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Duty of Court 
Evidentiary value of 
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Proof of 
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Admissibility 
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Corroboration 
Value of 
Scope 

Value of confession 
What is confession 
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Conviction on 
Discovery 

Discovery of irrelevant fact 
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Statement 

What can be proved 
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Effect of attornment 
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Act I of 1910; (3) Bihar and 
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(6) U. P. Excise Act IV of 1910. 
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Execution Application, See (1) C. P. 
Code, Ss. 47 & 21; (2) Limitation 
Act, Art. 181 

Execution of Decree, See (1) ,C. P. 
Code, S. 47; (2) Decree — Execu¬ 
tion 

Certification, See C. P. Code, 6'. 41 .. 
Execution of Document, See (1) Deed 
— Execution; (2) IVill — Execu~ 
tion 

Execution Proceedings, See (1) C. P, 
Code, O, 21; (2) Execution .. 

Execution Sale 
Accounts 
Bids 

3irclitng nature of 
Certificate 
Confirmation of 
Duty of Court 
Legal representative 
Rights of Purchaser 
Sale subject to incumbrance 
Setting aside 
Stranger purchaser 
Validity of 
What passes under 
Miscellaneous 

Executor, See also (1) Administrator; 
(2) Probate and Administration 
Act 

Accounts 
Assets 
De son tort 
Discharge 

Exhibition of bad temper—No dis¬ 
qualification 
Powers 

Renunciation whether can be retract¬ 
ed 

Right to be indemnified 
Title 

Executrix, See Executor 
Ex parte, See (1) C. P. Code, S. 9, 
R. 13; (2) Judicial Proceedings. 

Ex parte Cases, See (1) C. P. Code, 
O. 9; (2) Practice 

Ex parte Decree, See (1) C. P . Code, 
O. 9; (2) Practice 

Ex parte Judgment Do. r- 'it 

Ex pQTtc Order AbsolutCp See C* * • 

Code, O. 34 ^ ry ^ J ‘ 

Ex parte Proceedings, See C. P. Code, 

O. 9 ^ ^ 

Expectancy, See T. P. Act, S. o 
Expenses of Witnesses, See C. P. Code. 
Expert, Sec Evidence Act, Ss. 45, 50 . . 
Expert Evidence, See Evidence Act, 
S. 45 , 

Expert Opinion, See Evidence Act, 
5^. 45 

Explosives Act (IV of 1884) 

Explosive Substances Act (VI of 
1908) 

Express Malice, See (1) Malicious 
Prosecution; (2) Tort 
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Express Trust, See (1) Trust; (2) 
Trusts Act 

Exproprietary Holding, See (1) Land¬ 
lord and Tenant; (2) Occwpancy 
Holding ' 

Ex-proprietor, See Agra Tenancy Act, 
Expunging from Records, See; (1) C. 

P. Code, S. 151; (2) Practice ,, 
Extension of time, See C. P. Code, 
Ss. 148, 151 & O. 34 • 

Extinguishment of Charges, See (1) 
E. T. Act, Ss. 159-163; (2) T. P, 
Act, S. 101 

Extinguishment of Right, See (1) Limi¬ 
tation Act, S. 28; (2) Merger; 
(3) T. P. Act, S, 101 .. 

Extortion, See Penal Code, Ss. 383- 
389 

Extradition Act (XV of 1903) 
Extradition Treaty (1867) 
Extraordinary Original (Jivil Jurisdic¬ 
tion of High Court, See Respec¬ 
tive High Court Rules ,. 

Extra Territoriality, Sec Jurisdiction .. 
Extra Territorial Jurisdiction, See (1) 
Cr. P. Code, S. 188; (2) Penal 
Code, Ss. 2, 3 atid 4 
Extrinsic Evidence, See Evidence Act, 
S. 92, etc. 

Fabricated Document, See Penal Code. 
Fabricating False Evidence, See Penal 
Code, Ss. 193 & 114 
Fact, Finding of. See C. P. Code, S. 100. 
Factor,'See Contract Act, Ss. 171 & 182. 
Factories Act (XII of 1911) 

Factum valet. See Hindu Lazo (1) 
Adoption; {2) Marriage 

Fair Comment, See (1) Penal Code, 
Ss. 499 & 500; (2) Tort—Defa¬ 
mation 

Fakir, See Mahomedan Lazo 
False Allegation, See Penal Code 

s. 193 .: 

of Charge, See Penal Code, Ss. 182. 

211 . 

of Complaint, See (1) Cr. P. Code; 
(2) Criminal Trial; (3) Penal 
Code. 

of Document, See Penal Code. Ss. 
463, 464 

of Entry, See Penal Code, S. 477. 
of Evidence, See Penal Code, Ss. 191. 
200 . 

of Information, See Penal Code. Ss 
182-211. 

of Measure, See Penal Code, S. 2CJ. 
of Personation, See Penal Code. Ss. 
205. 416 and 419. 

of Receipt, Sec Penal Code, Ss. 463 
and 471. 

of Statement, See Penal Code. S. 191- 

200 . 

of Weight, See Penal Code, S. 267. 
False Imprisonment, See Tort 
Family Arrangement 
Arbitration 
By Limited Owner 
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Family Arrangement— (Confd.). Col. 

, Consideration 
Construction of 
Effect 

Essentials and Test 
. Marriage Settlement 
Parties 
Setting aside 

What are family arrangements 
Writing, Stamp and registration 
Miscellaneous 

Family Settlement, See Fatnily Arrange- 
vient 

Fatal Accidents Act (XTII of 1855) .. 
Fazundari, See Land Tenute —Fa^ruM- 

dari • ♦ 

Feeding the Grant by Estoppel, See T. P. 

Act, S. 43 

Ferry—Acquisition of Right 

Fictitious Title, See T.P. Act, S. 53 . . 
Fiduciary Relationship, See (1) Ezn- 
deuce Act, S. Ill; (2) Trusts 
Act, Ss. 88-94; (3) Contract Act, 

S. 16 

Final Order, See C. P. Code, Ss. 2 (2), 

11, 104, 109 

Finance Act (XIII of 1925) 

Finding of Fact, See C. P. Code, S. KX). 

Fine, See Penal Code, Ss. 63-70 ^ .. 

Finger Impression, See (1) Criminal 
Trial; (2) Evidence Act, S. 45. 

Fire Insurance, See Insurance 
Firm, See (1) C. P. Code, O. 21. Rr. 49, 

50 & O. 30; (2) Contract Act, 

Ss. 239-266; (3) Corporation; 

(4) Cowpany 

First Information, Sec Cr. P. Code, 

Ss. 154 160 

Fishery 

Fixtures, See T. P. Act, Ss. 3 & 108 .. 
Floating Charge, See Company's Act, 

S._ 109 

Food, Adulteration of. See Municipal 
Act • • 

Forbearance to sue. Sec Contract Act, 

Ss. 2 & 28 

Foreclosure, See C. P • Code, O. 34, 

Pr. 2 & 3 

Foreign Court. See (1) C. P. Code, 

S. 13; (2) Evidence Act, Ss. 40 

and 43 

Foreigners Act (HI of 1864) 

Foreign Judgment, See C. P. Code, 

5* 13 

Foreign Jurisdiction Act (1890, 53 and 
54 Viet., c. 37) 

Forest Act (VII of 1878) 

Forfeiture, See (1) Act of State; (2) 
Contract Act, S. 74; (3) Crown; 

(4) Landlord and Tenant; (5) 
Penal Code; (6) T. P. Act, 

S. Ill 

of Property, See Penal Code, S. t2 .. 
Forged Endorsement, See Penal Code, 

S. 465, etc. . 

Forged Notes, See Penal Code, S. 489 
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Forgery, See (1) Cr. P.C., Ss. 195 and 
476; (2) Penal Code, .Ss. 463 and 
471 ... 

Forest Officer, See Forest Act 
Forma pauperis. See C.P.C., O. 33 .. 
Form and contents of judgment, See 

Cr. P.C,, S. 367 

Forward Contracts, See Contract Act, 
Ss. 73, 83 to. 92, etc. 

Fosterage, See Mahomedan Law 
Frame of suit. See C.P.C, 

Framing and setting issues, See C.P.C. 
Franchise, See Municipal Act 
Fraud, See also (1) C.P.C., Ss. 11, 13 
and 47, and O. 6, R. 4, O. 21, 

R. 90, etc.; (2) Contract Act, Ss. 
17, 19, etc.; (3) Decree—Setting 
aside; H) Practice—Fraud ,. 

Party to fraud and relief, See T. P. 

Act, S. 53 
Who may plead 
Benami transaction 

Fraud in Court, See C.P.C., S. 73, O. 
21, R. 52 

Fraud on Creditors, See (1) Fraudulent , 
Transfers; (2) T. P. Act, S. 53. 
Fraudulently, definition of, See Penal 
Code, vS". 25 

Fraudulent. Preference, See (1) Pro¬ 
vincial Insolvency Act, Ss. 37 and 
54; (2) Presidency Towns Insol- 
vencx Act, S. 56; (3) T. P. Act, 
S. 53 

Fraudulent Transfer, See T.P. Act, S. 
53 

Free Consent, See Contract Act, S. 16. 
Freedom of Religion Act, See Caste 
Disabilities Removal Act 
Freight. See Railways Act 
Fresh Evidence, See C.P.C., O. 41, R. 
27 

Fresh suit. See CP.C., O. 23, P. 1 
Frustration, See Contract Act, S. 56 .. 
Fugitive Offenders Act (1881, 44 and 
45 Viet, c. 69) 

Full Bench, See Practice — High Court. 
Funeral Expenses, See (1) Hindu Law; 
(2) Mahomedan Law 

Further Enquiry, See fl) C.P.C., O. 41, 
Rr. 23 & 25; (2) Cr. P.C., Ss. 
203 and 437 

Future Interest. See T.P. Act, O. 34 .. 
Gadaba or Gudaba, See Grant — Inam. 
Gambling, See (1) Contract Act, Ss. 23, 
30 and 65; (2) Gambling Act — 
Imperial and Provincial 
Gambling Act (III of 1867) 

Gambling Contract, See Contract Act, 

S. 23 

Gambling in Litigation, See Contract 

Act, S. 23 

Gaming, See (1) Contract Act, Ss. 30 
and 65; (2) Gambling Act — Im¬ 
perial and Provincial ,. 

Ganjam and Vizagapatam Agency 

Rules, See Aaency Rules , , 
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Garnishee, See (1) C.P.C., O. 21, Rr. 46, 
53, etc.; (2) High Court Rules., 

Gayawal, See (1) Religious Office; (2) 
T.P. Act, S. 6 

Gazette. See Evidence Act, 5“. 81 

General Clauses Act CX of 1897) 

Gestation, See (1) T.P. Act, S. 14, 
(2) Evidence Act, S. 12 

Ghattitomulu, See Madras Estates Land 
Act, Ss. 3 (11), 143. 145 

Ghatwali, See Land Tenure — Ghatwali. 

Ghatwali Cand Regulation (Bengal Act 
XXIX of 1814) 

Ghatwal can he a Moufashi Mokurrari- 
dar 

Gift 

-See also (1) Deed — Construc¬ 
tion: (2) Hindu Lazo — Gift; (3) 
Mahomedan Lazv — Gift: (4) T. 
P. Act. Ss. 122, 128; (5) Trusts 
Act, 5. 3 

Godavari Agency Rules, See Agency 
Rules, Godavari 

Gold Coast Colony Native Ordinance .. 

Good Faith, See (1) Penal Code, S. 52; 

(2) Specific Relief Act, S. 27; 

(3) T.P. Act. Ss. 41, 43, 53; (4) 
Trusts Act, S. 96 

Goods. Sec Contract Act (1872), Ss. 
76 to 123 

Goodwill, See (1) Contract Act. Ss. 253 
to 266; (2) Partnership; (3) 
Trade-mark; (A) Trade-name .. 

Goondas Act. See Bengal Goondas Act 
(1 B.C. of 1923) 

Government. Sec (1^ Act of State; 
^2) Crown; (3) Government of 
India Act; (4) Grant; (5) Sec¬ 
retary of State 

Government of India Act (1833, 3 & 4 
Will. IV. c. 85) 

Government of India Act (1915, 5 & 6 
Geo. V. c. 61) 

Government Service—Fundamental Rules 

Government Trading Taxation Act (III 
of 1926) 

Gramanthakam, See (1) Grant — Inam; 
(2) Land Tenure 

Grant, See also Crown Grants Act, 
1885 

Brahmottar 

Construction 

Dharkast 

Fishery 

Inam 

Kharposh 

T^aw applicable 

T-if e-estate 

Maintenance—Grant 

Mawat 
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VOLUME III 


DAGOITY 


DAMAGES—Breach of Contract. 


—See Penal Code, Ss. 895 & 396. 


DAMAGES 

—See also (1) Contract Act, S. 73. 

(2) Tort. 

Breach of Contract 
Cause of Action 
Gonversion 
Illegal Attachment 
Illegal Seizure 
Interest 
Liability for 
Limitation 
Measure of 
Negligence 
Railway Company 
Special Damage 
Tort 
Trespass 
Miscellaneous 
^Breach of Contract. 

“ Contract Acty S, 73—Earnest money becomes 
part of purchase price when contract completed — 
Vendee's default entails forfeiture — Damages, 

In a contract for sale of immovable property the 
deposit of earnest money is a guarantee for perform¬ 
ance of the contract by the vendee and -when the 
transaction goes forward it becomes part of the pur¬ 
chase price ; if by default of the vendee the transac¬ 
tion falls through, the money is forfeited ; A. I. R. 
1926 P.c. 1, Poli. {Kemp, Ag.C.J.and Murphy, J.). 
dinanath damodar Kale v. malvi Modi ranch- 
hoddas & Co. 

32 Bom. L.R. 272=A.I.R. 1930 Bom. 213. 


— of, depends on facts of each case. 

The decision of each case of damages for breach c 
contract depends on its peculiar terms as to th 
mode, place and time of performance. One oas 
oann^ be precedent for other unless terms are simi 
lar. {Tek Chand and Agha Haidar, JJ.). Rattan Lai 
Sultan Singh v. Tekchand Chunni Lal. 

120 I.C. 785 = A.I.R. 1930 Lah. 379 

^_ _ . , • ^ ^ ^ dfter parties are free t 

marry xmpUes pi-omxse to marry and is not ratificatios 
of prwr agreement to marry which was void asvartie 
could not contract valid marriage. 

Where a man agreed to marry a woman (plaintifi 
during divorce proceedings between her and he 
husband and after the divorce proceedings had gon 
through, and consequently the plaintifi became 


free woman, the defendant (man) bought her a ring 
and actually arranged the date on which they were 
to be married : 

Held : that when persons fix a day foe their mar¬ 
riage it may be inferred that there is a promise of 
marriage. And one is not bound to take it as a rati¬ 
fication of a contract which in itself is void, and 
which, therefore, in law cannot be ratified by any¬ 
thing that can be subsequently done. {Viscount 
Dunedin). THOMAS CHARLES WILLIAMS SKLPP n. 
Lilian Mildred Kbillt. 

94 I.C. 331=1926 M V N. 382=3 O.W.N. 453 = 

28 Bom. L. R. 873= 43 C.L.J. 430= 
24 M.L.W. 18=30 C.W.N. 841 = 
A.I.R. 1926 P.C. 27 = 50 M.L.J. 498. 

- Right to claim specific performance as well as 

damages—Omission to claim specxfic performance is no 
bar to claim damages. 

Where performance of the contract is refused by 
defendant plaintifi is entitled to claim back the 
earnest money and damages, provided they are not 
penal. His omission to claim specific perLrmanoo 
does not bar his right to claim damages. {B.B, Qhose 
and Panton, JJ.). Nathuram Barman v. ulluk 
Chand barman. 93 I.C. 700=A.I.R. 1926 Cal. 1041. 

—;- Suit for damages—Performance of contract to be 

simultaneous—Each party must show his readiness 
and willingness to perform his part of the contract. 

In all these oases where the performance of a con¬ 
tract is to be simultaneous and a snit is brought for 
damages for breach of contract, each party must 
show that he was ready to perform his part of the 
contract. For example, in a suit for damages for 
breach of a contract to sell and purchase, seller 
must show that ho was able and willing to perform 
his part of the contract and the buyer must show 
that he was ready and willing to pay the price, 
{Kumaraswami Sastri, O.C.J. and Curgenven, J.), 
Lakshmikanthan V. Narayanaswami Iyer. 

97 I.C. 986 = 1926 M.W.N. 710= 
A.I.R. 1926 Mad. 1109. 

- Difference between contract rate and market rate 

on date of breach is the basis—Plaintiff pleading 
special measure must prove it. 

When there is an available market for the goods, 
the difierence between the contract price and the 
market price on the date of the breach is the amount 
of the damages prima facie payable and when the 
plaintifi claims damages on any other special basis 
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DA.M&GES—Breach of Contract. 

he must prove his case. {Spencer and Yenhataauhha 
Boo, JJ.). RAMALINGAM Chettiar V. Gokuldas 
MADAVJI & Co. 97 I.C. 871=1926 M.V.N. 691= 

A.I.R. 1926 Mad. 1021 = 51 M.L.J. 243. 

•Cause of action based on breach of contract — 


Damages based on delay cannot be claimed. 

Where the suit as framed is not one brought in 
tort for damages due to loss ocoasioned to the plain¬ 
tiffs on account of the retardation in delivery but 
simply for compensation for the loss of the articles 
which were found missing, the action is founded on 
breach of contract and in no sense on tort based upon 
the delay and damages founded on delay cannot be 
claimed. {Bucknill, J.). M. & S. M. RY. CO. v. FIRM 
GOP All RAI ram ChundBR. 94 I.C. 510= 

1926 P H.C.C. 123=A.I.R. 1926 Pat. 273. 

■Contract Act, S. 73—Plaintiff must mitigate loss 


DAMAGES—Cause of Action. 

pay to the assignor may be decreed. {Krishnan, /.)» 
K.s. Krishna aiyar v. Nynadikkan PiliiAi. 

82 I.C. 78=20 H.L.W. 328= 
1924H.W.N. 693=A.I.R. 1924 Had. 801. 

—Cause of Action. 

Contract Act, S, 23—No cause of action orisM 


_ Yendor with right to re-sell at any time, on vendee s 

default to pay by due date need not re-sell immediately 
but must do so within reasonable time—Otherwise he 
can get damages only on basis of difference between 
contract a^id market rates at date of breach. 

A plaintiff wh® sues for damages owes the duty of 
taking all reasonable steps to mitigate the loss con¬ 
sequent upon the breach and cannot claim as 
damages any sum which is due to his own neglect. 

Where the vendor had the right to re-sell the 
goods at any time if vendees failed to pay and take 
delivery by certain date and where vendee made 

default. 

Seldi that the vendor was not bound to resell the 
goods immediately after the defaults but could do so 
within a reasonable time afterwards, but that in view 
of the persistent refusal of the vendees to take the 
goods and the falling state of the market, the ven¬ 
dors were bound not to delay in re-selling. Should 
the vendors make unreasonable delay, they can 
recover only damages on the ordinary basis of the 
difference between contract rate and market rate at 
date of breach. 19 All. 535, Diss. from. {Shah, Ag. 
C.J. and Fawcett, J.). Harichand AND CO. v. 
GosHO kabushiki Kaisha, Limited. 

86 1.0. 521=26 Bom. L.R. 921 = 49 Bom. 25 = 

A.l.R. 1929 Bom. 28. 

Contract Act, S. 73—Reasonable compensation is 


against person for merely financing appellants in ap¬ 
peal when costs could not be recovered from appellants. 

Even if a person is known to have financed an 
appellant, it will not give a cause of action to the 
respondents to recover damages from the finanoer 
personally because they have been unable to recover 
their costs from the appellant. {Sulaiman and 
Pullan, JJ.). Mohammad Ibrahim Quarbshi v. 
Sybd Abdul Hamid. 119 I.C. 887= 

A.l.R. 1929 All. 797. 

•Specific Belief Act, S. 54—Water of certain 


question of fact^If circumstances require so, M 
damages need be awarded for breach of contract to 
eell real property—Case-law discussed. 

No hard and fast rule can be laid down for asMM- 
ment of damages for breach of contracts to sell. 
circumstances of each case have to be considered m 
deciding what ie reasonable and proper compensa¬ 
tion for the damage caused by a breach of oontrao . 

Under S, 73 the Courtis not bound in every case to 
award damages on the basis of a difference between 
the price at the date of the contract and the market 
price at the date of the breach. If 

require so no damages need be awarded for breao 

contract to sell real property where r\ 

not guilty of fraud. {Shah, Ag. 

LHANRAJGIRJI NARSINGGIRJI V. TATA SONS. 
LIMITED. 92 I.C. 225=26 Bom. L.R 898= 

49 Bom. 1 = A.I.R. 1924 Bom. 473. 

■Specific Belief Act, S. 21—Assignee of decree 


tank by immemorial custom used by co-sharers for 
certain land only in proportion of their shares— 
Ownership of water is wt independent of ownership 
of land—One co-owner using water for other land— 
Damage caused to other co-owners—They can sue for 
damages as well as for injunction to restrain un 
authorised use. 

Several oo-sharers of an agraharam were entitled 
to the water of a tank in the same proportion which 
they owned land in the agraharam. It was customary 
from time immemorial to use the water of the 
for cultivating certain area of land described as “the 
wet ayacut under the tank.’* The water of the tank 
was not even suf&oient for the wet ayacut. One of 
the co-aharers used the water of the tank to convert 
some of his dry land into wet land ai^ thereby 
caused damage to the other co-sharers. The other 
CO sharers sued for injunction as well as damages. 

Held' that from immemorial usage must be 
implied an agreement that the water of the tank was 
to be used for the wet ayacut only. From the fact 
that the water was owned proportionately to the 
land it does not follow that the ownership of water 
was independent of the ownership of the land. The 
use of water for other land than the wet ayacut was 
illegal Other oo-owners can therefore get damages 
as well as injunction to restrain such use. It would 
be absurd to say that thej^ should sue for partition 
of tank water and not for injunction. {Bamesam and 
Yenkatasubba Boo, JJ.). Vbnkatarama Sastbi v, 
VBNKATANARASATYA. 1131.0. 657= 

29 H.L.W. 613=A.l.R. 1929 Had. 25. 

__ Breach of contract to pay money to a third per- 

son—No time for payment fixed—Cause of action for 
damages for breach arises when money is recovered 
from the party suing. 

For a suit for loss or damage incurred by reason of 
the failure of a party to the contract to carry out his 
undertaking to pay money to a third person where 
no time is mentioned for payment, limitation 
runs from the time when the money was paid. 
A.l.R. 1926 AW. 605, Bel, on. {Walsh and Banerji, JJ.). 
Ram Ratan Lal v. Abdul Wahid khan. 

1011.0. 691 = 49 All. 603=29 A.L.J, 411= 

A.I.R. 1927 All. 439. 


who resiles from contract may be made to pay pric^ 
instead of damages. 

There is no invariable rule that in cases relating to 
movable property damages only should be given. In 
a, suit against a person who agreed to take an assign¬ 
ment of a decree the price whish be promised to 


- Suit for—Temporary injunction wrongfully 

obtained—Suit is maintainable—CivU P. C., S. 95 
—Provincial Small Cause Courts Act, St-h. 2, 
Art. 35 (k). 

Where a temporary injunction is wrongfully 
obtained on insufficient grounds a suit for damages is 
maintainable. 9 W.R. 183 and 16 O.W.N. 640, Bel. 
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fllHAOES—Cause of Action. 

•o*. (B.B. Ghose and Cammiade, JJ.). Habkumab Db 
V. JOQAT BANDHU. 100 I. C. 318= 

53 Cal. 1008=A.I.R. 1927 Gal. 247. 

_ Obttruction from taking water from well is 

•acntinuing injury—Where damage consequent on an 
Hict is actionable rather than the act itself, every 
damage is actionable, 

A cause of action, in respect of whicli a plaintiff is 
•entitled to have the prospective damages assessed is 
-distinct from a continuing cause of action, that is to 
say, a cause of action which arises from the repeti* 
tion or continuance of acts or omissions of the same 
kind as that from which the action has been 
brought. Similarly, where the damage consequent on 
an act or omission rather than the act or omission 
itself is actionable, then, as the action is only main¬ 
tainable in respect of the damage, or is not maintain¬ 
able until the damage is sustained, an action will lie 
every time damage accrues from the act. 11 A.C. 127, 
Bef. 

The obstruction from taking water from a well is a 
eontinuirg injury. 6 Mad. 176 and 28 Mad. 72, Rel. 
on iPridsaux, A.J.C.). HABDEO v. RAMCHANDRA. 

* 98 I.C. 679=A.I.R. 1927 Nag. 83. 

’Collector of Custom made to detain goods by re- 


■presentation made maliciously and without reasonable 
and probable cause—Damages caused by detention are 
recoverable. 

When defendants through malice and without 
-reasonable and probable cause make certain repre- 
fientation to the Collector and in consequence plain- 
'tid’s goods ate detained under S. IQ-A of the Sea 
•Customs Aet, plaintid can recover damages caused 
x>n account of such detention of his goods. (Pearson, 
J.). ALBERT BONNAN V. IMPERIAL TOBAOOO CO., 

iLTD 94 I.C. 444=30 G.W.N. 463 = 

A.I.R, 1926 Cal. 757. 

•Where sporty would have lost a claim apart from 


DAMAGES—Illegal Attachment .Cl 

the lease contained in the two documents^ any 
damage which plaintiff suffered by reason of the non-- 
registration of the said documents would appear to 
be the result of his own negligence. (Page,/.). 

Ramjoo Mahomed v. Haridas Mullick. 

91 I.C. 320= 62 Gal. 693= A.I.R. 1925 Gal. 1087. 

—ConTersion. 

—The principle for the award of damages in cases of 
conversion of goods is different from the principle 
applicabla to oases of wrong detainer; 51.A. 130 (P.O.), 
Foil. (Wallace and Srinivasa Ayyangar, JJ.). 
SAREDDI V. BRAHMAYYA. 113 I.C. 153= 

29 M. L. V. 419= A. I. R. 1928 Mad. 1152= 

55 M. It. J. 586. 

—Illegal Attachment. 

Civil P. C., S. 95—Damages for wrongful 
attachment, though made in good faith, are recover¬ 
able from decree-holder. 

The attaching creditor is liable in damages to 
the person whose property was wrongfnlly attached 
even if he has acted honestly. 38 All. 306 ; A. I. R. 
1926 All. 177 and A. I. R. 1925 Nag. 390, Foil. 
(Johnstone, J.). MUNSHi Ram v. Lachhi Ram. 

112 I. C. 848 = A.1.R. 1929 Lab. 200. 

Wrongful attachment of stranger's property— 


conduct of another man the other man is not liable. 

Where a certain pro*note was accepted though it 
<wa8 void as contravening S. 26, Paper Currency Act 
‘(2 of 1910), and in discharge of that pronote the 
^ent of the creditor forged another ptonote and thus 
misled his principal into filing a suit on the forged 
pronote which was dismissed on that ground, and 
where the creditor did not seek the alternative claim 
•on the consideration of the original pronote. 

■Held: that the loss of the creditor was not due to 
'the forged pro-note but to his acceptance of his 
original pro-note and therefore the agent was not 
liable for the loss of the debt. (Coutts-Trotter, C. J. 
and Krishnan, J.). VEERASAMI PILLAI v. CHIDAM- 

'BAbam Ohbttiar. 92 I.C. 819= 

A.I.R, 1926 Had. 894. 

-Breach of Contract—Parties executing lease by 


Stranger need not prove malice on attaching creditor's 
part. 

A judgment-creditor is responsible in damages to 
any person who is not a party to the proceedings and 
whose property he wron^uUy causes to be attached 
in execution of his decree, without proof of mala 
fides : 17 Cal. 436 (P.C.), Foil. (Sulaiman, J.). 
MANGAL CHAND V. MT, ZAINAB BIBI. 

90 KC. 266 = 6 L. R. A. Glv. 595= 

A. I. R. 1926 All. 177. 

- Wrong attachment of property — Decree-holder 

pointing out wrong property for attachment is liable 
whether he acts honestly or mistakenly. 

Where a decree-holder points out to the bailiff the 
goods of a wrong person as the goods of the judg¬ 
ment-debtor and the bailiff seizes the goods, the 
decree-holder is liable to that person for damages 
even though he may have acted honestly or mis¬ 
takenly : 17 Cal. 436 (P.C.), Bel. on. (Baza, J.), 
Ramji lal V. Ram Prasad. 95 I. C. 443= 

A. I. R. 1926 Oadh 483 


•unregistered letters—Plaintiff cannot claim damages as 
he is bound to tender document for defendant's signa¬ 
ture nor for non-registration since he could get the 
'letters registered. 

Where plaintiff wrote to defendant terms of the 
lease whioh plaintiff accepted and defendant confirm¬ 
ed plaintiff's term by a letter in reply and where the 
plaintiff claimed damages upon the ground that the 
■defendant had failed to grant him a lease. 

Held : that the documents amount to a lease and 
«ven if not so, no document being tendered for signa- 
■ture of defendant and defendant not having under¬ 
taken to get it registered, defendant was not liable 
damages. 9 Bom. 63, Foil. 

Further inasmuch as the plaintiff himself was 
'Entitled and in a position to obtain registration of 


— •Attachment before Judgment —MaZicioiw be¬ 
cause no reasonable cause for taking it — Sec. 95, C. P. 
C.—Termination of suit in plaintiff's favour is essen¬ 
tial where such termination is possibl^—Compensatien 
awarded though attachment not completed. 

The plaintiff may be entitled to oompensatioo, 

I even though the attachment was not completed, if, 
notwithstanding that, he sustained injury by what 
was actually done. 

The absence of reasonable and probable cause for 
taking legal action in execution or otherwise is, 
some evidence, from which maliee may be inferred. 

The termination of the proceedings in the plain¬ 
tiff’s favour, is essential, but this is applicable only 
to cases in which a distinct termination in favour 
of one party or other is possible, and not to a case 
in which the proceedings cannot end by their nature 
in any judicial disposal. (Oldfield and Yenkatasuhba 
Rao, JJ.). Joseph Nicholas V. M. R. Sivarama 
Iyer. 66 I. C. 760= 

15 M. L. W. 442 = 1922 M. W. N. 242 = 
45 Mad. 527 = 30 M. L. T. 269= 
A. I. R. 1922 Mad. 206. 
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DAMAGES—Illegal Seizure. 

Illegal Seizure. 

_ ^ landlord who seizes or detains the goods of his 

tenant, because some rent is due and unpaid, acts 
illegally and is liable for the loss he may cause to 
the tenant by such un1a%Yful seizure or detention. 
A landlord has no lien for rent on the goods of his 
tenant. (JwQla Prascid^ A.C^J. a,nd Das, J.)- 
BAKSIDHAR MABWABI V. ANAND BAS. 

63 l.C. 44 (Pat.). 

—Interest. 

_ Truats Act, S. 88— Person entitled to ^profits — 

Difficulty in tracing them—Fixed rate of interest 
should he allowed in Court's discretion—Bate need not 
he the current rate—Mesne profits. 

Where a person is entitled to profits and a serious 
difficulty arises in tracing and apportioning the 
mesne profits, a fixed rate of interest should be 
awarded in that case on the value of the property : 
it will be in the option of the Court either to decree 
the profits or to decree such interest, which it may 
deem proper in the circumstances. It need not 
necessarily be the current rate of interest. {Misra 
and Srivastava, AMEER Hasan v. MUHAMMAD 

EJAZ HUSAIN. 117 l.C. 456=6 O.W.N. 51 = 

A.l.R. 1929 Oudh 134. 

__ Interest may be allowed by way of damages. 

Interest can be allowed by way of damages on 
principles of equity: 20 Mad. 481, Dist.\ 42 Mad. 661: 
81 Bom. 354 and 22 C.W.N. 488, Foil. {Baza and 
Pullan, JJ.). Md. Ali Md. Khan v. Gur Prasad. 

105 1.0.836=4 O.W.N. 1061 = 
A. I. R. 1928 Oudh 89. 

_lu an action for damages for trespass interest can 

be allowed as damages. {Greaves and Muherji, JJ.). 
PANNAEAL GHOSE V. ADJOI COAE CO. 

101 I. C. 62=31 C. W. N. 82= 
A. I. R. 1927 Cal. 117. 

—Liability for. 

_ Joint assault entails joint liability for 

damages. 

Where all the defendants had a common object 
and proceeded to assault the plaintifi, ali of them 
are responsible for damages resulting from their 
joint action, although only three out of them took 
more prominent p.art than the others and caused 
iniuries to him. {Niamatullah, J.). BANSI v. HtJKAM 

A. I. R. 1930 All. 216. 


SINGH. 


_ -Civil suit brought through malice and without 

reasonable and probable cause—Suit for damages for 

loss caused lies. , , • i 

A suit lies for damages for wrongful mterlerence 

with the property rights of another by obtaining an 
order from a Court maliciously and 
able and probable cause, ^Pearson, AEBE 

BONNAN V. IMRERIAL TOBACCO CO., LTD. 

94 I. C. 444=30 C. W- N. 465- 
A. I. R. 1926 Cal. 757. 

- Civil action taken 

reasonable and probable cause Injutictton 
consequence-Loss caused by 

recovered, irrespective of tnjunciion giving an inde 

pendent cause of action or not. 

Where a suit is brought through malice and with¬ 
out probable and reasonable cause ^n 
is issued by Court as a consequence, caused by 

such injunction can be recovered* ftryfinn or 

injunction gives an independent cause 

not the plaintifi can obtain his reUef ^ \l 

as a proceeding forming part of the ® . 

itself affected by malice in its entirety. (Pearson, J.). 

Albert Bonkan v. 

94 I. C. 444 = 30 C. W. N. 465 = 


DAMAGES—Measure of. 

- Person in use and occupation is liable for- 

damages. 

A person not entitled to possession who is in pos¬ 
session is liable for damages for use and occupation : 
12 O.C. 140, Bel. on. {Ashworth, J.). Nabain Singh^ 
V. KAiyPAN Bahu. 95 l.C, 957=13 OX.J. 648=- 

3 O.W.N. 299=A.I.R. 1926 0udh304. 

•- Teacher just like parent can inflict corporaV 

punishment—Punishment to be moderate and reason^ 
able and without malice, etc.—No damages could then-' 
be awarded. 

The master as the delegate of the parent may for- 
the purpose of correction inflict moderate and reason¬ 
able corporal punishment. Care may no doubt be- 
necessary in this application of this general principle 
in this country in which this delegated authority 
may be exercised by persons so dissimilar in status- 
as a schoolmaster and the defendant; and Courts will 
no doubt nob fail to insist on a close scrutiny of 
the severity of the chastisement inflicted and its 
justification. 

Where the punishment, plaintiff pomplaius of, was 
such as a parent might expect his child to receive, 
the conclusion must be that defendant was entitled' 
to inflict it and is not liable because he did so. 

If it be administered for the gratification of pas¬ 
sion or of rage, or if it be immoderate, and excessive 
in its nature or degree or if it be protracted beyond 
the child*s powers of endurance or with an instru¬ 
ment unfitted for the purpose and calculated to pro¬ 
duce danger to life or limb, in all such cases thq- 
punishment is excessive and the violence is un¬ 
lawful. , 

The schoolmaster cannot escape liability merely on 

the ground that chastisement administered to the 

pupil has not left on the pupil’s body any marks of 
violence or injury. Cases are not uncommon in this 
Country of punishments of extremely grotesque 
character being indicted involving danger to life or 
limb of the pupil or resulting^in a state of prostration 
on the part of the pupil and Courts will certainly 
discountenance resort by the schoolmaster to such* 
barbarous and inhuman forms of correction. {Old¬ 
field and Venkatasuhba Boo, JJ.). P. SANKUNNI v. 
C S VeNKATRAMANI. 67 l.C. 814= 

15 M.L.W. 501= 1922 M.W.N. 246 = 
45 Mad. 548=31 M.L.T. 26= 
A.l.R. 1922 Mad. 200= 
42 M. L. J. 46 9. 

—Limitation 

Limitation Act, Art. 116—Sale — Vendor's iiils' 


defective—Claim for damages is governed by Art. 116. 

Claim for damages by a vendee on the ground that 
his vendor’s title is defective is governed by Art. 116. 
The proper measure of damages is the value of the- 
property at the time of the purchase. {Bupchand, Ag». 
J.C.). SORABJI BILLIMORIA v. TARACHAND GHAN- 
SHAMDAS. A. I. R. 1930 Sind 66. 

—Measure of. 

Encroachment by one of two adjacent colUerp- 


owners—Damages equal to price of erecting barrier 
were given : A. I. B. 1927 Cal. 117, Beversed. 

Where in a suit for damages between two adjacent 
colliery owners the defendants are found to have 
wrongfully pierced the margin of coal on the plain- 
tifis’ side of the boundary which would in ordinary 
course have been left as a barrier the plaintiffs are 
not bound to wait until any risk emerges, when 
—V. *«. ... . it might well be too late to construct a barrier and 

A. I. R. 1926 Cal. 757. {the plaintiffs are entitled to price of the erection ot; 
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(DAMAGES—Measure of. 

4an aitifioial barrier as damages: {Lord Thankerton). 
ADJOi GOAL CO., Ltd., v. panna Lad Ghosh. 

123 I. C. 726=32 Bom. L. R. 654=34 C. W. N, 483= 

31 M. L. W. 638=51 C. L. J. 407= 
A. I. R. 1930 P. C. 113=58 M. L. J. 536. 

- Breach of covenant of title-^Market value 07i 

■date of eviction, 

Held that in a suit for damages for breach of 
covenant of title the measure of damages lis the 
' market value of the laud on the date when the 
■plaintiff was evicted by the third party. {Sulaiman, 
-J.). MAHOMED SIDDIO V. MAHOMED NUH. 

124 I. C. 185 = 1930 A. L. J.'^eSS. 

- Measure of damages against vendee failing to 

iPay portion of purchase money to vendor's creditor is 
■amount of debt with interest. 

Where the vendee fails to pay to the vendor’s 
•creditor the portion of purchase money left with 
him for that purpose, there is a breach and the suit 
-against defaulting promisor is not to make him do 
something in furtherance of the contract for the 
time of its performance is passed but is in reality 
-one for damages for the breach of it, the measure of 
which will be the amount of the debt with interest; 
36 Mad. 348 and 3 All. 600 (P.B.), Bel. on. {Das and 
Fazl Ali,JJ.). RamRaohhtaSingh v. raqhunath 
Prasad Misser. 122 I. C. 244= 

8 Pat. 860=A. I. R. 1930 Pat. 46. 

—The rule as regards damages with regard to per¬ 
sons in fiduciary position is not always difierent 
^rom the rule with regard to other persons: 20 

Bom. 633, Foil. {Wallace and Srinivasa Ayyangar, 
■JJ.). SAEEDDI V. Brahmayya. 115 I. C. 153= 
29 M. L. W. 419=A. I. R. 1928 Mad. 1152 = 

55 M. L. J. 586. 

—Suit for damages for trespass and wrongful 
-removal of underground coal—Goal removed negli¬ 
gently—Market value of coal at pit’s mouth less 
-cost of carriage to the bank should be allowed— 
Value on the day when coal was reduced to posses- 
-eion should be considered. {Oreaves and Mukerji, 
VJ".). PANNA LAD GHOSB V. ADJOI?OOAL OO. 

1011. 0. 62=31 C. W. N. 82= 
A. I. R. 1927 Cal. 117. 

- Plaintiff taking on lease a shop from defendant 

Jor his ftusiness as Commission Agent—Defendant 
refusing to give possession. 

Plaintiff took on lease a shop from defendant at a 
monthly rental and paid him some advance. Sub- 
-eequently defendant refused to give him possession. 
Plaintiff sued defendant for damages on the basis of 
what his earning as Commission Agent would have 
been for the period for which possession of the shop 
was not given to him. 

Held: that plaintiff’s income would depend on 
<hi8 own ability and business capacity as a Gommis- 
-sion Agent. Further, as there were two or three 
-similar shops available in the same mandi, and 
instead of occupying one of these he apparently 
chose to do no business, it cannot be said that he 
-suffered a loss because of the failure on the part of 
diis lessors to give him possession of the premises 
leased to him. Under the circumstances he was 
•entitled only to a refund of advance paid by him. 
{Shadi Lai. C. J. and Broadway, J.), Neki Ram v. 
PARBHU DOYAL. 100 I. C. 662=28 P. L. R. 101= 

9 Ii. L. J. 89 = A. I. R. 1927 Lah. 844. 

—- Contract of sale of goods—‘Breach — Resale. 

P contracted to sell to D certain goods which P 
'bad agreed to purchase from R. The contract 
mnder which P sold to D oontaiued an express 


DAMAGES—Measure of. . 

stipulation that all the terms of the contract be¬ 
tween R and P should be embodied as part of the 
contract, between D and P and he was bound under 
the contract to pay any loss or damages which P 
could have sustained by reason of D’s breach of the 
contract so fat as R was oonoerned. 

Held : that the damages payable by D wore only 
in law what P would bo compelled to pay R. If he 
chose toipay a claim which R could not enforce he 
cannot claim as against D. If there was a long 
I delay in the sale by R which delay was at P’s inst- 
; ance he could get a right of action against D only if 
I it was shown that D by his conduct or by request 
I wanted the time of the contract to be extended. If 
' without reference to D, P asked R to extend the 
; time for the performance of the contract P and not 
' saddle D with any damages, if there was a finding 
that the delay was not reasonable. {Ku/tnaraswami 
Sastri and Venkatasubba Rao, JJ.). RAMIER AND 
BRS. V. DUBVAS J. SUBBIBR. 96.1. C, 42= 

A I R. 1927 Mad. 352=50 M.L.J. 264. 

- Tort-feasor aware even consU'uctively of 

damages is liable for it—Existijig circumstances at 
date of tort and not subsequent events determins 
damage. 

In the case of tort as in contract if at the time 
when it is committed the tort-feasor knows, or as .k 
reasonable person in the cirourostances ought to 
have known that the commission of the tort may 
reasonably cause damage which would not usually 
result from the oommission of the wrongful act, 
these damages become and are deemed to be the 
reasonable and natural consequenoes of the tori 
which has been committed. In cases where 
the damage is fixed and definite, and due to condi¬ 
tions determined at a particular date, the amount oi 
damages is assessed by reference to the then exist¬ 
ing circumstances and subsequent changes would 
not affect the result. In ordinary circumstances 
Court is to ascertain the value of the goods at *thc 
time of the conversion and in case the plaintiff 
could by going into the market have purchased 
other goods of the like quality and description, the 
price at which that would have been done, would 
be the particular measure of damages. {Page, J.). 

Rogers pyatt Shellac Co. v. John Kino 
AND Go. 95 I. C. 1042= 

53 Cal. 239 = A. I. R. 1926 Gal. 564. 

—-<?ouiraci Aci, S. 74— Debtor failing to pay at 
the stipulated time—Mortgagee is entitled to damages, 
measure would he the rate of interest, but Court can 
reduce the rate. 

The mortgagee is entitled to damages on account 
of the failure of the debtor to pay the debt at the 
stipulated time, and the measure of damages would 
I prima facie be the rate of interest agreed upon, al¬ 
though the Court has discretion to reduce that rate 
if it is found to be unusual : A.I.R. 1922 Lah. 254, 
Foil. {Findlay, J.C.). CHINKATIA v. Vithoba. 

96 1. C. 491 = 
A. I. R. 1926 Nag. 484. 

- 'Prospective damages must be gra^iUd in case of 

complete cause of action, but not where the cause of 
action is not the act but the damage arising there- 
from. 

Where plaintiff claimed Rs. 3,000 damages in 
respect of his having been foroibly dispossessed of 
certain sir fields on tb.o ground that this would have 
been the net profit ho might have obtained from the 
fields by self-cultivation 
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DAMAGES—Measure of. 


Held: tikis amounted to a suit for prospective 
damages and the plaintiff 'was not entitled to olaim 
in the oiroumstances of the case, : where the cause of 
action was not over and done with and it was still 
continuing from day to day even after the suit was 
died. When the cause of action is complete it would 
be most mischievous to say you shall not have all 
you are entitled to in your first action, but you shall 
be driven to bring a second, a third or a fourth 
action for the recovery of your damages. In such a 
case obviously, prospective damages can be allowed. 

A cause of action in respect of which a plaintifi is 
entitled to have the prospective damages assessed 
must be distinguished from a eontinuing cause of 
action, that is to say, a cause of action which arises 
from the repetition or continuance of acts or omis¬ 
sions of the same kind as that for which the action 
has been brought. Similarly, where the damage 
consequent on an act or omission rather than the 
act or omission itself is actionable, then, as the 
action is not maintainable until the damage is sus¬ 
tained, an action will lie every time damage accrues 
from tike act. Prospective damages are not recover¬ 
able where the cause of action is not the act, but the 
damage arising therefrom. {Findlay, O. J. C.). 
YADO V. AMBASHANKAK. 92 I.C. 75= 

A.I.R. 1926 Nag. 260. 

Natural causes aiding defendant's acts — 
Apportionment of damage not possible—Actual 
damages must be awarded. 

Mominal damages are intended only where the 
plaintifi has sustained dawiniwn. si«e injuria, that is, 
where a right of his has been infringed, but not so as 
to cause any sensible damage. But where the defen¬ 
dants’ acta strengthened by other natural causes 
caused real damage to the plaintiffs, and where no 
definite portion can bo assigned to any of the causes, 
nominal damages is not the proper relief to be 
awarded to plaintifi. Feize v. Thompson (i Taunt 
I2I,), Dist.\ 6 Bom. L. R. 899 and Fletcher v. Smith, 
(1876-77) 2 A.C. 781, Foil. {Ramesam, Seetha 

RAMA SWAMI V. SEOY. OF STATE. 

91 I.C. 489=21 M.L.W. 449 = 1925 M.W.N. 352= 

A. I. R. 1925 Mad. 682. 


—Where the period during which the vendors might 
have delivered the bales of May shipment extended 
to 31st October ; Held, that in assessing damages for 
non-dolivcry of bales of May shipment, the market 
rate of the Ist November might be taken into consi¬ 
deration. {Sanderson, C.J. and Richardson, 
PANNALAIi SAGORE MULL V. MtJKHBAM RADHA- 
KISSEN. 80 I.C. 87=39 C.L.J. 77- 

s T.P. 1924 Cal. 637. 


- Breach of promise of marriage. 

In an action for damages for breach of promise of 
marriage, plaintiffs are entitled to recover money 
actually thrown away and also damage ^ credit an 
reputation by reason of the refusal. ^ 'r» t\ 
Foil.', 39 Bom. 682, 714, Not Foil. ^•*'*^* 

KANDASWAMY NAIDU v. ^anniah NAIDU. 

78 I.C. 573=1924 M.W.N. I®,' ® k- 

A.I.R. 1924 Mad. 692 (a)= 46 M.L.J. 366. 

—Damages for infringement of 

amount of the proceeds of the sale of the ofiending 
work and general damages for 

Rossignol and ^IrBCTOBIE^^ 

Bros, of Lahore v. Thacker s directories, 
Ltd. 


- Contract Act, S. 79 —Agreement to convey cer^ 

tain number of well sites—Suit for damages for breach 
of contract for failure to convey—Measure is differ- 


DAMAGES—Special damage. 

ence between contract price and market price on day •of' 
breach. 

Where defendant agrees to convey certain well¬ 
sites to plaintifi but fails to convey the same a suih 
for compensation for the breach of contract is govern¬ 
ed by S. 73 and the measure of damages will be the 
difierence in the contract price and the market) 
price on the day of the breach. {McCall, A. J, 0.)> 
MAUNG Mo HNAUNQ v. ma shwe mta. 

4 U. B. R. 35 = 4 U. B. R. 38=^ 
U. B. R. 41=A. 1. R. 1921 TJ. B. 16.. 


- Breach of contract for delivery—Market rate— 

Rates in other markets are irrelevant —Bona fide rate 
in the same market -is a guide. 

Of the market rate in a particular place of any 
day, actual bona fide or ready sales on that day are- 
the best evidence. The rates in a different markeb. 
which was not accessible in time on the day of deli¬ 
very are of little use ; still less the costs of produo- 
tion. For trade purposes the rate of another quality, 
of goods which would be a nearest substitute for the- 
quality in question is no basis. {Madgavkar, A. J‘. 
C.). GOWARDHANDAS V. RAWJI Hirji & CO. 

76 I. C. 62=18 S. L, R. 320= 
A. I. R. 1921 Sind 32 (d)'. 


—Negligence. 

•- Negligence causing injury — Expenses, pain. 

and loss of income are to he considered. 

There are three items to be considered, (d) Eser- 
penses (2) Pain and suffering (3) Loss of incoi^- 
where plaintiff has suffered 
gence of defendant. {Crump, J>)- ^^^5?V 

BAR t;. B. B. & C. I. RY. 

OR T.. R. fiRl = A. I. R. 1924 Bom. 278, 


—Railway Company. 

_ Breach of contractr-Railway Company entruH- 

edwith goods to be carried—Route notfixed-~No 
delay in delivery— Railway ^s free to carry goods by, 

^”wh«^there was no contract on behalf of the Rail¬ 
way Company that they would carry the goods by any 

particular route and there was nothing except tha 

Same of the place of despatch and the name of th©- 
place of consignment contained in the contract 
between the parties concerned; 

Held: so long-as the goods were delivered at the 
place of consignment? and so long as they were deli¬ 
vered in due course, i.e., within a reasonable time,, 
it mattered not to the plaintiffs or to any one else by.- 
what particular route the goods may have been, for 
the convenience of the Railway Company, despatch¬ 
ed by the carriers. {Bucknill, ff). M. & S. M. RY- 

V. Firm gopal Rai Ramchunder. 

94 I. C. 510= 1926 P.H C.C. 123= 

A.I.R. 1926 Pat. 273,. 


—Special damage. 

•- Very great irkconvenience constitute&—C.B.Gu.. 

S. 91. 


Where the plaintiff would, every day and every 
hour of the day when he desired to leave his bouse 
by the entrance on a particular side, be compelled to 
go the other way and travel at least 8 or 4 times as 
far and 8 or 4 times as fast if he were pressed for 
time. 

Held : that that would amount to special damage 
or a more particular form of nuisance suffered by 
him than by the general public. The Court ought 
to consider, even although a particular form of nui¬ 
sance is not capable of being translated into rupM's 
and annas, whether it is a substantial grievance wbiola. 
constitutes a wrong peculiar to the plaintiff whioh*. 
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MHAaES—Tort 

in the ordinary way Court of justice would remove 
by granting an injunction. (TFaZsh, Ag.C. J. and 

Byves.J.). MD. Razakhan v. Md. Abkar Khan, 
85 I.C. 304= 46 All. 470=22 A L. J. 729= 

6 L. R. A. CiY. 67=A. I. R. 1924 All. 599. 

—Tort 

■ Malicious prosecution—Damages can be award¬ 

ed separately for arrest and prosecution. 

In a suit for damages for malicious prosecution 
is competent to award damages under two heads, 
vis., a malicious arrest and malicious prosecution. 

iJai Lai, J.). Nurkhan v. Jiwan Das. 

99 I.C. 638=A.I.R. 1927 Lah. 120. 

—In a libel suit no rule can be laid down for mea¬ 
suring damages. Each case must depend upon its 
own particular facts. (Fforde andCamphell, JJ.). 
KAiRUDDiN V. Tara Singh. 99 I.C, 300= 

7 Lah. 491 = 27 P.L.R. 812=A.I.R. 1927 Lah. 20. 

- Wrongful arrest—Decree against the estate of 

the deceased—Wrong order by the Court to arrest the 
heir in execution—Arrest in execution — Decree^holder 
is liable. 

A money-decree was passed against the estate of a 
deceased person in hands of his heirs. On an appli¬ 
cation made to execute the decree the Court directed 
execution to issue against defendant No. 1 (present 
plaintiff, one of the heirs). In esecution the 
plaintiff (defendant No. 1) 'was arrested under order 
obtained from the Deputy Registrar and brought 
before the Registrar of the Court who made the 
following order: ‘Decree against the estate of the 
deceased. No execution by arrest should have been 
issued against the first defendant’s person. Warrant 
of arrest was bad and illegal and not justified by 
the tenor of the decree’. Accordingly the defen¬ 
dant was released. In an action for damages for 
wrongful arrest: 

Held: that the plaintiff was entitled to damages 
for wrongful arrest. The decree entitled the defen¬ 
dants to execute it against the property of the de¬ 
ceased in the hands of defendant No. 1 and they 
must be taken to have been aware when they applied 
for the arrest of the plaintiff that such conduct was 
not justified. {MacUod, C.J., Kajiji andKemp, JJ.). 

Velji Bhimsey and Co. v. Bachoo Bhaidas. 

87 I.C. 199=48 Bom. 691 = 26 Bom. L.R. 349 = 

A.I.R. 1925 Bom. 118. 

—A person who for his own purposes brings on his 
land and collects and keeps there anything likely 
to do mischief if it escapes, must keep it in. at his 
peril, and if he does so and does not succeed in con¬ 
fining it to his own property, he is answerable for 
all the damage which is the natural consequence 
of its escape though the escape may not be due to 
any fault or negligence on his part. But there is 
absolutely no logic in making a person liable in 
damages for causing an alleged injury to a thing 
which from its nature is incapable of sustaining 
such injury. (Einkhede, A.J.O.). GOPADA BEGUM 
V. DAMA BABU. 78 I.C. 656= 

A. I. R. 1924 Nag. 229. 

■ Overflow of rain wafer—Washing away of land 
on the bank of a water course. 

An owner of property as also his neighbours are 
entitled to protect themselves against water which 
they have not brought on their lands of their own 
accord and they can divert that water to protect 
themselves from damage. The owners on the banks 
of a nala by erecting dams passed the whole water 
Into the nala and in consequence of that combined 


DAMAGES—iPeapaBS. 

water the land of the plaintiff, was damaged. In a 
suit by plaintiff it was held that he had no cause of 
action against the defendant who was owner of 
the lands on the opposite banks of the nala. {Mac- 
leod, C.J. and Heaton, J.). SHIDRAMAPPA v. Maho¬ 
med Yusuf. 59 I.C. 391=22 Bom. L.R. 1107. 

—Trespass. 

—An got of wrongful possession is an act of trespass 
which gives rise to a cause of action to a suit for 
damages in tort. {Einkhede, A.J.C.). Naqo v. MUL- 
TANMAL. 97 I. C. 1028=A.I.R. 1927 Nag. 9. 

■ ■ Minimum damages are amount for which 
owner would have reasonably let the land to the tres¬ 
passer—Additional amount may be awarded accord¬ 
ing to the animus accompanying the wrong. 

When a wilful trespasser uses land of another 
without the permission of the owner, the damages 
to be awarded to the latter ought in no case to be 
less than the amount which, taking all circumstan¬ 
ces into consideration, a careful and reasonable 
landlord would have consented to let the land for, 
or less than the amount which the trespasser would 
have had to pay as the result of reasonable negotia¬ 
tions for such use or occupation of the land. In 
addition to this minimum, the owner of the land 
has a right to an additional amount to be deter¬ 
mined by the animus with which the wrong was 
committed by the trespasser ; but the Court in de¬ 
termining this additional amount would consider 
whether the owner by his conduct did his best to 
prevent the wrong or he merely looked on and 
encouraged the wrong hoping to recover damages. 
Williams v. Corrie I. 0. B. R. 841 and Jagan v. 
Vivian, 6 0. App. 742, Applied. {Sreenivasa Aiyan- 
gar, J.). Ramasami Nayakar V. Meenakshi- 

SUNDABAM CHETTIAR. 85 I.C. 268= 

20 M.L.W. 836 = A.I.R. 1925 Mad. 222= 

47 M.L.J. 922. 

- Items of damages must be proved and not 

guessed. 

In a suit for damages against a trespasser all 
items of damages should be proved. {Dalai, J.C.). 
SAHDEO V. RAGHUBAR. 81 I. C. 573= 

A. I. R. 1925 Oadh 142. 

- Trespasser bona fide working mine—He is 

entitled to his expenses for severing coal and bringing 
it to bank. 

Obiter: Where a trespasser acts under a bona 
fide belief that he has a title to the coal, all that 
he is entitled to claim is that, in assessing damages 
the Court should not act harshly towards him and 
that he ought to be allowed the expense of severing 
the coal as well as bringing it to bank. (Das a7id 
Maepherson, JJ.). SHASHI BHUSAN BanERJI v. 
RAMJAS AQARWALA. 83 I.C. 205=3 Pat. 85 = 

A.I.R. 1924 Pat. 02. 

- Plaintiff is at least entitled to nominal damages 

—Principles of assessing damages are different 
Contract and Tort. 

Damages for trespass are at large but at least the 
plaintiff is entitled in every case to nominal 
damages. If a defendant makes a bona fide mis¬ 
take, a Court ought to be content to award nominal 
damages but if a defendant takes a risk which he 
knows to be a risk and persists in fighting when he 
knows or ought to know that he is wrong, his con- 
' duct ought to bo measured in some way by the 
I special damages which the Court is entitled to 
award. The measure of damages in contract is 
quite different to that in tort. In contract the 
plaintiff can only recover the actual pecuniary loss. 
In tort he is entitled to special damages for tres- 
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DAMAGES—Miscellaneoas. 

pasB to property. {Walsh and Ryves^ JJ.). SOHA 
IjAIj V. Amba Pbasad. 69 l.G. 685= 

20 A.L.J. 888=A.I.R. 1922 All. S26. 
—Miscellaneous 

- There is no preliminary decree in for 

damages. 

A preliminary decree which is followed by a final 
decree is tmheard of in suits for breach of contract 
claiming damages. {Fforde and Agha Haidar^ JJ.). 

Begg Sutecebdand and Co. v. Bahadur Ohand. 

110 l.G. 177 = A.I.R. 1928 Lah. 841. 

- Measure of damages is not interfered with un~ 

less clearly wrong. 

Measure of damages fixed by the lower Court in 
India will not be interfered with unless the mea¬ 
sure is very clearly wrong. {Viscount Dunedin). 
Thomas Chaedes Williams Skipp v. Lilian 
Mildred Kelley. 94 l.G. 331= 

1926 M.W.N. 382=3 O.W.N. 453= 
28 Bom. L.R. 873=43 G L.J. 430=24 M.L.W. 18= 

30C.W.N. 841 = A.I.R. 1926 P.C. 27 = 

50 M.L.J. 498. 

- Cannot be awarded in excess of Court's pecu¬ 
niary jurisdiction. 

A Court cannot award damages in excess of its 
pecuniary jurisdiction. and Graham, JJ.). 

Nabin Chandra v. Abdul gafur. 91 l.G. 436= 

A.I.R. 1926 Cal. 396. 

—Damages which flow directly and naturally, or 
in the ordinary course of things, from the wrongful 
act of a wrong-doer cannot be regarded as too re¬ 
mote. As in contracts special damages, which the 
parties at the time when the contract was first 
entered into contemplated might result if a breach 
of the contract was committed, become reasonable 
and natural in the circumstances relating to that 
particular contract, so in the case of tort, if, at 
the time when it is committed the tort-feasor knows, 
or as a reasonable person in the circumstances 
ought to have known, that the commission of the j 
tort may reasonably cause damages which would 
not usually result from the commission of the 
wrongful act, these damages become, and are deem¬ 
ed to be, the reasonable and natural conseq^uences 
of the tort which has been committed. {Page,J.). 
Sundbbmull V. LADHURAM KALUBAM. 

83 I.C. 757=50 Gal. 667= 
A.I.R. 1924 Cal. 240. 

- High Court will not interfere with lower 

Court's decision except onia question of principle. 

On a question of quantum of damages, it is not 
the practice of the High Court to interfere with the 
decision of the Court of first instance, except on a 
question of principle. {Das and Ross, JJ.). BISSES- 
WAR Lal HABEBASIA V. RUP Kishobe Choubey. 

62 I.C. 72=2 P.L.T. 253 = 
A.I.R. 1921 Pat. 341. 

- Injured party is not bound to spend money for 

possible advantage to tort-feasor though he must act 
reasonably. 

Even those who have been wronged must act 
reasonably however wide the latitude and discre¬ 
tion that is allowed to them within the bounds of 
reason, but how can a wrong-doer be heard to com¬ 
plain that the person injured has not laid out 
money for the wrong-door's benefit, and in order to 
minimize the damages which he is liable to pay by 
reason of the tort which he has committed ? There 
is no ground in reason or in equity why the injured 
party should incur expenditure, or invest mone.j* 
which otherwise he might employ for his own bene - 


DEBTOR AND CREDITOR—Combination 
Capacities 

fit in order that a possible advantage thereby may 
accrue to the wrong-doer. He is not bound to enter 
into suoh a contract which may be either to his 
advantage or to his detriment according as the 
market may rise or fall, {Page, J.). ROGEBS PYATT 

Shellac Co. v. John King & Co. 95 I.C. 1042= 

53 Cal. 239=A.I.R. 1926 Cal. 564. 

DAMDUPAT. 

See (1) CONTBAOT Act, S. 74. 

(2) c. P. CODE, S. 34 AND O. 34, Rr. 2, 4 
AND 5. 

(8). INTEREST. 

DANCING GIRL. 

See (1) Hindu Law. 

(2) PENAL Code, SS. 372, 373. 

DANDIDARI. 

See LAND TENURE. 

DARPATNI. 

See PATNI REGULATION. 

DASI. 

See Hindu law—Succession. 

DASIPUTRA. 

See Hindu Law. 

DATTA HOMA. 

See HINDU LAW— ADOPTION — CBBEMONIBS. 

DATTAK MIMAMSA. 

See Hindu law—Texts. 

DATABHAG. 

See Hindu Law—Texts. 

DAYA YIBHAG. 

See Hindu Law — Texts. 

DEADLY WEAPON. 

See PENAL CODE, Ss. 148, 302 & eto. 

DEAD PERSON— Decree against. 

See Civ. Pro. Code, O. 22. 

DEAF AND DUMB. 

See (1) Criminal P. C., S. 841. 

(2) Evidence act, S. 119- 

(3) Hindu Law. 

DEATH BED GIFT. 

See Mahomedan Law. 

DEATH-ILLNESS. 

See Mahomedan Law. 

DEATH OP PARTY. 

See Oiv. PRO. Code, O. 22, R. 6. 

DEATH REGISTER. 

See EVIDENCE ACT, S. 74. 

DEBT. 

See (1) O.P. CODE, O. 21, Rr. 4 & 46. 

(2) Contract act, Ss. 69 & 60. 

(3) Deibtob and Creditor. 

(4) HINDU Law. 

(5) T.P. Act, S. 58. 

DEBTOR AND CREDITOR. 

—Charge on Property. 

-Creditor has no charge over property purcha$cA 
with money advanced — T.P. Act, S. 100. 

There is no law applicable to India by which a 
creditor, who has advanced money, is entitled to a 
charge over the property acquired with the money 
advanced. 16 Bom. L.R. 733, Dist. {Walsh and 
Mukerji, JJ.). ANNAPURNACo., Ltd., In the matter 
of. 93 I.C. 93=24 A.L.J. 347 = 

A.I.R. 1926 All. 367. 

—Combination of Capacities. 

- A person advancing money to himself ns 

manager of family — Factum, time and purpose must 
be strictly proved. 

In a suit for recovery of loans advanced by a 
person to himself as manager of a family the fact 
that suoh loans were advanced, and the time when 
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DEBTOR AMD CREDITOR—Costs of Collection. 

and purpose for wMcli they were advanced, must, 
{generally speaking, be proved satisfactorily. {Sri~ 
nivaso Aiyangar and Curgenven, JJ.). AMMALU 
AMMA V. NARAYANAN NAIR. Ill I.G. 210= 

51 Mad. 549 = 29 M.L.W. 460 = 
A.I.R. 1928 Had. 509 (a). 

—Coats of Collection. 

- Creditor sending men to debtor's house to 

recover debt—Debtor is not liable for tha cost of such 
men. 

If a creditor sends his men to collect the out¬ 
standing due to him he is not entitled to charge the 
•debtor with costs of sending men to the debtor’s 
place. (Devadas, J.). Krishnatya v. Nookatya. 

109 I.C. 649 = A.I.R. 1928 Had. 476 (1). 

—Landlord and Tenant. 

- Contract Act, S. 60 —Advance amount paid by 

tenant to landlord—Landlord is entitled to appro¬ 
priate same towards rent due though suit for rent 
due is barred by limitation. 

When an advance amount is paid by the tenant 
to the landlord under a stipulation that the same is 
to bo applied towards the last year’s rent due under 
the tenancy the landlord is entitled to appropriate 
the same towards the rent due for the instalments 
-due for the final year, though a suit for rent due in 
respect of such instalments might be barred by, 
limitation. Waller v- Lacy, 1 Man. & G. 54, Dist. 
•iAnantahrishna Ayyar, J.). Kbishnasami Iyer v. 
Natesa Iyer. A.I.R. 1930 Had. 594 (a). 

—Master and Servant. 

- Worhman's Breach of Contract Act (XIII of 

1859). 

A provision by which the advance to the work¬ 
man is to be repaid by periodical deductions from 
the amount of his wages and should in any case be 
worked out by him does not simply create a relation 
of debtor and creditor but does create relation of 
master and servant. 13 Bom. L. B. 548 and 1 Weir 
•681, Dist. {Oldfield and Sughes, JJ.). SOMANNA 
V. CHELLAPATHI BAO. 60 I.C. 52=44 Mad. 53= 
22 Cr.L.J. 196 = A.I.R. 1921 Had. 618 (b). 

—Mortgage. 

- P erson authorised to deal with property by 
Letters of Administration and also by powers-of- 
attomey from heirs—He mortgaging property—Credi- 
tor need not enquire into application of money borrow^ 
■ed. 

A person had authority to deal with certain pro¬ 
perty by Letters of Administration and powers-of- 
attomey from the heirs. He mortgaged the property 
but the creditor did not enquire with regard to the 
-disposal of the money borrowed. 

Held', that there was no need for the creditor to 
make enquiries with regard to the disposal of 
money. A man with such authority may be dealt 
with safely, provided he keeps within limits of the 
authority. If every man who does business with an 
attorney had to go beyond the four comers of the 
power-of-attoraey and had to enquire into the 
destination of the money which he lent and so on, 
ordinary business would be impossible. The 
-special rules applying to the karta of a joint Hindu 
family do not apply to people acting under powers- 
of-attoraey. {Das and Baguley, JJ.). N.N. CHET- 
TIAR u. Tan Ma FU. 112 I.C. 261 = 6 Rang. 411 = 

A.I.R. 1929 Rang. 5 (c). 

— - Payment of mortgage-money by mortgagee in 

'breach of express conditions in the deed for making 
tuch a payment will not be binding on the mortgagor. 

Where a mortgage bond expressly provided that 
^be mortgagee was not to deposit a sum of money 
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raised on the bond in Court \intil a specified event 
did not happen and also stated that the mortgagor 
would not be liable for such amount if the condi¬ 
tion was broken, and the mortgagee paid the sum 
into Court to the credit of the mortgagor in breach 
of the conditions of the bond, and it was then 
attached by some creditors of the mortgagor. 

Held: that the mortgagor is entitled to hold the 
mortgagee to the terms of the agreement and so is 
not liable to make good the amount, so paid into 
Court contrary to the agreement. {Das and Allansont 
JJ.). BAMKRIPALDAS V. BAJENDRA Singh. 

103 I.C. 884=A.I.R. 1927 Pat. 388. 
—Payment of Debt. 

- Arbitration—Bights of parties—Award direct¬ 
ing payment of money—Party directed to pay is 
bound to seek other party and offer payment. 

There is no law prohibiting a party from dis¬ 
charging the obligations imposed on him by the 
award until the passing of the decree in accordance 
with it. On the other hand, it is settled law that if 
the award directs payment of money to a particular 
person, at a particular time, the party, who is to 
make the payment, is bound to seek out the other 
party and to ofior payment to him at the appointed 
time, and if he fails in this, he does so at his own 
risk. {Tekchand and Dulip Singh, JJ.). J. Kai- 
KABAD V. F. KHAMBATTA. 124 I.C. 339 = 

A.I.R. 1930 Lah. 26 (f). 

- Contract Act, S. 49 —Ho specific contract — 

Payment must he made at creditor's place. 

Where no specific contract exists as to the place 
where the payment of the debt is to be made it is 
the duty of the debtor to make the payment where 
the creditor is: A. I. B. 1927 P. C. 156, Foil. 
{Macnair, A. J. C.). BamCHANDBA TEJMAI. v. 
MOHANLAD. 121 I C. 668= 13 N L J. 4= 

A.I.R. 1930 Nag. 207 (c). 

- Civil P. C., S. 20— Price of goods or debt must 

be paid at seller's or lender's residence. 

Ordinarily, money is borrowed, the repayment of 
the money must be presumed to have been agreed 
to be made at the place of residence of the lender : 
A. I. B. 1926 All. 477 and A. I. B. 1926 Lah. 556, 
Bel. on. {Addison, J.). HabdiaIj HargopaIj v. 
Bathal Das Chhangan LAL. 118 I.C. 898= 
eiSm ^A.I.R. 1929 Lah. 868 (1). 

- Debtor paying debt to a person other than cre¬ 
ditor—-Onus is on debtor to prove that the person was 
authorised by the creditor to receive payment. 

It is elementary law that when a creditor sues 
the debtor for the payment of a debt and the 
defence is that the debtor paid the debt to ano¬ 
ther person it is for the debtor to prove that the 
other person had or had been held out to the deb¬ 
tor by the creditor as having had the authority of 
the creditor to receive payment of the debt on behalf 
of the creditor. (Sir John Edge). MD. Khageep 
Shirazi and Sons v. Tanneries lyonnaises. 

94 I.C. 767 = 49 Had. 435 = 53 I.A. 84= 
3 O.W.N. 568=1926 M.W.N. 495= 
24 M L W. 115 = 44 C.L.J. 67 = 
28 Bom. L.R. 1391 = 31 C-W.N. 1 = 
A.I.R. 1926 P.C.34=51 M.L.J. 570. 

- A issuing cheque in favour of B on C—G credit¬ 
ing the amount in B’s account and debiting to A’s 
account—A will be deemed to have paid money to B, 
as soon as entry is made. 

Where A issues in favour of B a negotiable 
cheque on 0, and C credits the amount of the 
cheque in B’s account and debits to A’s account, the 
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DEBTOR ARD CREDITOR—Payment of Debt. 

moment these adjustmentB are made in C*8 accoxmt 
books, A is absolved from his liability to B for the 
cheque amount. {HallifaXy A.J. C.). Nabayandas v. 
PANDURANG. 93 I.C. 212=9 N L J. 1 = 

A.I.R. 1926 Nag. 399. 

' " ■ —Every debt implies a promise to repay. 

Every loan carries -with it an implied promise, 
to repay it, even though no express promise written 
or verbal, is made to repay it. i^adegaonkar, A.J. 
C.). TAPIRAM V. JUGALKISHORE. 92 I.C. 305 = 
21 N.L.R. 169= A.I.R. 1926 Nag. 209 (b). 

—Want of consideration. 

■ Evidence Act, S. 102— Debtors major literate 
and rich businessmen — Creditor not professional 
money-lender—Execution admitted—Onus to prove 
want of consideration lies on debtors. 

Debtors were majors and literate having a fair 
knowledge of English and claiming to be business¬ 
men possessed of large property. They were neither 
“expectant heirs” nor had just come of age. The 
creditor had not been proved to be a professional 
money-lender and the execution of the pro-notes 
in question was admitted. 

^ Held : that the onus to prove want of considera¬ 
tion should be placed on them : 25 Bom. 367, Disi. 
(Teh Chand and Hilton, JJ.). DiN MOHAMMAD v. 
Badri Nath. 120 I.C. 417=11 L.L.J.5ll = 

A I R. 1930 hah. 65 (a). 

DEBTS AND JOINT FAMILY BUSINESS. 

See Hindu Law. 

DEBTS FOR IMMORAL PURPOSES. 

See Hindu Law—alienation. 

DEBUTTAR PROPERTY. 

See Hindu Law — Religious Endowment. 


DECEASED BROTHER’S WIDOW’S MARRIAGE 

ACT (1921, 11 & 12 Geo. Y., Ch. 24). 

—Retrospective Effect. 

- Deceased Wife's Sister's Marriage Act (1907, 

7, Edw. VII, Ch. 47)— Effect in India—Act is retros¬ 
pective and is to be allotved in Courts in India. 

An intervening marriage could nob do away with 
the cansonical bar of affinity which existed by both 
the Statute Law of England and that of the Eng¬ 
lish Church in 1920 between a lady and her deceas¬ 
ed husband’s brother ; the Act of 1921 read with the 
Act of 1907, is retrospective in effect so far as it de¬ 
clares that, in English law, the marriage between 
a man and his deceased brother’s widow, whenever 
and wherever they tookplacc, should not be regard¬ 
ed as illegal simply on the ground of that peculiar 
affinity. The true tost as to whether a particular 
marriage ought to be regarded as a valid marriage 
(where a question of affinity arises) is to apply to 
the case the personal law of the community (i.e., 
the religious community) to which the parties con¬ 
cerned belong, after the passage in England of the 
Act of 1907. [Bucknill, j!). ADELAIDE CHRISTIANA I 

Lish u. David Lish. ?X- 

1924 P.H C.C. 138=2 Pat. L R- 125= 

6 P.L.T. 303= A.I.R. 1924 Pat. 624 (b). 


DECENNIAL SETTLEMENT REGULATION (Ben. 
Reg. 8 of 1793). 


—Enhancement of Rent. 

■- Landlord and Tenant—Rent fixed in perpe¬ 

tuity cannot be enhanced. 

No doubt a suit to enhance rent proceeds on the 
presumption that a zemindar holding under the 
Permanent Settlement has the right from time to 
time to raise the rents of all the rent-paying lands 
within his zemindar! according to the paraganah 
or current rates unless either he is precluded from 


DECENNIAL SETTLEMENT REG. (1793).—S. 5 
—Enhancement of rent. 

the exercise of that right by a contraot binding oi> 
him or the lands in question can be brought within 
one of the exemptions recognised by Reg. VIII of 
1793. Consequently in eaoh case the nature of the 
tenure and the conditions under which it is hold is- 
the primary question to be determined. Where 
the grants show that the rate of rent was fixed in- 
perpetuity, it is unnecessary to rely npon the doc¬ 
trine that fixity of rent may he presumed from 
uniformity of rent for a long series of years. 
(Mookerji and Chotzner, JJ.) AbiNAS CHANDRA 
Das V. Majub Ali Chowdhury. 70 I.C. 273= 

27 C.W.N. 328=36 C.L.J. 196= 
A.I.R. 1922 Cal. 461 (2) (a). 

- Proprietors of land—Settlement does not decida- 

guesHon of title. 

The words “proprietor of land” as used both in 
the Bengal Code of 1793, and in the Madras Code 
of 1802, have a technical signification. They refer 
to zemindars, independent talookdars and others 
who pay the revenue assessed upon their estates- 
immediately to Government. It would not be co^ 
rect to say that any question of title was decided 
as the result of permanent settlement. A settle¬ 
ment with a person under the Bengal system does 
not establish in the person settled with a right 
to the land if he did not already possess it; bub a 
settlement is an arrangement made by ^at person, 
with the Government with respect to the revenue 
only. Consequently the fact of settlement with a 
person under the regulations docs not conclude the 
question of proprietorship as between that person 
and the true proprietor. Thus, both as regards the 
rights of the ryots, and as regards the claims of 
other persons to be settled with, the rights of the 
actual possessor are subject to question, and are 
not concluded or rendered absolute by the fact of 

settlement. 

The Pitiz Chiefs were held “actual proprietors o£ 
the lands” within the meaning of S. 5 of Regn. & 
of 1793 and that although they had lost the right 
to claim separation from Ramgarh and for that 
reason must bo considered as dependent talukdars, 
they are still the actual proprietors of the lands 
and cannot be considered as leaseholders: 21 W’ 
R. 358 (P.C.), Foll.\VJ W. R. 41 (P.C.). Ref.\ 
Jugodi'sease (k.l.'R. 1926 Pat. 869), Diss. from. 
(Dasand Adami, JJ.). KAMAKHAYA NaraiN SiNGH 
V. BHUVANESHWAR LAL SINQH. 115 I.C. 204 = 

7 Pat. 594= A.I.R. 1928 Pat. 516 (a)^ 

—S. 4—Dowls after confiscation. 

—The fact that dowls were taken from the holders 
of the taluks after the confiscation does not make 
the taluks independent, if in point of fact at the 
Decennial Settlement or in pursuance of the Regu¬ 
lation relating thereto separate engagements had 
not been made in respect of tbem. (Greaves and 
Mukerji, JJ.). BTBINDRA KISHORE V. DURGA- 
sundar. 98 I.C. 211 = A.I.R. 1927 Cal. 136 (b)- 

—S. 5—Enhancement of rent. 

- Rent of Taluks held long before Zemindari m 

not liable to he enhanced. 

The owner of taluks which were formed long 
before the zemindari, comes within the description 
of a talnqdar in S. 5 (3) of Regulation VIII of 1793 
which was not repealed when the zemindari was 
created. The rent of such a taluq cannot therefore 
be enhanced. 22 C. 214 (P.C.), Poll. (Newhould and 
B.B. Ghose, JJ.). BIRENDBA ElSHORB MANIKYA 

Bahadur v. ali Ahmad. 84 I.C. 86= 

39 C.L.J. 605=A.I.R. 1924 Gal. 1015 (c). 
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DECENNIAL SETTLEMENT REGULATION (1793) 
—S. 9—Talaqdar. 

^8. 3—T&laqdar. 

•^^—Construction—Talukdar may he actual pro~ 
prietor or merely a lease-holder. 

It appears from Cls. 6 and 7 that a taluqdar may 
be the actual proprietor of the land, or he may be a 
lease-holder only, and he is the latter if the taluk 
is held under a writing in sanad from a zemindar 
which does not expressly transfer the property in 
the soil, but only entitles the talukdar to posses¬ 
sion so long as he continues to discharge the rent 
or perform the conditions stipulated therein. (Sir 
Lancleot Sanderson). RAJAH BEJOY SINGH v. 
SUBENDBA NARAYAN. Ill I.C. 345=56 Cal. 1 = 
55 I.A. 320=46 G.L.J. 268=26 A.L.J. 1233 = 
33 C.W.N. 7 = 28 M.L.W. 855 = 1928 M.W.N. 841 = 
10 P.L.T. 66=A.I.R. 1928 P.C. 234 (b) = 

55 M.L.J. 456. 

No separation of jama—Presumption is 
against his being an independent taluhdar. 

'Where a talukdar isishown to have taken no steps 
under the Regulation to obtain separation of his 
jama, the presumption would be that he was not an 
independent talukdar under S. 5 of the Regulation. 
(Afr. Ameer Ali). SRINATH Ray v. P. Udai Nath. 
82 I.C. 879=28 C.W.N. 145=33 M.L.T. 408= 

1923 H.W.N. 702= 
A.I.R. 1923 P.C. 217 (b). 

—8. 7—Taluqdars. 

■ Taluqdars holding taluqs under uoriiing have 
no right to subsoil. 

Taluqdars where taluqs ate held under writings 
or sanads are leaseholders only and as such they 
have no mineral rights in the land. It is the zemin¬ 
dar who has the entire rights to minerals. {Das 
and Wort, JJ.). Gopi Ram v. Jagarnath. 

A.I.R. 1929 Pat. 685 (d). 

DECISIONS. 

See Practice — precedents. 

DECLARATION. 

See Specific Relief act, 8. 42. 

DECLARATION OF TRUST. 

See (1) Hindu Law — Religious Endowment. 

(2) ilAHOMEDAN Law (WAKF). 

(3) Trust. 

(4) Trusts act. 

DECLARATORY DECREE. 

See (1) Execution. 

(2) Specific Relief Act, S. 42. 

declaratory relief. 

See Specific Relief Act, S. 42. 

declaratory suit. 

See Specific Relief act, Ss. 4, 42. 

decree 

See also (i) Civil P. C., Ss. 2 (2), 47, 96, 152 and 

O. 9, R. 18. 

(2) Execution. 

Amendment CIVIL P.C., S. 152. 

Assignment. 

Compromise Decree-^^i^ Compromise 
Decree. 

Construction. 

Date of. 

Effect of. 

Executability. 

Execution. 

Ex-parte. 

Finality of. 

Form of. 

Fraud. 

Minor. 

Setting Aside. 

Yalidity of. 


DE ORE E —Constr notion—Compromise D eor ee. 

—Assignment* 

- Contract Act, S. 26— Assignment can be made- 

—Judgment-debtor becoming insolvent. 

Assignment of decree is valid notwithstanding:: 
that judgment-debtor has become insolvent. 

43 0. 999, Dist. (Zrishnan, J.). K.S. KRISHNA AlYAR 
V. NYNADIKKAM PiLLAI. 82 1.0.78=20 M.L.W. 328= 
1924 H.W.N. 693= A.I.R. 1924 Had. 801 (b). 

—Construction. 

Compromise Decree. 

Conditional Decree. 

Costs. 

Declaratory Decree. 

Instalment Decree. 

Interest on. 

Mesne Profits* 

Mortgage Decree. 

Partition. 

Personal Liability. 

' Reference to Judgment & Pleadlngr. 

Rules of. 

Settlement Court. 

Yagneness. 

Hiacellaneoas. 

—Construction—Compromise ) Decree. 

- Consent decree providing each party to bear its-' 

costs but not stating that previous interlocutory orders 
for costs should be superseded—It cannot supersede 
them. 

A decree by consent, one of the terms of which is^ 
that each party should bear its own costs, cannot 
supersede previous interlocutory orders for costs 
passed during the course of the suit, if the decree 
does not specifioally state that they should be so 
superseded: Beynon & Co. v. Godden & Son, (1878) 

4 Ex. Div. 246 and British Natural Premium Provif 
dent Association v. Bywater, (1897) 2 Ch. 531, ReU 
on. {Lort Williams, J.). KEDARNATH BhutRA v. 
Johormull Bhutba. 57 Cal. 469= 

A.I.R. 1930 Cal. 465 (a); 

- Contract Act, S. 73— Compromise decree pro¬ 
viding for injunction 'preventing sellers-defendants- 
from selling goods to third parties and providing for' 
damages in case of breach—Defendants making breach 
and paying damages as per compromise — Decree 
cannot be said as satisfied — Decree — Construction. 

On the Ist March, 1916 the respondents contracted 
with the appellants for the purchase of 38,000 tons- 
of their manganese ore by instalments over an ex¬ 
tended period. The contract contained provisions 
to secure to the buyers the exclusive supply of tho 
seller’s ore till the contract quantity had been 
worked out. In 1921 the buyers commenced a smt- 
alleging deliveries of ore by the defendants to third 
parties in breach of tho contract. During pendency 
of the suit the parties arrived at an agreement of 
compromise, and the terms were embodied in a 
compromise decree dated 28th February, 1922. Cl. 2 
of the decree restrained the defendants from selling; 
the ore from mines mentioned in tho agreement of 
the 1st March, 1916 or alienating the mines them¬ 
selves till they have delivered the whole remaining: 
balance. Cl. 10 provided “that in tbe event of tho 
defendants failing to deliver the full quantity of 
4,000 tons of ore of the stipulated grade in any 
particular year or violating any of the conditions of 
this compromise, the defendants shall pay to plain- 
tifis damages at the rate of Ko. 1 (rupee one) per ton 
on the whole of the quantity which may then have 
remained undelivered out of the total quantity of 
31,234 tons and the same shall be recovered by exe¬ 
cution of this decree.” A breach occurred and the.- 
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DECfiEE—Gonstmcttoii—Compromise Decree. 

defendants presented an application for leave to 
deposit Rs. 28,649-2-9 to be paid over to the decree- 
holders, and for an order declaring the decree to 
■'have been thus fully satisfied. The decree-holders 
applied for execution of their decree by seizure and 
delivery to them of certain manganese ore, alleged 
to bo lying at several mines and railway sidings, 
and by the appointment of a receiver and other 
relief. The trial Court granted application of de¬ 
fendants judgment-debtors and held that the 
decree-holders were not entitled to the relief prayed 
but must take in satisfaction the amount deposited 
by the judgment-debtors. This decision was affirm¬ 
ed in appeal. On appeal to Privy Cotmcil, 

Held’, that Cl. 10 did not enable the judgment- 
debtors to render nugatory all their obligations 
under the prior part of the contract, whenever it 
suited their pockets to do so. It provided that 
they shall pay at the specified rate, if t^ey fail to 
perform the contract in any respect, but it did not 
say that such payment was to be a full and exclu¬ 
sive satisfaction of all obligations under the con¬ 
tract. The payment into Court did not make the 
decree a satisfied decree. It provided a mode of 
enforcing such payment but it did not say that the 
other terms would not be enforced by execution of 
the decree, namely, by applying to the Court to 
enforce the injunction. XViscount Sumner, Lord 
Sinha, Sir John Wallis and Sir Lancelot Sander¬ 
son). Sir bissessar dass Daga v. Emmanuel 
Vas. 107 I.C. 25==47 C.L.J. 162s==30 Bom.L R. 243= 

53 Cal. 238=32 C.W.N. 509 = 
55 I.A. 58=27 M.L.W. 655=26 A.L.J. 667= 
24 N.L.R. 17 = 1928 M.W.N.951 = 

A I R. 1928 P C. 27= 
54 M. L. J. 122. 


■ ■ Trust created with properties belonging to the 

, per sons absolutely—Surviving trustee cannot appoint 
successor in absence of express power. 

There is no authority for the proposition that in 
cases where two or more persons create a trust with 
properties belonging to each absolutely, the survi¬ 
ving trustee has the right to appoint trustee in the 
absence of any express power conferred on him. 
The general rule is that the heirs of the founder or 
founders have such a right. 

U and B were brothers and succeeded to certain 
properties as reversioners. B filed a suit against TJ 
for partition and a compromise decree was passed. 
By the compromise decree certain proper¬ 
ties were set apart for the performance of reli- 
gious trusts. U was constituted, by the rajinama 
decree, the trustee, but as he was old and blind, 
his son was allowed to be in actual management 
of the trust properties and to perform the trust. 
The rajinama decree provided that if there was 
• default in performing the duties, then B would 
have the right to get possession of all the immova¬ 
ble and moveable properties in execution. He was 
given the right also to collect the produce thereof, 
pay the tirva of the same and perpetually get per¬ 
formed all the viniyogas without obstruction and 
any omission whatever. 

Held : that no power was given under the decree 
to B to appoint a successor : 16 Mad. 199 and 12 
Cal. 117 (P. C.), {Eumaraswami Sastri and 

Wallace, JJ.). Venkatabaya v. Vasud^a. 

108 I.C. 294=1928 H.W.N. 127= 
A I R- 1928 Mad. 897 (a). 

•“A compromise decree provided t "In case any of 
the parties does not complete the work of execution 
of the pottah and kabuliyat within the said time, 
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then any of the parties shall be coWpe^nt toiiave 
that executed on taking the protection of a com¬ 
petent Court." 

Held : that the words are sufficiently wide and 
general to cover an application for execution to 
the competent Court to have the patta and kabuli¬ 
yat executed. {Cuming and B. B. Ghose, JJ.)» 
ASHWINI OOOMAR v. RAMGOPAL. 96 I.C. 179= 

A.I.R. 1926 Gal. 975 (a). 

- Consent decree on mortgage silent as to relief 

under Civ. Pro. Code, O. 34, B. 6— Qtiestion not aris¬ 
ing in the suit —2 'he decree does not bar subsequent 
application for the relief—Civ. Pro. Code, O. 34, 
B. 6. 

Where a suit for sale on the basis of a mortgage 
is compromised, and a decree is passed on the basis 
of the compromise, the fact that the compromise 
does not expressly state the mortgagor’s personal 
liability for the balance does not bar an applica¬ 
tion under Civ. Pro. Code, O. 84, R. 6 but not for 
costs which were agreed to be recoverable from the 
property. {Daniels, J. C.). SHRI RAM v. SUBAJ 
BALI. 88 I.C. 507= 

A I R. 1926 Oadh 27 (2) (a). 

—A consent decree has no greater sanctity than a 
contract between the parties. {Bupchand Bilaram, 
A. J, C.).R.E. NaraindasSundebdas. 93 I.C. 331= 

20 S.L.R. 197= 
A I R. 1926 Sind 133 (c). 

- Direction that rent provided in compromise be 

entered in revenue papers is not incorporation of com¬ 
promise into decree. 

The mere fact that the decree directed that 
entries should be made in the revenue papers of 
the rent provided in the compromise cannot be 
regarded as equivalent to the embodiment of the 
terms of the compromise in the decree. {Neave, J.). 
Santu V. abhainandan Prasad. 81 I.C. 297= 

A.I.R. 1925 All. 32 (h). 

- Consent decree is but a contract. 

A consent order is a mere creature of the parties 
and it is not the less a contract and subject to the 
incidents of a contract, because there is superadded 
the command of the Judge. {Mookerjee a»td Suhra- 
wardy, JJ.). GANESH CHANDRA PAL V. CHANDRA 
MOHAN DATTA. 84 I C. 730=28 C.W.N. 984= 

A. I. R. 1926 Cal. 199 (a). 

- Defendants to get a certain sum and rest of 

estate to be divided equally between the parties—No 
indication that expenses incurred by defendants were 
included in the sum specially allowed to them — 
Defendants are entitled to half share of legitimate 
expenses. 

A person applied for Letters of Administration in 
virtue of the will left by a Hindu widow. He was 
opposed by some people but ultimately Probate was 
granted to him. Then the defeated party filed a 
suit against him for declaration regarding a portion 
of the property. This suit was compromised and 
the compromise decree concluded as follows :— 
Defendants are entitled to Rs. 500 out of the estate 
and that the rest of the estate be divided equally 
(i. e., the plaintiffs get half and the defendants get 
half). Parties to bear their own costs." 

Held : That in spite of this the words of the 
decree could only be read as meaning the net 
estate after legitimate deductions had been made. 
There was nothing in the wording of the compro¬ 
mise to show that any expenses incurred by the de¬ 
fendants were taken into account in calculating the 
sum of Rs. 500 and in a case of this sort the estate 
meant the amount which paid estate duty and 
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which came into the hands of the administrators 
ox its executors. Hence the defendants were enti¬ 
tled in addition to the sum of Ks. 500 specially 
allowed to them by the decree, to a half share of 
the expenses incurred by them in connection with 
the testatrix’s funeral and in connection with 
obtaining the Probate and realising the assets. 
(Harrison, J,). JATA LAL v. Shogan CHAND. 

86 I. C. 673:=26 P. L. R. 71 = 
A. I. R. 1925 Lah. 470. 

- Decree on an award hy Debt-Conciliation Board 

is not consent decree. 

A decree passed on an award by the Debt Concilia¬ 
tion Board is not a consent decree, but only a 
decree based upon an award, and the executing 
Court cannot go behind it. 15 N. Ii. R. 89, Foil., 
31 Bom. 15 and 35 Bom. 239, Disf. (Baker, J. C.). 
GANGARAM V. GANPATRAO. 88 I. C. 135 = 

A. I. R. 1925 Nag. 361 (a). 

- Compromise decree giving plaintiffs lands by 

way of maintenance on plaintiffs paying rent for 
dawam—No under-proprietary title is conferred in 
the lands—Entries made in Settlement papers on basis 
of the decree as the tenure being under-proprietary are 
of no consequence — Becord-of-Bights. 

Predecessors-in-title of. defendants instituted a 
suit for the recovery of the land comprising an area 
cf 25 bighas 13 biswas 13 biswansis and asked that 
certain lands be decreed to them by way of main¬ 
tenance so that they might cultivate them and that 
they would pay rent therefor like tenants and 
would manage to support themselves by those 
means. The plaintifis’ predecessors-in-interest 
agreed to this with the result that a decree was 
passed. 

Held : that the decree cannot be construed to 
have conferred under-proprietary tenure on the 
defendants’ predecessors, and if that was the true 
interpretation of the decree, the entries made in 
the papers of the first and the subsequent settle¬ 
ments as regards the nature of the tenure being 
under-proprietary were of no consequence. (Waeir 
Hasan, A. J.C.). Gata Prasad v. Alah Singh. 

88 I. C. 53=A. I. R. 1925 Oudh 751 (b). 

- Amendment of-^Qrant of stay of execution on 

parties—Agreement is not amendment of decree. 

Grant by Appellate Court of stay of execution in 
consequence of agreement between parties does not 
amount to amendment of decree in terms of the 
agreement so as to make the agreement enforceable 
in execution upon the appellate Court afl&rming the 
original decree. 5 W. R. His. App. i ; 7 Mad. 400 
Disf. (Mullich and Kulwant Sahay, JJ ) Hanqal 
Pathak V. Hesar Singh. 85 i. c. 110= 

1924 P. H.C.C. 273= 
A. I. R. 1925 Pat. 128. 

- Consent decree in mortgage suit charging \ 

amount on mortgaged property and making it payable ' 
%n instalments—Judgment-debtor relieved from other 
habihty—D^ree is final and property can be sold in 
cxecuHoft iMtthout sepdTCit^ suit^ 

The contention in execution proceedings that the 
decree in question was not a final decree and that 
It was only a declaratory decree and not capable of 
execution is not sound when the decree was a con¬ 
sent decree passed in a suit founded on a mort- I 
gage bond, against the heirs of the deceased mort- 
gagor, making the decretal amount payable bv ' 
instalments with a charge on the mortgaged pro¬ 
perty. the personal liability of the judgment-debtor ' 
being excluded and property other than the mort- ' 
gaged property being exempted from liability The I 
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decree was a final decree ; the judgment-creditor' 
had the right to bring the property charged to sale 
in execution and a separate suit for sale of the 
property was unnecessary. (Baymond and ^fad- 
gavkar, A. J. C.), MURAD v. Dayaram. 

78 I. C. 49 = A. I. R. 1925 Sind 156 (c). 
- Consent decree is no more than a contract. 

A consent decree cannot operate to a larger 
extent than the contract itself. (Mookerjee and' 
Chotzner, JJ.). MALCHAND BOID v. OSMAN ALI 
Mandae. 80 I. C. 307=38 C. L. J. 272 = 

A. I. R. 1924 Gal. 159 (b). 

•- Consent decree in a mortgage suit fixing time for 

payment is not a preliminary decree and is excusable. 

Where a compromise decree was passed by which- 
in default of payment by defendants of a certain 
amount plaintiff was to execute the decree after the 
fixed date personally against defendant No. 1 and 
also by sale of the mortgaged property and also out 
of the other properties of the other defendants. 

Held-, that the decree was a consent decree and- 
was executable being not a preliminary decree. 
(Schwabe, C. J. and Waller, J.). SUBRAMANIA 
PILLAI V. RAKKUMUTHU MoOPAN. 79 I C 418= 

19 M. L. W. 502=1924 M. W. N. 454= 

A. I. R. 1924 Mad. 645 (a). 

- Compromise decree is hut a contract with super- 

added command of a Judge. 

It is well settled that a contract of parties is none 
the less a contract because there is superadded to- 
it the command of the Judge. It is still a contract' 
of the parties, and there is no analogy between a 
decree giving effect to a compromise agreement- 
between the parties, and a decree obtained upon, 
contest. (19 C. W. N. 1228, Foil.). (Miller, C. J. 
and Foster, J.). C. J. Smith v. A. Kenny. 

81 I. C. 298=2 Pat. 749 = 
A. I. R. 1924 Pat. 231. 

- Compromise fixing 2 years for payment and for 

immediate sale on default—Plaintiff dying before the 
2 years—Compromise was held not to be a preliminary 
decree requiring to be made final and heirs of plaintiff 
need not be brought on record within 3 months—Civil 
P, C., O. 22, B. 12, O. 34, B. 4. 

At the hearing of the appeal a petition was put in. 
on behalf of both parties to the effect that it h.ad 
been agreed between the parties that the plaintiffs 
would get a decree for Rs. 70.000 inclusive of all 
costs and interest up to the said date, and that the 
said amount would be paid by the defendant with¬ 
in two years therefrom with interest at the rate of 
Rs. 4-8-0 per cent, per annum till realisation, and 
that in default of payment within the said period 
of two years, the said amount of Rs. 70,000 with 
interest at the said r.ate till realization would be 
realized by the sale of the properties mentioned in 
the plaint. Thereupon it was ordered that the 
said petition should be filed as record and that the 
defendant and the plaintiffs should give effect to 
and be bound by the terms thereof. 

that the intention of the parties, as far as 
the same can be_ gathered from the compromise 
decree, was that immediately on the expiration of 
two years from the date of the decree, the plaintiffs 
would be competent to realise the moneys due to 
them by the sale of the properties mentioned in the 
plaint, that under the provisions of O. 22, R. 12 
C. P. C., it was not necessary to apply in the 
suit, which had come to an end, for substitution 
of the heirs of the plaintiff and of the deceased 
defendant who had died in the meantime. 

A, I. R. 1^2 P, C. 187, Dist, (C. C. Qhose and 
Panton, JJ.), 
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Baja Hemendra liAL Singh Deo v. Fakir 
ChanD Datta. 74 I. C. 929=27 C. W. N. 621 = 

50 Cal. 650 = A. I. R. 1923 Cal. 626. 

-- Consent decree—Consent decree is subject to tlie 

-incidents of an ordinary contract. 

The contract of the parties is not the less a con¬ 
tract, and subject to the incidents of a contract 
‘because there is superadded the command of the 
-'d^udge. {Mooherjee and Panton, JJ.). GOPAii 
KRISHNA V. KARINATH. 66 I.C. 766 = 

34 C. L. J. 157= A. I. R. 1921 Cal. 565 (b). 

—Construction—Conditional decree. 

- Money-decree on failure to execute lease in ac¬ 
cordance -with consent decree—Lease executed accord¬ 
ingly but refused to he accepted by decree-holder—He 
cannot execute the money-decree. 

In a suit for specific performance of a contract of 
lease by the lessee it was ordered that if the lessor 
did not grant a patta according to the terms of the 
oonsent decree within a fixed period the lessee 
•would be entitled to a money-decree of a certain 
amount. The lessor tendered a patta according to 
'the terms of the consent decree. But it was refused 
■by the lessee as not fulfilling the terms of the 
consent decree. 

Held : on construction of the consent decree 
that the patta was in accordance with it and 
the lessee was not entitled to a money decree which 
was passed in the alternative. (iSir Lancelot San¬ 
derson). MAYASANKAR BHAGWANJI V. Sachindra 
Mohan Ghosh. A.I.R. 1930 P.C. 147, 

__ Payment by plaintiff's mortgagee is valid. 

Where in a suit to set aside a sale a conditional 
-decree was passed that plaintiff decree-holder 
should pay certain sum within a certain time 
and the payment was made by plaintiff’s mort- 
igagee instead of plaintiff by depositing money in 
Court. 

Held', that the condition was satisfied by a pay¬ 
ment of the sum into Court, and that the 
mortgagee though he was not a party had aright 
♦o make the deposit. {Lord Salvesen). Mahomed 
.'BAHIMTULLA HAJI V. ISMAIIj AliLARAKHIA. 

80 I. C. 411= 5 L R P.C. 103 = 
26 Bom. L.R. 549=1924 M.W N. 422= 
51 I. A. 236= 48 Bom. 404 = 34 M L T. 99= 

22 A.L.J. 931 = 29 C. W.N. 584= 
A.I.R. 1924 P C. 133= 
46 H.L.J. 367. 


-LimitaUon Act, Art. l& 2 ^Hon-pdyiMnt within 

A. m - 1 A ^ e ^ A a 


Ume being not penalized, ordinary hmztahon applies. 

A decree was silent as to the effect of non¬ 
payment of jtho decretal amount within the time 

limited. . e 

Held : the decree-holder is entitled to enforce 
bis decree at any time within the period of limit^ 
tion prescribed for execution of decree in Art. 
of Schedule 1 to the Limitation Act notwithstand- 
inc the fact that the amount was deposited ^ter 
till fixed time. 191. C. 856; 14 A. S50 

(MotiSagar, /.). MAHABIB PERSHAD «. KAETAT 

Singh. 

A.I.R. 1924 Lah. 635 (b). 

- Payment after date fixed without extension of 

time disentitles d^ree-holder to execute decree. 

Where a decree ordered payment by tbe appel¬ 
lants of a sum of money into Court by a certain date 
upon which the respondents were directed to re-con- 
vey the land to them and where_ the appellants 
failed to pay the money within time and did not 
obtain extension of time. 
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Held : that though the appellants subsequently 
paid the money they were debarred from executing 
the decree. [Young and Baguley^ JL.). Ma P 0 
Mai V. Ko SIT Tin. 85 I. C. 332=3 Bur. L.J. 168= 

A. I. R. 1924 Ran^. 375. 

- Ordering, deposit of money—Is not a prelimi¬ 
nary decree. 

A conditional decree ordering a deposit of money 
to be made within a certain time is not necessarily 
to be construed as a preliminary decree and the 
I order restoring possession to J. D. from whom pos¬ 
session had been taken in execution under a mis¬ 
take, a final decree. {Daniels, J. C.). DORlDAli v. 
Mt. JAMAGA. 72 I.C. 879 = 

A.I.R. 1923 Oadh 16 (e). 

—Construotioa—Costs. 

Where the Privy Council reversed the decree of 
the High Court and restored that of the Trial Court, 
which awarded interest on costs, the proper con¬ 
struction of the P.C. decree is that interest ought to 
be allowed on the costs of the Trial Court, and in 
the absence of a specific direction no interest is to 
be allowed on the costs in the High Ooyxt\i.{Chatterjea 
and Pearson, JJ.). KIRANCHANDRA V. SHYAMA- 
PADA. 63 I.C. 709 (c). 

—Construction—Declaratory decree. 

- Mortgage-decree—Payment of principal with 

interest on instalment ordered—In ^fault of pay¬ 
ment plaintiff to be entitled to possession—Decree held 
to he wrong and merely declaratory and not execut¬ 
able. 

A compromise decree was as follows : In future 
defendant I shall be liable to pay interest and 
principal by instalments. In default of payment 
of any instalment for two years together the 
plaintiff will be entitled to take possession of the 
land." The decree-holder filed an application in 
execution alleging that there had been default in 
payment of interest as agreed. 

Held : that the last part of the decree was wrong 
and that the paragraph must be taken to have been 
merely declaratory and hence decree was not exe¬ 
cutable : 7 8.L.B. 192, Rel. on..; A.I.R. 1928 Mad. 

61, Ref. {Dulip Singh, J.). BANDMAIi v. Paras 
Ram. 120 I.C. 597=30 P.L.R. 701 = 

A.I.R. 1930 Lah 110. 

- Compromise by way of family arrangement, 

granting one parly allowance, incorporated in decree 
—Allowance was to be recovered periodically in what¬ 
ever manner person liked—No mention of execution 
proceeding—Allowance could be recovered by execu¬ 
tion. 

In the course of a partition suit T and J, father 
and son, executed a compromise by way of family 
settlement and a decree was passed in terms of the 
compromise. In that it was agreed that J should 
payTa sum of Rs. 25 a month byway of main¬ 
tenance and a provision was included in the com¬ 
promise which was incorporated in the decree, that 
in the event of non-payment, T should be able to 
recover the amount from person and property of J 
in whatever manner he liked. 

Held: although no execution proceeding was 
explicitly mentioned in the case, and although 
such proceedings were mentioned in connexion 
with an allowance of a third party to the suit, who 
was also party to the compromise, the decree was 
not merely declaratory decree and was capable of 
execution: 15 O. 0. 99, Dist.-, A. I. R. 1922 Oudh 
34, Ref. {Pullan, J.). TiRBENI SAHAI v. JAGDAM- 
BA SAHAI. 122 I. c. 628=7 0. W. N. 390= 

A. I. R. 1930 Oudh 302. 
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—Form of—Inference of clear and definite order 
from language in decree requiremente of 

•executory decree—TJse of words “J order is unneces¬ 
sary. 

If a clear and definite order can be inferred from 
tlie language used in a decree, that is sufficient to 
meet the req^uirements of an executory decree. It 
is not necessary that it should contain the words 
“I order.” Where the language used in a decree 
is imperative ” she shall receive from a person 
Rs. 18-8 p. m. as maintenance allowance ” and the 
decree further provides that the parties are to en¬ 
force their claims and rights in execution, the 
words amount to an order: 9 Bom. 108, Dist. 
24 I. 0. 861 and 1 S. L. R. 184, Ref. {Percival, J. C. 
and Aston, A. J. C.). VERHOMAL v. Mt. Radhan- 
BAI. A. I. R. 1930 Sind 223 (a). 

•Precedents cannot be applied — Decree, in a suit 


on mortgage by widow of mortgagor, declaring plain¬ 
tiff's right to recover possession and further de^aring 
devolution of right on her death—No period for pay- 
mens of mortgage money fixed—Decree is purely 
declaratory—Subsequent suit for redemption is not 
barred eit^r by Civil P. C., S. 11 or S. 47. 

On a question of interpretation of a document 
precedents can hardly arise. Bach document must 
he construed on its own language and in the light 
of surrounding circumstances if relevant; it is not 
4nght for the Court in inte^reting a decree to 
allow to be controlled by decisions in which other 
documents have been interpreted. 

In a suit by widow of the mortgagor in respect of 
the mortgage, a decree was passed in favour of the 
•plaintiff, declaring the right to redeem and the 
iright to recover possession on payment of a certain 
amount and further declaring devolution of the 
tight on the death of the plaintiff, but no period for 
‘the payment of the mortgage money was fixed. 

Held : that the decree was to be interpreted as 
purely declaratory in the nature of the plaintiff’s 
right to redeem the mortgaged property leaving it 
•pen to the plaintiff to claim actual possession 
whenever she found it convenient to do so on 
rpayment of the mortgage money. 

Seld : further, that a subsequent suit for re- 
•demption was neither barred by the rule of res 
Judi^ta nor by the provisions of S. 47, Civil P. C. 
{Wazir Hasan and Ookar Nath Misra, JJ.). SUBAJ 
BASHBH V. GAMGA BAEHSH. 103 I. Q. 93- 

i O. W. H. 882= A. I. R. 1927 Oudh 487 (a). 

—A compromise decree provided that plaintiff would 
. recover a certain stun from defendant and the 
latter would be entitled to certain cattle, and that 
if the plaintiff took any of the cattle he ’would be 
responsible therefor. On the plaintiff’s application 
for recovery of the money by execution, defendant 
objected that the plaintiff had taken certain cattle 
which had been assigned to the defendant and 
that the value of those cattle should be set off 
against the amount claimed by the plaintiff. 

Held : that inasmuch as the decree had onlv 
declared the right of the defendant to the cattle his 
remedy was to sue the plaintiff for the value of the 
cattle taken by the latter and that he could not 

S proceeding. (Broadway 

and MoH Sagar, JJ.). JiwAN Mal v. Nanak 

63 I. C. 973 (Lah.). 

—-pertain sum directed to be paid—Further vro- 
seedtngs necessary to ascertain what set-off, judgvwnt- 
debior %s entitled to as adjustment vMde ^ since 


DEGREE—Constraotion—Instalment decree. 

decree—Decree is not declaratory and executahl^-^ 

Execution—Specific Relief Act, 8. 42. 

Where the decree directs the Principal judgment- 
debtors to pay a certain sum and this is the 
decree which the decree-holder wishes to execute, 
the fact that, in a certain view of the matter, fur¬ 
ther proceedings might be necessary to ascertain 
what set-off the judgment-debtor was entitled to 
against the decree in adjustment that has been 
made, does not make the decree a declaratory 
decree. {Kennedy, J. C. and Madgavkar, A.J.C.). 
Donald Graham & co. v. Kbwalram. 

79 I.C. 477=16 S.L.R. 249=s 
A.I.R. 1921 Sind 132 (e). 

—Constraotion—Instalment decree. 


- Deposit of money—Tender made on specified 

day but delay in payment—Deposit is tiot valid. 

A judgment-debtor under a decree had to pay 
certain sum annually to the opposite party on 14th 
September, and in default he was liable to eject¬ 
ment from certain property. On 14th September, 
he brought a tender for the sum to the Court. The 
Sub-Judge, was on leave but he signed the tender 
on the following day directing the judgment-debtor 
to deposit the money. He, however, did not with¬ 
draw the tender till 17th September on which date 
he deposited the money in the Treasury. 

Held : that the deposit was made beyond time 
and though the money was tendered on the 14th 
the judgment-debtor delayed to take the tender 
from the Court: A.I.R. 1927 Oudh 263; 
A.I.R. 1926 All. 602, Dist. {Pullan, J.). SHEO Nath 
t>. Mt. Ganesha. 105 I.C. 734= 

A.I.R.1928 Oodh 209 (1), 

—;- Failure to pay—Default clause—Court has 

wide powers to relieve party from consequences of 
default — Equity. 

The amount due under a decree was to be paid in 
instalments. On failure to pay two instalments, 
the whole amount then due could be recovered by 
sale of certain property over which a charge wao 
created. The first instalment was paid when the 
second became due. The judgment-debtor applied 
to the Court for extension of time for the payment 
of second instalment and on the dismissal of the 
application, the amount of the second instalment 
was paid into the Court. In the meantime, the 
third instalment became due. The decree-holder 
did not accept the payment of the second instal¬ 
ment and applied to the Court to recover the 
balance due by sale of the property ; 

Held : As a Court of equity the High Court had 
wide powers to do what seemed to it just. There is 
no injustice in putting the decree-holder exactly in 
the same position as if no default has been com¬ 
mitted because the decree-holder has the security of 
the property for the balance of the decretal amount 
and interest was running on that amount. {MacUod, 
C.J. and Shah, J.). NARSINHA GOPAD v. BALWANT 
MADHAV VADGAONKAR. 64 I.C. 570= 

46 Bom. 463 = 23 Bom. L.R. 1238= 

A.I.R. 1922 Bom. 170. 


- Compromise decree — Part-payment accepted by 

decree-holder—Right to interest is not lost. 

In a compromise decree, the decree was to be 
paid^ up in instalments. On failure to pay 
within the date fixed, the decree-holder was 
to get interest at 1 per cent, per mensem from the 
date of default and he was at liberty to execute the 
decree. After the due date the judgment-debtor 
made payments to the decree-holder whe claimed 
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DEGREE—ConBtpaotion—MeBne Profits* 

appropriation first towards interest and then to¬ 
wards the decretal’sum. 

Held : that the decree-holder was entitled to 
executing the decree was for the benefit of the 
interest and the clause as to decree-holder. The 
acceptance of part-payment did not amount to 
waiver of the right to interest. {Jwala Prasad and 
Boss. JJ.). T. BAECIiAT v. MT. DHANDEI. 

711.C. 937 = 4 Pat. L.T. 112=1923 P.H.C.C. 194= 

A.I.R. 1923 Pat. 322(a). 

—Construction—Mesne profits. 

■-Mesno profits allowed but period not men¬ 

tioned—^Plaint not expressly restricting prayer for 
profits up-to-date of suit—Profits must be deemed 
to be allowed up-to-date of delivery of possession. 
8 Cal. 173 (P.C.), Bel. on. {Cuming and Page, JJ.). 
Peomode Nath Roy v. Secy, op State. 

99 I.c. 428=53 Cal. 992=31 C.W.N. 112= 

A I R. 1927 Cal. 182 (b). 

—Construction—Mortgage-decree. 

—Whore mortgagors have a specific and defined 
share in the mortgaged property and it is clear that 
they mortgaged no more than their proportionate 
share in the property, the auction-purchaser at the 
sale in execution of the mortgage-decree cannot be 
held to be entitled to retain in possession such 
shares in the mortgaged property as were clearly 
exempted from the scope of the suit and conse¬ 
quently from the scope of the decree on which 
alone their title rests, merely by reason of the fact 
that decree was ambiguous and the auction-pur¬ 
chaser had entered into possession of the whole 
prepgrty as result of the sale: 16 Gal. 173 (P.C.), 
Ref {Wazir Hasan, C.J. and Baza, J.). SABABJIT 
Singh v. Farahatullah Khan. 7 O W.N. 594= 

A.I.R. 1930 Oudh 366 (a). 

—Pccrcf based on award—Amount made a 
charge on property and made realisable by sale — 
Necessity for attachment. 

A private award was given by which certain pro- 
pQfties were charged with the amount duo to one 
of the parties and it was also provided that the 
amount might be realised by sale of properties 
charged and if the amount realised by the sale 
was not sufficient the balance should be realised 
from the other properties and the person of the 
opposite party. A decree was passed in terms of 

this award. ,, , j j * v 

Held • that this decree should be deemed to be a 

mortgage-decree and that, even if it were a decree 

against the property charged, still no attachment 

was necessary before bringing the properties to 

sale. {Addison, J.). MAHOMED AbDULDA V. 

JAMIAT Bai. 121 I. C. 369. 


_ .plaintiff declared entitled tocertain relief m 

certain contingency—Question of limitation with re- 
gard to the relief ordinarily remains open till plaintiff 

applies for relief. _ , . ^ 

Where liberty is given to the plaintiffs in a 
decree for sale of mortgaged properties to apply ^^r 
a personal decree for the amount of the balance 
duo to thorn after sale of the property it does not 
follow necessarily that the question of limitation 
in respect of a personal decree has also b^n consi¬ 
dered and decided in plaintiff’s favour. The ques¬ 
tion will ordinarily remain open and will be decid¬ 
ed at the proper time, i.e., when the plaintiff applies 

for a personal decree for the balance due to him 

after the sale of the mortgaged 

J.C. and Gokaran Nath, qJo— 

K£ir>An "Nath 88 I.C. 810—12 O.L.J. 372— 

KEDAB NATH. ^ ^ ^ Oudh 462 (c). 


DECREE—Goustpuctlon^Paptition. 


— ■ — ‘ I nterest’inJcind is not usually decreed. 

It is unusual in a decree in a mortgage suit to 
direct that interest should be paid in kind instead- 
of in money. 

Where in a mortgage-decree the lower Court in 
accordance with the terms of the mortgage deeds- 
directed the defendants to give certain amount of 
rice to the plaintiff. 

Held : that defendants should have an oppor¬ 
tunity of tendering the market price of the rice. 
{Macleod, C.J. and Crump, J.). Shiveao Bamrao- 
V. IiAXMIBAI KOM 76 I, C. 638= 

A.I.R. 1924 Bom. 523 (b). 

- Allowing redemption does not make a decree a- 

mortgage-decree. 

Where the Court decreed possession to the then 
plaintiffs with the proviso that the defendant, 
could redeem within four years on payment of 
Rs. 1,125 and jt was nowhere stated in the decree 
that the decree-holders would enter into posses¬ 
sion of the property in the capacity of mortgagees. 

Held : the mere fact that it was provided in the 
decree that the judgment-debtor would be entitled 
to redeem within four years does not necessarily 
lead to the inference that the mortgage had not 
determined and was still subsisting. {Martineau- 
and Moti Sagar, JJ.). KOKAN v. SOHAN. 

76 I. C. 272=A.I.R. 1924 Lab. 696. 

- Possession deliverable on plaintiff depositing- 

Bs. 55 in any Gbaitra month—Time does not begin to 
run until deposit is made—Limitation Act, Art. 181. 

A decree was passed in August 1886 in a suit 
between tbe parties in which a consent decree was 
taken in tbe following words. ‘The pln.intiff do 
pay to the defendants Rs. 55 in respect of the debt- 
on mortgage in Chaitra of any year and the plaintiff’ 
do obtain possession of the lands in suit consider¬ 
ing the same to have been redeemed. The plaintiff' 
is not entitled to take possession of the lands 
in dispute in any other month except Chaitra.* 
The plaintiff was now seeking to execute the decree 
and was met by contention that execution was 
barred. 

Held : that the relationship of mortgagor and- 
mortgagee still continued to exist between the 
parties. It was really a prelirainary decree. 

48 Bom. 334, 477, Cons; 23 Bom. 592, Diss. Under 
S. 181 until ho paid the money he was not entitled 
to possession and until possession was asked for 
and refused he had no right to apply to the Court. 
{Macleod, C. J. and Crump, J.). Hanmant v. SHIDlf 
SAMBHU. 72 I. C. 556=25 B. L. R. 358= 

47 Bom. 692=A.I.R. 1923 Bom. 300. 

—Construction—Partition. 

Suit—Compromise decree defining shares—Fresh^ ' 
suit for partition along with other property is not 
barred. 

In a partition suit a compromise decree was 
passed defining the shares of the parties in certain- 
properties and the decree reserved liberty to the- 
parties “to apply to the Court as occasions arose**. 
On a fresh suit for partition of the said properties, 
along with some other property ; 

Held: that the liberty reserved would not enable 
the plamtiff to apply for partition of the properties- 
wiion tlxBrd was no ordot in tiho dcoroo itsolf for* 
such partition. “The liberty to apply** did not 
empower the Court to deal with matters outside 
the scope of the order, {Chatterjea and Pear* 
son, JJ.). Hanseswar Pal v. bepin Behary 
Pal. A.I.R. 1922 Cal. 197. 

- Whether rules relating to forms of decree should^- 

not be consulted; {doubted)* 
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DEGREE—OoBBtraotioii—Penonal Liability. 

—Civil P. C., O. 34, B. 6 —Ques^n as to personal 
liability for costs is one of constrwition of decree.. 

Tbe question •whether in a mortgage-suit, the 
costs are to be paid by judgment^debtor personally 
must always be regarded as one of construction of 
the decree and of the intention of the Oourt to be 
gathered from the terms of the decree. If a decree 
on a proper construction should be held to ha've 
made the costs payable personally by the defen¬ 
dants, apart altogether from the securities or the 
sale of them, there is not and could not be any 
rule or principle of law saying that such a decree 
could not be executed according to its tenor. 

Where a Court after being informed of satisfac¬ 
tion having been entered up of the original decree, 
deliberately amended the decree and made an 
order against a party for the payment of costs 
without there being any reference whatever to the 
mortgage securities : 

Held: that the obvious intention of the Court 
was that the amount must be paid personally and 
a construction which would have the efiect of 
importing into the decree a reference which was 
not there, to the mortgage security or the sale of 
it, would be unreasonable. (Srinivasa Ayyangar, 
J.). Ramaswami NAIOKER V. Chinnatha- 
TAMUAli. 109 I. C. I. R. 1928 Mad. 604. 

- Mother to receive Us. 500 to be contributed by 

Tier two sons—Amount to be realized from certain 
named properties—Sons are personally liable. 

^ Where a decree provided that K would be en¬ 
titled to receive Rs. 250 p.m. from G. (K’s son) 
out of the H estate and Rs. 250 p.m. from R. (K’s 
second son) out of the rent of certain buildings 
“independent of both the proprietors.” 

Held : that the two eons were to be personally 
liable for making the contribution. The words 
“independent of both the proprietors” did not 
absolve the sons from their personal liability. 
(Coldstream, J.). Raj Kumabi v. Guebaksh 
Singh. 99 I. C. 1006=A.. l. R. 1927 Lah. 179. 

■ T.P.Act, S.6& — Mortgage-decree — Constrwtion. 

One of the reliefs in a mortgage suit was to 
make the amount under the mortgage bond a 
charge upon the surplus of the sale proceeds of 
one of the mortgaged properties sold. At the 
end of the relief claimed, it was asked that the 
balance of the decretal amount should bo realised 
from the property and the person of the defendant 
or defendants. The Court passed a decree under 
Section 68 as under : “The suit for Bs. 5,877-10-0 
with proportionate costs to bo decreed in terms of 
relief five of the claim. He is further declared to 
have a charge on the surplus sale proceeds which 
is in deposit in the Collcctorate ” and refused a 
mortgage-decree. 

Held that the decree did not include a direc¬ 
tion that the balance of the decretal amount could 
be recovered from the defendants personally and 
from their personal property by implication, as 
they wore purchasers of the mortgaged property 
and under the decree were not expressly made 
liable. The decree granted only that portion of 
relief No. 5 which related to the creation of the 
charge on the surplus salo proceeds regarding the 
amount duo under the mortgage-deed. (Jwala 
Prasad and Foster., JJ.), KiSHUNDEO SiNGH v. 
- Jaglal SahU. 78 I. C. 774= 

5 P. L. T. 603=A. I. R. 1929 Pat. 291. 


DEGREE—CoBstvaotloB—Reference to Judgment 
and Pleadings. 

Where a person purchased the right, title and 
interest of the putnidar of a putni mahal after a 
decree for rent had been passed against the 
putnidar. 

Held: the purchaser is not personally liable 
for the decree if the property passes out of his 
hands to a third party before the institution of 
the execution proceedings. For rent accruing 
due prior to the transfer, a transferee of a tenure 
is not personally liable. (Das and Boss, JJ.). 
INDER CHAND BETHRA v. SURENDRA NARAIN 
Sing. 66 I. C. 711=1922 P.H.C.C. 137= 

3 Pat. L. T. 318=1 Pat. 449= 
A. 1. R. 1922 Pat. 162. 

—Construction — Reference to Judgment and 
Pleadings. 

-- Executing Court cannot go behind decree and 

read words though appearing in judgment but not 
incorporated into it. 

It is not competent to the executing Court to 
go behind a decree or to read into it certain words 
which appear in the judgment but which have not 
been incorporated in it. Where the wording of the 
decree is clear, it cannot be interpreted in the 
light of the reasoning of the Judge in the judg¬ 
ment or phraseology used in the judgment. (Teh 
Chand, J.). DeviDasu. Mt. Ropan Bai. 

A-I.R. 1930 Lah. 589. 
- Two constructions possible—Construction con¬ 
sistent with judgment must be accepted. 

Whenever it is possible to construe a decree in 
two ways, one way consistent with the judgment 
and the other inconsistent with it, it is the duty of 
the Court to construe it in a way consistent with 
the judgment. (Bamesam and Cornish, JJ.). F. H. 
Wilson v. Nath Mull. 31 M.L.W. 339= 

A.I.R. 1930 Mad. 458. 
—In regard to construction of judgments a good 
deal depends on the particular circumstances of 
the case. 13 C.W.N. 1031, Be/. (Fawcett and Mirza, 
JJ.). Secy, of State v. Ybllo Ramachandra. 

Ill I. C. 268 = 
52 Bom. 369 = 30 Bom. L R. 581 = 

A.I.R. 1928 Bom. 215. 

- Wording not clear—Pleadings may he looked 

to. 

It is legitimate to refer to the pleadings in a case 
in order to construe the decree that has been passed 
in the suit, more especially when the wordings of 
the decree are not very clear. (Beasley and Anantha- 
krishna Aiyar, JJ.). Sankunny v. Krishna. 

107 I.C. 499 = 51 Mad. 320 = 27 M.L W. 93= 

A.I.R. 1928 Mad. 465 = 
54 M.L.J. 682. 

—A Court construing the decree may look at the 
term of the plaint itself. (Cuming and Page, JJ.). 

Pbomode Nath Roy v. Secy, of State. 

99 I.C. 428 = 53Cal. 992=31 C.W N. 112= 

A.I.R. 1927 Cal. 182. 


-Putni Mahal —Decree for rent—Purchaser of 

putnidar’s right and title after decree, is not person¬ 
ally liable. 


- Decree ambiguous—Court can look to judgment 

and pleadings to ascertain its meaning. 

Where a decree is in its terms ambiguous, it is 
competent to the Court executing it to refer to the 
judgment and the pleadings in the suit in which 
the decree was passed to ascertain its precise 
moaning; 18 All. 344. Foil. (Shadi Lai, C.J. and 
Broadway, J.). NooR Hussain Shah v. Hussain 
B iBl. 102 I.C. 5 = 8 Lah. 318= 

28 P.L.R. 439= A I R. 1927 Lah. 476. 

- Clear and unambiguous decree 'need not be 

\ interpreted. 
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.DBCREE—Constraction—Ru^es of, > ^nfrr 

It is not necessary to interpret a decree in- the 
light of the pleading and the judgment when it is 
not ambiguous and is clear in its terms. {Jwala 
Prasad and PosUr, JJ".). KiSHUNDEO SiNGH v. 
jAGIiAL SAHU. 78 I.C. 774= 

5 P L.T. 603=A. I.R. 1925 Pat. 291. 
—Construction—Rules of. 

—Applications under clause “liberty to apply” 
in a decree can only be made for the purpose of 
carrying out the terras of the decree and the 
working of it but not to vary the decree. {Bmg- 
nekar, J.). FATMABAI v SHERIFF DEWA.JI- 
CaKJEB. 108 I C. 510 = 30 Bom. L R. 137 = 

A.I.R. 1928 Bom. 102. 

- Whether rules relating to forms of decree 

should not be consulted: (doubted). 

The process of calling to aid the rules relating to 
the form of decrees to be passed for the purpose of 
construing the decree is a process open to question. 
{Srinivasa Ayyangar^ J".). RamASWAUII v. CHIN" 
NATHAYAMMAIi. * 109 I. C. 63= 

A. I. R. 1928 Mad. 604 (b). 

- Rate of exchange to be calculated as on the date 

of maturity. 

Where a decree for the value of eight bills of ex¬ 
change stated in the dollar currency of the 
United States, and in Sterling, was passed. 

Seld : that the decretal amount in rupees is to 
be calculated in accordance with the rate of ex¬ 
change prevailing on the respective dates when the 
bills matured for payment, i. e., when the cause of 
action arose whether the cause of action is for a 
debt or for damages, and whether it sounds in 
contract or in tort; and not with the rate of ex¬ 
change prevailing at the date when the decree was 
passed. {Page, J.). Muller Maclean v. 
s. M. ATAULA and Co. 81 I. C. 361 = 51 Cal. 320= 

A. I. R. 1924 Cal. 778. 
—Where terms of the decree are clear and known 
wrong interpretation even for a long time will not 
modify the terms. A.I.R. 1922 P. C. 383, Dist. 
{Dalai, J.C. and Wazir Hasan, A. J. C.). BlSHU- 

NATH Saran Singh v. Sitla bakhsh Singh. 

79 I. C. 784= 

10 O. L. J. 315 = A. I. R. 1924 Oudh 69. 


-- Decree for possession of land includes decree for 

possession of superstructures also. 

The suit was for ejectment of the defendant from 
certain land on which there were some huts. The 
hvits were found by the lower Courts to belong to 
the plaintiff. There was no reference to the huts 
in the plaint but the decree was as follows. ‘ The 
suit being decreed with costs and interests, the 
plaiutifl will gut khas possession of the disputed 
land on ejecting the defendant therefrom, as 
prayed. The defendant himself must remove all 
his personal properties from the disputed land 
within one month. In default the plaintiff will 
have to remove the same with the help of the Court 
and he w'ill get khas possession of the said land.” 

Held : that the decree directing khas possession 
by ejecting the defendant, would necessarily give 
the plaintiff a right to khas possession as against 
the defendant in respect of the huts also. (Chat- 
terjee and Cuming, JJ-). JNANENDBA NATH 
MOOKERJEB V. BRAHMAPADA 

79 I C. 191 = A. I. R. 1923 Cal. 704. 

—A decree like any other document is open to con¬ 
struction. But the remedy by construction only 
appropriate if the language is ambiguous. If the 
language is plain and dear the proper remedy for 
a variance between decree and judgment is to 
apply for amendment. Any construction must be, 


DECREE—CoBBtvaotiojkrr-IfiBQellan^OQa. -;g<] 

if possible to make at conform, to tthe judgment. 

R. Chatterjea and Richardson, JJ.)., MAHA RAJ 
Kumar Shoshi Kanta Acharji Ohowdhuri v. 
Raja Sarat Chandra Roy Ohowdhuri. 

77 I. C. 167=33 C. L. J. 339. 
—Construction—Settlement Court. 

■ ‘ Jonstruction of decree in suit relating to por¬ 
tion of same land should be followed in suit relating 
to other. 

A's (defendant’s) piedecessoi-in-interest obtained 
a settlement decree against the predecessors-in- 
interest of B (plaintiff). The lands which were sub¬ 
ject-matter of the decree were subsequently divided 
into two portions in a village partition. In a suit 
against A with regard to one portion of the land 
which was not in the possession of the plaintiff, 
the construction of the settlement decree was the 
matter in dispute and the decree was interpreted in 
a certain manner. 

Held : that in another suit against A with regard 
to the other portion, the settlement decree should 
be construed in the same way as it was construed 
in the previous litigation. The fact that the 
plaintiffs in the latter suit were different from 
plaintiffs in the previous suit could make no 
difference when the points in issue are common to 
both the cases. The judgment deciding that pre¬ 
vious suit should be followed where the Court 
does not think it necessary to reconsider it. 
{Razaand Wazir Hassan, JJ.). ShuJAAT HAIDER v. 
Mt. Habibunnissa. 6 O.W.N. 818= 

10 L.R.A. Rev. 368=A.I.R. 1929 Oudh 328. 

—Construction—Vagueness. 

- Claim decreed against one defendant—Decree 

containing words "the other defendants should be 
exempted ” amounts to dismissal of suit against them. 

Where the Court decreeing the claim for money 
against defendant 1 ordered that “the other defen¬ 
dants should be exempted” : 

Held-, that the word ‘exempted” used by the 
Court was an ambiguous word and its use was un¬ 
fortunate yet the effect of the order was to dismiss 
the suit as against these defendants : 16 A. L. J. 
752. Foil. ; A.I.R. 1926 All. 475, Dist. {Sulaiman 
and Kendall, JJ.). Sachitanand Tevari v. 
RADHAPAT P.\thak. 116 I.C. 86=26 A.L.J. 524= 

A.I.R. 1928 All. 234. 
—If the wording of a decree be ambiguous such 
construction should be put on the same as would 
make the decree in accordance with law. {Beasley 
and Ananthakrishna Aixjar, JJ.). Sankunny v. 
Krishna. 107 I.C. 499=51 Mad. 320= 

27 M.L.W. 93=A.I.R. 1928 Mad. 465= 

54 M.L.J. 632. 

—When a decree is silent on a point it could bo 
supplemented by the law applicable to the case. 
{Beasley and Ananthakrishna Aiyar, JJ.'). S-\NKUN- 
Ni V. KRISHNA. 107 I.C. 499 = 51 Mad. 320= 

27 M.L.W. 93=A.I.R. 1928 Mad. 465= 

^4 M.L.J. 682. 

—If a judgment or order is ambiguous it must be 
so interpreted as to be in conformity with the pro¬ 
visions of law. {Iqbal Ahmed. J.). Kallu v. LOK- 
madDAS. 102 I.C. 273= a.I.R. 1927 All. 507. 

—Where the judgment admits of two meanings, it 
is wrong to construe it in a way which violates 
both la\? and equity. {Chevis, J.). UTTAM CHAND 
V. Balla Mal. 60 I.C. 343 (Lah.). 

—Construction—Miscellaneous. 

- Mahomedan widow suing for dower—A claim 

for setting aside husband’s alienation also included 
for recovering dower fromalieiMUd property—Decree 


OlVIIi, CRIMINAIi AND I REVENUE 


Q7 

DECREE—Construction—Mlscollaneous. ^ 0*10 

declaring alienatedpropertiesto be of the husband and 
‘entitling widow to recover decretal money frmn the 
properties^-Charge was held to be created. 95 I. C. 
367; A.I.R. 1926 Pat. 404; 7 P.L.T. 664, Eeversed. 

A Mahomedan widow, after her husband’s death, 
.^ued to enforce her dower claim. She claimed by 
Oier plaint that alienations made by her husband 
were invalid and that she was entitled to recover 
'her dower debt from the properties so alienated. A 
•decree was passed to the efiect that the properties 
entered in schedule to the plaint be treated to be 
■the properties of the deceased husband from which 
•the widow was entitled to recover the decretal 
•money. In execution of this decree it was contend¬ 
ed that no charge was created on the properties of 
the husband. 

Held: that the decree created a charge vipon the 
■properties; 95 I. C. 367; A. T. R. 1926 Pat. 404 
7 P. li. T. 664, Reversed. (Sir George Loiondes). 
•Saiyad qasim Husain v. Habibur Rahman. 

117 I.C. 10 = 8 Pat. 926=56 I.A. 254=: 

1929 A.L.J. 777 = 31 Bom. L.R. 879= 

38 C.W.N. 926=30 M.L.W. 198=6 O.W.N. 613 = 

50 C.L.J. 187=1929 M.W.H. 673=10 P.L T. 851 = 

A.I.R. 1929 P.C. 174=57 M.L.J. 361. 

—Where a decree was obtained to the effect that 
the defendant should allow the free flow of water 
«ver the site in dispute and do no act that would 
hinder the free flow of water into the tank and 
abstain from doing any act that would pollute the 
water that enters the tank ; 

Held : that the decree was for an injunction. 
.iAddison, J.). GULAB SINGH v. ‘MAHMUD KHAN. 

118 I.C. 399 = 80 P.L.R. 323= 
A.I.R. 1929 Lah. 437. 

—Where the clauses in a decree gave the plaintiff 
a right to occupy the flats, until her death, for her 
residence and provided that in cases where the 
plaintiff was corapollod against her wish to vacate 
»tho said flats, the defendants should pay to her 
iRs. 500 in lieu of her right to reside in the property. 

Held : what was contemplated was that in case 
the plaintiff was compelled to vacate against her 
wish she should be given Rs. 500 in lieu of main¬ 
tenance and the defendants could not sell the said 
property whenever they liked, free of the plaintiff’s 
right to reside therein and ask the plaintiff to go 
out of the property. {Bangnekar, J.). FATMAB.tl v. 

•Sheriff Dewaji can.iee. 108 I.C. 5io= 

30 Bom. L.R. 137=A.I.R. 1928 Bora. 102. 
—Date of. 

- Civ. Pro. Code, O. 21. R. 2 (2)— Date of decree 

relates back to the date of Judgment-Certification of 
payvient can be made before decree is reduced to writ¬ 
ing formally. 

Date of the decree is not the date on which the 
■decree is reduced to writiiig and signed by the 
Court but the date on which the Court delivers its 
judgment and expresses what the decree is. In 
other words, when a person has the judgment of 
rthe Court in his favour it may be said that\o then 
•obtains bis decree, and that the decree, when sub¬ 
sequently drawn up. relates back to’that time. 
Hence an application under the rule is maintain¬ 
able before the decree is formally drawn up, (Pear- 
S071 and Graham, JJ.). OlUTFiALA Dasi v Biswam- 
BHAR Haldar. 82 I.C. 746=40 C.L.J. 87= 

A.I.R. 1924 Cai. 1064. 

- Amended decree starts new limitation only with 

respect to parties affected by the amendment—Decree _ 

.■Dimitation — Appeal. 


DEGREE—Execntability. iJiIfdi»tiro9x3 

Where the amendment of the dectreeior the altera¬ 
tion made in it did not affect the appealing d-efea- 
dant.and the defendant was not made a paifty in the 
review proceeding. 

Held : time began to run against defendant 
from the date of the original unamended decree. 

If a party who is not affected by subsequent pro? 
ceodings wants to appeal against the decree- the 
period must be computed from the date when the 
judgment is pronounced or the decree signed. 
(•28 All. 240; 34 All. 282; 44 Cal. 1011, Dist.). {Suhra- 
wardy, el.). SATYA RANJAN DAS v. KsHITISH 
CHANDRA PAL. 78 I.C 525 = 

A.I.R. 1924 Cal. 898. 

—Effect of. 

- Decree of appellate Court in one suit does uoi 

aiinuf that of another suit. 

The decree of an appellate Court in one suit 
cannot be hold to have the legal effect of annulling 
or altering ipso facto a decree made bv a subordi¬ 
nate Court, in another suit; 40 Mad. 299. Not foil.', 
10 M.I.A. 203, Expl. ; S Cal. SO (F. B.^ and. 1 Pat. 
Ij. j. 43, Rel. on. (B. B. Ghose and Panton, Jd.). 
ASHUTOSH Nandi v. Kundul kamini 

33 C. w. N. 908=A.I.R. 1929 Cal. 814. 

- Setting aside—Decree passed with jurisdiction 

is 7iot void. 

A decree passed with jurisdiction, however taint¬ 
ed it may be with fraud, is not void ; for a plain¬ 
tiff will not succeed in obtaining any relief before 
he. if the decree passed against hira’was by a com¬ 
petent Court, gets it vacated : 13 C.L.J. 404 arid 

20 0, W.N. 659, Appl. (Suhrawardy and Duval, 
tTJ.). PAZLU-UDDIN V. KHETRA. 90 I. C. 866= 

30 C.W.N. 59 = A.I.R. 1926 Cal. 167. 
- Decree does not create title except in feio cases. 

Per Devadoss, J. :—Except in few cases where 
decrees themselves are a source of title, the 
deotees of Civil Courts cannot confer a title to im¬ 
movable property which a person did not possess 
and therefore when the plaintiff had no title at all 
to the plaint property, the mere fact that a Civil 
Court considered or held that he had title would 
not confer an interest which he did not po.ssoss 
before. {Spencer and Devadoss, JJ.). GOPALA 
Iyengar v. mummachi Reddiar. 74 I. C. 416= 

17 M.L.W. 254 = A.I.R. 1923 Mad. 392. 

- Injunction agahist sotne of several defendants 

does not affect other defendants. 

Injunction granted only against some of several 
defendants does not affect the other defendants. 
{Hartineau, J.). MALUKA v. SUNDER SlNGH 

59 I.C. 594=25 P.L.R. 1921 = 
A.I.R. 1921 Lah. 376. 

—Executability. 

I S^cit by illegitimate son against widoxo of 
zamindai Decree for half-share in separate estate of 
samindar and in outstandings d?ie to samindar— 
Decree-holder trying to proceed against the other half- 
share of zamindar for outstandings — Decree-holder 
held entitled to proceed against property of zamindar 
and halt-share of zamixidar. 

A zamindar died leaving a widow, a daughter, 
daughter’s son. an undivided co-paiconcr. a concu¬ 
bine and an illegitimate son by her. The widow 
entered into possession of zamindari. The eo-par- 
ccuer brought a suit to recover the zamindari but 
tinder a compromise decree the widow was allowed 
to enjoy the estate during her lifetime. In 1902 
the illegitimate son filed a suit against the widoty 
wherein the Court decreed that he was entitled to 
half a share in the separate estate and partition of 
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decree—E zecutability. 

the same, and also awarded half the amount of the 
outstandings due to zamindar. During the pen¬ 
dency of appeal the widow died and the daughter’s 
son was brought on record as the legal representa¬ 
tive. In execution proceedings the illegitimate 
son claimed, as part of separate estate, property 
consisting of jewels belonging personally to zamm- 
dar and to proceed against the other half for the 

outstandings. .rr. ^ 

Held : that the final decree of the High Court 

certainly gave to the illegitimate son a half share 
of such jewels as formed the separate property of 
the zamindar. 

Held also : that as the decree-holder sought ^ to 
execute his decree against items of jewels which 
the widow nover asserted to be hers as stree- 
dhanayn but which he claimed to be hers, there was 
certainly some burden of proof on the decree- 
holder but at the same time the reversioner also 
should show that they formed part of the zamin- 
dar’s estate. 

Held further : that the decree-holder was entitled 
to proceed in execution of his decree against all the 
items found to belong to zamindar and only a half 
share in the items belonging to zamindar as separate 
property but not against the other half which be¬ 
longed to the reversioner. {Ramesam and Odgers, 
JJ.). NAGAPPA V. KARUPPAYYEE AMMAE. 

120 I.C. 379 = A I R. 1930 Mad. 3M. 

-Civil P. C., S. 152—Suit for partnership ac' 


counts compromised deciding S entitled to three annas 
share, hut agreeing to another member to manage 
business—Decree ordering in terms of compromise, S 
to he entitled to that share—S not appealing agaynst 
decree, nor applying for its review—S seeking execu¬ 
tion of decree and praying alternately to amend decree 
if it he not in terms of compromise—Decree was w 
terms of convpromise, merely declaratory and incapa¬ 
ble of execution—Even if it were not in terms of com¬ 
promise, it could not he amended, so as to mat^ tt 
capable of execution, as tiyue for satne had passed by. 

Under a compromise terminating a suit for 
nership accounts, a person, S, was held to be entit¬ 
led to a three annas share in the partnership and 
it was further agreed that another sharer should 
transact all the business of the firm, balance the 
accounts and render them when asked. In the 
decree that followed it 

terms of compromise that 5 was entitled thr^ 
annas share in the property belonging to the ^rm^ 

S sought to execute the jind 

should bo put in joint possession of his ^are ana 
if the decree were considered us not embodying 
terms of contract it should be under 

B 152 No appeal against the decree was filed, nor 

any application for review made within time: 

Held' that the decree was only declaratory and 
■was also in accordance with the terms of the com 
promise It could not, theicfore.be executed as 

A tTX Nag 1^3? A. /. E.' 1927 P.6 204 and 

A.T K. 1022 Oudh 150, Dist 
Prideaux, A. J. C.). MT. DHANNABAI 

Kkshrichand JOHBI. ■ ^ ^ ^ 1929 Nag. 34- 

-on u iiromissori; 

Decree against a legal representahv^Bis^M^^ 

Umitedto assets of deccased-Anolher heir xmpUaded 


DEGREE—Exeoutability .'.o.: flOr 

hut suhseguently exonerated—Exonerated person suin^ 
for the estate—Decree for delivery in his favour^- 
Execution of decree as against property in his hands 
is not allowable. 

In a suit on a promissory note a decree was- 
passed that ‘‘ the first defendant do pay the 
decree amount from the estate of the deceased.’^ 
Subsequent to the decree, the defendant 8 there¬ 
on originally impleaded as one of the heirs of the 
legal estate of the deceased but subsequently 
exonerated from the suit which was dismissed as- 
against him, sued for recovery of possession of the 
estate of the deceased and on Ist December, 1928i 
obtained a decree for delivery of the estate. Two- 
days prior to the delivery an assignee of the 
promissory note decree attached part of the estate 
in execution and the objection to attachment waa- 
overruled by both the Courts below. 

Held : that the promissory note decree was notr 
a decree against the estate hut against the defen¬ 
dant 1 therein, limited in liability to meet the 
decree amount out of the estate and not executa¬ 
ble against the petitioner who had obtained a 
decree for its delivery or against the property 
which was declared not to he the property of 
defendant 1 but the property of the petitioner : 
33 Mad. 75, Foil.', 33 Mad. 6; A.T.R. 1926 Mad. 487 
and 26 Mad. 230, Dtsf. [Wallace, J.). NabasimAIAH 
V. JAWANTHARAJ SOWCAB. 101 1- C- 110- 

A. I. R. 1928 Mad. 139=52 M- L- J. 299. 

_ Decree can he partly directory and partly 

declaratory [Cornish, J.). . 

The question whether a decree framing a scheme 

for a charitable trust is executable or not 

depend on the language and on 
decree or of that particular part of the decree in 
respect of which the question arises. From the 
nature of the case such a decree may in part be 
declaratory and in part dircctorjr. It may provide 
a specific procedure for carrying out particular pro¬ 
visions of the scheme, and yet leave other pro¬ 
visions of the scheme enforceable by execution. 
The rule that when once the Court has passed a, 
decree framing a scheme the decree becomes non¬ 
executable, cannot be a rule of general application. 
24 Bom. 45 and 28 Mad. 819, Foil. [Ramesam and 
Cornish JJ.). THAYABA JASWAMI v. BAEATEE 
AMMAe’ 107 I. c. 136=39 M. L- T. 679= 

27 M. L. W. 32=A. I. R. 1928 Mad. 61. 

_CiytZ P. C., O. 84, R. 5— Compromise decree — 

No final decree made—Decree is executable. 

Strictly speaking, O. 34, R. 5 has no application 
to a compromise decree and, therefore, in the case 
of a compromise decree where the parties agree 
that the decretal amount should be realized in a 
particular way, the Court has full jurisdiction to 
carry out the intentions of the parties even if there 
is no final decree; 34 Cal. 886; A.I.R. 1922 All. 383,- 
Rel. on. [Waller and Madhavan Nair, JJ.). KCN- 
HAMMAD HAJEE V. CHATHOTH PARKUM KOZHU- 

VAMMAE. 106 I. C. 395=A. I. R. 1928 Mad. 38. 

- Decree against assets of deceased person cannot 

be executed against his legal representatives not joined 
in suit. 

A decree obtained against the estate of a deceas¬ 
ed person by joining some of the legal repre¬ 
sentatives only cannot be executed ^ against such 
representatives who were not joined in the suit : 
33 Mad. 75 and 32 Cal. 226 (P.O.), Bel. on; 
A. I. R. 1924 Mad. 130. Dist. [Curgenven, J.)- 
(GURAPATI) GANGARAJU V. PENDTAEA SOMANNA: 

98 I.C. 613=A.I.R. 1927 Mad. 179. 
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DBGREE—Executability. 

,, — 2fo liahiUty fixed tijpon any party—No decree 
can he prepared. 

A decree is prepared only when some liability is 
fixed upon a party ; when no liability is fixed no 
decree can be prepared and in fact in some oases in 
the Civil Court no decree is prepared. [Jwala 
Prasad and Kulwant Sahay, dJ.). BHUNESHWARI 
KUBB V. SUKHDEO Singh. 85 I. C. 566= 

6 P.L.T. 419=&.I.R. 1925 Pat. 505. 

- - Decree for judicial separation and permanent 

alimony is rendered void by subsequent co-habitation. 

A decree for judicial separation and for permS' 
nent alimony granted to a wife is annulled by sub¬ 
sequent co-habitation of the parties and does not 
revive on subsequent separation. Haddon v. Sad¬ 
den. (1887) 18 Q. B. D. 778, Foil. There cannot 
be any such thing as a conditional resumption of 
co-habitation. Either the wife accepts her decree 
lor judicial separation and lives apart from her 
"husband under it or she does not accept it. There 
cannot be any intermediate stage between accept¬ 
ance of the judicial separation and its non-accept¬ 
ance. {Beasley, J.). EDLEN MA NOO v. WILLIAM 
PO Thit. 83 I.c. 866=2 Rang. 163= 

A.I.R. 1924 Rang. 314. 

-- Reciprocal reliefs—Decree was held not to be 

inexecutable. 

A decree provided ‘*that the plaintiff’s claim be 
and is hereby decreed for cancellation of the bond 
in suit but the defendant shall have the right to 
recover Rs. 5,000 from the plaintiff’s property.” 

Held', that the latter portion of the decree was 
not a mere declaratory decree incapable of execu¬ 
tion and that the defendant could execute it. 
{Kanhaiya Dal, J.C.). JHANDA SiNGH v. MD. 
ANWARKHAN. 77 I.C. 776= 

A. I. R. 1923 Oudh 160. 

—Execution. 

—An attachment is not necessary for bringing 
the property to sale in the case-of a decree which 
creates a charge on the property. {Addison, J.). 

Mahomed Abdulla v. Jamiat Rai, 121 1. c. 369. 

—Decree-holder dying while decree in actual 
execution—His sons need not freshly apply for 
execution but can continue after substitution of 
their namos—Civil P. C., S. 47 : A. I. R. 1928 All. 
299, Befy, A. I. R. 1927 All. 165 (P.B.). Expl. 
^ukerji and Bennet, JJ.). Niader w. KHAZAN 

A.I.R. 1930 All. 604 (1) (a). 

-- Anterior agreement that decree shall not he 

-executed cannot be set up as bar—But suit may be 

brought to restrain execution contrary to agreement _ 

Civil P. O., O. 21, B. 2. 

An anterior agreement that a decree shall be 
allowed to be passed but shall not be executed 
cannot be set up as a bar to execution. But such 
an agreement is not opposed to public policy and 
fluit can be brought to restrain execution contrary 
to the agreement. An injunction restraining execu¬ 
tion until a breach of obligation under the agree- 
•ment has occurred is the correct form of relief to 
ask for and not a declaration that the decree is 
■unenforceable : 29 Cal. 810 and Si Cal 179 Ref 

Rankin, C. J. and Mukerji, J.). Panchananda v 
'Brojendra Kumar. 34C.W.N. 150= 

A.I.R. 1930 Cal. 356. 
*—;—Decree barred by limitation-subsequent exe- 
<Mtion proceedings—Judgment-debtor can take objec- 
nonjm ground of limitation if execution proceedings 
iSpendxng and Court is bound to give effect to it only if 


DECREE—Execution. ’i 

point not concluded by previous proceedings-^Dimiia— 
tion Act, S. 3. 

It is only when the point of limitation is conclud¬ 
ed by proceedings in a previous execution that 
the judgment-debtor is not allowed to take the 
objection of limitation in a subsequent execution 
of the decree. But so long as an execution appli¬ 
cation is pending the judgment-debtor can show at 
any stage that the application is barred, and 
the Court will have no option but to dismiss the 
application under S. 3, Lim. Act. (1920) P.H.0.0. 
109, Foil.-, 8Cal. 51 (P.O.) andA.I.R1921 P.O. 23, 
Bef, {Courtney-Terrell. C. J. and James, J.). Atul 
Krishna v. Brindaban. 9 Pat. 306= 

A.I.R. 1930 Pat. 330. 

- Executing Court can consider rightfi of parties 

under consent decree unless such consideration is 
tantamount to trying case over again. 

Court executing a consent decree has jurisdic¬ 
tion to consider whether a party to it has by his 
own action forfeited his rights under it, unless the 
consideration of the question involves in substance 
trying the case over again; 26 Bom. 707, Dist. {Wort 
and Kulwant Sahay, JJ.). Sasadhar G-ANGULY 
V. Ragab Singh. A.I.R. 1930 Pat. 234 (b). 

- Mortgage-decree directing certain items to be 

sold last—Other items generated by decree-holder on 
accepting payment of a certain sum less than the 
actual price—Decree cannot be executed as against the 
items to be sold last. 

In a suit on a mortgage of six items of properties, 
the decree directed that items 2 and 5 belonging to 
a puisne mortgagee should be sold last as per agree¬ 
ment come to between the parties. Another puisne 
mortgagee of items 3 to 6, in execution of a decree 
on his mortgage, purchased items 3 to 6 and by 
arrangement with the prior mortgagee-deoree-holder 
deposited into Court a certain sum of money as the 
rateable amount due from those properties in res¬ 
pect of the prior mortgage. This amount was 
drawn out by the prior mortgagee-deoree-holder and 
those items were exonerated from the decree. On 
an application to execute the decree as against 
item 2: 

Held : that the decree-holder having exonerated 
items 3 to 6 on payment of a sum not representing 
their full value and the sale price of those items 
not having been exclusively devoted to the satis¬ 
faction of the decrees, the conditions precedent for 
the sale of item 2 had not been complied with and 
consequently the said item could not be proceeded 
against in execution. {Curgenven, J.). VAYYA 
GOUNDAR V. Chinna Bomma Goundab. 

101 I.c. 132=A.I.R. 1927 Mad. 669. 

Executing Court cannot question validity of 
decree—Remedy -is by separate suit. 

It is not permissible for an executing Court to go 
into the question of the validity of the decree, and 
the only remedy in such a case should be the bring¬ 
ing of a separate suit. (Ashworth, J.). SURAJ DIN v. 
KHUSHAL GHOSE. 93 I.C. 32=13 510. 

- Decree for dower passed — Exec^Uing Court 

cannot direct in execution payrixent of decree propor¬ 
tionate to shares of different heirs. 

Although the proposition that the estate of a 
deceased Muhammadan devolves upon his heir or 
heirs from the moment of his death and that the 
proportionate interests of the heirs, if more than 
one, come into separate existence from that mo¬ 
ment is correct, yet when a decree for dower is 
passed the Court executing the decree is not entitl¬ 
ed to go behind the decree and to direct tha. 
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release of a portion of the estate on payment of a 
proportionate share of the debt : A.I.R. 1924 All. 
690, Dissented from. {Mullick and Kulu'ant Sahay, 
JJ'.). BIBI HAFSAu. KANIZ FATMA. 96 I.C. 3 = 

7 P.Ii.T. 798=1926 P.H.C.C. 9= 

A I R. 1926 Pat. 411. 

—-- Executing Court cannot go behind decree. 

It is not competent for executing Court to go 
behind the decree and rely on a collateral judg¬ 
ment against the decree even though the judgment 
is of a superior Court. {Jachson, J.). Partha- 
SABADHI AFPA RAO V. MUHAMMAD ABDUL 
WAHEB. 82 I. C. 434= 

A. I. R. 1925 Mad. 270. 

Starting point is decree of final Court. 


The entire suit -which was one for contribution 
was based upon an ekrarruirna or certain dealings 
which the plaintiffs alleged w'ere binding upon 
three sets of defendants as members of a joint 
^litakshara family. The foundation of the liability 
of the defendants was common, though the extent 
of their liability might have been different, and in 
the appeal by one set of defendants from the decree 
by the trial Court the foundation of the plaintiff’s 
claim was involved. The appellate Court (High 
Court) dismissed the suit relying upon O. 41, R. 33. 
The Privy Council restored the decree of the trial 
Court when it was actually time-barred against the 
non-appealing two sets of defendants. On applica¬ 
tion by plaintiff for execution of the Privy Council 
decree.* 

Held : that the order of the Privy Council 
restoring the decree was final between the parties 
and the mistake if any in reviving a barred decree 
could only be rectified by the Privy Council. 

Held-, further that the doorcc of the trial Court 
could not be executed against the non-appealing 
defendants until the decree became final on appeal 
to the first appellate Court which however dis¬ 
missed the suit itself. The starting point for 
execution therefore began only when the decree 
was revived by the order in the Privy Council. 
{Jwala Prasad and Kuheant Sahay, 

Singh V. Mt. PremdeiKuer. 79 1. C. 794- 

3 Pat. 327 = 5 P. L. T. 21 = 1924 P. H- C. C. 105 = 

A. I. R. 1923 Pat. 40. 

■Any party can execute. 


After decree it is open to any party to a suit to 
whoso interest it is that further proceedings ^ 
taken, to initiate the suiip^ementary proceedings , 
but in the ordinary case it is the plaintiff w'ho ° ' 

{Lord PhiUhnore). L.\CHMI • NARAYAN B.\L- 

MUKUND MARWARI. 81 l-C. 7/7=5 PX-T. 623- 
35 M L.T. 143=9 L R.P.C. *71 = 20 MX^W. 491 

4 Pat. 61 = 51 I.A. 321 = 22 A.Ii.J. 990- 

26 Bom. L R- 1129 = 40 CX.J« 439 — 
29 C.W.N. 391 = 1924 M W N. 707- 
A.I.R. 1924 P.C. 198=47 M.L.J. 441 

—The Court executing the decree must take the 
decree as it stands and has no power fo btXind 
it or entertain an objection to the 

norapplT^abirt“^''^d®eclte°^ Dalai, 

5 i.R'i Civ 356=A.I.R. 1921 All. 689. 

- Ann party can axpiy for execAition. 

There is no foundation for the 
only the successful appellant can execute 
unless such restrictions can be inferred from the 
actual lanKuago of the decree or order i^eli. 17 
M. 82 ; 26 AI. 426, Diet. (Oldfield and Devadoss, 


DECREE—Ex-parte. v'li.'falDaoxS' 

JJ.). balusami Iyer v. Vbnkataswami 
NAICKEN. 75 I. c. 219 = 32 M. X. T. 249r«- 

A. I. R. 1924 Mad. 96 (b). 

- Parties—Purchasers of mortgaged properties 

are proper parties. 

Purchasers of one of several mortgaged proper-* 
ties are representatives of judgment-debtor \ mortr 
gagor and are proper parties in execution.'of mortr 
gage decree against the particular property tho^h, 
they were not parties to the mortgage suit. 
and Adami, JJ.). DHAROHAB SINGH v. RAM 
PRASAD NARAIN SAHAI. 72 I. C. 862- 

1 Pat. L. R. 139 = A. I- R. 1924 Pat. 367,- 

—Assets of deceased in the hands of defendants 


Inalienable property—Defendants object to execution 

against such property. * 

Where a decree is passed against such asse ^ • 

the deceased vendor as had come into ^ 

of his representatives (defendants), if an at e p 
is made to execute the decree against .. 

property the defendant will be at liberty ® ^ 
to such execution. (Stuart. J.). 4 fiQ* 

Madho. 77 I. c. 862 = A. I- R- 1923 AH- 169 , 

—In executing a decree the executing Court 
be within the foilr corners 

(N. R. Chatterjea and Richardson, W- M.^abaj, 

Kumar Soshi Kanta achar.7I cho^^dhubi v.. 

Raja Sarat Chandra Roy t t 339 

77 I.C. 167 = 35 C.Ii.J. 

- -Civil P.C., O. 21. R.15-Exact 

decree must be proved before execution can _t iu- 

It is necessary to prove the exact contents of ^e 
decree, which is alleged to have been 

ordering execution. {MacColl^ ^ ^ P aor_ 

U Mlu«a THA KU. 77 ^fs^R^g'm.’ 

- Transjer of Property Act, S. 7(^Jccc,s,vu.., 

after vwrtgiqe-aicree for sale « passed-Aceess,o,L. 
cannot be sold for the benefit of the mortgagee—Decree 

— Execution. x 

Executing Court has to sell the property speci¬ 
fied in the decree to be sold foy the satisfaction of. 
the decree obtained by the mortgagee. There®, 
fore where a. mukarraridar mortgages his-wmlfarrar- 
right and the mortgagee obtains a decree on the*- 
mortgage for sale of tho mortgaged property, the»- 
decree-holder cannot in execution of the decree* 
sell the irahmoitar right which had been subset 
queiitly acquired by the mortgagor in tho proportyV 
5 Cal. 198 (P. C.), Ref. {^Jwala Prasad and Ross, JJ-)’ 
HARADHAN CHAKERVEKTY V. ILVRGOBIND DUTTA.. 

63 I.C. 552=2 P.L.T. 665=6 P.L.J.347=S 

AIR. 1921 Pat. 188n 

-- Civil P. C., S. 37— In general, appellate decree- 


is the one to be executed — Execution—Finality of. 

In general, the rule must bo that the Appellattf 
Court's decree, if properly drawn, is the sole deored' 
to be executed in tho case but there may he cases iri* 
which that general and ordinary rule cannot and‘ 
should not b^e invariably enforced, and in particular 
I circumstances it may bo incumbent upon to the' 
Courts to permit execution of the decree of the- 
original Court. 14 M.l.A. 465; 6 Bong. L.R. 52;*. 
13 Cal. 13; 11 All. 267 P.B. ; 89 Cal. 92S; 89 Bom.; 

175 Foil. (Robinson, C.J. and Duckworth, «/.).S.O. 
Das Gupta V. The Burma Railways Co., Ltd.^ 
11 L.B.R. 163=A.I.R. 1921 t. B. 37/ (d). 

—Ex-parte. 

- Setting aside — Fraud — Non-seryico of 

7»o»^s proved—Court oan go into nierits of originwr 
claim. nr> . . 
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DECREE—Ez-paPte ” ^ ^ 

* « • 

In proceedings to set aside an ex parte decree on 
the ground of fraudulent suppression of summons, 
if the Court comes to the conclusion that the sum¬ 
mons ^as not in fact served upon the defendant, it 
is at liberty to examine merits of the claim on 
vhioh the ex parte decree "was passed: A.T.R. 1923 
Pat. 327, Bel. on. {Boss and Fazl Ali, JJ.). 
GOBINDJEE MADHAVJEE V. C.J. SMITH. 

113 I.G. 698-A I R. 1928 Pat. 568. 

-Ex parte decree set aside—Plaintiff in original 

suit can have his suit re-heard. 

The setting aside of the decree on the 

ground of fraud entitles the plaintiff in the origi¬ 
nal suit to have his suit re-heard. It may be that | 
in order to determine the question as to whether i 
fraud had been perpetrated, the Court may go into 
the question as to whether there was any founda¬ 
tion for the suit; but this question could be gone 
into only incidentally for the purpose of coming to 
a finding on the proper issue in the case, namely, 
that of fraud A.I.R. 1924 Pat. 758; 2 Cal. 184 (P.C.), 
A 2 )pl-; A.I.R. 3923 Pat. 327, Expl. and Dist. {Kul- 
want Sahay, J.). LALJI THATHERA v. GANGA 
THATHERA. 104 I.C. 137 = 9 P.L.T. 7= 

A I.R. 1927 Pat. 396. 

- Setting aside—Defendant applying for' setting 

aside ex parte Small Cause Court decree on the ground 
of fraud—Application dismissed for failure to comply 
with conditions imposed by Court—Separate suit for 
setting aside decree on the same ground is barred — 
Bangoon Small Cause Courts Act, Sch. I, B. 78. 

Where the defendant against whom an exparte 
decree is passed has already moved the Small 
Cause Court for the purpose of setting aside the 
ex parte decree on the gi'ound that summons was 
not tendered or served on him and has been given 
an opportunity of establishing his case and he by 
non-compliance with the condition imposed by the 
Small Cause Court failed to get an adjudication on 
that point in that Court it is not open to him to 
bring a separate suit for setting aside the decree 
on the same allegations. {Chari, J.). M. A. 

Maistey V. Abdul Aziz rahaman. 

101 I.c. 434=5 Rang. 46 = 
A.I.R. 1927 Rang. 130. 
-Ex parte decree based on false claim or perjur¬ 
ed evidence cannot be set aside without fraud. 

An ex parte decree cannot be re-opened except on 
the ground of fraud as an extrinsic collateral fact 
vitiating the proceedings in which the decree was 
obtained and it is not sufficient to allege that it 
was obtained on a false claim. Even \i &n ex- 2 >arte 
decree is obtained on perjured evidence, it cannot 
aside on that ground. 43 Mad. Appl. 
{Abdul Raoof and Addison, JJ.). CoaiMERCIAL 
SYNDICATE V. CO-OPERATIVE BaNK. 92 I. C. 322= 

6 Lah. 512=A.I.R. 1926 Lah. 96. 

- Fraud-Absence of service is not sufficient 

ground—Sup-pression of service and false claim to 
defendant's knowledge must he proved. 

An. ex parte decree cannot be vacated on the 
ground of fraud unless it is proved that there was 
a fraudulent suppression of summons or that the 
claim of the plaintiff was false to his knowledge 
Mere nou-sei^’ice is not a sufficient ground for a 
suit to set aside a decree. A.I.R. 192*2 Patna 291 
and 62 I.C. 694, Bel. on. {Moti Sagar, J ) Md Din 
V. BERRY & CO. 89 I.C. 736=A.I.R. 1926 Lah. 86. 

- Setting aside, suit for—Plea that decree was 

based on fra^idulent claim cannot be raised. 

If the suit has been decreed after contest,'or if 
•the suibhas beeh decreed ea-^poi^Ieanb it is establish- 


DECREE—Ez-parte : 3 

* * 

ed that summonses were served on the defen¬ 
dants, in a suit to set aside the decree, a plea that 
the claim on which the decree was based was frau¬ 
dulent cannot be raised. {Qreavesand Mukerji, JJ.). 

Nalini kanta Mukerji v. Hari Nikari. 

86 I.C.779==29 C.W.N. 326=41 C.L.J. 281 = 

A.I.R. 1923 Cal. 663. 

- Civil P. C., O. 9, 18 —Dismissal of applica¬ 
tion under O. 9, i?. 13 which alleged fraudulent 
information by applicant's Mukhtar in coUusion with 
plaintiff bars a suit. 

Where an application to set aside exparte decree 
on the ground of wrong information about the date 
by the applicant's mukhtar was dismissed. 

Held, no suit will lie to set aside the decree on the 
ground of fraud in that the Mukhtar in collusion 
with the plaintiff wrongly informed him of the date 
since that matter was already decided on the appli¬ 
cation though the information given by the 
Mukhtar was fraudulent. {Dawson-Miller, G J. and 
MulUck, J.). Mahabir Prasad Choudhry v. 
Chhedi Singh. 81 I.C. 1033=1924 P.H.C.C. 155= 

A I R. 1924 Pat. 769. 

- Fraud—When plaintiff was present in the 

previous suit he must prove fra\id in relation to pro¬ 
ceeding in the x^'f'^vious suit but where he was ahsent 
and suit had no foundation, suppression of summons 
may he presumed to be deliberate. 

Where there was appearance by the plaintiff in 
the former suit, but in which the plaintiff never¬ 
theless contended that the decree in the former 
suit was obtained by fraud : 

Held, that clearly if summons was served on the 
plaintiff in the former suit it could not be urged by 
him that there was initially an attempt to preveiit 
him from making his defence. Consequently the 
endeavour to induce the Court to examine the pro¬ 
priety of the previous judgment must fail unless 
the Court is satisfied that there was some fraud in 
relation to the proceedings of the suit. This prin¬ 
ciple has no bearing on the case in which there 
was an attempt to prevent the plaintiff from mak¬ 
ing his defence. The failure to serve summons on 
a defendant may be accidental or deliberate ; and 
where the Court finds as a fact, that there was no 
foundation for the suit itself, it is opeu to the 
Court to hold that the suppression of summons 
was deliberate with the object of snatching a decree 
from the Court in the absence of the defendaiit. 
{Das and Macidierson. JJ.). JANKI KUEB v. 
Thakur Rai. 75 I.c. 343 = 1923 P.H.C.C. 336= 

3 P L.T. 37= A.I.R. 1924 Pat. 241. 

■ Civil P. C., S. 96 and O. 9, J?. 13—-Jn appeal 
from ex parte decree, question of service of summons 
cannot be considered which can be considered only 
under O. 9. 

In an appeal from an ex parte dectee, the only 
question with which the appellate Court is ordi¬ 
narily concerned is whether the evidence on the 
record is sufficient to support that decree, and that 
the question of duo service of summons is ibe sub- 
I ject-matter not of an appeal from the decree but of 
I the special proceeding under O. 9. (39 All. 143 and 
27 Cal. 738, Foil. {Young. Offg. C. J. and Carr, J.). 
Raj CHANDRA Dhar V. Mebsrs. K. D. O. c. ray. 

79 I.C. 506=2 Bar. L.J. 282= 
i 2 Rang. 108= A.I.R. 1924 Rang. 137. 

- Fraud alleged must he extraneous to the points 

already decided — Non-service of process is not such an 
extraneous fraud. 

Plaintiff brought a suit to set aside the decreo 
[ passed against him in Small Cause Court, Rangoon 
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DECREE—Ex'parte ^ c- 

on the grotmd that the decree which was an ex parte 
decree was obtained by means of false evidence and 
also because the summons in the said suit was 
never tendered to him and the afddavits of the 
identifier and that of the process server as to the 
service of the summons on the plaintiff were false : 

Meld : that the fraud necessary to set aside a 
decree upon the ground of fraud must be fraud 
extraneous to everything adjudicated upon by the 
Court and not any fraud already dealt with by the 
Court, that this fraud was not so extraneous and 
therefore the suit was not maintainable. 

It is not open to another Court to entertain a suit 
to set aside a decree when the sole point is whe¬ 
ther the Court was wrong in believing the evidence 
called before it. This is not a case of fraud ex¬ 
traneous to the trial. {Beasley, J".). K. B. MUSTHAN 
V. BABU MOHENDBA NATH SINGH. 

76 I.C. 794=1 Rang. 500=A.I.R. 1924 Rang. 119. 

- Setting aside — Fraud—No suppression of sum¬ 
mons—Plaint making incomplete statement of law — 
No fraud is constituted thereby. 

-In a suit to set aside decree ex parte on the 

ground of fraud, when there is no finding that 
there was fraudulent suppression of the summons 
at the instance of the defendant (who was a plain¬ 
tiff in the orginal case) even though the summons 
was not served on the plaintiffs (defendants in the 
original case) the decree cannot be set aside. An 
incomplete statement of a proposition of law in 
the plaint does not constitute a fraud on the 
part of the plaintiff. (C. C. Ohose and Panton, JJ.). 
AIAHADEB PROSAD KANARIA V. MAHABIR PROSAD. 

76 I.C. 767 = A.I.R. 1923 Cal. 569. 

—The present plaintiffs who were defendants in 
the former suit were prevented by contrivance of the 
plaintiffs in that suit from placing their case before 
the Court and the Court was misled into making a 
decree in favour of the plaintiffs. 

Held ; that the decree was a fraudulent one and 
there was no question of obtaining a decree by 
perjury. {Chatterjee and Pearson, JJ.). THE 
INDIAN PROVIDENT CO., LTD. V. GOVINDA CHAN¬ 
DRA DAS. 65 I.C. 318=27 C.W.N. 359 = 

A I R. 1923 Cal. 425. 

•Court finding in later suit that summons was 


not served on defendant in former suit—No fraud -is 
estctblished thereby — Fraud—Civil P. C., S. 11. 

The main allegation in this suit was that the 
defendant I did not receive summons in the previ¬ 
ous suit and that the ex parte decree was got frau¬ 
dulently behind his back. The evidence discussed 
by the Judge was only the evidence of the service 
of summons. The finding was non-service. 

Meld-, that is not evidence of fraud and the 
dogmatic statement that the previous decree 
was obtained fraudulently does not amount to a 
proper finding that the decree has no effect 
because of fraud. If there is nothing to indicate 
that the Court which tried the first suit had not 
satisfied itself of the service of summons it must 
be presumed that the Court was satisfied before 
the decree was made. (i?oss, tT.). 

PaNDEY V. NANDA KESHWAR P^NDE. 71 I.C.573— 

1 Pat. L R. 127 = A.I.R. 1923 Pat. 406. 

—A suit to set aside an ex parte decree on the 
ground of fraud cannot succeed unless it is proved 
that there was fraudulent suppression of summons 
or that the claim of the defendants was false to 
their knowledge. (Teunon and Newbould, JJ,). 
PANNAEAIi KUTHARI V. TARA KANTA EABMAEAB. 

63 I.C. 778 (Cal.). 


DECREE—Finality of—Consent .decree. ■, ^ 

—Kn ex parte deotee is final , till it . r is set aside 
by the first Court or the Appellate Oourfe decree* 
{Le JRossignol, J.). ABBAS KHAN v. NurkhAN. 

60 I.C. 496. 

- Civil P.C ., 8. 11 —Fraud is ground for setinny 

aside decree hut guesUon can be res judicata— Decree, 
setting aside. 

Although a decree can be set aside on the ground 
of fraud, if the question has already been agitated 
between the same parties and decided by a Court 
of competent jurisdiction the matter is res judicata 
and cannot again be re-opened between the same 
parties in a subsequent suit. 29 Cal. 395 (P.O.), Dist, 
{Dawson Miller, C.J and Ross, J.). JANGAD OHAU- 
DHRY V. Laljit Pasban. 60 I.C. 124= 

6P.L.J. 1=1921 P.H.C.C. 3= 

A.I.R. 1921 Pat. 12. 

—Finality of—^Amendments. 

Amendment by striking off a wrong representa¬ 
tive’s name in execution proceedings is not 
amendment of the decree nor does it affect the 
limitation with respect to other parties. {Richard¬ 
son and Page, JJ.). NARAIN DAS DUTT v. BANKU 
Behari Chattopadhaya. 78 I.C. 1001= 

A.I.R. 1925 Gal. 213 (a). 

—Finality of—Consent decree. 

■ D ecree is binding until set aside and cannot 
be ignored like conveyance—Consent decree or decree 
on award is equally binding. 

In a case of conveyance or an instrument no one 
is bound to sue to rescind a void conveyance or 
instrument although he may, if so advised, do so. 
But where there is a* tribunal having jurisdiction 
and there are parties over whom that^ jurisdiction 
is exercised and the Court has issued its decree, it 
is not open to anybody to treat that decree as^a 
nullity. On the contrary it must be taken, until 
it is set aside by due course of law, to^ be valid 
being in effect the command of the sovereign power 
which regulates the relation of the parties to the 
litigation and to the others. This rule applies 
even to decrees passed with consent or on award. 
{Kennedy, J- C. and Raymond, A.J.C.). PEVANBHAI 
V. THAOOMAL PANJOOMAL. 88 I C. 744= 

A.I.R. 1926 Sind 15. 

Consent decree is not to be varied ex cept by 


consent. 

A consent decree cannot be varied except by 
consent. 16 Bom. L. B. 668, Foil. {Baker, J.C.), 
GANGABAM V. GANPATRAO. 88 I C. 135= 

A I R. 1925 Nag. 361. 

- Compromise decree cannot be challenged on the 

ground of discovery of fresh evidence. 

A compromise once embodied in a decree is 
merged in the decree and it cannot be challenged 
in review on the ground that fresh evidence has 
been discovered, unless such discovery before 
judgment could not reasonably be expected. {De 
Bossignol, J.). GHULAM NABI v. BASHESHAR MAD. 

74 I. G. 603=4 Lah. L. J. 298= 
A.I. R. 1922 Lah. 407. 

- If once passed fresh action to set it aside is neces" 

sary. 

If a compromise decree has once been passed and 
entered, a fresh action is usually necessary to 
j have the compromise set aside. Although before 
! that is done, there is power for the Court to refuse 
to put its seal on what has been done under some 
misapprehension as to the true state of affairs. 
{Keaton, A. C. J. and Marten, J.). Jambhedji 
NAOROJI V. SOBABJI NAOBOJI. 86 I. C. 504= 

26 Bom. L. R. 1187=A. I. R. 1921 Bom. 414. 
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DECREE—Finality of—Effect of. a 

—Finality of—Effect of. , ,. 

Once a decree is passed the suit cannot be dis^ 
missed unless the decree is reversed on (Appeal—Any 
party can apply to have it enforced. 

Aftec a deoiee has onoo been made in a suit, the 
suit cannot be dismissed unless the decree is 
reversed on appeal. The parties on the making of 
the decree, acquire rights or incur liabilities which 
ate fixed, unless or until the decree is varied or set 
aside. After a decree, any party can apply to have 
it enforced. A. I. R. 1924 P. O. 198, Foil. {Mukerji, 
J.). NHjKAmaij V. Kamakshya Oharan. 

109 1. G. 67 = A. 1. R. 1928 Cal. 339. 
—A decree of the Civil Court stands unchallenged 
unless by appeal or otherwise it is set aside. Hut 
a decree does not go beyond the limits to which it 
is confined by the question which is in dispute and 
is thereby decided and by the words in which 
that matter is decided. (Ross and Wort, J’cT’.). XjAL 
GoviND Nath v. lal Mahesar Nath. 

1181. C. 133 = 7 Pat. 388=10 P. L. T. 834= 

A. 1. R. 1928 Pat. 244. 
—Finality of—Ex parte decree. 

—An ex parte decree is just as binding as any other 
until it is set aside. {Wallace, /.). ThirUVEN- 
OADAM MAMtCAD V. OHATHAMBARA AMMAD. 

114 I. G. 230=A. I. R. 1929 Had. 89. 

'—Finality of—Fraudulent decree. 

- No re-hearing is allowed at the instance of 

decree-holder. 

If a decree obtained by decree-holder is a frau¬ 
dulent decree the decree-holders are not entitled to 
have the suit re-heard. {Das and Ducknill, JJ.). 

Damodab Prasad v. Ram Sarup Kumar. 

711. C. 843=4 Pat. L. T. 102 = 
1923 P. H. C. C. 137=1 P. L. R. 232= 

A. I. R. 1923 Pat. 327. 

—Finality of—Leave to appeal. 

- Review order challenged and set aside — Origi¬ 
nal order open to appeal. 

On Srd November, 1917, an appeal was accepted 
and the suit as instituted was dismissed by the 
order of a Division Bench. An application for 
leave to appeal to the Privy Council was duly pre¬ 
sented within time and on the same day an appli¬ 
cation for review was made. This latter appli¬ 
cation was accepted and eventually the original 
order passed on the Srd November, 1917, was 
reversed and the suit was decreed in full. Prom 
this order passed in review an appeal was presented 
to the Privy Council, who held that the review 
was not competent, and that the order of the Srd 
November, 1917, be restored. 

Held: that the application for leave to appeal to 
Privy Council by the applicant for review was 
still alive and had merely been in a state or sus¬ 
pended animation during this long period and 
therefore leave would be granted to have the case 
heard on merits by Privy Council. {Harrison and 
Zafar AH, JJ.). NbKI RAM v. OHAJJU Ram. 

77 I.C. 869=4 Lah. 445 = A.I.R. 1924 Lah. 225. 
—Finality of—Period of filing appeal. 

■ ■ - D ecree becomes final after period of appeal . 

Even where there is no appeal, a decree becomes 
final after the period allowed for appeal: 50 All. 68 
Foil. {Dalai, J.). Hembndra Nath v. Tulshi 

Singh. A.I.r. 1930 All. 413. 

•- Appealable decree becomes final when period of 

appeal therefrom has expired. 

An appealable decree can only become final 
when the time allowed for filing an appeal 
against that decree has expired without an 
appeal being filed. Till then the decree is capable 


DECREE—Finality of—Suit on* \\ ‘ 

of being challenged by an appeal, and, therefore, 
during that period it cannot be said that the decree 
has become final, or, in other words, has become 
unassailable: 1 All. 293 and 3 All. 184, Diss. from: 
(1881) A.W.N. 165 ; 1 All. 132 ; 7 All. 107 ; 6 A.L.J. 
136 and A.I.R. 1925 All. 291. Foil. {Iqbal Ahmad 
and Kendall, JJ.). SANOMAN SiNQH v. RAJA RAM. 
103 I.C. 437=23 A.L.J. 809=A.I.R. 1927 All. 848. 

—Finality of—Powers of Court. 

- Order without jurisdiction, can*t be treated os 

nullity by the same Court. 

An order without jurisdiction passed in 
a suit which the Court had jurisdiction to entertain 
and try, cannot bo treated as a nullity by the same 
Court in subsequent proceedings. {Kumaraswami 
Sastri, J.). ABDUL WAHAB v. ROKIA BIBI SAHIBA. 

73 I.C. 903 = A.I.R. 1924 Had. 406. 

- CivU Court decree—Criminal Court cannot 

question. 

Whether a Civil Court decree was properly 
passed or not is matter with which the Criminal 
Court is not concerned. The decrees stand and 
until they are set aside they must be treated as 
good decrees. {Ross, J.). TUPANI Lal v. MT. BIBI 
UMATUL Rassool. 5 P. L. T. 333= 

1924 P. H. C. G. 244=A. I. R. 1924 Pat. 765. 

—Finality of—Presumption of correctness. 

A person ohallenging the correctness of a decree 
must prove that it was without jurisdiction. 
{Ross and Wort,JJ.). OHOTA NAGPUR BANKING 

Association v. Ramakhya Narain Singh. 

109 I. C. 306=7 Pat. 341 = 
A. I. R. 1928 Pat. 431. 

—Finality of—Right of suit. 

- Suit to recover money recovered under subsisting 

decree does not lie. 

It is clear and settled law that money recovered 
under a decree or judgment cannot be recovered 
back in a fresh suit or action whilst the decree 
or action under which it was recovered remains 
in force, but this rule of law rests upon this 
ground, that the original decree or judgment must 
be taken to be subsisting and valid until it has 
been reversed or superseded by same ulterior 
proceeding. If it has been reversed or superseded, 
the money recovered under it ought certainly to 
be refunded, and is recoverable either by summary 
process or by a new suit or action. The true 
question, therefore, in such cases is, whether the 
decree or judgment under which money was 
originally recovered has been reversed or super¬ 
seded. [Lord Carson). NagannA v. Venkata- 
PAYYA. 76 I. G. 594=21 A. L. J. 726= 

1923 H. W. N. 554 = 46 Mad. 895 = 
50 I. A. 301 = 280. W . N. 368 = 
23 Bom. L. R. 1290 = 18 M. L. W. 913 = 
33 M. L. T. 262=39 C. L. J. 312= 
A. I. R. 1923 P. C. 167 = 45 M. L- J. 837. 

—Finality of—Suit on. 

- Decree not acted upon for long time—Suit 

based on the decree—Court should grant relief on the 
basis of decree. 

Plaintifi obtained an ex parte decree for con¬ 
firmation of possession over certain land but did 
not execute it. After the lapse of some years he 
brought another suit for confirmation or in the 
alternative for possession of tho same land and 
relied upon the previous decree. The lower Courts 
refused to give effect to tho decree on the ground 
that it was not acted upon and that the plaintiff 
could not rely upon it after such a long time. 
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They went into the question of title and dismiss¬ 
ed the claim. On second appeal' 

Held : that the previous decree could not cease 
to have efiect unless it was set aside, that the 
lower Courts were in error in going into the ques¬ 
tion of title again and that the plaintiff*a suit 
should have been decreed on the production of 
the decree, especially when the defence was found 
to be baseless. {Hoss, J.). JHUMAK SINGH v. 
Mahindea Singh. 71 I. C. 560= 

A. L R. 1924 Pat. 163. 

- Civil P. C.. S. 47— Execution of decree tarred 

—Suit upon decree cannot he hrouqht. 

Where in a pre-emption suit according to a 
compromise decree, plaintifi is to obtain posses¬ 
sion of property if he pays a certain amount within 
a particular time but in case of default the suit is 
to stand dismissed, the plaintiff pays the requir¬ 
ed amount within the specified time but does not 
obtain possession either through Court or private¬ 
ly, and after the lapse of the period of limitation 
for the execution of the decree files a fresh suit for 
the possession of the property, such suit should 
bo held to be barred under the provisions of 
Section 47 of the Civil P. C. Case-law discussed. 

14 A. L. J. 102, Diss. from. {Sulaiman and Gokul 
Prasad, JJ.). RAMANAND v. Jai RAM. 

59 I. C. 632=43 All. 170=A. I. R. 1921 All. 369. 

—Finality of^—Unnecessary finding. 

- Issue wronqhj framed and decided is binding. 

Where the third mortgagee sued second mort¬ 
gagee and claimed priority by subrogation duo to 
discharging first mortgage and second mortgagee 
simply asserted his mortgagee rights and pleaded 
for discharge but an issue as to second mortgage 
being genuine was wrongly framed and decided 
against him wliilc the decree exempted expressly 
only the rights of other defendants. 

Held : the decree destroyed the rights of the 
second mortgagee though plaintiff failed to prove 
priority by subrogation and the decree only pur¬ 
ported to pass the right of the mortgagor 
on date of tliird mortgage but this 
truction of right.? applied only to property with 
respect to which second mortgagee specifically 
sorted his rights and not other property thongh 
covered by the same second mortgage. (Spencer and 
Venlcat Subha Pan. JJ.). P. Bamt GURUK.\T. v. 
Thiel* Pathiya piLTyAi. 72 i-C- 798- 

18 M.L.W. 288 = A.I.R. 1924 Mad. 193. 

—Finality of—Wrong decree. , , / 

■ iJecrcr 'icrnuf/ imt 7iot choXlcuffcd htf the pcrty 

concerned—Cannot be challenged for him hij any ofie 
else. 

Nunhe and Teja were brothers who together form¬ 
ed a joint family. Thev owned an ancestral house. 
On the 4th Febnxary, 1908, Nanhe mortgaged the 
whole house to Tika Ram. Tika Ram sued on his 
mortgage and got a preliminary decree for sale in 
1912 Before Tika Ram could get an order for sale 
under O. 34. R. 5. Teja the other brother brought a 
suit to avoid the mortgage on the ground that 
Kanhc as a member of an undivided joint Hindu 
familv could not make a valid mortgage of the an¬ 
cestral liousc without his consent and m the ab- 
soneo of legal necessity and for a declaration that 
tbe house could not be sold under the mortgage 
d«*creo. The suit was decreed on Januarv 4th, 1913. 
Ther«*upon Tika Ram abandoned his rights under 
the mortgage and .asked the Court then seized of 
the execution proceedings to pass a decree under 
O. 84, R. 6 and that was done. The efioct of that 
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was to give Tika Ram a simple' -moxi'oy'decree^ 
against Nanhe. Nanhe was a party to these* 
proceedings, but he did not contest the application 
nor did he appeal from the ordet passed. In. 
execution of that decree the fight, title and 
interest of Nanhe in the house in suit was put up- 
for sale and was purchased by Tika Ram who then* 
brought a suit for partition for half the house on 
the allegation that Nanhe’s right, title and interest- 
in the whole house amounted to half. 'Tejahaving: 
failed to set aside the sale in the execution 
department filed a counter-suit for declaration 
that the execution sale in favour of Tika was 
invalid and that he (Tika Ram) was not entitled' 
to partition the house. 

Held : that the Court passed an order which it. 
should not have passed having regard to the provi¬ 
sions of the Code. But it was seized of the execu¬ 
tion of the case and it did pass that decree.^ 
Whether right or wrong that decree ,not having: 
been challenged by Nanhe', the party concerned 
and any one who stands in his shoes as Tika Ram. 
does in this case, cannot go behind it. Tika RanL 
although in the inception his title was impeach-, 
able, has now acquired an absolute title which is 
good against all the world and therefore good 
against Toja. (25 Bom. 337 (P.C.), Poll . ; 18 A.L.J. 
G28. Dist.). {Walsh and Ryves.JJ.). Teja v. TIKA 
Ram. 77 I.G. 37 = 46 All. 32 = 21 A.L.J. 754 = 

4 L.R.A. Civ. 522 =A.I.R. 1924 All- 22S. 

—A wrong suit followed by a wrong decree does, 
not bar a correct suit. {Rantesam af\d JacHson^ JJ.). 
AMMAKANNU AYI V. MURUGAYYA Odayae. 

83 I.c. 324=20 M.Ij.W 207=1924 M.W.N. 623 = 
47 Mad. 850=A.I.R. 1924 Mad. 716 = 

47 M.Xi.J. 85. 

—Form of. . ., ... ■ 

■Judgment in siibseqtient suit setting asyie- 


deeree in previous suit so far as interest of plain- 
ti(f in subsequent suit was concerned — Projicr 
form of decree is ‘merely to declare that decree in pre-. 
vious suit is not binding on plaintiff. 

Where in a subsequent suit the judgment pur¬ 
ports to set aside the decree in a previous suit so 
far as the interest of the plaintiff is concerned the, 
proper form of the decree is merely to declare tha'b 
the decree in the previous suit is set aside as not 
binding on the plaintiff. It is not further neces-r 
sary to state that the prior suit would be re-opeiied 
and gone into on the merits ; 2 Cal. 184 (P.C.) f 
35 All. 487 (P. C.) ; 28 All. 5&5 (P.C.) and 86 Mad/ 
295 (P.C.), Pel. on. {Anantakrishna Ayyar, J.)i 
PULEAMMA GAEU V. SATYANAEAYANA. 

A.I.R. 1930 Mad. 740; 

- Suit by tioo sons to recover possession of Joint 

family field sold by father—-Finding that part only 
of consideration for sale binding on sons-^-Decre^ 
should be passed directing delivery of possession of 
whole field by vendee on payment of 2-3rd Considerdt 
Hon found proved for necessity and should contain 
declaration that vendee has acquired l-8»‘d share of 
father and is entitled to obtain possession thereof in 
suit for partition. 

If in a suit brought by two sons to recover poB> 
session of the ancestral joint family .field.sold by 
the father, it is found that a part only of consit 
deration, being an antecedent debt not incurred' 
for any immoral purpose, is for legal necessity and. 
that the other part not being for any legal purpose 
is not binding on sons, the decree should be pass^ 
ed to the effect that on payment by sons to vendee- 
of a sum representing their 2/8rd share and not the- 
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DECBBBnrForm of^n; iT;j03C 

cntii©'- part •• ot: consideration found proved for 
neoeasity within a certain time, the vendee shall 
deliver possession of'the entire field and the 
decree ‘should also contain a declaration that 
vendee has acquired l-Srd share and interest of 
father atid i'stentitled to obtain possession thereof 
in a suit for partition ; A.I.R. 1929 Nag. 60,- Bel. 
<tn\ A.I.R. 1924 Nag. 109, Bef. {Subhedar, A. J. C.). 
SURAJMAIi V. BAPCRAO. 121 I.C- 43= 

A.I.R. 1929 Nag. 311. 

— --Giving of money-decree for immovable pro¬ 

perty is wrong. {Chari, J.). Mating THU v* Maung 
SHWE Hl/A. A.I.R. 1929 Rang. 272. 

— - '^I>ainag€i—There is no preliminary decree in 

suits for damages. 

A preliminary decree which is followed by a final 
decree is unheard of in suits for breach of con- 
traot claiming damages. {Fforde and Agha Saidar, 
JJ.). BBGG Sutherland «fc Co. v. Bahadur 
CHANDJL 110 I.C. 177 = A.I.R. 1928 Lah. 841. 

' ' ■ Decree should be drafted in elastic form so as 

to make substantial justice to all parties to the litiga' 
Hon. 

Agha Haidar, J. —Decrees, as a rule, should not 
be drawn up on the model of a steel-frame and it is 
always desirable that the Court, under its inherent 
powers and in order to give full effect to its deci¬ 
sion, should frame its decree iu such an elastic 
form as would define the respective rights and 
liabilities of the several parties to the suit and thus 
to do substantial justice between all those who are 
concerned with the result of litigation. {Shadilal, 
C. J., Broadway, Teh Chand, Jai Lai and Aga 
Haidar, JJ.). SANT SiNGH v. GULAB SiNGH. 

114 I.C. 417=10 Lah. 7=11 L.L.J. 317 = 
30 P.L.R. 453=A.I.R. 1928 Lah. 572 (F.B.). 

-Where the plaintiff paid Rs. 100 to the defen¬ 
dant on a contract to sell him cotton which the 
defendant was alleged to have broken and thereby 
caused him a loss of Rs. 100 and it was held that 
the plaintiff broke the contract, thereby causing 
the defendant a loss of Ks. 40 and the plaintiff’s 
Bait was dismissed but that dismissal gave the 
defendant not Hs. 40 but Rs. 140 as damages. 

Held : that the decree should have been for the 
payment to the plaintiff of Rs. 60. A. I. R. 1925 
Nag. 109, (Hallifax, A. J.O.). RamprATAP 

Khandewal V. Govind Bari. 107 I.C. 524. 

- Separate cause of action against each defendant 

—Joint decree.canixo^bepassed. 

Per Page, J. —It is not competent for the Court 
to pass a joint decree against two defendants with 
respeot to each of whom there is a different cause' 
of action.' {Cuming and Page, JJ.). PARESH 
CHANDRA Sen V. JOGENDRA NATH ROY. 

97 I.C. 955 = 27 Cr.L.J. 1195=A.I.R. 1927 Cal. 93. 

- Preliminary decree should not hepassed Hi suit 

for damages. 

In suits for damages for failure to take delivery 
of goods ordered, no preliminary decree should be 
passed. {Broadway and Fforde, JJ.). DURGA 
Datt-Jagan Nath Delhi v. r.j. wood and co 
OF DELHI. 93 I.C. 1012= A. I. R. 1926 Lah. 33?! 
—In a suit for accounts a decree can, if necessary, 
be given in favour of the defendant on payment of 
the necessary Court-fees. 7 A. X,. J. 543, Foil. 
{Daniels and Neave, JJ.). Ram Charan v. Bulaqi. 

83 I.C. 880 = 22 A-L.J* 783=fi L.R.A. Civ. 363= 
= - 46 All. 888=A.I.R, 1924 All. 864. 

’■ ' ' B elief by ufay iof possession not olaimed—Decree 
for possession tarvnot be given — Practice-^Appellate 
Court. - ' ” .• ■ i . 


DECREE—Form of. HU 

In a suit, in which no relief for possession has 
ever been asked, a formal decree directing the 
plaintiffs to be restored to possession whether con¬ 
ditional or otherwise, cannot and ought not to be- 
passed. 

Per TFalsh, There is no reason when 

an appellate Conrt is seized of the whole matter 
why it should hold itself prevented from making 
such orders as are necessary to terminate the con¬ 
troversy and to do justice between the parties, and 
why it is not competent to High Court in appeal to 
decree that possession to the sons which they have 
wrongfully been deprived of subject to their doing 
equity by discharging the antecedent debt which 
alone could support the transaction. {Piggottand 
Walsh, JJ.). GOVIND DASS v. RAM CHARAN 
LONIA. 68 I. C. 307 = A. I. R. 1923 All. 235. 

■Belief not asked for — C. P. C., 0.7, B. 7 — 


But facts pleaded in plaint which would cover the 
relief—Court can grant the relief though not prayed 
for — Practice. 

Where the plaintiff landlord in a suit for royalty 
and arrears of rent against tenant claimed a decree 
for ejectment and immediate possession and alsO' 
for money due and set out in the plaint facts which 
showed that he was entitled to another relief also, 
namely, sale of the lease-hold property; 

Held-, that a decree for sale of the lease-hold pro¬ 
perty, though not specifically asked for, was with¬ 
in the scope of the suit as framed. The facts which 
sustain the relief granted are pleaded and not 
traversed and though there was no prayer for gene¬ 
ral relief, the Court can always give general or 
other relief as it may think just. {Dawson-hJiller, 
C.J. and Foster, J.). SATYATAEAN CHOUDHRY v. 
Jyoti Prasad Sinha Deo. 76 I. C. 943= 

1923 P.H.C.C. 163=3 P.L.T. 330 = 

A.I.R. 1923 Pat. 386. 

- Belief cannot he given on basis fiot raised by 

pleadings or issues. 

Where no question of the losses being calculated 
at the rate fixed by the panchayat arose on the 
pleadings. 

Held : a decree for an amount calculated 

at the rate is irregular. {Martineau, J.). FiRll 
Shib Lal V. Firm Hari Ram Chhadamt. 

. 67 I.C. 959 = 5 P.W.R. 1923 = 

A.I.R. 1922 Lah. 408. 

> 

- by minor to cancel bond taken from him- 

— Decree, form of. 

In plaintiff’s suit for cancellation of bond on the 
ground of minority it was decreed. 

“ That the plaintiff’s clairp. be and is hereby de¬ 
creed, but the defendant shall have the right to 
recover Rs. 5,000 from the plaintiff’s property 

Held ; the decree though unusual could not be 
changed. If an-order was made that the plaintiff 
must pay to the defendant Rs. 6.000 otherwise thu 
suit will stand dismissed, the result might be that? 
the plaintiff’s suit would be dismissed, but if the 
defendant attempted to recover his money he 
would be met by a res judicata that the plaintiff is 
a minor and his suit would fail. {Simpson, A.J.C.). 
Muhammad Anwar Khan v. Jhanda Singh. 

69 I.C. 888=9 O.L.J. 404 = 25 0. C. 237 = 

A I R. 1922 Ondh 271. 

- Decree must be confined to subject-matter of 

A decree which goes beyond the snbjcct-mattter oi 
the suit is unjustified by law and must be set aside. 
{Le Bossignoi, J.). BHOWANI MAL v. S.4BDAR 

KHAN. 3 L.L.J. 424= A.I.R. 1921 Lah. 159. 
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®ECREE“Fopm of. 

—-- Conditional decree can he passed. 

Courts of Justice are at full liberty to pass oondi- 
-^tional decrees to suit the exigencies of each parti- 
•eular case. 8 All. 149, Ref. (Waeir Hasan, 
-A-.J.C.). Amir Ali v. Iqbad ali. 

61 l.G. 312=24 0.0. 22= 
8 O.L.J. 287=&.I.R. 1921 Oadh 112. 
• S uit for possession—Mesne profits granted — 
Hecree is not inconsistent toith relief asked for. 

Where the decree is perfectly clear and there 
is no doubt about its meaning, it is unneces¬ 
sary to look at the pleadings in relation to it. 
Robinson v. Duleep Singh, (1879) 11 Ch. D. 798, 
-Hist. 

Belief of mesne profits is not inconsistent with 
•the prayer for possession in plaint, except so far 
-as there is a statement in the plaint that a separate 
action would be brought. {Has and Ross, JJ.). 
-SURAJ PRASAD PANDE v. SOMRA MAHTO. 

68 I.C. 903=2 P.L.T. 648=A.1.R. 1921 Pat. 430. 

■ —Hecree of lower Court afiirmed. 

An appellate decree should embody so much of 
the decree of the lower Court as is intended to 
affirm, and this should avoid the necessity of 
reference to the decree of the Trial Court. 
{Rigg, J.). LALD DWABKADAS v. BURMA RAIIi- 
WAYS CO. 62 1. C. 299=10 L. B. R. 280= 

13 Bur. L. T. 173. 

—Fraud. 

■ Remedy against fraudulent decree lies by 
way of injunction to restrain party from executing 
decree. {Kinklxede, A. J.C.). SULTANALI o. BAUAJI. 

80 1.0. 59 = A.1.R. 1924 Nag. 413. 

—Every Court can treat as nullity a judgment 
which is or can be shown to be obtained by clear 
and manifest fraud. {Twomey, C.J. and Robin- 
eon. J.). MAUNG KYAWKKIN v. AMINUL HAQ. 

62 I. 0. 53=10 li.B.R. 253=13 Bur. L.T. 198. 

—Minor. 

- Decree against^-Quardian not vigilant of 

minor*s interests—Decree is not binding on the 
minor. 

Where the guardian ad litem of the minor 
against whom a decree is passed has been guilty of 
'gross negligence and laches in conducting the suit 
on behalf of the minor the decree so passed can be 
set aside : 1 Lah. 27 and A. 1. R. 1925 Lah. 116, 
Ref. to. {Zafar Ali,J.). FazadDin v. Muhammad 
Shafi. 108 I.C. 63 = A.I.R. 1928 Lah. 674. 

—The question of there being no decree against the 
minors, because of want of their proper representa¬ 
tion in suit, can bo raised at any time, even in 
execution. [Devadoss, J.). SAMI CHETTIAR v. 
Besha Iyer & Co. 113 I.O. 663= 

A.I.R. 1928 Mad. 1057. 

-- Major wrongly treated as minor—No acquie- 

ecence — Decree is not binding on him. 

A major against whom a decree has been obtain¬ 
ed in a suit wherein he was erroneously described 
as a minor represented by a guardian where he has 
not acquiesced in the proceedings, is not bound by 
the decree. {Curgenven, J.), PATI Nagamma v. 
PULAPA VEERA8AMI. 98 I.C. 869= 

A.I.R. 1927 Mad. 217. 

■ Omission to rely on a previous judgment for 
pleading ros judicata, ta fiot gross negligence of the 
guardian vitiating the decree against the minor. 

Whore both the lower Courts found negligence 
merely from the fact that a previous judgment 
between the parties was not relied upon by the 
Court of Wards which represented the minor for 
Ihe purpose of tracing the plea of res judicata. 
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DEGREE—Setting aside—Compvomiee' Deevei»'>3Cl 

Held', that there was no gross negligence such! as 
would be sufficient to vitiate the decision against 
the minor. {Devadoss, JJ.). Si Ananda Rao' 
Yenkatadbi appa Rao. 85 l.G. 812= 

1925 H.W.N. 78=A.I.R. 1925 Had. 288= 

47 H:L. J. 700. 

. -Civ. Pro. Code, O. 82, R. 3 —Decree against 

unrepresented minor-defendant, is nullity though pre¬ 
judice not alleged. 

A minor who was unrepresented in the suit by 
any guardian cannot be held to be bound by the 
decree passed againt him although he neither 
alleges nor proves that the decree passed against 
him is unjust or to his prejudice and though he 
regarded himself as major throughout the whole 
proceeding. 17 C.W.N. 649, Appr. Case-law dis¬ 
cussed. {Mukerji and Dalai, JJ?). MT. OHAMBI w, 
Tara Chand. 82 I.C. 516=46 AH. 744= 

22 A.L.J. 665=5 L.R.A. Civ. 502= 

A.I.R. 1924 All. 892. 
—^Where the guardian of a minor defendant is 
guilty of negligence, the decree passed against the 
minor is not, on that account, a nullity. It is only 
voidable at the instance of the minor, and a sale in 
execution of such a decree is perfectly valid. 
{Martineau, J.) KiRPA SINGH v. MULA SiNGH. 

63 I.C. 970. (Lah.) 

—Setting aside. 

CollaslTC Decree. 

Compromise Decree. 

Effect of. 

Fraud. 

Grounds. 

Minor. 

Mistake. 

Procedure. 

Right to sue. 

—Betting aside—Collusive decree. 

- Collusion outside Court to get decree on false 

evidence~~‘Doubtful if 41 M. 743 applies. 

Quaere .—Whether 41 M. 743 applies to the case, 
namely, of two defendants in a suit by surety con¬ 
spiring outside tbe Court but going into the Court 
and both giving false evidence there with the in¬ 
tention that the defendant party of those two 
should have a decree made against him which it 
was known he could not satisfy, with a view to 
make the surety pay an amount which was not 
really due by anybody. {Schwabe, C.J. and 
Wallace, J.). PARAMESWABA v. V. Mahedevi. 

72 l.G. 982=1922 M.W.N. 841 = 
A.I R. 1923 Mad. 272. 
—Setting aside—Compromise decree. 

•- -Fraud—One defendant not joining in com¬ 

promise—Plaintiff net informing the fact to Court — 
No fraud is committed. 

OmlssioD on tbe part of the plaintiff to inform 
the Court that one of the defendants has not join¬ 
ed in the compromise does not constitute fraud so as 
to justify the setting aside of the decree. {Scott 
Smith and Martineau, JJ.). Panna LAD v. 
Balwant. 87 I. C. 250=7 L. L. J. 205= 

26 P. L. R. 196 = A. I. R. 1925 Lah. 431. 

- Plaintiff knowing all facts and consenting to 

decree—No fraud exists. 

If the plaintiff knew all the facts and in spite 
of that allowed a decree to be passed against him 
by consent, it cannot be said that he had in any 
way been defrauded. {Abdul Raoof, J.). BHAGAT 
Singh V. NIKKA. 88 I. C. 572=7 L. L. J. 68= 

26 P. L. R. 445=A. 1. R. 1925 Lah. 857. 
—Where under a bona fide mistake, the counsel in 
a case entered into a compromise, and before th(t 
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DBCRBE>-8etting Mlde^-^Compromlse decree. 

decree was drawn up they wanted to withdraw 
'their consent, the Court will allow it and rehear 
the matter. II the decree is signed, a fresh action 
is usually necessary to set it aside. {Seaton, 
A. G. J. and Marten, J.). JAMSHEDJI NAOROJI v. 
SOBABJINAOBOJI. 85 I. C. 504== 

25 Bom. L.R. 1137 = A.I.R. 1921 Bom. 414. 

—There are exceptions to the general rule that a 
decree by consent can only be varied by consent of 
parties. {Madgavkar, A. J. C.). Ramji Hansraj v. 
H. J. CHINAI. 82 I. C. 73=19 S. L. R. 281 = 

A. I. R. 1925 Sind 40. 

- Setting aside restores parties to their original 

rights and Court can proceed with original suit. 

The effect of setting aside the compromise was 
to remit both parties to their original rights and 
hence where consent decree is set aside Court can 
proceed with the original suit. {Das and JRoss. JJ.). 
ASHRAFILAL MAHTA V. SURAJMAYA MISHBANI. 
82 I. C. 181=1924 P. H. C. C. 253=6 P. L. T. 150 = 

A. I. R. 1924 Pat. 758. 

—Setting aside—Effect of. 

- Parties are relegated to position before decree. 

The effect of the cancellation of a decree is that 
the parties are relegated to the position they ocou- 
pied before the decree was passed. {Sen,J.). RAM 
SABAP KALWAR V. MAHABIR kalwab. 

A.I.R. 1928 All. 685. 

■ -■ On decree being set aside plaintiff in original 
suit can require that suit to be proceeded with. 

When a decree passed against several defendants 
some of whom are minors is set aside as against the 
minors in a separate suit brought by them, the 
parties are restored to the position which they 
occupied on the date of the decree and that plaintiff 
in the original suit can apply to the Court to pro¬ 
ceed with that suit. /.). ICHHAMOYI 

PAL V. PEABYA MOHAN SHAH. 78 I.C. 427= 

A.I.R. 1925 Cal. 512. 

—Setting aside—Fraud—Barden of Proof. 

- Onus is on party alleging fraud to show that 

there was no fourAation for the suit. 


The test as to whether a suit lies to set aside a 
decree is whether there was fraud practised in rela¬ 
tion to the proceedings in Court by which the 
defendant in the original suit was prevented from 
placing his case before the Court. In order to 
establish that there was fraud in relation to the 
proceedings of the suit, judgment-debtor would 
have to show that there was no foundation for that 
suit at all. There is no onus upon the decree- 
liolders to establish the validity of the decree 
obtained by them. {Das and Bucknill, JJ.). Damo- 
dar Pbabad V. Ram Sabup Kumar. 7i i c 843= 

4 Pat. li.T. 102 = 1923 P.H.C.O. 137 = 
1 P.L.R. 252 = A.I.R. 1923 Pat. 327. 
—In a suit to sot aside a decree on the ground 
of fraud, the plaintiff must prove that the fraud was 
extraneous to the decree. {Jwala Prasad J ) 
Jagarnatb Prasad v. Bahurani. 82 I.C. 594 (p!) 

•- Court being mistaken in its decision—Whether 

good ground. 

If the Court is mistaken in its decision and was 
not misled by the defendant there is no fraud 
practised on the Court so as to enable the plaintiff 
to have the decree set aside. Rule applied to a 
case of service of summons. {Bupchand A J C'S 
Firm op Ghullamally and Sons v. Firm of 
GamMETEB. 24 S.L.R. 232. 


'eurt misled regarding service of summons— 
Bemedy-^ivil P, C., O. 9, B. 13. 


DECRBB—Setting aside—Frand—Nature of 

Proof. 

Any and every act of the defendant which mis¬ 
leads the Court does not afford a cause of action to 
the plaintiff to found a separate suit for having a ■ 
decree declared void. Thus if in the previous 
case the Court was misled into holding that the- 
service of the summons by registered post was* 
good service it would not by itself be sufidoient to 
found a separate action on the ground of fraud. 
The only remedy given to a party under such 
circumstances is to apply to the Court which, 
passed the previous decree to set aside the ex parte. 
decree under O. 9, R. 13, C.P.C. {Rupchand, A.J.C.). 
Firm of M. Ghullamally & Sons v. Firm op 
Gammeter. 24 S.L.R. 232. 

—Setting aside—Fraud—Discretion. 

- Relief as to, is discretionary—Plaintiff must 

prove himself to be free from fault throughout. 

The power of a Court to set aside a judgment on- 
the ground of fraud is discretionary and the party 
who wants a judgment to be vacated must show 
•reasons why he did not assert and enforce his- 
rights at the proper time. He must explain the- 
whole course of his conduct throughout the pre¬ 
vious litigation and must free himself from alb 
imputation; 38 Mad. 203, Rel. on. {Tekchand 
and Agha Haidar, JJ.). DUNICHAND v. MoTA. 
Singh. 103 I.C. 759=A.I.R. 1927 Lah. 602. 

—Setting aside—Fraud—Dat^ of Court. 

- Court must exercise its jurisdiction with care 

—Fraud must be such as prevented the plaintifffron^ 
placing his case before Court. 

A decree, whether it be a consent decree, or an 
ex parte decree, or a decree passed after contest, ia 
liable to be vacated on account of fraud. But tha 
Court must exercise the jurisdiction to vacate tile 
decree with care and reserve. The fraud entitling 
a Court to vacate a decree must be such a one that, 
as a result of the fraud, the defendant in the first' 
suit was prevented from placing his case before the 
Court. (Chari, [J.). Maistry v. ABDUL Aziz 
Rahman. 101 I.C. 434=5 Rang. 46= 

A I R. 1927 Rang. 130. 
Setting aside—Fraud—False Evidence. 

“ -False evidence does not invalidate decree unless 
other party is prejudiced. 

False^ evidence in a suit would not amount to 
[ fraud vitiating a decree unless the effect of that 
false evidence was to prevent the other party from 
putting his case before the Court. 21 C. 612, Foil. 

[Pratt, J.). Gokuldas Pitamber v. Odhatji 
Gigabhai. 77 I.C. 206=25 Bom. L. R. 8^= 

A.I.R. 1924 Bom. 100. 
“A decree obtained by false evidence cannot be 
; set aside by a suit. {Dawson Miller, C.J. and Ross, 

1 «/.). (Rai) BeijEai Krishna V. Chatha Singh. 
76 I.C. 1S6=4 P.L.T. 35 = A.I.R. 1923Pat. 226 . 

1 to set aside, on ground that defendant 

gave perjured evidence does not lie. 

So far as plaintiff relied on perjured evidence the 
suit is not maintainable. The alleged fraud 
having been in effect adjudicated upon, an attempt- 
to re-open the case cannot be allowed. {Pratt, J.). 

. ARLANDU V. C. T. A.A.L. SITHAMBARAM. 

74 I. C. 278=1 Bur. L. J. 129 = 
A. I. R. 1923 Rang. 82. 

—Setting aside—Fraud—Nature of proof. 

;- Actual positive fraud must be proved — Con¬ 

structive fraud is not sufficient. 

In order to obtain a reversal of the judgment, 
given in a former ease it is not sufficient for the • 



^9 


DECENNIAL DIGEST. 1921—1930. 


AO 


DEGREE—Setting aside—^Fraud—Non*Sep?ioe. ^ 

plaintiSs to prove constructive fraud, but' tbcy 
must prove actual positive fraud, a meditated and 
intentional contrivance to keep the parties, and the 
Court in ignorance of the real facts of the case and 
•the obtaining of that decree by that contrivance : 
41 Cul. 990 and 4 O. L. J. 520, Foil. {Martineau, J.). 
Bishen Singh v. wasawa Singh. 92 I. C. 317= 

A. I. R. 1926 Lah. 177. 

—Setting aside—Fraud—Non-service. 

■"^on-service to be fraudulent must be in pursu- 


■^nce of fraudulent intent—Claim unfounded in law 
is fraudulent if made for a fraudulent purpose. 

The mere fact that notice was not served is not 
necessarily a fraud. If. on the other hand, it is 
shown that there was any deliberate suppression of 
notice particularlv in order to give effect to any 
fraudulent scheme then such suppression of notice 
■would be clearly fraud. Further it is not neces¬ 
sarily fraud on the part of any person to put 
forward a claim which is in fact unfounded in law. 
A person may make a claim to which he is not 
entitled and his conduct is not fraudulent merely 
on that ground. It must be found that there were 
circumstances which establish that the claim if 
'there be one, was made with knowledge and for a 
fraudulent purpose. {Woodro^e and Suhrawardy, 
JJ.). JOGESH CHANDRA GHOSB V. 

Kumar tadukdar. 71 ^ 962— 

A. I. R. 1924 Cal. 395. 

■Absence of .service by itself does not indicate 


fraud but absence of ‘foundation for s«if or pre¬ 
sence of fair defence indicate fraud. 

Although the Court will not regard an allegation 
that there was a failure on the part of the plaintiff 
to serve processes on the defendant as an allegation 
of fraud the case will assume a different aspect if 
there are allegations in tlie plaint which suggest 
that there was no foundation at all for the suit or 
that there, was a fair defence to the suit. Such 
allegations, if established will instantly raise the 
presumption that the failure on the part of the 
plaintiff to serve processes on the defendant or to 
take steps to have a guardian appointed for the 
minor, was deliberate and was part of a cavofnily 
planned campaign to snatch a decree in the absence 
of the defendants. 5A. 0.097 ^ 15 Cal. 533 ; 

(Das and Adami, JT.). PANDR Satdro NaRAIN v. 
B\M \YAN TRWART. 71 I. C. 703=2 Pat. 335 — 

4 P. L. T. 147= A. I. R. 1923 Pat. 242. 

—Setting aside—Fraud— Plea of. 

_ Jpraud must he particularised—Civil P- C., 

O. 6 . 7 ?. 4 . ., , _ 

Where a s\iit is instituted to set aside a decree 

on the ground of fraud, it is obligatory an 
impera-tivo on the plaintiff to prove that the decree 
was obtained hv fraud practised upon the • 

r-cncral allogations of fraud arc 

the plaintiff must particularise the 
which fraud is founded: 15 Cal. 

(.^en and. Niamai/idlah. * Rpv 121 = 

Rhoti SINGH. 123 I. c. 759=11 L R A^ Rev. 121- 

1930 A.L.J. 469= A. I- R- 1930 All. 427. 

- Tt must he definitely alleged. 

Bv whatever procedure it is sought to overthrow 
a judgment on the ground of fraud, the fraud must 
iK^a.hnitcly alleged and its 

callV stated. (Lord Buclcmastcr). TOSl BOK\h\ 
P> XRKRTT a. AFRICAN PRODUCTS Ltd. 

110 I.C. 299 = 29 M.L.W. 72 = 
A. I.R. 1928 P.C. 261 


DECftEE^Setting aside—Fjr»ad.-TrProba1;9as3aO 

--Exact fraud must be made out.-l. 

lieilly, J.—lt is a very serious thing fbr a paiity 
to a decree to come to- Court in a latter suit and 
try to free himself from the decree on the ground 
of fraud. If he wishes to do so, he should be re¬ 
quired to specify the exact fraud of which he com¬ 
plains and to make out that fraud. {Kumaraswatny 
Sastri and Reilly, JJ.). KRISHNASWAMY, ; v. 
JIUTHULAKSHMI. 112 I.C. 

1928 M.W.N. 609=A.I.R. 1998 Mad. IQ^T. 

- Plea must he specifically raised-^ivil P. G., 

O. 6, R. 4. 

If it is sought to set aside a decree on the ground 
of fraud the allegation of fraud must he clear, de¬ 
finite and specific. 41 Cal. 990, Ref. {Daniels, J.). 
Radha KRISHUN SHUKUD V. Nokh lad. 

74 I.C. 964=21 A.L.J. 488= 
4 L.R.A. Civ. 481 = A.I.R. 1923 All. 566. 

—Setting aside—Fraud—Powers of Court. 

-Ex parte decree^Suppressioiy of servied of 

stemmons proved—Court can enquire whether the 
claim in the original suit was true or false. 

In a suit to set aside an ex parte decree on the 
ground of fraud, it is open to the Court to consider 
the question as to whether the claim of the plainr 
tiff in the previous suit was a true or a false claim. 
The plaintiffs in the latter suit have in the first 
place to show that there was no service of sum 
mons, then to show that the non-service of the 
summons was due to a fraud practised by the 
plaintiff in the previous suit with the object of 
keeping the defendant in that suit in ignorance of 
the suit and of preventing him from placing his 

case before the Court. . t • 

After non-service of the summons is proved it is 
open to tho Court to go into the <lu?stion as regards 
the merits of tho previous suit with the object of 
finding as to whether, fraud was actually perpe- 
trated, and as to whether if opportumty had been 
given to the defendant have produced 

evidence which might have led the CoMt to come 
to a different decision: 18 C.lt .N. on; 

IGCWN 1002, BxpL; A.I.B. 19-23 Pat. 327 and 
AIR 1924 Pat. 241, Ref. {Kuheant Sahay and 
Allarison JJ.). RA.M CHANDRA PRASAD V. FIRM 
parbhu Lad Ramaratan. 101 I.C. 718— 

^ 6 Pat. 438=8 P.L.T. 193= 

A I R. 1927 Pat. 183: 

_ Suit to set aside decree on the ground of fraud 

_ In the abseiice of finding as to fraud the merits of 

the case cannot be gone info. 

Where the main contention in the suit to set 
aside a decree was that the decree had been ob¬ 
tained by fraud and fraud had not been esta¬ 
blished. 

Held : that in the absence of .Tny such finding as 
to fraud tho Court cannot go into the merits of the 
case. (Pearson and Graham, JJ.). Kaybm BISW.\S 
V. BAHADUR Khan. 89 I.C. 744=42 C.L.J. 22= 

30 C.W.N. 41 = A.I.R. 1925 Cal. 1268. 

—Setting aside—Fraud—Probate. 

- Judgment obtained by fraud can be set aside 

against those who practised fraud except grant of pro¬ 
bate as a will must be good or bad against all worhi. 

A judgment which has been obtained by fraud 
either in the Court, or of one or more of the parties 
can be impeached by means of an notion, and can 
bo set aside against those who procured it by 
fraud. There is, however, at least one exception 
to this rule, for although in most cases a judgment 
obtained by fraud can be set aside only as against 
the person who committed or produced.or procured. 
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DECREE—Settlns .asidt—Eraad—Separate suit.• 

fraud, this limitation does not apply to an 
-aotion to set aside a judgment granting probate or 
a will in as muoh as a will must be either good or 
bad against all the world. (Mookerjeo and Rankin, 
^J.). BIRBSWAB aHOSH V. PANOHOOURIGHOSH. 

74I.C. 975=37 C.L.J. 143 = 

27 C.W.N. 687=A.I.R. 1923 Cal. 838. 

—Setting aside—Fraud—Separate suit. 

- “Decree obtained by practising gross fraud on 

^ourt—Suit to set aside such decree is maintainable. 

Where a suit to sot aside a former decree is not 
founded upon a mere allegation that the decree 
■was wrong or incorrect or obtained by perjured 
evidence but upon allegations which, if true, 
-would amount to a gross fraud practised in relation 
to the proceedings in Court. 

Held: that upon such allegations a decree may 
Always bo challenged. {H'fiikerji and Graham, iTJ.). 
ABDUii Bari v. Aiubjan. 109 I.C. 603= 

A.I.R. 1927 Cal. 940. 

~Smt to set aside consent decree on the ground 
of fraud on party is maintainable. 

Although a Court has inherent power to correct 
■its o^vn proceedings when it is satisfied that in 
-passing a particular order it was misled by one of 
-the parties, a suit is the proper remedy where the 
-case is one of fraud on the party: A.I.R. 1926 Pat. 
483, Diet. (Das and Adami, JJ.). GanQANAND 
tSiNGH V. RAMBSHWAB SINGH BAH.\.DUB. 

102 I.C. 449=6 Pat. 388=8 P.L.T. 730= 

A.I.R. 1927 Pat. 271. 

- Decree obtained by fraud can be set aside by 

separate suit. 

Where a decree has been obtained by a fraud 
practised on another, by which that other has been 
prevented from placing his case before the tribunal 
which was called upon to adjudicate upon it, the 
•decree is not binding on him and may be set aside 
.in a separate suit: 21 Cal. 612, Foil.', 16 C. W. N. 
1002, {Findlay, O.J.C.)^ KE9HO RAO GAN- 

TAT RAO V. PANDUBANG. 95 I.C. 343 (Nag.). 

- Fraud must be extraneous to matters adjudi- 

■ Gated upon. 

A suit will not lie to sot aside a decree obtained 
l)y fraud unless the fraud is extraneous to the suit 
and all matters and questions which have already 
'been adjudicated upon at the trial of the suit. 
iGodfrey,J.). SD. ABDULLAH RAHMAN v. SYED 

Aladi. 86 I.C. 537 = 4 Bur. L.J. 18=3 Rang. 65 = 

A.I.R. 1925 Rang. 200. 

—Setting aside—Fraud—What is. 

- Fraud must be defined on the face of decree — 

IrrcgvXarity or overstatement of claim is not fraud. 

The fraud which should be established, before a 
decree passed by a Court of competent jurisdiction 
could be set aside in a separate action, must be 
fraud which can be explained and defined upon the 
face of a decree and more irregularity, or the insist¬ 
ing upon rights which upon a due investigation of 
■those rights, might be found to be over-stated or 
over-estimated, is not the kind of fraud which will 
authorize the Court to set aside a solemn decision 
which has assumed the form of a decree. Patch v. 
'Ward, (1896) L.R. 8 Ch. 203, Rel. on. {Tekchand and 
Agha Haidar, JJ.). DUNICHAND v, MoTA Singh 

103 I.C. 759= A.I.R. 1927 Lah. 602. 

- Deposit after preliminary decree on hypotheca¬ 
tion bond—Revxsed preliminary decree after re-hear¬ 
ing—Sale in execution of final decree on revised de¬ 
cree—Deposit not considered—No fraud is established 
.fiMiifying suit for setting aside decree. 


DECREE—Setting aiide—Ovouadfl* .8 lO..- 

Where in a suit on a hypothecation-bond, a 
preliminary decree is passed and the judgment- 
debtor deposited the full decree amount but the 
suit is reheard and a revised preliminary decree is 
passed subsequently which is confirmed on appeal 
and a final decree is obtained in execution of 
which the mortgaged properties are sold for an. 
amount less than the decretal amount and decree- 
holder attached the deposited amount for the 
balance. 

Held ; that the conduct of the decree-holder in 
not taking into consideration the deposited amount 
while executing the decree, does not amount to 
legal fraud justifying a suit for setting aside the 
decree. {Spencer, J.). Rama Goundan u. Velap- 
PA Goundan. 97 I.C. 989=24 M.L.W. 520= 

1926 U.W.N. 662= A.I.R. 1926 Mad. 1069. 

" Words in printed forms of execution applica¬ 
tion, used, while applying, in a sense different from 
usxt,al meaning—No fraud is committed. 

Where in an application for execution, the ap¬ 
plicant put the words ‘Amount due’undor the decree 
by striking the words ‘Amount decreed’ ir? the 7th 
column and indicated a sum not actually decreed 
but which was arrived at by calculating according 
to the manner indicated in the decree lor such 
calculations, and also used in the 5th column 
the word ‘adjustment’ not in the strict legal sense 
but loosely, indicating that the adjustments were 
merely calculations made by the applicant himself. 

Held : that no fraud was practised on the Court 
and the orders of the Court passed on such applica¬ 
tion were not liable to be sot aside on the ground of 
fraud. {Robinson, C.J. Young and Brown, J.J.). 

Chokalingam Chetty V. Raman Chetty. 

84 I.C. 824= 

2 Rang. 537=A I R. 1925 Rang. 155 (b) F.B. 
—Whore the pleader allows the essential points in 
a case to be overlooked the decree cannot be vacat¬ 
ed for fraud though the pleader may be liable for 
misconduct. {Newbouid, J.). KIBAN CHANDRA 
V. BONO BEHARIDUTTA. 59 I.C. 752 (Cal.). 

—Setting aside—Grounds. 

- Decree though found to be erroneous in view of 

later decisions cannot be set aside. 

The mere fact that decree was passed in a pre¬ 
vious litigation which in view of more recent 
judicial pronouncement was erroneous is no ground 
for setting aside that decree. {Jai Lai and Agha 
Haidar, JJ.). UMAR DlN v. MIBZAMAN. 

31 P. L. R. 123=A. I. R. 1930 Lah. 654. 

- Fraud—Suppression of important evidence or 

reliance on perjured evidence to obtain a decree can¬ 
not be the basis of suhsec^tient suit brought for decla¬ 
ration that previous judgment is null and void. 

The mere fact that a party has suppressed 
important evidence or has relied upon perjured 
evidence in the case and has therefore obtained a 
decree in his favour cannot be the basis of a sub- 
soqueub suit which can be brought fora declaration 
that the previous judgment was null and void 
aud of no legal effect; 29 !Mad. 179, held overruled 
by 41 Mad. 743. {Shadi Lai, C. J. a7id Aijha Haidar, 
J.). Sher Bahadur v. Md. amin. 116 I. C. 330= 

11 L. L. J. 207 = A. I. R. 1929 Lah. 569. 

- '—Suit does not lie to set aside a decree on the 

ground of iis being wrong—Appeal is the remedy. 

A party to a decree is not entitled to maintain a 
suit to have the decree set aside on the ground 
that it was wrong. His remedy is to have it set 
tight in appeal : 41 Cal. 990 and 43 Cal. 217, Rel. 
on. {Te^hand, J.). AMAR SiNQH v. Chhajju 
MUL. 108 I. C. 55 = A. 1. R. 1928 Lah. 766 (b). 
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DECREE—Setting aside—Grounds. 

—The decree in the Small Cause suit can be set 
aside only on account of fraud or collusion: 
41 Mad. 743, Bel. on. (Bavtesam, BAMAN 

MBNON V. MaDHAVA MBNON. 98 I. C. 176= 

A. I. R. 1927 Had. 96. 

•Perjured evidence given in the case—This alone 


is not sujfficient cause. 

The mere fact that perjured CTidence has been 
given in the case is not sufBcient cause for bring¬ 
ing a suit to have the ex parte decree in that case 
set aside. {Butledge, C. J. and Brown, J.). M. A. 
MAISTRY V. ABDUL AZIZ RAHMAN. 104 I. C. 313= 

5 Rang. 471 = 6 Bar. h. J. 148 = 
A. I. R. 1927 Rang. 281. 

J. decree cannot he set aside merely on the 
ground that it was obtained by perjured evidence. 

Where a decree has been obtained by means of 
evidence challenged by the other side and duly 
vreighed by the Court before acceptance the decree 
cannot be set aside merely on the ground that such 
evidence can be proved to be false. 

The jjirisdiction to impugn a previous decree for 
fraud is to be exercised with care and reserve "and 
the fraud must be established by proof before the 
propriety of the prior decree can be considered by 
the Court. There is an important distinction be¬ 
tween ex parte decrees and contested decrees and a 
very heavy burden will be upon the party endea¬ 
vouring to set aside a contested decree of a Court: 
41 Cal. 990; 38 Mad. 203 ; 41 Mad. 743; 8 S. L. R. 
81 and 10 Ch. D. 327, Foil. {Be Souaa, A. J. C.). 
Mahomed Yusif v. Nubjan. 104 I.C. 805= 

A.I.R. 1927 Sind 257. 

-Fraud cannot be alleged if suit decreed on con- 

^ _ ^ _ ^ A 2^ 


test or if summons was duly served on defendant tn 
the case of ex parte decree. 

It is not open to a party to raise pleas of fraud 
and production of false evidence in a suit to set 
aside a decree passed in a suit decreed on contest 
or if the suit had been decreed ex parte and it was 
established that summonses had been served on the 
defendants ; A.I.R. 1925 Cal. 663, FoU.\ 33 Cal. 936 
and 18 0. W. N. 447, Dist. {Greaves and 

Cuming. JJ.). B^rsoNTHA Chandea «^EAmAD 
CHANDRA. 88 I C. W3-30^C.W.K^56^^ 

- Transaction tainted with fraud is voidable and 

not void— Decree obtained by fraud rnust be set asxde 
onhj on the around of want of jurxsdwt'ion. 

A transaction tainted with fraud ,3 voidable 
and not void. A decree obtained by 
siou or any other unlawful means is ® 

mentin cLrt of justice, and bt 

as a waste paper. The only ob 3 ection that can be 
made to a decree as being void or a nullity must be 
on ground that it was passed without jurisdiction 

or that the Court which passed it had 
or pecuniary jurisdiction o-vjr the subject-maUor 

of the suit. (SuhrawardynndDuv^alJJX F.^Z.DU 

DDDIN .. KHRTRA. 90 I.C. W. N. 59^ 

-JVo absence of j^lrisdiction and fraud—Decree 


cannot he set aside by separate suit. 

T^ere s a distinction between a void and a 

VO dable judgment, an irregular judgment being 

Tvoidable and not a void judgment. Where the 

Court has jurisdiction, but in ^he exercise of the 

jurisdiction the Court has o' with 

material irregularity, but ^ 

fraud, the judgment is voidable and it can be 

vacated in an appropriate proceeding either by the 

Court which rendered it or nnder the Code by the 


DECREE—Setting aside—GroiindB. 

appellate Court either in appeal or revision. Bat 
no separate suit can be brought to set aside the 
decree. 

Where a final decree was attacked as having 
been passed without any application by the plain* 
tifi, but where no fraud existed. 

Held: that a separate suit to sot aside the 
decree did not lie : 2 Pat. 835, Foil. ; 41 Cal. 990; 

Bef. {Baker, J.C.). SITABAM v. LAXMANBAO. 

87 I.C. 820=A.I.R. 1926 Nag. 152. 

- Suit does not lie to set aside a decree as erro¬ 
neous. 

A decree cannot be challenged, on the ground of 
its being erroneous, by a fresh suit. {J^almsley 
andB.B. Ghose, JJ.). JAQANNATH MABWAEI v; 
KALACHAND BANEEJBE. 

86 I.C. 1042=41 C.Ii.J. 290=29 C.W.N. 771 = 

A.I.R. 19S5 Gal. 788. 

. Suit for — Plaintiff's case being false to his 

knowledge is no ground. 

To sustain an action to set aside a decree on the 
ground that it was obtained by fraud, the fraud 
must be extrinsic to the proceedings • before the 
Judge. It must be in the conduct of the suit, by 
keeping the plaintifi out of Court, by practising a 
fraud on him, or by not serving a notice upon him/, 
or by a false declaration, inducing the Court to 
believe that notice has been served and proceed 
with the snit ex parte, or by some other act by 
which the defendant is prevented from placing his 
case before the Court, as fully as he would do, 
but for the act of the plaintiff- The fact that 
plaintiff in the previous suit brought a suit false 
to his knowledge cannot sustain a suit for setting 
aside the decree obtained by him. {Devadoss. J.). 
SUBBANNA V. K. D. BATAMMA. 86 I.C. 498= 

21 M.L.V. 300=A. I R. 1925 Had. 640. 

—Judgment based on evidence recorded in another 
suit at the request of one party but in teeth of the 
opposition of the other party is liable to be set 
aside. {Bamesam and BeUXy, JJ .). PEBIGI VENKO^ 
BACHABLU V. SANJI BADHABAYAMMA. 

85 I.C. 912=35 M.L.T. 101 = 
A.I.R. 1926 Had. 230 (1) = 47 H.L.J. 640. 

__ Suit for—On the ground that it was obtained 

by false evidence does not lie. 

In the absence of evidence in support of collusion 
and fraud, no suit can be brought for the refund 
of money by setting aside or ignoring the decree on 
the ground that the suit in which decree was pass¬ 
ed was false and wafs supported by false evidence. 
{Bafique and Lindsay, J J .). Sheo Peasad v. Sbi 
PAUL. 66 I. C. 81 = 20 A. h. J 254= 

A.I.R. 1922 All. 167. 

-- Perjury and suppression of facts during trial, 

will not vitiate judgments. 

Perjury in the course of seeking to prove facts 
and suppression of evidence in a case during ita 
' conduct are not fraud of a nature that will vitiate 
' a judgment. [Coutts Trotter and Bamesam, JJ.)> 

M. BALAKRISHNA MUDALIAB v. A. SWAMINATHA 
MUDALIAR. 69 I.C. 12=16 H.E.W. 132= 

1922 M.W.N. 463=A.I.R. 1922 Had. 40A. 

- Small Cause decree — False suit — Falsity 

known to plaintiff—Decree obtained by perjured evi¬ 
dence—Decree slvould be set aside. 

A Small Cause Court decree is final in the sense 
that no appeal lies against it; but it cannot on that 
ground be urged that it may not be set aside by 
separate suit on the ground of fraud. 

Where not only the decree was obtained by per¬ 
jured evidence but the suit or claim was a fals© 
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degree—S etting aside—OronndB. 

suit or claim and the falsity of the claim ^as 
known to the party putting forward the claim. 

Seld‘. that the decree should be set aside. 24 
O.W.N. 133, Bef. i^Teunon and Newbould, JJ.). 
Bajani Kanta Das v. purna Chandra Kundu. 

63 I.C. 712=48 Cal. 298 = 
A. I. R. 1921 Cal. 298. 

__ Suit for decree being obtained by perjured evi¬ 
dence is no ground. 

A suit to set aside an ex parte decree, not on the 
ground that the plaintiff was prevented by any 
fraud on the part of the defendant from placing 
his case before the Court, but on the ground that 
the defendant procured the decree by putting for¬ 
ward perjured evidence in his favour, is not 
maintainable. 5 P. D. J. 259, Foil. (Dawson 
Miller, C. J. and Ross, J.). JANGAL Choudhry 
V. liALJIT PASBAN. 60 I. C. 124=6 P. D. J. 1 = 

1921 P. H. C. C. 3= A. I.R. 1921 Pat. 12. 

—Setting aside—Minor. 

Failure to raise a doubtful plea in the suit by 
the guardian ad litem does not amount to gross 
negligence on his part and the minor cannot set 
aside the decree on that ground. (Srinivasa 
Ayy<in,gar and Cornish, JJ.). VRNKATARAMANI 
V. SUBRAMANIA. 108 I. C. 639 = 

A. I. R. 1928 Mad. 945. 
—Where minor is represented by a duly appointed 
guardian, the decree is not ab initio void and Art. 
12, Limitation Act, wiU apply to set it aside. (Find- 

lavt O. J. C.). Sadasheo V. K.\rim. 

92 1. 0. 241 = A. I. R. 1926 Nag. 267. 

■ Fraud—Minor is equally bound by a decree as 

a major—Decree against minor properly represented 
—Fraud or collusion is the only ground for setting 
aside. 

An infant is bound by judgment as much as if 
he was of full age, unless gross laches or fraud 
and collusion appear in the prochein a?ni. In 
India the procedure in cases of gross laches is to 
apply for a review or, if the decree was ex parte 
to get the ex parte decree set aside. If it be sought 
to set aside a deoroe obtained against an infant, 
properly made a party and properly represented in 
the case, and if it be sought to do this by a separate 
suit, then the plaintiff in such a suit can 
succeed only upon proof of fraud or collusion. 
(Ross and Maepherson, JJ.). Rajgopal Acharjya 
V. UPENDRA acharjya. 96 I. C. 417=5 Pat. 768 = 

A. 1. R. 1926 Pat. 528. 

—;- Guardian and Ward—Decree passed against 

minor defendant owing to vakil's inability to explain 
witnesses’s absence and to obtain adjournment, due to 
guardian’s absence, must be set aside. 

The guardian ad litem of a minor was absent at 
the heating ; consequently the vakil for the guar¬ 
dian was unable to explain the circumstances 
under which the witnesses to whom subpoenas 
were taken out were not present in Court. Conse¬ 
quently the adjournment applied for was refused 
and a decree was passed by the Court against the 
minor defendant: 

Held : that there was gross negligence on the 

part of the minor’s guardian and that the decree 

must be annulled. 45 Mad. 425, Ref. to.(Devadoss J ) 

Dada Sahib v. Gajraj Singh. 85 I.C. 258= 

20 M.L.W. 854=A.I.R. 1925 Mad. 204 = 

^ ^ ^ ^ , 47 M.L.J. 928. 

•- Decree must be set astde. 

Where the lower Court found as a fact that the 
plaintifi was a minor at the date of the institution 
of the previous suit: 

D.D. YOL III—5 & 6 


DECREE —Setting aside—Mistake. 

Held : that the High Court had no alternative 
but to give a declaration to the edeot that the 
decree was a nullity so far as the plaintiff was con* 
cerned, whether or not as a fact the plaintiff had 
any interest in the property. (Das,/.). Alil HUS¬ 
SAIN V. FAQUNI RAI. 86 I.C. 856= 

3 Pat. L.R. 16=A.I.R. 1925 Pat. 367. 

- Plaintiff inducing defendant's guardian to 

suppress evidence and getting a decree—Decree cannot 
be set aside. 

Where A filed a suit against B and induced the 
latter’s guardian to suppress material evidence 
and thus got a decree in his favour. 

Held : that this is not such a fraud as would 
entitle B to file a suit to set aside the decree for 
fraud. (Macleod, C. J. and Crump, /.). Shrinivas 
Sarje RAO V. Narayan Rao Navloji Rao. 

76 l.G. 551 = A I R. 1923 Bom. 379. 

- Civil P. C., O. 32, R. 4 (^)—Court Guardian 

got appointed on falseaffdavit—Decree is not binding 
on minor—Decree—Setting aside — Minor. 

The appointment of the Court guardian on a 
false affidavit that there was no proper relation of 
the minor to act as next friend is vitiated by fraud 
and is of no legal efiect. The decree in such a suit 
and the subsequent sale are therefore not binding 
on the minor. (Krishnan and Ramesam, JJ,), 
(PUPOOTH) RIRICHAND alias RAMANUNNI KURUP 

V. Vayisravanth Manakkal Raman. 

74 I.C. 309=17 M.L.W. 558 = 32 M.L T. 107= 
1923 H.W.N. 301 = A.I.R. 1923 Mad. 553 

= 44 M.L.J. 516. 

—Setting aside—Mistake. 

- Mistake of trying Court—Decree cannot be set 

aside. 

A decree once obtained can only be set aside on 
the ground of fraud. It cannot be set aside on the 
ground of mistake where the mistake was not the 
mistake of the plaintiff nor of the defendant but 
the mistake of the Munsif who tried the suit : 
43 Cal. 217, Foil. (Harrison and Jai Lai, JJ.). 
Municipal Committee, Amritsar v. harnam 
Das. 110 l.G. 628=9 Lah. 35=29 P.L R. 316= 

A I R. 1928 Lah. 178. 

- Mistake not in the decree, but in a document 

on which judgment is based—Suit to rectify mistake 
does not lie. 

Where a decree has been procured by some grave 
mistake so as to vitiate the whole character of the 
decree, and to permit its execution would amount 
to an abuse, the Court has power to rectify the 
error or mistake upon which the decree is founded 
in an independent suit; but where a mistake has 
been made, not in the judgment or decree, but in 
a document forming part of the evidence on which 
the judgment is based, a suit to rectify does not 
lie. (Martineau, J.). BiSHEN SiNGH 'v. WASAVA 
Singh. 92 I.C. 317 = A.I R. 1926 Lah. 177. 

- Judgment of a competent Court cannot subse¬ 
quently be assailed for mistake. 

A judgment passed by a competent Court having 
jurisdiction cannot be assailed in a subsequent 
suit on any ground of mistake. (Newbould and 
Ohose, JJ.). Syed Abu Mahomed Barakat ali 
V. Abdul Rahim. 80 I.C. 44= 

A. I. R. 1925 Cal. 187. 

- Consent decree can he set aside on ground of 

mutual mistake—Party cannot retain benefit of com¬ 
promise in part and repudiate the remainder. 

A consent decree cannot have greater validity 
than the compromise itself and can therefore be 
sot aside on the ground of mistake, fraud, etc. But 
a mistake on the part of one party only not caused. 
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DEGREH—Setting asiae—^rooednre.t 

or actively assisted by the otter cannot invalidate 
the decree. A party cannot retain the benefit of a 
compromise in part and repudiate it as to the re¬ 
mainder. {Mukherjee and Chotaner, JJ.). MAJOR 
A.V. REILY V. RAJKUMABI. 74 I.C. 770= 

36 C.Ij.J. 245 = A.I.R. 1922 Cal. 493. 

—Setting aside—Procedure. 

- Civil P. C., S. 11 —Subsisting jtidgment set up 

«s res judicata— It can be impeachfd on ground of 
fraud and collusion in the same suit. 

When a subsisting judgment order or decree is 
set by one party as a bar to the claim of other 
party, it is not necessary for the other party to 
bring a separate suit to have the same set aside, 
but it is open to him in the same suit in which it 
is sought to be used against him to show that i t 
was obtained by fraud or collusion; A.I.R. 1926 Cal. 
167, DisU 27 Cal. IV, 26 Cal 591; 21 -C.W.N. 594; 24 
All. 242; 28 Bom. 639, Bef. {Mukherji, J .). JAMIR- 

ADDIN » KHADEJANESSA BIBE ^ ^ Cal Bsl 

__ Evidence Act, S. 44—Time to set aside a decree 

expiring—Validity of the decree can he challenged in 

defence on the ground of fraud. 

Although a defendant cannot bring a suit on the 
ground of limitation to set aside a decree, he can 
itill in defence contend when the decree has been 
proved by the plaintiff, that it had been obtained 
bv fraud, and it is not necessary for him to bring 
a suit to set it aside : A.I.B. 1921 Bom. 25'^ Appr. 
(Cuming and Mukherji, JJ.). BHOLA NATH BOSB o. 
MT. NAGENDKA BADA. ^ ^ ^ 

__ Appellate decree being executed by lower Court 

—Executing Court from other materials finding that 
certain matters were not put before the appellate 
Court and so modifying the decree as the appellate 
Court would have passed if the matters were put 
before it^Executing Court's act was vMfiout juris- 
diction—Proper course was review—Civil P. c., 

*^'The decree of the High Court ran thus : ‘‘It is 
ordered and decreed that the plaintiff do get fchas 
possession against the tenant defendants, and it is 
further ordered and decreed that the plaintiff do 
realise mesne profits for three years 

ire'iecutfon!'p\oc^ ^"uUoTproceed- 

rr s.7‘z; 

ErSSuZSfZa'irif. a...- 

"VAld ^ "thaY no doubt, if the compomiso had 

been brought to the notice of the High 

di>cree might have been made otherwise. But the 

o wdfnafce Judge had acted absolutely without 

Subordinate Judge n ^ the High 

JudBrnent^dobtor^had any ^ roa^ 

rs‘n"orbro"uBbI to tfe -tioe HlBb 

r’^nrt when the case was heard, tne piopt-r way 
svartVhave the decree amended either by way of 
review or by some other legal proceeding. The 
. A j * giivine done that, could not ask 

‘’.‘‘"S'Jwdinate to amend the decree of the 

(SSrt if the minner which the Subordinate 
Judge thought just and to execute the decree in 
that way. There was not ambiguity in the decree 


DEGREE—Setting aside—Right tosae. 

and the clear duty of the executing Gontt was to. 
execute the decree as it stood. [B.B. Ohose and 
Bose, JJ.). Khatemannessa Bibi v. Upbndba 
Chandra. 119 I.C. 591=A.I.R. 1928 Cal. 804: 

- Civil P. C., O. 47, B. 1—Decree passed against 

A in a suit by B on the admission of claim made by 
A's general agent —Mukhtyarnama conferring no 
such power on agent—Beniedy open to A is by sepa¬ 
rate suit and not review of judgment. b 

In a suit by B against A a decree was passed 
against A on the basis of an admission of the 
claim made by A’s general agent. Thereupon A 
brought a suit to get the decree set aside alleging 
that Mukhtyarnama executed by A did not confer 
any power on his agent to admit any claim or make 
any compromise. 

Held ; that A could not seek the remedy by way 
of review of judgment and the proper remedy for 
him was by instituting a regular suit for the pur¬ 
pose inasmuch as the decree did not contain 
merely a mistake or an error apparent on the face 
of the record but one involving a delicate question 
whether the general agent of A had authority 
the mukhtyarnama executed in his favour to admit 
the claim : Huddersfield Banking Co., Ltd. v. 
Henry Lister & Son, Ltd., (1895) 2 Ch 278 ; 10 
C.W.N. 529 ; 13 C.W.N. 1197 ; 14 C.W.N. 451 and 
34 All. 148, Discussed and Bel. on : 38 All. / , 
4 lMad. 743and28 0.C. 342; Dht. {Gokaran Hath 
Misra and Nanavutty, JJ.). BHAGWAN PUTT 

BAM Ddtt. 113 I.C. 483=S 812- 

4 Luck. 76= A.I.R. 1928 Oadh 418. 

- Fraud—Independent suit is not necessary.^ 

A party to a snit can show that a decree obtained 
by the opposite party against him in another suit 
^9 obtained by fraud, and it Is not necessary for 
him to bring an independent suit for ** aside. 

27 Cal 11 Foil. (H. B. Chatterjee and Panton, JJ.). 
PRYAO KUMARI DBBI O. SIVA PBASAD SlNGH. 
93 I C 389 = 42 C.L.J. 280=A.I.R. 1926 Cal. 1. 

_ Remedies to set aside voidable decree aere review 

of suit—Article 120 applies—Time runs from decree. 

^ A decree which is voidable can only be set aside 
by a tegular suit or by bringing an application for 
review to the Court that passed the decree. The 
period prescribed is given by Article 120 ; where a 
decree is voidable it is voidable from the very date 
on which it is passed and consequently limitation 
for a snit to sot aside such a decree upon the 
ground that it is voidable begins to run from the 
date of the decree itself. (Lindsay and Kanhavya 
Lai, JJ.). must. PhULWANTI KUNWARv. IKB9HAR 
DAS. 83 I.C. 782=46 All. 678 = 22 A.L.J. 521 = 

5 L.R.A. Civ. 785= A.I.R. 1924 All. 625. 
—The proper and convenient course to set aside a 
decree is to go to the Court that granted the decree 
and to get it set aside by that Court. (Das and 
Maepherson, JJ.). THE BANARBS BANK LIMITED v. 
SUBENDRA NARAIN SINQH. 75 I.C. 469 = 

A I R. 1924 Pat. 831. 

- Fictitious decree need not be set aside. 

Execution sale founded on a fiction is really of 
no value and not binding on any one and does not 
require to be sot aside. (Greaves and Cuming, 
JJ.). SASHI KUMAR SARKHBD V. OHANDBA KUMAR 

Samaddal. 68 I.C. 322=35 C.L.J. 348— 

A.I.R. 1923 Cal. 204. 

—Setting aside—Right to sue. 

•- Person not party cannot invite Court to vacate 

consent decree. 

It is not competent to person to invite a Court 
to vacate a consent decree to which he is no » 

all that he can do is to get a deolaration that this 
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DBCREB—Setting aside—Right to Sue. 

'deoxee did nob afleotJliis xightt 22 C.L.J. 383, Foil. 
{CiMnxng a»i<2 Graham, JJ.). BlSWASlBAR BISWAS 
*v. NlIiAMBAR Murabi. 33 C.W.N. 997= 

A.I.R. 1930 Cal. 263. 

- Declaration that properly in possession of party 

io mortgage suit should be saved froyn burden ofmort- 
-gage decree cannot be obtained by the party who re~ 
-tnaitis absent, and decree is not tainted by fraud. 

Where a mortgagee obtains a decree for sale of 
ttho property mortgaged and another person who is 
•in possession of the property having purchased it 
in a money decree is made defendant and chooses 
to remain absent the latter cannot obtain a deola* 
sation that the property in his possession should 
he saved from the burden of the decree, while it 
stands and is not tainted by collusion or fraud. 
(Dalai j.). TERBENI MISSIR y. Babu Manqal 
• CHAND. A I R. 1929 All. 889. 

_Guilty party will not be permitted to defeat 

a judgment by showing that, in obtaining it he had 
practised an imposition on the Conti. {Wazir 
.Sasan and Pullan, A. J. Cs.). BANSI DHAR v. 
AJDDHIA PRASAD. 82 I.C. 333=27 O C. 175 = 

11 O.L.J. 619=A.I.R. 1925 Oudh 120. 

• - -“Decree against firm cannot be set aside on 

• ground of fraud by person, not a member of the firm. 

A person cannot sue to set aside a decree against 
a firm on the ground that he was not a member of 
the firm and that the decree was obtained against 
the firm by fraud and collusion. (Harrison, J.). 
JAWAHAB Singh v. N. D. Sasoon & Co. 

75 I.C. 165=A.I.R. 1923 Lah. 290. 

—Validity of. 

- Decree against dead person is nullity. 

Decree against a person who is actually dead on 
the date when the decree was passed is a nullity 
.and void : 13 All. 53 (P. 0.) and 10 All. 423, Foil. 
(Sulaiman and Niamatullah, JJ.). JADU NANDAN 
RAM V. PARSOCAM ginning CO., LTD. 

1930 A.L.J. 941=A.I.R.1930 All. 636. 

- On death of guardian ad litem or next friend 

pending suit or appeal anotl^r not substitxUed and 
suit decreed—Decree not nullity and executing Court 
cannot interfere in execution. 

The mere fact that the guardian ad litem or 

■ next friend of a minor during the proceeding in a 
suit died and had not been replaced by another 
till the final decision does not make the decree 
null and void, the omission is at the most an ir¬ 
regularity which does not form a ground for the 
executing Court to interfere in execution. (Case- 

• law discusssd). (Madgavkar, J.). SHIDAPRA 
IRAPPA V. Rerappa Somappa. 31 Bom.L.R. 1254= 

54 Bom. 96=A. I. R. 1930 Bom. 141. 

- Decree based on award invalid a'gainst some — 

Decree also not separable—Award and decree are in¬ 
valid in entirehj. 

Where a decree based on an award cannot be 
! passed against any one of the defendants and it is 
not possible to separate it, the award and the 

■ decree must both be held to be invalid in their 
-entirety. (Tek Ckand, J.). AHMED v. Sardar\ 

114 I. C. 712= A. I. R. 1929 Lah. 171. 

- Mortgagee abandoning his claim against one 

mortgagor—His name retained on record and decree 
passed against him also—Decree is not binding on 
that -mortgagor. 

A voluntary and unqualified abandonment by a 
mortgagee of his claim against one of the mort- 
;gagors operates as unqualified dismissal of his 
suit so far as that mortgagor’s interest is concern- 
'ed although his name is retained on the record 

• «nd the decree is passed as against him also. The 


DEGREE—Validity of, 

mortgage should be deemed to have been wiped 
out of existence as against that mortgagor’s 
interest. (Kinkhede, A. J. C.). Uttamchanda 
V. Shaligram. 117 I. C. 285= 

A. I. R. 1929 Nag. 79. 

■ F iling of an appeal from preliminary decree 
after the passing of final decree cannot possibly 
have the effect of nullifying the final decree : 
A. I. R. 1926 All. 291, Not foil. (Sulaiman and 
Banerji, JJ.). CHHANGA v. TlRHI. 107 I. C. 581 = 

26 A. L. J. 87 = A. I. R. 1928 All. 192. 

- Acceptance of resignation of the old trustee by 

the Devasthan Committee—Decree passed before taking 
charge by the 7iew trustees—New trustees not brought 
on record—Decree passed by a competent Court is not 
rendered a nullity—Civil P. C., 0. 22, B. 10. 

The mere fact of the appointment of new trustees 
by the temple committee oven though the new 
trustees did not take over charge of the ofdce of 
trusteeship does not render a nullity the decree 
and judgment passed by the Convt of competent 
jurisdiction against the Devasthan. The mere 
resignation by a trustee being accepted does not 
tend the whole proceeding to the same position as 
in the case of the death of a party : A. I. R. 1921 
Cal. 422; 6 Pat. D. J. 314, Foil. (Sriniyosa Aiyangar 
and Reilly, JJ.). Viswanathaswami Deva- 
STHANAM V. KOODALINGA NADAN. 108 I.C. 401 = 
1927 M. W. N. 743=A. I. R. 1928 Uad. 246. 

- Evidence Act, S. 44— Collusive decree binds 

parties thereto and their representatives—It is not nul¬ 
lity. 

A collusive decree binds the parties thereto and 
is not a nullity. It is also binding on the repre¬ 
sentatives of the parties. 

No doubt a decree can be avoided on the ground 
of fraud or collusion under S. 44 of the Evidence 
Act,but there is a great difference between fraud and 
collusion. A party who has been made the victim 
of a fraud can obviously avoid a decree on the 
ground that he has discovered the fraud subsequent 
to the decree which could not have been made a 
point of defence in the former litigation. On the 
other hand, the fact of collusion is a matter which 
must h4.ve been well-known to both the parties and 
is a point which could and might hare been raised 
before the decree was passed on the last occasion. 
A third party can undoubtedly avoid a decree on 
the ground that it has been obtained collusively, 
bub a party to a collusive decree cannot avoid it on 
that ground : 11 Bom. 708 ; 20 Mad. 333 ; 31 Mad. 
485 and 18 Mad. 378, on. (Sulaiman, J.). 

SaHEB RAI V. BEHARI RAI. 101 I. C. 765 = 

A. I. R. 1927 All. 494. 

- Preliminary decree passed ex parte— Notice 

to other party is necessary before it is made final. 

Where a preliminary decree is passed ex parte, 
notice ought to be issued to the other side before 
the final decree is passed. (Walsh, A.C.J.and 
Bannerji, J.). RamCHANDRA BANSAL v. L.\CHMAN. 

100 I.C. 18= 49 All. 396 = 25 A.L.J 296 = 

A.I.R. 1927 All. 329. 

—A decree against a dead person is a nullity, (Daliiy 
Singh, J.). Lachhaman SINGH v. MT. CHATTAR 
Kaub. 103 I.C. 767= A.I.R. 1927 Lah. 663. 

—An error in law does not invalidate the judg¬ 
ment until it is set aside by superior Court. (Ro.s.« 
and Wort. JJ.). ACHUDANAND SINGH v. GAYAN- 
CHAND Mahton. 102 I.C. 768=8 P.L.T. 673= 

A.I.R. 1927 Pat. 313. 

- High Court ordering stay of suit—Stay ordsT 

not communicated to trial Court—Decree is valid. 
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DECREE—Yalldity of. 

Where the High Court passed an order staying 
the suit in the lower Court, but before the order 
could be communicated to it, it passed a decree 
in that suit. 

Held : that the decree must be treated as 
validly passed: 41 Mad. 151, jPoK. j 33 Cal. 

927 Noi foil. {Kinkhede, A.J.C.). TJDAEAM 
MANGIBAM V. LAXMAN MARWARI. 104 I.C. 470= 

10 N.L.J. 49 = A.I.R. 1927 Nag. 241. 

-- ^^ecc^-OTy parties not on record—Decree passed 
in ignorance of the fact is void against them and 
wholly void if interests are inseparable~(Obtter). 

No decree is binding on a party if he was a 
necessary party to the suit and he was not on re¬ 
cord • and if his interest is inseparable from those 
of other judgment-debtors \xnder the decree, the 
decree as a whole would be void : A. I. R. 1925 All. 
141 * 17 All 478; 32 All. 301 and 38 Mad. 682, 
Rel 'on. {Wallace, J.). VESU v. T. V. KANNAMMA. 

^ 97 I. C. 551 = 1926 M.W.N. 763= 

A. I. R. 1926 Mad. 991 = 51 M.L.J. 282. 

_ Qxiit on a pro-note 5?/ deceased against a wrong 

person not in possession of deceased's estate—Decree 
against such person is not binding on real heir. 

Where in a suit on a pro-note by the deceased 
the decree is against the person in possession of 
the deceased’s estate it is binding on the real heir 
but where there is no such possession, however 
bona fide the suit, the decree is not binding on the 
real heir. However honest or bona fide a person s 
belief may be in bringing such a suit, the danger 
of allowing it to bind the real heir lies m this 
consideration, namely, that however false or un- 
iust the suit may be, whore the defendant is nei¬ 
ther in possession nor an heir, there is really 
nobody interested in defending the suit: 36 M.L.J. 
106’ 26 Mad. 230 and 11 Mad. Foil. {Case- 

law'considered). {Bamesam, J.). 

■Rars GewD 93 I.C. 625 = 1926 M.W.N. 174— 
KAEHOOWi^ I. R. 1926 Mad. 487 = 50 M.L.J. 442. 

__Decree against a dead person is a nullity. 

4 P L J 240 (P. B.), Foil. (Das and Adami, JJ.J. 
KESHO PRASAD SiNGH V. gHAM^NANDUN RAI. 

94 I.C. 28=3 Pat. 233=7 P.L.T. 628= 
1926 P.H.C C. 81 = A.I.R. 1926 Pat. 504. 

_ Decree is valid until set aside. 

Every order or judgment however erroneous car¬ 
ries with it an initial presumption of validity 
until and unless it is set aside or 

no efiect. {Pearson and Grahan^ JJ.). bHBINATH 

CHATTERJEE V. KEDAR NATH BAI. 

82 I.C. 253 = A.I.R. 1925 Cal. 276. 

_ Civil P. C., O. 41. B. 1—Decree not prepared 

by trial Court—Appeal heard and decided—Decision 

Plaintifi's suit was dismissed by the trial Court 

but no decree was prepared, inaintifi appealed to 

the District Judge who accepted the appeal and 

Granted the plaintiff a decree. * • * 

^ Beld ■ that the proper course for the District 

Judae to have adopted was to grant an adjourn¬ 
ment to enable the plaintiQ to get a decree pre- 

““a w 

MUHAMMAB «.^«HAMMAD^KHAN. 

_ Defendants in ejectment suit recorded as occu¬ 
pancy tena.7it in record-of-rights—Decree is not with- 

*’^Tie’^faS*^thTt’defendants in ejectment suits are 

entered in the record-of-rights as occopanoy ten- 

ants is not a eufi&cient reason for holding that the 


DEED—Consideration. 

decrees in these suits were without jimsdiotion or 
were wrong in law. (Boss, J.). TUFANI LAD o, Mt. 
Bibi UMATUL BASOOD. a P.L.T. 835— 

1924 P.H.G.C. 244=A.I.R. 1924 Pat.763. 

- Instalment decree providing for attachment 

even without default is ultra vires. 

Where an instalment decree provided that if two/ 
instalments were in arrears the decree could be 
executed for the whole amoimt and further that 
“the immovable property of the defendant may. 
be got attached and kept”. 

Beld: that if this means that the defendant’^ 
property should be attached before default had. 
been made in the payment of the instalments it ia- 
ultra vires of the Court, to make such a decree.. 
{Macleod, C.J. and Coyajee, J.). GANPATI BhATTA 
UMAMAHESHWARBHATTA V. Devappa shankara 
NarayAN HARIK. 76 I.C. 895=46 Bom. 942= 

24 Bom. L.R. 442=A.1.R. 1923 Bom. 30. 

DEDICATION. 

See (1) Hindu LAW—Bbdiqious endowment^. 

(2) MAHOMEDAN law—^WAQP. 

DEED. 

Consideration. 

Construction. 

Execution. 

Material Alteration. 

Recitals. 

Rights of Parties to. 

Setting aside—Sec SP. Bed. Act, S. 41. 

Validity. 

—Consideration. ^ 

- Land Jet out 60 years before instiUition of suit' 

and built upon —20 years after terms of tenancy; 
altered—There is no presumption that there was no¬ 
consideration for altered agreement. 

Where land has been let out about 60 years back' 
and built upon by the tenant, if subsequently new 
terms were obtained for the tenancy the fact that, 
these terms were obtained about 40 years before 
institution of the suit does not raise any presump¬ 
tion that there was no consideration for altered 
agreement. {lHuTcherji and Bennet, JJ.). OHUTTAN". 
TEDI V. EAZIA KHATUN. 

A. I. R. 1930 All. 610. 

- price less than 20 times income is inadequate. 

in Bengal. 

In Bengal any price less than 20 times .of tho^ 
income would be inadequate. {Chahravarthi, J.)~ 
Baikuntha Nath v. adhab Chandra. 

92 I.C. 727=A.I.R. 1926 Oal. 653. 
— -Consideration admitted by defendant — Be- 
payments should be proved by defendant. 

The consideration of the bond being admitted 
and certain repayments alleged, the burden of 
proof is on the defendant to prove other repay¬ 
ments. {Baker, J.C.). MANIK BAO v. NURHUSSAN. 

88 I.C. 254=A.I.R. 1925 Nag. 376.. 

- Escecution admitted by executant—Passing of 

consideration as against strangers must be proved by. 
executee. 

In an action to enforce a mortgage security 
where there is no contest by the mortgagor, and 
execution is admitted by or proved against him, 
the onus lies upon defendant to prove that the 
recital as to payment of consideration for the deed. 
which he executed is untrue. Where however a» 
stranger to the transaction is a party and the. 
claim is contested by him and he denies execution*' 
and also asserts that there was no consideration*' 
for the mortgag^ the onus is upon the mortgagaa 
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ito prove liis ease. 17 C.Xi.J. 173, Ref. ; 13 C.P.rj-R* 
X>is3ented from. {Kinkhede, A.J.O.). BALIRAM 


o. KAMALIA. ^ ^ 330=a.I.R. 1924 Nag. 367. 

-Sah to discharge previous encumbrance on 
woperty sold—Transfer is supported by consideration 

A sal^e purported to be for a sum of Rs. 1,200. 
Xt -was recited in the sale-deed that a sum of 
Bs. 550 -was being left with the purchaser to 
redeem a prior mortgage and the balance of 
Es 650 was to be paid before the registering officer. 
It was found that the money was handed over to 
the vendor before the registering officer but that 
after it had been so made over it was returned 
again to the purchaser. It was argued that there 
was no sale at all inasmuch as the vendor got 
nothing. It was however found that the market 
value of the property sold was not more than 


Es. 500 : , , 

cf-:Seld'. that if by this transfer the vendor 

was getting rid of the liability to pay a sum of 
Es. 550 it cannot be said that there was no consi¬ 
deration for the transfer. {Lindsay and Sulai- 
fnan, JJ.). AliAMA CHAND V. CHHAJJTT. 

74 I.C. 339=43 All. 359= A.I.R. 1923 All. 530. 

- Partial failure—Deed operates to the extent of 

actually advanced. 

The validity of a bond is not affected by the fact 
that the consideration recited was not paid in 
full ; the bond is operative to the extent of the 
-eum actually advanced. (Mookerjee and Buck’ 
land, JJ.). Krishna Kisor v. nagendrabala. 

66X0.694 = 34 C.L.J. 33=25 C.W.N. 942= 

A.I.R. 1921 Gal. 435. 


«>€on8traotion. 

Absolute or Limited Estate. 
Absolute or Limited Interest. 
Adoption Deed. 

Ambiguity. 

Ancient Documents. 

Bond. 

Conflicting Recitals. 

Ejusdem Generis. 

•English Rules. 

Evidence of Conduct. 

Family Arrangement or Settlement. 
.Grant. 

Hire Purchase. 

Instalment Bond. 

Intention of Parties. 

Law applicable. 

Leaso or LioeoBO* 

Marriago Sdttloracnt. 

Mortgage or charge. 

Mortgage or Lease. 

'Mortgage or Simple Bond. 

Partition Deed. 

■ Personal Liability. 

'Powers of Court. 

Principles of. 

Recitals. 

Release. 

Religious Endowment. 

Sale or Contract of Sale. 

Sale or Gift. 

.Sale or Lease. 

Sale or Mortgage. 

Surety Bond. 

Surrounding circamstances. 

Two Documents. 

mrill and Authority to adopt. 


DEED— Construction—Absolute or Limited Inte¬ 
rest. 

Will or Gift. 

Will or Settlement. 

Will or Transfer. 

Words. 

Miscellaneous. « 

—Construction—Absolute or Limited Estate. 

—A Hindu, by a settlement deed, gave his wife 
a right to enjoy a house along with him during 
his lifetime and after his death to enjoy the house 
till the end of her life-time and provided tl^t 
thereafter the house should be taken by his heirs 
absolutely. 

Seld t-bftt he intended to confer a life-estate on 
his wife in his house and that the gift of the 
remainder in favour of his own heirs was legal 
and valid. Sundaram Chetty, J.). VARALAK9HMI 
AMMAL V. VBNKAMMAI/. 122 I.C. 348. 

- Gift to female—Clear words conferring abso¬ 
lute estate and transferring possession '— Provision 
inserted that the female was to enjoy with her male 
issues — Gift co«/crs absolute estate. 

Where a deed of gift in favour of a lady begins 
and ends by saying that it is “ executed in favour 
of M,” and there are no words as such limiting 
her estate, and it contains recitals to the effect 
that possession had been transferred to her and 
that she was to pay the hist. 

Held : that these unmistakably point to the 
grant of an absolute estate in favour of M. 

Held, further, that a provision about enjoyment 
along with male issue in the deed of gift may 
be rejected at most as an idle attempt to derogate 
from the grant and does not affect the absolute 
estate created by the deed. {Madhavan Nair, 
J.). NAGARAJA ATTAR V. NATESA AITAR, 

83 I.C. 993= A I R. 1925 Mad. 1013. 
—A Muhammadan by a deed of settlement gave 
certain properties to his sons “ to be enjoyed with 
all rights absolute.” Later on the document 
stated that the sons ” shall not subject the x>7oper' 

ties to mortgages.or other alienations and that 

both of them shall live with the income derived 
from the same every year and thus maintain them¬ 
selves. After them their descendants shall enjoy 
the same with the right of alienations as they 
pleased.” 

Held : that the sons took an absolute estate and 
, that the direction against alienation was only in 
the nature of a pious wish that the sons should 
baud down the properties to their children unim¬ 
paired. {Spe)icer and Devadoss, JJ.). ABDUL EahI- 
MAN V. UTHUMANSA ROWTHER. 85 I.C. 943= 

A.I.R. 1925 Mad. 997. 
-Naslan bad naslan prima facie import inten¬ 
tion to convey an absolute estate. 

The words naslan bad naslan have acquired a 
technical import in legal vocabulary. If there 
were nothing else to control that import the use 
of those words would generally bo understood to 
have been made with an intention to convey an 
absolute estate. 14 Cal. 296 (P. C.), Ref. [Wazir 
Hasan, A.J.C.). LACHHMAN DAS v. BhAGWANT 
Ram. 6a I. C. 707=8 0-L.J. 481= 

A.I.R. 1921 Oudh 240. 

—Construction—Absolute or Limited Interest. 

— Original bequest for life subsequently increased 
by deed of gift—In absence of evidence proving depar¬ 
ture from previous intention and conferring absolute 
estate, estate does not become heritable. 

Where the original intention of the donor is to 
bequeath by will a life-estate in certain property 
and he subsequently increases the grant by means 
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deed—G onstrnction'—Absolatef or* Limited Iiite^ 
pest. 

of a deed of gift, in default of de^ite evidence to 
the efiect, that at the time of the deed of gift the 
donor had departed from his previous intention 
and decided not only to make an immediate gift of 
property considerably larger than that bequeathed 
under the ■will, but at the same time to confer an 
absolute title in place of a life-interest, grant mil 
not se create heritable estate: 23 All. 194 
(P.C.), Bel. on ; 3 O. L. J. 354 and 11 Cal. 121, Bef. ; 

8 All. 39 ; A. I. E. 1926 Oudh 661, Expl. {Baza, 
and Pullan, JJ.). HAFIZ Ali v. EaNI TNDAB 
KUAR. 7 O.W.N. 511 = A.I.R. 1930 Oudh 213. 

- PcTSon gtantinQ paint talnlcdari patta to his 

daughter — She, her sons, sons’ sons, and her daugh’ 
iers to continue to possess as malih—But her other heirs 
not to have any right—Absolute estate was granted 
to daughter—Direction regarding succession was not 
limited to what happened at her ^ath but was for 
indefinite period of time, and it being against law of 
succession was void^~Daughter was entitled to deal 
with it as she lilted. 

A person executed a patni talukdari patta of his 
taluk in favour of his daughter. She and her sons 
born of her womb and sons born of their loins in 
succession and the daughters of her womb were to 
continue to possess the same and were to be malih 
in possession by right of miras talukdari. But 
except for these her other heirs such as her daugh¬ 
ters’ descendants or her husband were to have no 
right to it. 

Held : that the donor in this case desired to 
grant an estate of inheritance but directed that the 
succession should take place in a specified manner. 
It was not limited to what should happen at her 
death but gave directions for an indefinite period 
of time or, in other words, he intended to alter 
the rule of succession. The provisions restrict¬ 
ing succession, therefore, were void, and 
the daughter was entitled to deal with the property 
as she liked. 9 JI. I. A. 123, Not foil. ; I. A. Sup. 
Vol. 47 at 65 ; 6 M. I. A. 526 and 38 Cal. 603 (P.C.), 
Bel on. {B. B. Ghose and Bose, JJ.). SARAJU- 
BALA DEBI V. JYOTIRMOYEEDEBI. 1121. C. 113 = 

A. I. R. 1929 Cal. 166. 

__ Words naslan bad naslan and batan bad 

batan denote absolute estate in gifted property. 

Where the donor states that the donee is to 
possess rights in the gifted property naslan bad 
naslan and batan bad batan (generation after 
generation) and that ho and his heirs fl^ud succes- 
sors 8hall have no right left in the gifted property, 
then or in future, the donee gets an absolute 
estate. The words naslan bad naslan and batan 
bad bata 7 i have always been held as words deuot- 
ing an absolute estate unless the document is full 
of contradictions which take away the litwal 
meaning of these expressions : 14 Cal. 296 (P.O.); 

AIR 1922 Oudh 42 and A. I. R. 1926 Oudh 561, 
Ref ' (Wazir Hasan, J.). BINDHA DIN TEWARI v. 
Ram HARAKH DUBEY. 1^211.0. 95- 

6 0. W. N. 722= A. I. R. 1929 Oudh 413. 

_ Gift of full proprietary rights by husband to 

his wife-- Wife to hold property ge^ieraUon 
after generation —No connexion of aiiy one with the 

property—Deed transfers full ztropnetary rights. 

Whe^onadeod of gift, the husband transfers 
the property to his wife as a special gift describing 
it as the property in his exclusive proprietary 
right, and says that he transfers all the rights held 
>>y him to her, that she is to hold it generation after 
genoration, that neither hiniBeH nor his own heir is 
ever to make a claim against her, and that no one 


DEED—Construction—Absolnt'e Xt^ibd' 

rest. 

except her is to have any connexion with the pro-^ 
peity, the only construction to be placed upon ' tho* 
deed is that it transferred full proprietary rights. 
{Stuart, C. J. and Baza, J.). Jagmohan SINGH v.. 
SRI Nath. 107 I. C. 866=3 Lack. 302=' 

5 0. W.< N. 1=A. I. R. 1928 0ndh203. 

- A Hindu’s will devising his entire property te- 

his wife with powers of alienation in case of neces¬ 
sity was held not to curtail her powers to legal nece^r 
sity, the reference to necessity being held as only ihe^ 
ordinary aversion of an owner to alienate save when 
necessary. 

Where the will devising the whole of the pro¬ 
perty to the testator’s wife stated, “ I fully_em¬ 
power B (wife) to deal with my property if it. 
becomes necessary to do so in any manner she 
may deem proper, by way of effecting a mortgage, 
sale, charity, etc.” 

Held'. (Per Fawcett, J.)i —The words ” if it be¬ 
comes necessary to do so” cannot properly be- 
read as restricting the widow’s power of alienation, 
to legal necessity under Hindu Law. They are 
intended to bar alienations for whichi there are no • 
reasonable grounds and are based on tbe ordinary 
aversion of an owner to alienate unless it is neces- 
saiy'to do so. {Coyajee andFawcett, JJ.). BAI; 
SUBAJ V. JAJIBHAI BHAVSANG. 86 I. C. 196= 

A. I. R. 1925 Bom. 38 (c), 

- Gift with conditions takes away the absolute • 

character of the disposition. 

Where in the primary clause of a gift deed the 
words following the gift were ” and all rights- 
appertaining thereto with the following condi¬ 
tions.” 

Held: that the expression fundamentally affects 
ed the construction of the deed as a whole, that, 
the deed did not confer the maliki rights without 
conditions, nor did it confer on the donee those 
rights of property and alienation which a bare 
disposition in favour of a person denominated as. 
malik would have involved. {Lord Shaw). ASHRAFI 
Singh v Bidya Prasad nabayan Singh. 

80 I. C. 826=26 Bom. L. R. 776= 
20 M. L. W. 425 = 3 L. R. P. C. 136= 
1924 M. W. N. 819=35 M. L. T. 13B=: 
6 P. L. T. 77= A. I. R. 1924 P. C. 191 = 

47M. L. J. 585 (P.C.).- 

- An estate equivalent to one in fee simple, 

approaches absolute ownership. 

Strict proof is necessary of any right in deroga¬ 
tion of Sovereign’s right to assess land at discre¬ 
tion. 

An estate equivalent to an estate in fee simple 
is one approaching as near as possible to an estate- 
of absolute ownership. 

To describe an estate as ‘‘ nearly equal to a free¬ 
hold ” when it is really a leasehold amounts to 
more puffing. But oue equivalent to that estate is 
on a different footing. (4 Bom. H.C.R. 1, Foil.). 

Strict proof must be given of any right set up in 
derogation of the inherent right of the Sovereign! 
to assess the land at his discretion ; and the fact, 
that a very small rent has been paid for many 
years, does not show that the Government has for¬ 
feited its right to enhance the assessment in res¬ 
pect of such land. {Fawcett, J.). RAHIMTULDA 
V. Hasan ali. 85 I. C. 1038=25 Bom. L. K. 1192= 

A. I. R. 1924 Boro. 212. 
— "Malik” implies absolute estate—Deed in 
favour of females—No special rule. 

Deeds in favour of females must be interpretod::> 
in the same way as any o^er deed. The wordsv 


tr 


OTVIIj. CRIMINAIi ANI> RBVENIT^E 


7S 


DBBD—€on8t»aetion—Absolute or liimited Inte¬ 
rest. 

“Malik ’* and “ Malkiyat” in a formal doonment 
imply an absolute estate unless there is something 
in the context to qualify it. Where the husband 
in a deed purporting to be a sale-deed in favour of 
his wife in consideration of her dower clearly stat¬ 
ed that he had given proprietary possession to her 
and also that she had the full power of a proprie¬ 
tor to alienate the house sold ; 

Held that the husband’s intention was to confer 
an absolute estate upon the wife. {Scott-Smith, J.). 
MT. MAHOMMADI v. KARAM BAKHSH 

72 I.C. 977=^ A. I. R- 1924 Lab. 347. 

' ■ ■ MainteHance deed—Sindu Law- 

Words “with absolute rights etc” in main¬ 
tenance deed are not to be construed in a different 
manner from similar words in other documents* 
(Venkatasuhba H(io, /.). NABAYANASWAMT DBVA- 
BAYAR V. THANOAVEIjU PADAYACHI. 82 I.C. 67 — 

1924 M.W.N. 971==A.I.R 1924 Mad. 800. 

•Deed siynvly transferring right of manage- 


ment but not in any way transferring ownersh'i^ 
does not ^prevent transfer of ownership. 

Where a deed simply transfers the right of 
management but does not in any way transfer the 
ownership of property and other circumstances 
indicate an intention not to transfer alienation of 
the property by the executant of the deed sub¬ 
sequent to its execution is valid. (Kinkhede, 
A.J.C.). MOTIIiAL RAMLAIi V. RENI. 

78 I C. 711 = A.I.R. 1924 Nag. 348. 

- Total relinquishment of rights was inferred 

from the use of words like 'for ever '—Grant held as 
heritable though no express words used. 

A service grant to one B, by proprietor of Bet- 
tiah Raj contained the following passage;—“Hence 
because of that good work it is ordered that what¬ 
ever trees have been planted by his ancestor and 
also if he plants any ; the share of the Raj in them 
is given up. Hence parwana is written to all 
forbidding you in any way to interfere with the 
trees standing on the nakdi holdings of the said B 
for ever.” 

Held : that, considering the context and the 
other provisions in the document and the evidence 
relating to subsequent conduct of the parties, the 
intention was that the landlord should relinquish 
his right to the trees both present and future. 
Even if a document should contain word such as 
“always,” or “for ever” or similar words, if the 
grant is clearly the grant of a life-interest only the 
mere use of such words will not have the effect of 
extending the grant beyond the lifetime of the gran¬ 
tee. But it is equally true if there are no words of 
limitation in a grant then, even if there are no 
specific words of inheritance, it may still bo a 
grant in perpetuity. 23 A. 324; (P.C.) ; 23 C. 838 
(P.C.); 14 M.I.A. 247. Ref. (Dawson-Miller C.J. and 
Mullick, J.). MAHARAJ RAI V. Maharani Janki 
KUER. 75 I.G. 1031 = A.I.R. 1924 Pat. 655. 

To X and his male heirs ”—X gets an abso- 

I - 


lute estate. 

Where a deed of settlement executed by aParsee 
Lady gave certain properties to “X and his male 
heirs absolutely in equal shares.” 

Held : Per Shah^ Ag. C.J’.-—That the use of the 
words “ absolutely in equal shares” negative the 
idea of any limitation upon the estate given and 
that the use of the words “ male heirs ” does not 
import any limitation either under the English or 
the Indian law. 

Held : Per Marten, J. —The words “his heirs” or 
“his male heirs” are regarded in English law as 


DEED—Construction—Absolnto or Limltedlnte- 
rest. 

words of limitation and not of purchase They are 
not taken as conferring any estate on the heir but 
simply as showing or marking out the estate the 
ancestor takes. Further a gift to a man and his 
male heirs and not to the ‘ ‘male heirs of his body 
is an attempt to create an estate unknown to the 
law and consequently the English law rejects the 
word ‘male’ and construes the gift as one to a man 
and his heirs simplicifer (i.e.) as a gift m 
fee simple. Even if the estate created is in 
tail or in tail male under the English law, 
such an estate is unknown to the Indian law and 
cannot be imported into India where the land 
settled is situate and which must therefore 
dsvolvB according to tlic lex Zoci. C* J * 

and Marten, J.). DADABHAI FBAMJI Oama v. 
CowASJi Dorabji Panday. 77 I.C. 83— 

24 Bom. L.R. illl=47 Bom. 343 = 

A I R. 1923 Bom. 177. 

Words and Phrases —Fbtt and your heirs 
Absolute estate to grantee—His heirs hold it as an¬ 
cestral property. 

A Sanad provided “the above estate has-been 
conferred upon you and your heirs for ever.” 

Held : this does not mean that every subsequent 
heir of the grantee held the property indepen¬ 
dently of his personal law with full powers of 
transfer. You and your heirs is the usual expres¬ 
sion for conferring an absolute estate on the gran¬ 
tee. 4 C. 23, P. C. ; 24 C. 834. P.C. ; 83 C. 947, Ref. 
(Simpson and Dalai, A.J.Cs.). RAM Ratan v. 
Ganga Baksh. 71 I.C 581 = 26 O.C. 245 = 

10 O.L.J. 193=A I R. 1923 Oudh 265. 

- Grant as ‘ Malik ' to wife but saying that she 

should utilise income and that property is to go to 
son if horn—Grant is only that of life-estate. 

A deed declared that neither the declarant nor 
his heirs or representatives will have any right or 
title of claim against the said Musammat or her 
heirs and legal representatives in respect of the 
properties. But the succeediug clause made spe¬ 
cific reference to the income as that which the 
lady was to utilize and there was the further 
clause that if a child should be born the property 
should belong to that child. 

Held : these two clauses seem inconsistent with 
the construction of the deed as conferring an 
absolute estate and to indicate what the real in¬ 
tention of the grantor was and construing the 
deed as a whole it conferred a life-interest only. 
(Coutis and Ross, JJ.)■ SababjIT PANDE v. R.\.7 
Kumar PANDE. 69 I.C. 957= 1922 P.H.C.C. 74 = 

A.I.R. 1923 Pat. 87. 

—A deed for maintenance presumably creates only 
life-intcreslj. (Daniels and Dalai, A.J.Cs.). Hafiz- 
UN-NISA V. JAWAHIR SlNGH. 66 I.C. 24 = 

24 O.C. 374=A.I.R. 1921 Oudh 209. 
- Gift in favour of wife as ' malik ’ hut restric¬ 
tive clauses used—Gift was held to be only of a Hindu 

woman's estate. , 

In a deed of gift by a husband to his wife, the 
properties were granted to the wife as Malik . 
Any alienation made during the lifetime of the 
donor was to be by his permission. After his 
death, she could transfer to certain specified per¬ 
sons and to a limited extent. She was also given 
authority to execute a will in favour of certain 
specified persons. There was a provision also for 
the devolution of the properties left undisposed 
of at the donee’s death. 

Held : that a Court must look to all the clauses 
of the deed and give effect to all the clauses ignor- 
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DEED—Gonstraotion—Absolute op liimited In¬ 
terest* 

ing none as redundant or oontradiotory and that 
on a construction of the deed of gift, the intention 
of the donor was to provide for the donee and also 
for the ultimate devolution of the property. The 
grant in effect was grant of an ordinary Hindu 
woman*s estate. The absence of any clause res¬ 
training the donee from granting a mokurari lease 
does not lead to the conclusion that she was em¬ 
powered to grant it. (Coutts and Ross, JJ.). ASHUBFl 
SINGH V. BIBESWAR PBATAP NARAIN SAHI. 

63 I.C. 977=1 Pat. 295=1922 P.H.C.G. 70= 

3 Pat. I*.T. 273=A.I.R. 1922 Pat. 362. 

_^ deed for maintenance prima facie imports 

only a life-interest. {Daniels and Dalai, A.J. C$.). 
MST HAFIZ-UN-NI9A V. JAWAHIB SiNGH. 

24 O.C. 374=A.I.R. 1921 Oudh 209. 
in favour of vndow—Full proprietary 
rights can be conferred by expressions so indicating 

_ Each case zoill depend on its facts. 

Wherever expressions indicating the creation of 
a full proprietary right in favour of a widow are to 
■be found in the will she is to be treated as the full 
owner. Each case has to be decided upon its own 

■oarticular facts. (Abdul Raoof, J.). MOHAN LAIj 

59 I.C. 23i=J L.L.J. 132= 

—Construction—Adoption deed. 

__“ "Vyavastha *’ does not include power of un¬ 
restricted alienation. ^ 

An adoption deed provided you have acquired 
whatever rights and authorities a natural son 
should have acquired had I got any, and you have 
from to-day become the owner of the property 
movable and immovable. You should stay with 
us and take care of us as long as we, that is, I and 
my wife, live. After our death you are the sole 
owner and should thereafter make vahivat as 
owner. In whatever manner the estate movable 
or immovable is managed, as long as I live, it is to 
be taken that you approve of it. You have no 

authority to object to it.” 

The word used for the management reserved, was 

'‘vyavastha" in the original. ... 

Held : that the deed conferred on the father 
powers of management free from any interference 
on the part of the adopted son, but it did not give 
to the adoptive father an unrestricted power of 
alienation. {Maclc-od, C. J. and Crump, J.). 
Badappa GHENAPPA V. AKKUBAI BAYAGOUDA. 

74 I.C. 220=A.I.R. 1924 Bom. 170. 

_ Ho words of transfer used—Deed cannot 

transfer property. n ^ , 

A document purporting to be an adoption deed 

contained the following words ‘‘you [the adopted 

son] alone are the full owner of my movable and 

immovable property”. ^ t. 

Held • that it cannot be contended for a moment 

that the executant in executing the deed which 
was to evidence the previous adoption intended to 
transfer thereby all hisimmovable and movable pro¬ 
perties unless he used in the document words of 
conveyance or transfer. [Macleod, C. 

/.). SHIDAPPA SANTAWA. ^ ^ ^ ig’VBom 302. 

—Construction—Ambiguity- 

_If the language of the document executed by 

a Hindu in which there is an express and clear 
intention of conferring an absolute estate is so 
clear as to leave no doubt in the nimd of the 
Court, it must take effect according to its tenor. 
But if. on the other hand, there is an ambiguity 
in the language which is used, then for purposes 
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of construction Courts are entitled to take into 
consideration the notions and wishes of Hindus 
with respect to the devolution of their property : 
2 I. A. 7 (P.O.), Foil. {Lindsay and Banerji, JJ.). 
BADHA EISHUN V. SITA BAM UPADHAYA. 

114 I. C. 43=26 A.L.J. 172* 
—The lease deed being ambiguous, the rule* how 
the parties understood it, applies. A contract in 
one case should not be interpreted in the view 
taken with regard to another contract which is 
differently worded. {Suhrawardy and Cuming^ JJ.),. 
Hara Mohan banikya ohowdhuby v. Hem 
Chandra Chakravabty. 87 I. C. 758= 

42 G.li.J. 172=A.I.R* 1925 Cal. 1248. 

- No ambiguity—Conduct of parties cannot be 

considered—Evideyvee Act, S. 92. 

If the meaning of a term in the original agree¬ 
ment is doubtful, assistance might be sought from 
the conduct of parties. Apart from ambiguity, the 
mere fact that the parties have acted on an 
erroneous construction of an instrument furnishes 
in itself no reason why the Courts should not 
follow the general rule that an instrument should 
be construed according to its natural meaning in 
the light of the circumstances in which it was 
executed. {Richardson and Suhrawardy, JJ.)* 
Bhupbndba NARAYAN SINHA V. Midnapur 
Zemindari Co., Ltd. 68 I. C. 937= 

37 C. L. J. 556= 
A. I. R. 1922 Cal. 300. 
- Ambiguity in the operative part may be clear¬ 
ed up by reference to recitals. 

Per Dawson-Miller, C. J. —^Where there ia 
ambiguity in the operative part of the deed, one 
should look back to the recitals and be guided by 
what is therein contained in interpreting the 
ambiguity. This canon of construction, however, 
cannot apply in all cases where there is a doubt or 
difficulty in the construction of the document. If 
one is satisfied upon the natural construction of 
the operative part of the deed that certain property 
passes, notwithstanding that the construction may 
be difficult, the recitals have no binding force. 

Per Das, J. —The recitals in a conveyance are sub¬ 
ordinate to the operative part and that consequent¬ 
ly, where the operative part is clear, it is treated 
as expressing the intention of the parties, and it 
prevails over any suggestion of a contrary intention 
afforded by the recitals ; but it is w’ell established 
that where the operative part is doubtful and it is 
impossible to say, on a more reading of it, to which 
properties it refers, then the recitals can and ought 
to be used to explain its meaning, and that while, 
for the purpose of construing the operative part 
the whole of the instrument may be referred to, 
yet the recitals leading up to It are more likely to 
furnish the key to its true construction than the 
subordinate clauses of the deed. For instance, 
parcels of a deed described with certainty are not 
cut down by recitals showing that something less 
was intended to pass; but the recitals assist the 
construction of the operative part where there is aa 
ambiguity in the operative part as to the property, 
affected. (Walsh v. Trevanion, (1850) 15 Q.B. 7.33, 
Foil.). {Dawson-Miller, C, J., Das and Adami, JJ.). 
BHONU LAIi CHOWDHURY v. W. A. ViNOBNT. 

65 I. G. 882=3 Pat. L. X. 653= 
A. I. R. 1922 Pat. 619 (F.B.). 

- -Ambiguous deed may be construed in the light 

of parties ’ conduct, but unambiguous deed should 
not be so construed. 

While the true construction of an obscurely 
framed document may be determined by reference 
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to the conduct of parties, no such procedure is 
admissible when the terms of the instrument are 
unambiguous. No amount of acting by the parties 
can alter or qualify words which are plain and 
unambiguous. {Mookherjee, A.C.J. and Fletcher, J.). 

Midnapub zemindabi Co., ltd. v. joqendea 
KUMAR. 62 I.C. 431 = 33 C.L.J. 186= 

A.I.R. 1921 Gal. 750. 

- Judgment—Language doubtful—Benefit goez 

to judgment'debtor. 

Where the language of a judgment is doubtful 
the benefit of the doubt ought to go to the judg- 
anent-debtors. {Kanhaiyalal, J. C.). GOKABAM 
Singh o.iMANGLl. 661.0.673=8 O L.J. 407 = 

A.I.R. 1921 Oadh 138. 

—CozLBtPnction—Ancient document. 

—After lapse of considerable period, cogent evi¬ 
dence is required to vhold that an instrument is 
not what it purports to be. {Suhraxoardy and 
Oarlick, JJ.). SiSIB KUMAB MALLIK v. NABAN 
Ohandba MAIilK. 119 I.C. 803=33 G.W.N. 591 = 

A.I.R. 1929 Cal. 548. 

- Slip of scribe—Court is not justified in sxibsti- 

iuting proper word when deed has long remained un- 
challenged and has been acted upon. 

Where in a document there was a mistake of 
the scribe and inappropriate word had been 
inserted and the document remained unchal¬ 
lenged for half a century or so and was acted 
-upon. 

Held : that the Court was not justified in substi¬ 
tuting the proper word in the context. {Teh Chand 
and Agha Haider, JJ.). MUBID HUSBAIN v. 
JOWAIiA Sahai, 120 I.C. 14= 

A I R. 1929 Lah. 648. 

- Ambiguities—Contemporaneous usages may be 

‘looked to. 

One of the most settled rules of law for the 
construction of ambiguities in ancient instruments 
is that you may resort to contemporaneous usage 
•to ascertain the meaning of the deed : Attorney- 
'General v. Drummond, (1842) 1 Dr. and Wr. 853, 
Mel. on. {Misra and Srivastava, JJ.). MOSHUQ 
ALI V. HUBUNISSA. 114 I C. 113= 

A I R. 1929 Oodh 204. 

- ’Besort may be had to contemporaneous usage 

in interpreting ambigtiities in avcient instruments. 

One of the most settled rules of law for the 
construction of ambiguities in ancient instruments 
is that you may resort to contemporaneous usage 
to ascertain the meaning of the deed: Attorney- 
General V. Drum, 1 Dr. and War. 853, Mel. on. 
{Wazir Hasan and PuUan, JJ.). BBNAIK DAT v. 
Mohammad Ghapubkhan. 105 I.C. 496= 

4 O.W.N. 770=A.I.R. 1927 Oudh 442. 
'Should the general words of an ancient grant 
be uncertain, they may be fairly explained by sub¬ 
sequent usage. {Lord Phillimore). SECT. OP STATE 
.V. RAJA JrOTlPBASHAD SlNOH. 94 I C 974= 

53 Cal. 533=53 I.A. 100 = 30 C.W.N. 745 = 
24 A. L. J. 761 = A.I.R. 1926 P.C. 41. 
—Construction—Bond. 

-In interpreting the terms of the bond the 

'provisions of law, under which it was executed 
>mu8t be considered. {Brown, J.). Maung Po 
Aung v. Ma Thet Pon. 5 Rang. 494= 

A.I.R. 1927 Rang. 316. 

•- Bond—Single bond or bond with condition. 

A single bond is a deed wherein a party aoknow- 
dedges himself to be bound or indebted to another 
dn a certain sum of money which he promises to 
ipay. If there is appended to it a condition that 
^pon the performance of a certain act the bond 


DEED—Gonitrnctioii'—Conflicting reoitalc. 

is to be void, otherwise to remain in force, it is 
called a bond with a condition. 2 All. 822, Foil, 
{Mears, C.J., Piggot, Walsh, Ryves and Sulaiman, 
JJ.). SHIV DAYAL V. MAHERBAN. 69 I.C. 981 = 
20 A. L.J. 819=45 All. 27=4 L.R.A. Civ. 3= 

A.I.R. 1923 All. 1 (F.B.). 

—Constraetion—Conflicting recitals. 

- - —Settler's general expression cannot control un¬ 
ambiguous words conveying absolute estate. 

The settler’s general expression of intention 
cannot oontrol or qualify the very unambiguous 
words in whioh he conveys an absolute qstate, and 
where the settler uses words whioh have the legal 
effect of granting the absolute estate and there are 
no consistent words of such a nature as to make 
it clear that the testator did not mean those words 
to have their ordinary legal meaning, the words 
used must bear their proper meaning. 

Where in a deed it was stated “ I hereby make 
the provisions, so that my properties, etc., may 
not pass to the control of others after my lifetime 
and that they may go to my lawful heirs .... 
properties in Sch. 1 hereof are to be enjoyed by 
myself and my wife during our lifetime ; my 
daughter and her husband are to enjoy the afore¬ 
said properties with absolute rights. The proper¬ 
ties mentioned in Sch. 2 hereof are to be enjoyed 
by my daughter and my son-in-law from this date 
with absolute rights and with heritable rights in 
favour of son, grandson, etc.” 

Held : that the terms conveyed the absolute 
estate both in Sch. 1 and in Sch. 2 to the daughter 
and her husband as tenants in common. 24 Cal. 
834, Ax>p. ; 22 Mad. 357, Dist. {Phillips and Rame- 
sam, JJ.). Sankaba Narayana Reddi v. 
KOPAYYA Reddi. 91 I.C. 973=23 M.L.W. 81 = 

1925 M.W.N. 875= 
A I R. 1926 Mad. 286. 
- Conveyance of land—Difference between boun¬ 
daries and area given—Land actually comprised 
within the boundaries should be treated as conveyed. 

^ Where a land conveyed is described by bounda¬ 
ries as well as by area, if there is a difference 
between the boundaries and the area, the land 
actually comprised within the boundaries will be 
treated to have been convoyed : 18 C.L.J. 541, Foil. 
{Kulwant Sahay, J.). RAGHUNANDAN THAKUB u. 
KISHENDEO Nabain MAHTA. 98 I.C. 331 = 

7 P L.T. 134 = A.I.R 1926 Pat. 257. 
- -^Recital inconsistent with operative part — Lat¬ 
ter -is to prevail. 

If both the recitals and the operative part of a 
deed are clear and unambiguous, but they are 
inconsistent with each other the operative part is 
to be preferred. Norton on deeds, p. 181, 5 Russel, 
330 and 15 Q.B. 733, Ref. {Young and Brown, JJ. ). 

' T. HussAN V. Chin Chong. 88 I.C. 910= 

4 Bur. L.J. 31 = 3 Rang. 33 = 
A.I.R. 1925 Rang. 209. 

- Conflict between boundaries and area—Former 

is to prevail over latter where former is clear. 

Ordinarily when a piece of land is sold with 
definite boundaries, unless it is very clear from 
the circumstances surrounding the sale that a 
smaller extent than what is covered by the bounda¬ 
ries was intended to be sold, the rule of interpreta¬ 
tion is that boundaries must prevail as against the 
measurements. {Krishnan and WalUr, JJ.). 
SUBBAYYA CHAKKILIYAN V. M\NJAM MUTHIA 

Goundan. 78 I.C. 414=19 M.L.W. 243= 

1924 M.W.N. 203 = 34 M.L.T. 315= 
A.I.R. 1924 Mad. 493=46 M.L.J. 182« 
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DEED—Constpaction-^onflieting peoitals. 

—Where one of the descriptions by boundaries is a 
false description, the lessee may be entitled to 
claim that the description by area must prevail 
over the description by boundaries. But such a 
claim must be asserted against the lessor and it 
cannot be tried in an action for ejectment against 
an alleged trespasser. {DaiandMacpherson^ JJ.). 

Shashi Bhusan banerji v. Bamjas agarwala. 
83 I.C. 205=3 Pat. 85=A.I.R. 1924 Pat. 402. 

■ ' Where a deed contains an adequate definition 

of pTopeTty demised, erroneous statement as to area 
will not vitiate description. 

Where the operative part of a lease does not 
give area of demised land but expressly states that 
the lease is of entire land known as East Swardih 
and described in schedule ; and where schedule 
gives area of demised land, yet when read with 
recital in lease area mentioned in schedule is by 
guess; 

Held’, such a description is not actually in con¬ 
flict with description by boundaries. {Das and 
Foster, JJ.). MESSRS. LiNTON MOLBSWOBTH & 
Co. V. JAGANNATH SUPAKAR. 77 I.C. 403= 

1 Pat.L.R. 377 = 5 P-L.T. 437 = 
A. I. R. 1924 Pat. 226. 

- Conflict between area and boundaries—First 

description being sufficiently clear second description 
is to be refected otherwise second controls first. 

When the premises are sufficiently described, as 
by giving the particular name of close or otherwise, 
an erroneous additional description will be reject¬ 
ed as a 'false demonstration.’ but if there is not 
this certainty in the first description as, if it is 
expressed in general terms and a particular des¬ 
cription is added, the latter controls the former 
and limits the generality of the earlier description. 
(Z)a 5 and Kulwant Sahay, JJ.). GopaTj ^Itsser v. 
PARTAP MaNDAL. 72 I.C. 643=4 P.L.T. 652 = 

A I R. 1924 Pat 200. 

-Conflicting recitals as to specification of 
property — Specificatio^i by boundaries should he pre¬ 
ferred. . 

If there is a conflict of two deeds in respect of 
the specification of the property, the specification 
indicated by the boundaries should bo preferred 
and given ofieot to. {Wazir Hasan, .A./.C.). RAGHO 

Pebshad V. Secretary of State. 74 I.C. 369= 

9 O.L.J. 629 = 27 0 C. 64= 
A I R. 1923 Oudh 114. 

Clauses repugnant to each other—Earlier will 
override the later clause, hut every attempt should be 
nnade to reconcile—Effect must he given to part em¬ 
bodying real intention—Document as a whole should 
be looked at. 

If there are two clauses or parts of a deed repug¬ 
nant to each other, the first will bo received and 
the latter rejected, unless there is some special 
reason to the contrary; but this is an expedient to 
which the Court very reluctantly has recourse, and 
never until it has exhausted every other means in 
its power to reconcile apparent inconBistencios, and 
the rule is subordinate to the general principle 
that the intention must be ascertained from the 
entire contents of the deed; for effect ought to bo 
given to that part which is calculated to carry into 
effect tho real intention and that part which would 
defeat it should be rejected. {Mookherjee, A.C.J. and 
Fletcher J 1 MiDNAPUR ZEMINDARI CO.. LTD. v . 
JOGENDRA KUMAB. 62 I.C. 491 = 33 C.L.J. 186= 

A.I.R. 1921 Gal. 750. 

_If the boundaries specified in a lease can be 

identified the ordinary rule is that the statement 
ot area must give away to the description of boun- 


DEED—Gonstraction’—Ejnsdem generis'. ^ 

daries. {Teunon and Newbould, JJ.). BhbiE BARA. 

KAiiiar V. Rajendranath Rot. 64 I.C. 751 (Cal.). 

-It is a well-established rule that where the 

boundaries can be ascertained effect must be given' 
to the description by boundaries irrespective of 
area. But if the boundaries are uncertain, then 
area must be considered. 41 G. 49, Eef. (Newbould 
and Ohose, JJ.). HARI MOHAN MODAK v. RAMES- 
WAR Das. 64 I.C. 737 (Cal-). 

—Constpuction—Ejasdem generis.^ 

- Deed excluding coynpensation in case of lands 

being left fallow, of floods or of drought and exclud¬ 
ing right to abatement of rent on whatsoever account- 
Abatement could be claimed in case of deficiency due- 
to compulsory acquisition. 

Where the terms in a kabuliyat ran as follows : 
—“ Any loss arising from leaving the lands fal¬ 
low or from floods or drought will be mine: yom 
will not have anything to do with it nor shall I be 
entitled to claim abatement of the stipulated rent- 
on any account whatsoever; any such claim will 

not be entertained.” . 

Held : that abatement of rent could be claimed 
in the case of deficiency in area due to compulsory 
acquisition. The words ‘‘on any account^what¬ 
soever ” must be construed ejusdem generis v/iifoA 
the preceding provisions and the interpretation in 
this case would only be that abatement of rent 
would not be duo in tho case of losses of the same 
typo as those specified. {Pearson and Graham,. 

jj.). Gosta Behari pbamanik V. hem chan- 


DBA 315 = 29C.W.H.12*=51 Cal. 1022 = 


_ Mercantile documents should not be construes 

on the lines of wills ‘ efusdem generis apphea- 

desirable when dealing with the con¬ 
struction of Statutes and mercantile documents, 
to cite authorities on the construction of wills, 
because a testator is of his own bounty doing what 
ho nleases and there is no presumption that he 
will not be capricious. In a mercantile document 
or a statute, there is a presumption that business- 
men do not intend to do anything absurd which is- 
some slight guide : but in all cases it is a question 

of construction. 

In a mercantile document m which there was a 
distinct category dealing with the various types- 
of timber which constituted the stock-in-trade of 
+ 1,0 innrhfrncror who was a timber trader and 




mill owner. 

Held', that the words ” goods, chattels and 
stock-in-trade ’’must bo road efusdem generis 
with the preceding words. {Rutledge. J.). A. V. 
Joseph, In re. 82 I.C. 702=2 Rang. 272= 

A.I.R. 1924 Rang. 348- 

- Words and Phrases —” Such other things 

must be construed ejusdem generis with uords which- 
has gone before. 

The terms of the muchilika were ;— 

The immovable and movable properties, silver, 
and precious stone ornaments which are partly the 
self-acquisition of the father and which wore 
partly acquired by tho plaintiff by having traded 
for about 18 years along with him and separately" 
and tho good debts leaving off the bad debts as per' 
ledger account kept in tho business carried on at 
present only in the name of tho plaintiff and the 
mortgages, simple loans, shares and all such other" 
things, which are in the possession of all the mem¬ 
bers of our family shall bo valued on the whole by 


you the two arbitrators, 
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DEED—Construction—Ejaadem generis. 

Beld'thi\t “such other things ” must be read 
ejusdem generis -with.the -words going before, and 
they mean assets unconnected with the business 
and things like mortgages, loans and shares, 
which might perhaps be compendiously describea 
as choses'in-aotion. 

Held : further that the proper interpretation of 

“ good debts.business ” is that if there is 

a balance of good debts over bad debts, then it is 
to be divided ; if there is no balance, there will be 
nothing to be divided. That expression does not 
mean that the whole business was included and 
that, if that business ultimately turned out as a 
burden instead of a benefit, the net loss was to be 
brought in and shared between the brothers. 
(Schwahe, C.J. and Bamesam, J.). M. KUPPU- 
SWAMI CHETTT V. M. SlNGARAVELU CHETTT. 

75 1 C. 848=18 M.L.W. 99=1923 M.W.N. 867 = 
A.l.R. 1923 Mad. 679 = 45 M L J. 233. 

- Oeneral words in body of document—Detailed 

description at the foot of document—One must^ be 
read subject to the other-^* Etc.* must be read ejus* 
dem generis with the words which have gone before- 
Words and phrases. 

Where the general words, viz., Village of 
Kovilur in the body of the document were quali¬ 
fied by the description given at the foot of it and 
there was a clear enumeration of what the viHage 
of Kovilur within the four boundaries consisted 
of, 

Held', the words in the body of the^ document 
must be read subject to the mere precise descrip¬ 
tion given which must be taken as coritrolling 
general words occurring in the earlier portion. The 
words “ the remaining lands ” or poramboke and 
other lands attached thereto (remaining lands) 
cannot be regarded as including the residential 
building of the zemindar. Where the words, 

‘etc ’ follow an enumeration of specific things be¬ 
ginning with all kinds of trees” having some 
characteristic, the words should be restricted to 
things of the same nature as those which have 
been already mentioned. In such a case the rule 
of ejusdem generis will apply and the residential 
building cannot be said to be ejusdem generis, with 
the things already enumerated. (Spencer and 
Venhatasubha Hao, JJ.). Rajagopala v . 
ThieUPATHI. 72 I. C. 258=1923 M. W. N. 230= 
A. I. R. 1923 Mad. 511=44 M. L. J. 285. 

■Landlord and Tenanf—Kabuliat stating that 


fenant must not claim abatement for diluvion or any 
other reason—Ordinarily any other reason* is a 
like reason to diluvion—But special circumstances 
and party's intention must be considered. 

i:hekahuliat stated ” You shall never be com¬ 
petent to enhance the said jama on^ any ground 
nor shall we get abatement of the jama on the 
ground of diluvion or on any other ground.” 

Held', that the words “on any other ground” 
should be taken as referring to cases of like nature 
as diluvion. A person who has been deprived of 
possession of part of the demised premises should 
not be held liable for the whole rent for ever and 
this principle applies with greater force where the 
tenant is deprived of any portion of the leasehold 
property by any act on the part of the landlord 
himself. But special circumstances of the case 
and the intention of the parties must be taken 
into consideration. (Chatterjea and Panton, JJ.). 
MESBAHUDDIN AHMED CHOWDHUET V. ABDUIj 
BoRKAT AHAMADULIjA. 65 I. C. 839= 

34 C. L. J. il9 = A. I. R. 1921 Cal. 303. 


DEED—Construction—EYidence of Conduct. 

—Construction—English rules. 

__ Words—Technical meaning under English. 

law should not be applied. 

In settling the true construction of a deed of 
settlement in India unless there is a special: 
reason afiorded by the deed itself to the contrary, 
the technical meaning given to words in English, 
law must be disregarded. (Lord Buckmaster). 
GANPATRAO EESAI V. BADABHAI RAQHUNATH 
AGASKAR. 107 I.C. 119=52 Bom. 176=551.A. 74= 

47 C.L.J. 198=30 Bom. L. R. 282= 
27 M.L.W. 400=26 A.L.J. 560= 
32 C. W.N. 926= A.I.R. 1928 P.C. 33= 

54 H. L. J. 245 (P C.). 

_ Deeds in India must be liberally construed— 

English canons of construction are not to be applied. 

Deeds and contracts of the people of India, 
should be liberally construed. The strict canons ■ 
of construction employed in dealing with deeds, 
in England where conveyancing is a fine art, 
should not be applied : 37 All. 899, App. (Kincaid, 
j.C.and Lobo, A. J. C.). MiR Adi NAWAZ d. 
MXB AX.I abohah. ^ J 

—The principles of Common Law with referent 
to ioint contracts should not be applied. (Kincaid,. 
J.C.and Lobo, A.J.C.). MiR ALl NAWAZj. MlB. 

ADI Asghar. 97 I.C. 124=A.I.R. 1927 Sind 62. 

—Construction—Evidanco of conduct. 

—^—Authorities effecting settlement between vart' 
ous parties likely to cause serious trouble—For deter-- 
mining whether leaders entered that settlement %n 
representative character—Attitude of those whom 
they were supposed to represent must be considered. 

Where the authorities efiect a settlement be¬ 
tween the various parties the disputes among which, 
are likely to cause serious trouble, in order to- 
determine the question whether the agreement 
was entered into by the leaders in a representative 
character, the attitude of those whom the leaders 
were supposed to represent must be considered. 
(Boys and Bcnnet, JJ.). RAM SiNGH v. SUBHAN- 
MOCHI. 116 I.C. 302=1929 A.L.J. 1083 = 

A.I.R. 1929 All. 519. 

—Where the instrument is plain and unequivocal, 
evidence of conduct cannot be received for eluci¬ 
dating its terms : 30 Cal. 738 (P.O.), Foil, (l en- 
/eafasu66o iZao,/.). BABIT v . GOKULDOSS GCWAR'- 
DHANDOSS. 112 I.C. 184=28 M.L.W. 824— 

A.I.R. 1928 Mad. 1064=55 M.L.J. lo2. 

- Evidence Act, S. Q-l—Evidence of conduct can 

be given only after other means are exhausted.^ 

The rule, that the conduct of the parties ^ in res¬ 
pect to an instrument may be looked to in con¬ 
struing a document, is subject to this reservation 
that it can be admitted only after every other 
means to construe a deed have been exhausted . 
Attorney-Oeneral v. Drummond, (1842) 1 Dr. & War. 
353. Foil. (Ross and Wort, JJ.). DEVJEE 
JEE V. DAYAMOY MUKHARJI. 109 LC. 41^8- 

A.I.R. 1928 Pat. 225. 

- Subsequent conduct can serve only as estoppel 

—It shows the construction put by parties on tue 

deed. ^ ^ 

Though the Court is permitted to look at the 

surrounding circumstances, that must mean the 
circumstances surrounding the execution of the 
document and subsequent conduct can only have 
efiect, if at all, as an estoppel. The subsequent 
conduct of the parties in reference to the terms of 
the document can only be evidence of the construe- 




‘87 


DECENNIAL DIGEST, 1921—1930. 



■DEED—Constraction—Bvidence of Condaot. 

’tion they put upon it. {Macleod, C. J. and Madgav- 
Qcar, J,). JAMSHEDJI V. SBOBETARY OP STATE. 

93 l.C. 184=28 Bom. L. R. 25= 
A.l.R. 1926 Bom. 209 (c). 

- Subsequent assortione by one party cannot 

■affect meaning. 

Although the oircumstaiices attending the exeou- 
"tion of a dooument may be .looked at to construe 
■the contents of the document in order to asoertain- 
'the intention of the parties at the time, subsequent 
assertions by one of the parties with reference to 
that document cannot afiect its meaning. 
(Phillivs, J,). KALIilANI AMMAIi v. COCHIN 
SiRCAB. 91 I.C. 316=22 H-L.W. 473— 

A I R. 1926 Mad. 143. 

•Subsequent conduct of parties not relevant but 
jarior is—One deed not to be construed in the light of 
another—Stray words should not override main 
intention. 

In construing a document the conduct of the 
parties subsequent to the date of the document 
-should not be taken into consideration. Their 
understanding of the document should not ordi¬ 
narily influence the Court one way or the other, 
•unless it gives a clue to the meaning of any 
expression which is not clear. The conduct of the 
parties prior to the execution of the document, 
•or at the time of the execution of the document, 
may be of some evidence. It is not proper that 
'the Court should interpret one document, in the 
light of the recitals of another document. Stray 
•words here and there should not be so construed 
as to override the main intention of the document. 
iDcvadosS, /.). SENQAMALAM V. rjOGAMBAE. 

86 I.C. 8 = 21 M.L.W. 45= 
A.l.R. 1925 Mad. 471. 


- Conduct of parties is relevant to explain a 

■deed capable of several meanings. 

The conduct of the parties to a contract reduced 
■into writing may not vary or alter it, but their 
•conduct may help to explain or elucidate a contract 
open to difierent meanings. 

N was a trader by profession and carried on in 
.conjunction with his wife, a a profitable business 
■in rice. Some months after G’s death, which 
occurred in December. 1904, N contemplated 
marrying again. Before the marriage was actually 
contracted, on the 11th May. 1905 he executed a 
document apparently a partnership deed which 
contained among other things : 

(i) All the house sites, buildings, rice, paddy, 
ponies, gharries, gold and money* which aye 
hoen in existence up to this date, will belong o 


the partnership ; 

(ii) Either partner Ma E Yin 
-the daughters, will take charge of all the private 
properties belonging to partnership, such as jewel- 

the document was more a record of 
a division of rights and interest rather than a 
deed of partnership and therefore ^he /°ns 
daughters by former marriage had no share m 

j along with his second 

propertv acquired % THAUNQ MA 

wife;. (Jlfr. Atneer unn — 

THAN. 80 I.C 1031 = 51 I.A. 1-19 MX.W. 477 
Cal 374^1924 M-W.N* 662 —3 iSUr» Xj-J. ooo^ 
SlOal. d/4 29 C.W.N. 559=5 Rang. 175 = 

AIR 1924 P.C. 88=46 M.L.J. 618 (P.G.). 


—A deed of doubtful import is best construed by 
•evidence of the conduct of the parties to it. Where 


DEED—Constraotion—Family arrangement or 
settlement. 

an ikrarnama between a Hindu widow and her 
adopted son provided that the* former should pos¬ 
sess and enjoy certain properties for life, but that 
she should have no power of alienation and that 
the latter had the right to enter into possession 
after the mother’s death, held, that the deed was 
merely intended to give the mother the rights of a 
Hindu widow in the properties, that the estate was 
not a life-estate and that the adopted son was not 
a remainder-man. {Mitra and Casperz, JJ.), Pbo- 
MOTHA Nath v. Dinamani. 65 I.C. 826= 

34 C.L.J. 129. 

—Constmetion—Family arrangement or settle¬ 
ment. 

A suit for partition between two brothers K and 
T was compromised under which the share of K 
in all the joint-properties was fixed at 6 annas, 
and that of his brother T at 10 annas, the proper¬ 
ties being left joint as before. Later on further 
dispute arose between the brothers which was 
settled by the execution of an annuity bond which 
proceeded on the narrative that the two brothers 
were desirous of getting their movable and immo¬ 
vable properties partitioned between them, but 
that instead of partitioning them out in accord¬ 
ance with the compromise previously effected, K 
gave his whole share to his brother T and his 
heirs on a series of conditions. The leading pro¬ 
vision was that a sum of Rs. 40 per month should 
be paid by T to K and after his death to his 
widow, as representing the profits of his share of 
the movable and immovable properties. There 
were other conditions namely : “ If T or after his 

death his heirs make default in payment^ of the 
said monthly sum of Rs. 40.^ then K or his wife 
would be competent to partition out the immov¬ 
able properties of his share and to transfer the 
same by sale, gift, etc., at his or her pleasure. 
(He) was to receive from T or his heirs the sum of 
Rs. 2,000 (two thousand) on account of the price of 
the movable properties (and) T or his heirs would 
be bound to pay the same ; if the same bo not paid 
then K oT his wife would be entitled to realize the 
same from the movable and immovablo properties 
of T or his heirs.” 

Further so long as K or his wife received the 
said monthly sum of Rs. 40, he or she should not 
have any power to transfer by sale, gift, &c., or to 
encumber his share of the properties. As regards 
K's son and daughter the provision was ” If a son 
be born to K then that son shall receive the sum 
of Rs. 2,000, the price of the movablo properties 
and the immovable properties of his share. If no 
son be born, then after the death of K and his 
wife, his daughter or daughter’s son or daughter 
should get from T or his heirs the sum of Rs. 2,000 
(two thousand) only, and shall not bo competent 
to claim any other property. If T or his heirs fail 
to pay the said sum of Rs. 2,000 (two thousand), 
then the aforesaid daughter or daughter’s son or 
daughter shall get the immovablo properties of 
share and to this neither T nor his heirs shall 
have any objection.” 

K was predeceased by his wife, and he himself 
died later on leaving a daughter who was his solo 
heir and thus entitled to succeed to any property 
that was vested in him at the date of his death. 
T did not keep up his terms even during JCs li^’ 
time and therefore K demanded partition of tho 
joint properties and payment of the Rs. 2,000 in- 
question. No legal proceedings were taken for the 
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DBBD—Gonstructlon—^Family arrangement or 
eettlement. 

partition of the properties htit T acknowledged the 
justness of his brother’s olaim. He, however, 
being unable to pay, later on sold his share in 
certain of the joint properties the consideration 
for which was certain debts due to K. and the 
amount of Rs. 2.000. K let the properties so 
acquired from his brother and they passed to his 
daughter as her heir. A large number, ^ however, 
of the other properties which belonged jointly to 
the brothers, had not been partitioned,and accor¬ 
dingly the daughter sued for partition of these 
properties and for the recovery of specific posses¬ 
sion of a 6 annas share thereof. 

Held ; that her right to obtain partition was not 
excluded by provisions in the annuity bond. 
{Lord Salvesen). HEMLATA DBBI v. SALYA ChA- 
KAN BANEBJI. 109 I.C. 642=5 O.W N. 652— 

&.I.R. 1928 P.C. 248. 

_ Deed must he construed as a whole. 

Deeds of family settlement are of a nature 
peculiarly their own and the rule of interpretation 
which would be applicable to pure deeds of trans¬ 
fer cannot be permitted to be applied in the case of 
such deeds. The deed of family settlement must 
be read as a whole and the intention of the parties 
must be gathered from the various provisions con¬ 
tained therein and such intention should be res¬ 
pected. (Stuart, C. J. and Hisra, J.). AHMAD 
AziM V. Safi Gan. 97 I.C. 897=2 Luck 335 = 

3 O.W.N. Sup. 102=A.I.R. 1926 Oudh 561. 

Q rant in lieu of maintenance—Whether estate 
conferred is absolute or limited depends on circum¬ 
stances of each case—The words ^'proprietor'* or "for 
ever" do not necessarily confer absolute estate — A 
claim divestitifj an absolute estate on happening of 
certain contingency is not invalid. 

When the purport of the grant is the main¬ 
tenance of the grantee, there is Aprimafacie indi¬ 
cation that the grant was intended only to be for 
life. But it cannot be said that where the purport 
of the grant is maintenance, the estate conferred 
cannot bo an absolute estate. This would depend 
on the construction of the particular deed taken as 
a whole. If the deed stated clearly that the 
grantee was to have an absolute interest, such 
interest cannot be controlled by the mere fact 
that the motive of the grant was maintenance, but 
where the terms of the grant are not clear and there 
are inconsistent conditions in the deed itself point¬ 
ing to opposite conclusions, the safe rule is to 
construe the document as a whole and not to hold 
it to confer absolute title merely on the ground 
that the words used were “as proprietor” and “for 
ever” and “ in perpetuity.” 

In the case of family settlements, conditions 
may bo inserted therein which would not be valid in 
the case of ordinary deeds, under the ordinary 
law, but such conditions in the deed would be 
valid and enforceable, when forming a part of such 
family settlement; (Case-law cited). 

A clause in a deed laying down that an absolute 
estate was to be divested on the happening of 
a particular contingency cannot be treated as 
invalid. It is neither the law in England nor 
in India. The oorreot rule of law appears to be 
that the first question which has to be decided 
on the interpretation of the deed is whether under 
the terms of that deed an absolute estate has been 
conferred or only a qualified estate. If it is clear 
that the estate is a qualified estate, no question | 
hs to the validity oc otherwise of the gift ever can < 
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arise. It must he held to be good. If, however, 
the estate is found to he an absolute estate. Courts 
have to determine whether under the terms of the 
deed such estate is to be defeated on the happen¬ 
ing of a particular contingency : 4 Oal. 23 (P.C.) 
and 16 Gal. 983 (P. C.), Rel. on. 

Under a family settlement a talukdar granted, 
some villages to his brothers in lieu of mainten¬ 
ance and in the deed of settlement it was stated 
that the villages given to each of the brothers 
were to be given to them in perpetuity for ever; 
generation after generation with proprietary 
powers, the words used in the vernacular being. 

" waste dawam wa hamesha ka naslan bad naslan 
batanan wa batnan had batnan ba akhtiar malir 
kana." It was further laid down that if no mala 
issue was born to a Gnzaradar, then the female 
issue would be allowed maintenance, and the 
widow of Gnzaradar was to remain in posaession- 
of the entire property, without power of alienation.’ 
during her lifetime, and after her death the pro¬ 
perty was to be divided among the surviving-, 
brothers. 

Seld : that the words "naslan bad naslan ” and 
"batnan bad batnan" indicated an idea not to- 
make a guzara resumable after the death of the 
particular grantee but to make it heritable and 
heritable only by the lineal male descendants, 
and such male lineal descendants would be cover¬ 
ed by the expressions "naslan" (progeny) and- 
"batnan" (womb). 

The estate conferred upon each of the brothers- 
was an estate in Its inception of an absolute 
character, but heritable only by the male lineal 
descendants of the grantee and by his widow for 
her lifetime in case there was no such descendant, 
and descendible to bis surviving brothers after the 
death of the widow. (Stuart^ C. J. and Misra, J.), 
j AHMAD AZIM v. SAFI JAN. 97 I.C. 897 = 

2 Luck. 335=3 O.W.N. Sup. 102= 

A I R. 1926 Oudh 561. 

- ‘Settlement deed by members of family render¬ 
ing alienation by one member singly invalid — Aliena- - 
tion by one member was held invalid. 

Where A executed a deed purporting to be a 
settlement deed which provided : “Myself, my 
mother and wife shall jointly enjoy the under¬ 
mentioned properties. Ho alienation by one of us- 
singly shall be valid. If an alienation is to be 
made, it shall be done by us three together, and 
if it is made without the consent of all the three, 
it shall not be valid. My heirs shall enjoy absolu¬ 
tely after our life time.” 

Held: that there was a remainder given under 
the instrument to the heirs of A. 

Held: further, that an alienation by A alone of 
one of the items of properties does not convey that 
specific item to the purchaser. (Venkatasubba Bao, 
J.). SUBBIAH MOOPANAR V. PONNAMMAL. 

88 I. G. 393 = 21 M. L. W. 637= 
A. 1. R. 1923 Mad. 669. 

—CouBtFQOtion—Orast. 

—Flaintifi instituted a suit for the purpose of 
recovering an annuity of three muras of rice on the 
ground that he was the assignee of such right from 
one in whose favour such a right was created. The 
clause relating to it was as follows : 

“ The three mnras of rice which are being given 
annually to P, shall be paid by the three sharers. 
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At the rate of one mura of rice each on the respon¬ 
sibility of the share of each.” 

Held : that the grant in this case is not personal 
and so not an inalienable one. {Srinivasa Ayyan- 
qar and Jackson, JJ.). ANANTHA Bhatta v. 
Kbishnaya Shanabhaga. 110 I, C. 403 (Mad.). 

__ Inam grant—Confirmation in name of gran- 

• tee, his representatives and assignees No estate is 
'■conferred on grantee*s heirs. 

"Where an inam was confirmed by the Inam 

Commissioner in the name of the grantee, ” his 
-representatives and assigns to hold and dispose 
of the same as he or they think proper. 

Held' that the words “representatives and 
-ftssiciis ” in the title-deed were merely intended 
to express the absolute estate proposed to be con¬ 
ferred on the grantee and were not words of pur- 
crantinK any estate to the heirs of the 
I I. B. 1923 P. C 160 and 15 Bom 222, 
on. {Wallace and Madhavan Naxr, JJ.). 

• CHBNDEAMMA V. Narasimham. 100 I. C. 741 = 

38 M. L. T. 133=1927 M. W. N. 156 = 
25 M. L. W. 546= A. I. R. 1927 Mad. 404= 

52 M. L. J. 253. 

—Service grant—Grant of house site, structure 


.And some lands in lieu of service—Default in service 
_ Xjands are to be resu^ned arhd not the site and 

structure. 

\ service grant sot out that, in consideration of 
■melam service, the trustees had granted to the 
defendant’s ancestor some wot and dry lands and 
A thatched construction and the vacant sHe and 
other lands. The aforesaid ancestor was to reside 
from son to grandson in sucoossion in the house 
-with thatched construction mentioned thereunder. 
For the wages of service and the prasadams duo 
everv year to the defendants’ ancestor he, the 
latter, was to enjoy from son to grandson the 
income derivable irom the land. If the service (to 
bo rendered) as pet the above agreement suffered 
. default cither by the said grantee or. after him, by 
I his descendants, of the wet and dry lands, etc., 
and the residential sites, etc., granted, barring the 
.manaikattuandkattukoppu, the said grantee or 
his descendants would give up the rest of the 

lands. j # w 

Held • that the document meant that if default 
was made in the service, then the defendants should 
have no longer any right to the income of the 
lauds, -but tLt they should be allowed ^‘Si 
site and superstructure. (Odgers, J.)- 
.PILDAIU. VEEEABRADRA. 9S I. C. 325- 

23 M. L. W. 540=A. I. R- 1926 Mad. 605. 

-- Confiscation of Tanjore Baj—Be-grant to 

■v;idoivs-After them, daixghter, 

heirs of Baja to inher'd— Daughter jyrfideceasing last 
^ro^Widcu,s take life-eetate-Kaja e ^ 

inherit after last widow's death-Bxghts of dlegitx 
nLte soni and after adopted son are not excluded 

On the death of the Last Raja of 
leaving a number of widows, a daugbt , 

ber of ^illegitimate doclarSg 

the .amn to have 

menton the or adoption.^ Subse- 

out ''•'•'■'.'■S ‘‘ ’’y d^ided to rolin- 

quuutly lu 1?82. late Raja in favour 

2;"bt ^eirr'''Thetrms of the order dLlaring the 
. mau,«r in whieh this reliuquiBhmont was to be 
• effected, contained the following . 
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“The Estate will therefore he made over to the 
senior widow who will have the management and 
control of the property, and it will be her duty to 
provide a suitable manner for .the participative 
enjoyment of the Estate in question, by the other 
widows her co-heirs. On the death of the last 
surviving widow, the daughter of the late Baja, or 
failing her, the next heirs of the late Raja, if any, 
will inherit the property.” 

The senior widow subsequently adopted a son. 
The daughter predeceased the last surviving 
widow. 

Held'. (1) The title which the heirs got must 
depend entirely on the terms of the re-grant. 
(2) The grant did not create an ordinary Hindu 
widow’s estate in favour of the widows of the Raja 
but a life-estate very much resembling the ordi¬ 
nary estate of a Hindu widow and with all the 
incidents of a widow’s estate except the liability 
to be divested, by a subsequently adopted son 
rather than an estate of inheritance. (3- The 
daughter was given what may either be described 
as a vested interest defeasible in the event of her 
predeceasing the last widow or a contingent inte¬ 
rest on her stirviving all the widows. (4) “Failing 
her ” did not mean * failing her and her heirs.” 
(5) The right of the after-adopted son and his des¬ 
cendants to succeed after the death of the widows 
and daughter was not negatived by the grant. (6) 
The grant did not negative by its terms, the right 
of the Raja's illegitimate sons to succeed on the 
death of the last widow. (7) The heirship on the 
death of the last of the widows was to be determin¬ 
ed according to who was the nearest heir to the 
Baja on such death and not according to who was 
the heir next after the daughter in order of succes¬ 
sion according to Hindu Law. 

Per Kumaraswamy Sastri, J .—The grant being a 
Crown grant, Act XXV of 1^5 (Crown Grants 
Act) which is made retrospective applies and the 
grant must take effect according to its tenor irres¬ 
pective of the Hindu Law. {Spencer, O.C.J. and 
Kumaraswamy SoeStri, J.). MAHARAJA OP KOLHA¬ 
PUR V. SUNDABAM AlYAR. 93 I.C. 705 = 

48 Mad. 1 = A.I.R. 1925 Mad. 497. 
--‘ Inherit ’ was held to mean ‘ to take. ’ 

While re-granting to the “heirs" of a deceased 
Baja, his estate which the Government had 
confiscated on his death, the following order was 
made 

“The estate will therefore be made over to tha 
senior widow who will have the management and 
control of the property, and it will be her duty to 
provide iu a suitable mauner for the participative 
enjoymout of the Estate in question, by tho other 
widows—her co-heirs. On the death of the last 
surviving widow, the daughter of the late Baja, or 
failing her, tho next heirs of the late Raja, if any 
will inherit the property.” 

Held'. Per Kumaraswami Sastri, J. —“Inherit” 
can only mean take and that tho use of the word 
“inherit” in tiie grant did not preclude any idea 
of a gift in favour of the daughter or next heirs. 
{Case-law discussed). {Spencer, O.C.J. and Kumara¬ 
swami Sastri, J.). Maharaja OP Kolhapur v. 
SUNDARAM Atyar. 93 I. .C. 706=48 Mad. 1=* 

A. I.R. 1926 Mad. 497. 

- Mai^itenance grant is resumable on the death 

of grantee and not on the death of grantor—Such a 
grant may be heritable if intended. 

A maintenance grant is resumable on the death 
of the granted and not on the death of the grahtor. 
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A maintenanoe grant is not absolutely inoonsistent 
-with a grant to the donee and his heirs. Such a 
.-grant is prhnafaoie resumablo on the death of the 
-grantee, but the context may show that it was 
intended to make provision not only for the donee 
but for the heirs of the donee. Where the grant is 
-so expressed, the grantor has the right to resume 
the grant on the extinction of the line of the 
; grantee. It is all a question of construction. The 
operative clauses in a maintenance grant were in 
these terms : '"I have made a grant of the milkiat 
right in the Mouaas named below by way of main¬ 
tenance with the detail as follows; If any of the 
said three persona or their heirs put forward here- 
.aftor any objection against the rais of the Baj as 
regards the difference in their maintenance grants 
which according to the custom obtaining in the 
family I am competent to assign more to one and 
less to another, such objection shall not be held 
legal or tenable in Courts.” 

Held: that the grantor b; providing against the 
possibility of an objection on the part of the heirs 
of the grantees had clearly indicated that the 
grantees took a heritable but not an absolute 
interest under the grant. 27 Gal. 156; Foil. 22 
W, R. 225; 2S All. 194, Ref. {Das and Boss, JJ.). 
The Hon’ble Maharaja Bahadur Kesho 
Prasad Singh v. Madho Prasad Singh. 

83 1 . 0. 812=3 Pat. 880=5 P. L. T. 513= 

&. I. R. 1924 Pat. 721. 

- Deed carrying out decision of Court—Should 

he construed ut res magis valent quam pereat— 
ifaxim. 

In construing an instrument of settlement carry¬ 
ing out a decision of the Court, Courts ought to 
take for their guidance the rule that, if 
possible, such a document should be construed 
ut res magis valent quam pereat. 

A deed of settlement provided that on the death 
'Of the last three persons, i. e., H. R. and D. the 
■ mother of R. L. the second son of H. and his heirs 
and representatives, shall succeed to the entire 
Rampur Kaithala estate, as provided by S. 22 of 
Act 1 of 1869. But the said L. shall not interfere 
in any way with the said ilaqa, besides the six 
villages which he has received under S. 8, during 
' the lifetime of R. and his mother, D. 

Held: in the first place the words ‘‘heirs and re¬ 
presentatives” are to be treated as words of 
limitation and not of purchase, that is, they are 
merely intended to express the absolute estate 
which it was proposed to give to Laohman as dis¬ 
tinguished from the life estates which had preceded 
it. This being so, the later vords in the sentence 
may be regarded either as an idle attempt to dero¬ 
gate from the grant previously made and therefore 
to be rejected, or as words of description only, 
stating the legal incidents which the grantor oon- 
• ceived to belong to the estate which he had granted. 
In this case his mistake as to the legal conse- 
. quence does not affect the grant which he has made 
■and that it was his self-acquired property and 
therefore received an absolute estate in reversion 
(Lord Phillimore). LAL Ram v. Dy. COMME., Pae- 

TABGAR. 76 I.C. 922 = 29 C.W.ii 86= 

1923 M.Hr.N. 591 = 45 All. 596 = 80 I.A. 263= 
26 O.C. 287=21 A.L.J. 777= 33 M.L.T. 385= 

10 O.L.J. 513= 
A.I.R. 1923 P.G. 160=47 M.L.J. 260 (P.G.). 

-- Boservation not expressly found in grant can- 

>»o< he implied or proved. 
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If apt words are not used and if xeservations are 
not made in the grant itself, it does not lie in the 
mouth of the grantor to contend that the grant is 
not so extensive as on an ordinary interpretation 
of the words used in the grant, it would seem to be. 
(C.C. Ohose and Pantou, JJ.). HARIPADA Bando- 
padya V. Equitable Coal Co., Ltd. 

76 I.C. 413 = A.1.R. 1923 Cal. 338. 

- British North America Act (1867),90-£, 56 

—Provincial Legislation, disallowance of Private 
rights completely constituted cannot be affected by 
disaUowanoe—Crown grant under Vancouver Island 
Settlers Bights Act (1904) read with amending Act of 
1917 —Grant remaining unregistered at date of dis¬ 
allowance but grantee entitled to registration at that 
date—Disallowance of Amending Act of 1917 cannot 
affect grantee's title—Conflict of laws. 

The language of Sections 56 and 90 of the British 
North America Act of 1867 itself discloses with 
sufficient clearness an intention that as to private 
rights completely constituted and founded upon 
transactions entirely past and closed, the dis¬ 
allowance of a provincial statute shall be inopera¬ 
tive. It is important in construing such a provi¬ 
sion to consider the probable tendency of any 
proposed construction in relation to its effect upon 
the working of the constitutional system set up by 
the British North America Act. If private rights 
that have been finally constituted under Provincial 
Legislation are swept away by disallowance which 
may take place at any time upto the expiration of a 
year after the enactment of the legislation the Pro¬ 
vincial legislation may become the subject of a con¬ 
siderable degree of doubt as to its ultimate opera¬ 
tion and effect. This uncertainty would be much 
limited in its practical incidence by recognized 
constitutional conventions restricting the classes 
of cases in which disallowance is permissible; but, 
in point of law the authority is unrestricted, and 
under conceivable conditions the uncertainty 
touching the fate of Provincial enactments might 
be productive of some degree of general inconveni¬ 
ence. Another objection lies in the probability 
that the Dominion Government when considering 
the advisability of disallowing a Provincial enact¬ 
ment in circumstances making the exercise of the 
power proper and desirable on general grounds 
would be faced at times with the certainty that in 
many cases that Government would encounter em¬ 
barrassments (otherwise not likely to rise) by rea¬ 
son of apprehensions as to the consequences of its 
action upon the rights and interests of private in¬ 
dividuals. 

Under the Vancouver Island Settlers Rights .Act 
of 1904 read with the amending Act of 1917, a 
Crown grant was made in favour of A. The regis¬ 
tration of the grant was stayed in consequence of a 
lis pendens having been filed in certain actions 
which were not well founded. At this stage the 
amending Act of 1917 was disallowed by the Gover¬ 
nor-General in Council. 

Held: that the actions in which the lis pendens 
was filed being not well founded, A had when h6 
applied for registration a completely constituted 
right to register his title and that such a right is 
one of the class of rights intended to be protected 
by Section 56 of the British North America Act. 
TTierefore notwithstanding that at the time of the 
disallowance of the Amending Act of 1917, the 
grant was not registered. A’s right to the land 
could not be extinguished by the disallowance 
of the Act of 1917. 



96 



DECENNIAL DIGEST, 1921—1930. 


DBED—Con8tracii*ii—Hire ^arohaae. 

(Viscount Saldane, Viscount Cave, Lord Carson, 
Mr. Justice Duff and Sir Robert Stout.) WILSON v. 
BsQUIMALT. A.I.R. 1921 P.G. 23$. 

—Gonatpaction—Hire purchase. 

- True effect of instrument depends upon inten¬ 
tion of parties as gathered from its terms. 

In construing a hire-purchase agreement the 
substance of the agreement must be considered as 
a whole, not the substance apart from the lan¬ 
guage used not the mere words divorced from the 
substance, but the substance which must be 
gathered from the true meaning of the language in 
which it is sought to be expressed. The true 
effect of an instrument depends upon the inten¬ 
tion of the parties as gathered from its terms, and 
in construing the terms it is the duty of the Court 
to regard the intention rather than the form and 
to give effect to the whole instrument. (JVadia, J.). 

Bhimji N. Dalal V. Bombay Trust Corpora¬ 
tion Ltd. 124 I.C. 800 = 32 Bom. L.R. 64 = 

A.I.jR. 1930 Bora. 306. 

- Agreement in^posing obligation upon hirer 

to buy—Agreeynent sale and not hire purchase 

agreement. 

Where the agreement imposes an obligation 
upon tho “hirer” to buy the chattel mentioned 
therein from the other party, such obligation 
attaches on the execution of tho agreement and the 
agreement is really an agreement of sale 
notwithstanding the use of words, such as hire 
purchase agreement, lessor and lessee, hiring, 
rent, tenancy, etc. Such an obligation arises 
when it is clear from the agreement that the party 
taking the chattel called the hirer or lessee, has to 
pay the full amount of the consideration men¬ 
tioned in the agreement even though the payment 
is by instalments and that amount is sufl&cient to 
cover the purchase price of the chattel; or when it 
is clear from the agreement that the hirer or lessee 
cannot at any time during the period mentioned 
in the agreement return the chattel to the other 
party called the owner or lessor and absolve him¬ 
self from the obligation to make further payment. 
Dee v. Butler, (1893) 2 Q. B. 318 ; A.I.R. 1925 Bom. 
18, Bel. on. {Wadia, J.). BHIMJI N. DALAL v. 
Bombay Trust Corporation, Ltd. 

124 I.G. 800 = 32 Bom. L.R. 64 = 
A.I.R. 1930 Boro. 306. 

—If the hirer is not bound to pay tho full amount 
of the purchase price or if he can terminate the 
hiring at any time by delivermg the chattel to the 
other party the agreement is in fact as fs in 

form a true agreement for hire, and all th^the 

hirer has obtained is an option to purchase. ^ 63 / 
V Mathews. (1896) A.C. 471 ; Lewis v Thomas, 

(19191 IK.B. 319 and 6 Bom. L.R. 

\wadia, J.). BHiMJi N. Dalal v. ^omb.ay Trust 

CORPORATION Ltd. 124I.C. HOU- 

32 Bom. L.R. 64=A.I.R. 1930 Bom. 306. 
—Construction—Instalment bond. 

_ -Whole amount becoming due after two defaults 

—Condition precedent of deynand was held not con- 

construction of the ^n- 

ployed on instalment bond, taking the whole 

moiit into consideration the Court 

to the conclusion that a demand was contemplated 

by tho parties to be a condition precedent to the 

right to sue. then the demand cannot be regarded 
as merely technical but as being ot the substance 

and no cause of action can be regarded as arising 

except on the condition being satisfied. 
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An hypothecation instalment bond provided for 
regular payment of instalments and in default of 
any two instalments it provided : “ Whenever you 
desire you should realise the amount from the 
properties mentioned hereunder by proceeding 
against the property specified, by proceeding 
against our other property and by proceeding 
against ourselves.” 

Held : that as soon as the second default was 
committed, what the parties contemplated as due 
was the whole of the balance under the bond 
together with interest thereon without any refe¬ 
rence to the provision with respect to instalments. 
It was impossible to read the document as though 
it contained a condition precedent, for the whole 
of the balance becoming due, that a demand 
should be made by the payees for the whole of the 
balance. (Srinivasa Ayyangar and Reilly, JJ.). 
Shanmuga V. Ramalingam. 108 I.G. 786= 

A.I.R. 1928 Had. 982. 
—On 9th July, 1914, one M agreed to buy from J a. 
four annas share of a village including sir and 
Tchudkhast lauds, with cultivating rights in sir for 
Rs. 46,100. M paid Rs. 5,000 as earnest money,, 
but being unable to raise the balance of the pur¬ 
chase-money, arranged with S that he should have 
the benefit of the contract with J, pay the balance, 
take the sale-deed in his name and convey to him’ 
the said share at any time within ten years on hiS' 
paying him Rs. 41,000. On 25th August, 1914 S 
accordingly took a sale-deed from J and paid him' 
the balance of the purchase-money. On 4th Sep¬ 
tember, 1914, an agreement was executed by S in 
favour of M stating the arrangement already men¬ 
tioned. This document made no specific mention 
of the cultivating rights in sir. In a suit by 5' for 
specific performance of the agreement, 

Held : that the subject-matter of the agreement of 
4th September, 1914 between M and S was the same 
as the subject-matter of the sale-deed of 26th August.. 
1914. 

Held further : that S having agreed to transfer- 
the cultivating rights in sir land, there was an 
implied covenant on his part to do all things 
necessary to effect such transfer, which would in¬ 
clude an application to the Revenue Officer to 
sanction the trensfer according to C. P. Tenancy 
Act, S. 50 (1). {Sir Lancelot Sanderson). MOTILAL 
V, NanhelAL. A.I.R. 1930 P.G. 287. 

—An instalment mortgage-bond contained the 
clause “ in the event of default of payment of one 
hist, all the being taken as defaulted, mort¬ 
gagors shall pay interest, etc.” Held the inten¬ 
tion was that in the event of default in payment 
of one hist tho whole amount and interest on that 
■was to bo paid and that a suit on the basis of the 
bond brought more than 12 years after the date of 
the first default would be time-barred. {Walmsley 
and Greaves, JJ.). Sakhwat Ali Khan v. AMIR 
PRAMANIK. 61 I C. 208 (Cal.). 

—Constraction—Intention of parties. 

- Intention determines nature of document. 

Intention on the part of parties is the criterion' 
for deciding whether, a document is a petition to- 
the Court or not; 78 P.R. 1917, Rel. on; 27 P.R. 
1906, Rxpl.; A.I.R. 1926 Lah. 586 and A.I.R. 1928 
Lab. 681, List. (Hilton, J.). SHADI Ram v. AMIN 
CHAND. a i r. 1930 Lah. 937. 

•- Intention is to be gathered from words used 

and should not be speculated. 

In interpreting a document the Court has not to- 
speculate as the supposed intention of the authov 
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but has to gather it from the plain tvords used by 
the author in the document itself. (Teh Chand, Jj. 
GANOA ram V. MT. BIRJI. Ill I.C. 893= 

A.I R. 1929 Lah. 143. 

—_ Intention is to be gathered from document as 

a whole. 

It is an established canon of interpretation of 
documents that too much stress should not be 
laid on a word here or a word there, but the inten¬ 
tion of the author is to be gathered from the docu¬ 
ment as a whole. (Harrison and Teh Chand, JJ.). 
AliLAH RAKHA V. ALI MAHOMED. 108 I.C. 741 = 

9 Lah. 567=30 P. L. R. 107 = 
A.l.R. 1929 Lah. 45. 

_ Intention of maker must be found from ex- 

^ressions used—If two constructions possible, one 
making deed valid should be accepted. 

The true rule of construction of deeds is to find 
out the intention of the testator or settler from 
the expressions used in the document itself, and 
then to apply the law as to whether the intention 
BO expressed is valid or not. If, however, it so 
happens that it is possible to construe a document 
in two different ways the Court may accept the 
construction which would make it valid. (B. B. 
Ghoseand Roy, JJ.). RUKEYA BAKU v. NAZIRA 
BANU. 105 I.G. 647 = 55 Cal. 448=32C.W.N. 248= 

A.l.R. 1928 Cal. 130. 
- Whether contract is joint or several is a ques¬ 
tion of construction. 

The question whether a contract is joint or 
■everal or joint and several is a question of con¬ 
struction. that is, a question of the intention of the 
parties to the contract. 12 C.W.N. 84, Foil. (Kin¬ 
caid, J. C. and hobo, A.J.C.). MiB ALI NAWAZ v. 

MIB ALI ASGHAR. 97 I.C. 124= 

A.l.R. 1927 Sind 62. 

_Intention of parties should be looked to in 

construing documents containing repu gna nt words. 
(Phillivs, J.). RAJIA RAO V. Chellayya Pillai. 

97 I.C.580= A.l.R. 1926 Mad. 1208. 


-- Intentioti may he elucidated by conduct. 

The intention of the parties must be collected 
from the language of the instrument and may be 
elucidated by the conduct they have pursued. 
Chapman v. Bluck, (1838)^ 4 Bing. N. C. 187, Foil. 
(Ross and Kulwant Sahay, JJ.). MIDNAPOBB 
Zamindaei. Co.. Ltd. v. Mukta kesei 
Patrani. 96 I. C. 188= 6 Pat. 51 = 

1926 P. H. C. G. 199 = A. 1. R. 1926 Pat. 340. 


- Question is not much of parties' intention as 

of -meaning of words used. 

In construing the terms of a deed the question 
is not BO much what the parties may have intend¬ 
ed as what is the meaning of the words which they 
xis&.(S}ukh, Ag. C. J. a-nd Fawcett, J.). SECRETARY 
OP State v. Shantaram narayan DabholkAr, 
84 I. Q. 397 = 49 Bom. 99 = 26 Bom. L. R. 847 = 

A. I. R. 1925 Bom. 12. 

-- Intention of parlies should not be considered 

when deed is v/nambiguous. 

Where the document is not itself ambiguous, 
the intention of the parties should not be taken 
into consideration. {Suhra^cardy and Graham, JJ.). 
Khettea Mohan das v. Biswanath Bera. 

82 I. C. 411 = 51 Cal. 972=28 C. W. N. 894 = 
40 C. L. J. 79=A. I. R. 1924 Cal. 1047. 
- Deed should be construed according to the in¬ 
tention of the parties as evide-nced by it and circum¬ 
stances—Burden of proving the contrary on the party 
attacking. 

The intention of the parties mnst be gathered 
from the terms of the deed itself and the surround- 


DEEO—Conitraotlon^Law a^iplloable. 

ing circumstances. Oral evidence is excluded 
by S. 92 of the Evidence Act. [22 All. 149, 
P. 0., Foil.'}. Where a deed is attacked after a 
long period of years, the burden of proving that 
it is not what it purports to be lies heavily on the 
person attackingit. [38 All. 570, P.C., Ref.}. The 
fact that one of the parties to the deed is a 
Mahomedan may in a doubtful case lend some 
additional probability in favour of a document 
being construed as a mortgage, but it does not 
in any way do away with the rule laid down by 
the Privy Council that a document is to be con¬ 
strued in accordance with the intention of the 
parties as evidenced by its terms. and 

Daniels, JJ.). BISHAMBER NaTH v. MUHAM- 
MED UBAID ULDAH KHAN. 77 I. C. 572= 

45 All. 581 = 21 A.L.J. 503=4 L R.A. Civ. 433= 

A. I. R. 1923 All. 586. 

- Term will not be implied unless parties must 

necessarily have intended it. 

A term will not be implied in a grant, unless 
the Court is driven to the conclusion that the 
parties must necessarily have intended that stipu¬ 
lation and in that case only to the limited extent 
absolutely necessary to carry out what is believed 
to be their intention. {Schwahe, C.J., Coutts 
Trotter and Kumaraswami Sastri, JJ.). TlRU- 
NEELAKANTAM V. RAJA RAJBSWARA. 70 I C. 469= 

46 Mad. 177 = 15 M. L. W. 556= 
30 M. L. T. 317=A. I. R. 1922 Had. 263= 

43 H> L> J. 158. 

—Constraction—Law applicable. 

' Contract Act, S. 25^—rDeed of partnership 
—Majority authorised to etpel partner under certain 
conditions—Partner proposed to . be expelled should 
have notice of charges against him—He should have 
reaso-nable opportunity of defending himself — Char¬ 
ges should be Substantiated in a reasonable -manner. 

' / 

Where under a partnership deed, a majority exf 
the partners are authorized to remove a partner 
from the firm if certain conditions are fulfilled, 
and expulsion of a certain member lis applied for 
in a Court, the law applicable in such a case is 
that the person charged should have reasonable 
notice of. the charges proposed to be brought 
against him, that he should have a reasonable 
opportunity of defending himself and that the 
charges should be substantiated in a reasonable 
manner. Labouchere v. Bari of Wharncliffe, (1880) 
13 Ch. D. 346 ; A. I. R. 1914 P. G. 105 ; and 47 Cal. 
623, Ref. {Stuart, C.J. and Nanavutty, J.), NEM 
Das V. KUNJ Behari Lal. 110 I.C. 500= 

A I R. 1928 Oudh 424. 

- Award—Intention of maker not clear from 

language used as regards distribution of property to 
different clai-mants—Personal law was applied. 

In construing a document the same meaning 
must be given to the same word throughout the 
document unless there are very good reasons 
justifying the attribution of different meanings. 

Where, in construing an award, it was not pos¬ 
sible to gather the intention of the arbitrator in 
respect of the division of property dealt with in 
the award among the different claimants, 

Held, that the personal law of the claimants 
should bo applied in determining the shares of 
each of the claimants. {Mukherji and Boys, JJ.). 
Mt. Habib Fatma v. Mt. ar.iumand Khatun 

95 I.C. 140 = A.I.R. 1927 All. 228. 

- Document executed by Mohammedan — 

Mohammedan Law should be applied. 


D.D, VOL III—7 & 8 
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DEED—Constrnction^Law applicable. 

Mohammedan Law has to be taken into account 
in construing documents executed by Muhamma¬ 
dans. 

In the case of Muhammadans, unless there is 
an explicit statement to the contrary, the words 
“ brother ” and “ sister ” would include both 
half brothers and half sisters. (Devadoss, J.). MD. 
S. CHAMNAD V. JAINABI. 96 I C. 105 = 

23 M.L.W. 740 = A.I.R. 1926 Had. 861. 
■ Impartible esUites—Law as understood up to 

a particular year would govern contracts prior to 
that year even when they fall to he determined after 
change in the law. 

It was the settled law in India until the decision 
of the Judicial Committee in 10 All. 272, that the 
holder of an impartible estate had only a limited 
estate and except for special justifiable causes had 
no power of alienation beyond his life-time. The 
subsequent holder might indeed confirm the grant 
and such confirmation operated as confisertion 
and re-grant and the grantee could not claim to 
hold under the original grant upon the death of 
the grantor. The reversal of this accepted inter¬ 
pretation of the law does not displace its applica¬ 
tion to the contract contained in the transactions 
of 1794 and 1819 since the parties must be deemed 
to be bound by the law as then understood. 27 
Mad. 141 (P. C.), Foil. {Dass and Ross, JJ.). 
D&Bi Singh v. f. e. Christian. 84 I.C. 429= 

1924 P.H C.C. 201 = A.I.R. 1924 Pat. 776. 

- To vary rights defined by Oeneral Law the 

directions must be clear and unambiguous. 

The direction to the trustees in the trust in the 
settlement was to pay to the widow of the settlor 
within thirteen months of the settlor’s death out 
of the balance of the ' ‘ income accruing within the 
first thirteen months ” the Rs. 80,000. The trus¬ 
tees were further directed to divide the remaining 
balance of the income “ arising or accruing” 
during the first thirteen months after the settlor's 
death among the four beneficiaries named in equal 
shares. The direction in the deed operated under 
the form of a trust for sale. The balance of the 
proceeds of sale and income to be derived from it 
were to be held as subsequently directed ” except 
the income arising or accruing due for and within 
the first thirteen months after the settlor’s death,” 
as to which there was reference back to the direc¬ 
tion. 

Held, the character of payments such as these 
directed is prima facie discontinuous at common 
law. No doubt, the settlor could have given 
directions which would have modified this charac¬ 
ter, or at least, have deprived it of the conse¬ 
quences arising from its discontinuity. But such 
directions would have had to be clear and un¬ 
ambiguous in order to have the result of varying 
the rights defined by the general law. There was no 
such distinctness in direction in the deed as would 
have been required to have this effect. (Viscount 
Haldane). PHIROZ8HAW v. BAI GOOLRAI. 

76 I.C. 929=28 C.W.N. 882=1923 M.W.N. 616= 
47 Bom. 790=50 l.A. 276=26 Bom. L.R. 76= 

33 M.L.T. 372=18 M.L.W. 940 = 
A I R. 1923 P.C. 171 = 47 M.L.J. 79. 

—Construction—Lease or License. 

-- Agreement for lease held to operate present 

demise. 

Tbo operative words in the deed of agreement 
wore these : ”1 therefore considered it proper and 
suggested to the said Mussammat to take over 
lO-annuB Mauza Makdhumpur. ... in lieu of 
Rs. 10.000 of her dower-debt on the condition of 
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paying annually Rs. 600 on account of revenue an^ 
cesses and for any personal expenses. Accord¬ 
ingly my second wife, Mt. Bibi Khodaijatul Kubra 
alias Jamil Ehatun liked and accepted it. But, it 
is impossible at this time to execute any neces¬ 
sary deed at this place Islampur Konand .... I, 
therefore, executed this deed of agreement with 
the same condition. I do declare that on reaching 
Sabibganj, District Gaya, within three months, I 
shall execute a necessary deed to the above effect, 
and shall put (her) in possession and occupation 
of the said mauza. If, God forbid, a necessary 
deed to the above effect may not be executed even 
on the expiry of the aforesaid period of three 
months or I fail to execute it for any reason, the 
said Mt. Khodaijatul Kubra alias Jamil Khatun 
has and shall have right and power, according to 
this deed of agreement, to take possession of the 
said Makhdumpur in lieu of Rs. 10,000 out of the 
dower-debt due to her on the condition of paving 
annually Rs. 500 on account of revenue and road 
cess and for any personal expenses to me and to 
my heirs and representatives in respect of Mauza 
Makhdumpur .... and paying sadr Jama of 
Rs. 36-9 year after year and to get a necessary 
deed executed by me and my heirs and represen¬ 
tatives through Court or in whatever way she may 
think possible and proper.” 

Held, on construction that the instrument was 
an agreement for a lease operating as a present 
demise. (Ross and Wort, JJ.). KhoDAIJATUI* 

Kubra v. Krishna pras.ad. 

A.I.R. 1930 Pat. 530. 

-In a mining lease of a village the property 

demised was described in the operative part of the 
document as ”the underground coal and stones, 
etc., of mauza bearing Thak No. 11 specified in the 
boundaries below” and the area of the mauza was 
stated to be 121 bighas more or less. The schedule 
of the boundaries given at the end of the document 
merely contained the words “mauza bearing Thak 
No. 11-121 bighas," it was contended that tho 
lease was made with reference to the thakbast map 
and not with reference to the revenue survey 
map. 

that on a true interpretation of the docu¬ 
ment the intention of the parties was that the 
mauza was demised with reference te the survey 
map and not with reference to the thak 
map. The reference to Thak No. 11 was only for 
the purpose of identification. A.I.R. 1924 Pat. 402 
and A.I.R. 1926 Pat. 385, Rel. on. (Ross and JCul~ 
want Sahay, JJ.). PITCHER & Co. v. SATISH 
Chandra. 115 i. c. 217= 

A. I. R. 1928 Pat. 399. 

-Ijara lease—No right of transfer given under 

the lease—Lessee to surrender premises on expiry of 
lease—Lessee taking kabuliyat in respeciof some lands 
and for default in paying rent purchasing himself 
the lands in execution of decree for rent —Ijardar 
cannot retain suit lands after expi/ry of lease. 

An ijara lease provided: ‘‘The lessee will not 
save and except for the purpose.of granting dur^ 
ijara settlements to dur-ijaradars or other tenants 
or persons by means of which the rents of the said 
demised premises or the greater portion thereof 
may he collected as heretofore, assign, under-let or 
otherwise part with tho possession of the said 
hereby demised premises or any part thereof and 
will not enter into any partnership with any other 
person or persons in respect of tho demised pre¬ 
mises or any part thereof or charge or assign the 
lessee's interest under these presents or any part 



201 

^)BBD—^onstraotion—Lease or License. 

thereof without the previous written consent, of the 
Qessor. At the end (expiration) or other sooner 
.determination of the said term the lessee peace¬ 
ably and quietly surrender and yield up the said 
•demised premises to the lessor. 

Seld, that the ijaradar could not under the 
ijerms of the lease retain possession of a jotepur- I 

chased by him in decree for arrears of rent for the 
•note in respect of which ho had given a kabuUyat. 
dChattei'.fee and Page, JJ)- K. S. BannbrjeE v- 1 
DHAKENDRA Krishna Deb. 96 I.G. 639 (Cal.)- 
Where a document provided“You will have an 
authority during the term of the contract to pluck 
•or purchase both crops yourself or to give others 

'permission to pluck or purchase them, and if you 

are unable to purchase their goods yourself then 
you are to allow the other traders who have pur- 
•chased goods to take them out after levying the 
'tax according to the assessment rules of the 

Held, that the document amounted to a lease of 
■immovable property for a term of years and requir- 
•od registration. The document meant that nobody 
•could gather or purchase any of the produce with¬ 
out the grantee’s permission, which would of course 
be taken for granted in the case of the “forest 
-people” who gathered it. and that “unable to 
•purchase” meant only “do not choose to pur- 
'Ohase”. 6 N.L.R. 21, Bel. on. {Hallifax and Kotwal, 
A.J.Os.). SETH GOKUIiD.^S NATHANI v . LAL 
ARTATRAM. 93 I.G. 824— 

A. I. R. 1926 Nag. 466. 
- Dale fard is not a lease. 

A bid-sheet or dak fard showing the bids made 
■art the auction of land for settlement is a verbal 
-settlement, and the document which did not 
•contain the most important terms and was never 
•intended to be delivered to the lessee as a docu- 
•mont of title cannot in such circumstances con- i 
■stitute a lease. {Dawson Miller, C.J. and Foster, J.). 
ItAMESHWA R SiNGH BAHADUR V. KiTAB ALI. 

98 I.C. 374=1926 P.H.C.C. 261 = 

A.I.R. 1926 Pat. 487. 

•Tenant permitted to plant grove—Agreement 
that tenant should become owner of part of the grove 
subject to restrictions stated in agreement—One re¬ 
striction being against sale by tenant to outsider — Res¬ 
triction was held not to prevent mortgage to stranger. 

Under an agreement between a tenant and his 
•landholder as to the terms on which the former 
would be permitted to plant a grove, the tenant 
was to become the owner of one-quarter of the 
igrove, subject only to such restrictions as were 
laid down in the agreement itself. One of these 
restrictions was that he should not sell this one- 
quarter share to any stranger, but only to the pro- 
^ prietor by whose permission the grove was to be 
planted, otto co-sharers of such proprietor. 

Meld, that there was no covenant against 
mortgaging. {Mears, C.J. and Piggott, J.). Har 
Prasad v . Gudjari LAii.88 I.C. 263=47 All. 604= 
6L.R.A. Civ. 347= A.I.R. 1925 All. 651. 
■Mead lessee not bound to renew head-lease — 
■Covenant to allow renewal to sub-lessee if and when 
•^renewal is obtained by head-lessee cannot claim right 
to renewal in perpetuity. 

Whore the head-lessee in head-lease does not 
bind himself to take out a lease at the end of 99 
years’ period fixed in the head-lease, but has 
-agreed that if and when the lease is renewed, he 
and his heirs and assigns would pass on the benefit 
'Of that renewal to their lessee, that is not sufficient 
■to give to the sub-lessees the right to the renewal 
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of the lease in perpetuity. {Shah, Ag. C. J. and 
Kiivcaid, J.). MEQHJI MOORJT V, TYBBAIiLr 
KAUARUDDIN. 90 I.C. 189 = 26 Bom. L R. 1019 = 

A.I R. 192S Bom. 64. 

- Lease described as permanent, at fixed rent 

atid of hereditary nature indicates permanency— 
Clause for re-entry will change the nature of leaso 
words prohibiting re-entry are clear—Right of 
entry isnot repugnant to the title “ hayamgeni chit.'* 

In determining whether a lessor has a valid 
right of re-entry under a lease executed by him, 
the nature of the terms used for the description of 
the dooument, the clause with regard to tho enjoy¬ 
ment of tho property from generation to generation 
and the rent being a fixed rent would be of great 
value in the absence of clear words to the contrary. 
But in a lease of this kind the Court has to see 
what is tho contract' entered into by tho lessor 
with the lessee. It is open to the lessee to surren¬ 
der the land leased to him and it is also open to 
the lessor to contract with tho lessee that the land 
should be available for him whenever he required 
it. The mere use of the word “Kayamgeni chit” 
would not take away the force of the recital in the 
dooument that the lessee should surrender the land 
whenever required by the landlord. In construing 
a dooument of this kind the whole of the docu¬ 
ment should be taken into consideration. Unless 
there are clear words in the body of the document 
that the landlord was not to enter upon the land 
at any time, the clause in question would not be 
considered repugnant to the general tenor of the 
document. {Devadoss, J.). RAmA RAO v. THIM- 
itAPPA. 87 I.C. 433=1925 M.W.N. 157 = 

A.I.R. 1925 Mad. 732 = 48 M.L.J. 463. 
- -Clause for re-entry—Payment for improve¬ 
ments—Deed fixing proportion of value of trees paya¬ 
ble out of the valtce for improvements—Landlords 
were held liable for all improvements whatsoever. 

Tho clause for re-entry in a lease deed ran as 
follows:—“When we require tho property you 
should take half the value of the improvements 
for the trees planted by us and full value of the 
plants planted by you out of the value fixed by 
wise persons for the Improvements and surrender 
the property to us.” 

Meld: that before re-entry the landlord was to 
pay for the value of the improvements whatever 
they may be. {Devadoss, J.). RAMA RAO v. THIM- 
MAPPA. 87 I.C. 433=1925 M.W.N. 157 = 

A.I.R. 1925 Had. 732 = 48 M.L.J. 463. 

—^Lease in terms perpetual, with fixed rent, heri¬ 
table, and in default of payment of re^U of three kists 
becoming void, was held unresumable. 

The terms of grant of lands to two brothers made 
tho grant a perpetual one. The grantees and their 
descendants were to pay a fixed rent and enjoy the 
lands from generation to generation. The grantor’s 
descendants were to collect the fixed rent genera¬ 
tion after generation and when there was default 
in payment of the fixed rent for three kists tho 
fixed lease was to be void. 

Meld, that the grant was not rosumable and 
that it was peimaueut in its duration with a fixed 
rental, capable of descending to heirs in male and 
female linos and of being held from generation to 
generation. That is, in short, tlio grant was an 
absolute, perpetual, heritable and transferablo 
grant. {Jwala Prasad and Maepherson, JJ.), 
GOPAL OJHA V. RAMAOHAR SlNGH. 82 LG. 204 = 

A.I.R. 1923 Pat. 228 
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DEED'—Construction—Lease or License. 

-The material clauses of a lease •were:— 

(1) The purpose of the lease was to enable the 
lessee to erect Grola house and to purchase and sell 
all sorts of commodities therein, or in other words 
to open his business therein ; 

(2) The lease was not limited for any definite 
period but that it was a bemaiyadi lease ox a lease 
without any term; 

(3) That the lessee shall not have the power to 
construct any pucca building without the express 
and written permission of the lessor and if that 
stipulation be violated and pucca building be 
raised by the lessee without such permission of the 
lessor, ho, the lessee, shall be liable to be evicted ; 
and 

(4) In case the lessee went to erect pucca build¬ 
ing and to have a pucca well or Indara he shall 
have to do so according to the advice of the lessor. 

Held, that the erection of pucca buildings for 
the business as well as for the purpose of residence 
was in the contemplation of the parties w’ith the 
condition that permission for erecting pucca struc¬ 
tures will have to be taken from the lessor, and 
that under these circumstances the inference is 
not unreasonable, that the lease in question was 
meant to bo of a permanent character and not from 
year to year. 

kJB'emdiyadi lease or a lease without any term 
may in the circumstances of a particular case be 
shown not to confer any permanent grant. {.Tweda 
Prasad and Admni, JJ A. H. S'OBBSS v. HANU* 
MAN BHAGAT. 

2 Pat. 492=1 Pat. L.R. 130=77 I.C. 32= 

A.I R. 1924 Pat. 88. 

-Zurpeshgi lease by raiyat— -TTansferee to hold 

directly wider landlord—Transferor ceases to be a 
raiyat/or the period of the transferee's occupancy. 

In consideration of Rs. 975 the raiyat of land 
put tho plaintiff in possession and occupation of 
the land for a term of nine years. The plaintiff 
was to appropriate the produce and pay the rent 
to the landlord, that is to say, the plaintiff was to 
hold directly under tho landlord and not by way 
of sub-lease under the raiyat. The term of the 
lease was to be extended automatically until the 
peshgi money was paid. 

Held, that by this instrument tho original raiyat 
transferred his raiyati right to the plaintiff who 
thereby acquired the right to hold the land for the 
purpose of cultivating it; and the defendant conse¬ 
quently ceased to be rai/yat as long as the lease was 
outstanding against him.. He had only the rever¬ 
sion of the raiyati interest on the expiry of the term 
of the lease, but during the term of the lease the 
raii/ati interest was in the plaintiff, (i^oss, J .). 

Chaturgun Bind v. tii/Akdhari Singh. 

71 I.C. 470=A.I.R. 1923 Pat. 402. 

- Bengal Rent Act (X of 1859), 5. &—Tenancy- 

Construction—Occupancy was held not to he created. 

A suit in 18G4 by a zamindar against his tenant 
claiming possession of certain chtir land, was com¬ 
promised and fresh patta and kahuliyat fixing a 
yearly rent for a term of 8 years, were executed. 
After the expiry of tho term a fresh patta ®ud 
7cahulir/at wore to bo given at a fair rate to bo then 
Bottled. The JcabuUyat continued “if after the fair 
rent is settled according to the proper rate prevail¬ 
ing in the villages I refuse to pay that rent, then 
you will bring the lands under your khas posses¬ 
sion by evicting me therefrom; and I shall not be 
able to make any objection to the same.*’ Until a 
fresh rent was settled the tenancy was to continue 
at tho fixed rate. 


DEED—Constraction—Mavpiage Settlement. 0 T'- 

Held : upon the construction of the lease, there 
was no right of occupancy. {Lord Dunedin.) Mid- 
NAPUB ZAMINDABI CO., LTD. v. NABESH NABA- 
YAN ROT. 64 I.C. 231=30 M L.T. (P.C.) 279= 
48 LA. 49 = 48 Gal. 460=14 M.L.W. 265= 

A.l.R. 1922 P.C. 241. 

- Landlord and tenant—Lease containing option 

for renewal—Terms of renewal not stated — Period' 
and terms of new lease toiU be same as those of origi¬ 
nal lease, except clause as to renewal. 

Where there is a covenant for renewal, if the- 
option does not state the terms of the renewal, the- 
new lease would be for the same period and on the 
same terms as the original lease in respect of ailf 
the essential conditions thereof except as to the 
covenant for renewal itself. {Mookerjee and Pan¬ 
ton, JJ.). GURU PrOSANNA BHATTACHABJEE V. 
MADHUSUDAN CHOWDHURY. 64 I.G. 824= 

35 G.L.J. 87=26 C.W.N. 901= 

A.l.R. 1921 Cal. 574. 

-- —Landlord and tenant—Putni lease —Chanki- 

dari Chakran lands — Putni lease silent as to; 
rent payable—Zemindar is entitled to rent in addition, 
to amount payable to Chaukidari fund. 

Where the putni lease is silent as to the rent - 
payable for c^ukidari chakran lands, the zamin¬ 
dar is entitled to some rent in addition to the • 
amount payable to the chaukidari fund. As to the 
amount of the rent where there are no materials on 
record the putnidai is entitled to something fo?- 
collection charges. {Chatterjea and Newbould, JJ.)t, 
Maharajadhiraj Sib Bejoy chand Mohatap 
Bahadur v. Krishna Chandra Mukherjee. . 

66 I. G. 357=34 C.L.J. 275= 
A. I. R. 1921 Cal. 466. 

- Holder to be in exclusive possession—Duraiigrtf 

not specified—Provision for month's notice—Agreer , 
ment is lease not license. 

Where it is clear from the terms of the agree¬ 
ment that the holder is put in exclusive possess! oqi/ 
of certain premises although the time for wbiol^.. 
the property was to remain with him is not express¬ 
ly specified but there is a provision that he need? 
not give vacant possession without one month’s 
notice, this provision implies that the exclusive ■■ 
possession of the holder is to bo for one month' at' 
least and the effect of tho agreement is a lease in * 
favour of the holder. {Mirea. and Broomfield.], 
JJ,). SHEBIP DADUMIYAJI V. EarPEROB. . . 

32 Bom.L. R. 332=A. I.R. 1930 Bom. 165.' 

—-- Agreement to pay certahi amount of grain'- 

every year as damage caused by using the la 7 id 
lease and not license — T. P. Act, S. 105. 

An agreement by which a certain quantityJ'bf* 
grain is agreed to be paid to the owner every' 
on account of tho damage to be sustained by him// 
by his allowing the other persons to take theilf : 
cattle or carts over a strip of land is lease and nOfti 
a license nor an easement and the payment olaimdd 
is rent. {Hallifax, A. J. C.). INDAL v. DEBT. 

92 I. C. 683= A. I. R. 1926 Kag. 174. 

- Contract to extract lac is a mere licetise and 
7iot a tease. 

A contract for the extraction of lao from' treea* 
is of the nature of a license and not a lease. No • 
interest whatever in tho trees is given by such ooU^ • 
tract nor even the right to temporary possession of 
them. {Daniels, J. C.). IDOO v. NbhAIj KhAN* ' 
88 I. C. 1010=12 0. L. J. 328=2 O. W. N. 319 = 

A. L R. 1925 Oodh 456.- 
—ConBtrootion—Marriage settlement. 

Inmarriago settlement and Wills of parents-'* 

, there is a presumption that the settler or testator^ 
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intended the portions should vest in the case of 
^daughters on their attaining majority or marriage 
-and in the case of sons on ^eir attaining majority, 

• whether the children do or do not survive their 

.parents. {Twomey, C. J. and Young, J.). ESTHER 
' Cohen v. e. h. oohbn. 59 I.C. 806= 

13 Bur. L.T. 78=10 L.B.R. 196. 

- Gift to son's wife — Divorce — Effect, 

On the marriage of his son A, one S executed a 
‘deed of settlement which directed the payment of 
‘Certain income to *' the said A, during his life and 
in trust after the decease of the said *4 to H*. his 
■wife, during her life.” S obtained a divorce from 
A ; on the death of the settlor the question arose 
as to whether S forfeited the gift of income by 
rreason of the divorce. 

Held, that the devolution of marriage made no 

• difference to the settlement and that the wife was 
entitled to the income. (1375) 1 Ch. D. 563 ; (1376) 2 
Ch. D. ZlQyFoll. {Baker, J.). AlilAl HORMUSJI 
Wadiac. Jamshedjee Jeejeebhoy. 

32 Bom. L.R. 1175. 

—Construction—Mortgage or Charge. 

- Memorandum recording receipt of money and 

giving possession to usufructuary mortgagees as also 

• entitling them to registered deed does not require 
registration and agreement embodied in it can be 
specifically enforced—Registration Act, S. 17— T. P. 
Act, S. 69. 

A memorandum recording the fact that money 
.had been borrowed on the terms of a usufructuary 
mortgage and that the mortgagees had been put in 
possession and giving the mortgagees the right to 
obtain a document in a proper registered form does 
not require registration. It is merely an agreement 
to execute a usufructuary mortgage bond. This 
agreement is specifically porformable and can be 
set up as a defence to a suit for redemption. A.I.B. 
1929 P. C. ‘269, Dist. {Boss, J.), HARNANDAN 
Singh V. basudeo Narayan. 

A.I.R. 1930 Pat. 479. 

- On partition village X given to one co- 

sharer A—Agreement that A should pay certain 
amount from profits annually to other sharers and 
that the sharers had right to recover same from wlw 

• ever was in possession {for the time being) of X — 
Payment regarded as ” Malikana ” — Agreement 

•created not mere personal liability—It was not only 
charge but created interest in land. 

At the time of partition, village X was given to 
one co-sharer and in order to equalize the shares it 
was arranged that this co-sharer should pay a 

• certain sum from its profits annually to the other 
co-sharers. It was agreed that the sum should bo 
paid by the person in possession (for the time 
being) of village X and that the other co-sharers had 

• aright to recover the sum. This paymant was 
regarded as malikana in this village X. 

Held, that this agreement did not create merely 
a personal liability. It was even not only a mere 

• charge on the profits of the village, but it was moro 
than such a charge, i.e., it created an interest in the 
land itself. 9 All. 591, Bel. on. {Niamatullah J) 
Mt. Sahodra V. Badri Prasad. 

^ 1929 All. 737. 

•-^Where a fund is indicated for payment of a 

■certain allowance, the latter must be deemed to bo 
•charge on the former. {Hiamatullah. J) MT 
Sahodra v. Badri Pr.asad. A.I.r. 1929 All. 737 ! 

-- Transfer of Properly Act, S. 100~Executant 

'«/ a pro-note stipulating that the amount should 
come out of timber of ceriOMt, jungle—Valid charge ts 
-created on the timber. 


deed—C onstraotioa—Mortgage or Charge. 

M executed a promissory note in favour of P. 
On the same date a beechak was sent by M to P, in 
which it was stipulated that the amount due under 
the promissory note should “come out of the diar 
{deodar) timber” of the jungle. 

Held : that although the fund out of which the 
debt was to be satisfied had not come into exist¬ 
ence, still P was entitled to a charge on ilf's timber 
in the jungle. Collyer v. Issacs, (1882) 19 Ch. D. 
342; Tailbyv. Official Receiver, (1888) 13 A.C. 523 ; 
Tancred v. Dalagoa Bay and East Africa By. Co., 
23 Q.B.D. 239; 10 All.138; 13 Cal. 262 ; 16 Mad. 
429; 38 Mad. 600 and A.I.R. 1924 P.O. 162,’ Cons. 
and Appl. {Tek Chasid and Agha Haidar,' JJ.). 
Mangat Ram v. piyara Lal-Sundar Lad. 

115 I.C. 762=30 P.L.R. 53= 
A.I.R. 1929 Lah. 274. 

- Stipulation entitling mortgagee to recover 

amount and interest as tcell as compound in case of 
default—Bight to sue for whole mortgage money held 
accrued even before period fixed for payment of whole 
sum had expired. 

A sued P on a mortgage-deed. The deed contain¬ 
ed a clause to the effect that “in case of the breach 
of contract the above-mentioned mortgagee shall be 
entitled within the fixed period of 6 years and also 
after it at any time to recover the entire mortgage 
money and the interest as well as the compound 
interest through the Court by attachment and 
sale of the mortgaged share and my other pro¬ 
perty.” J. contended that the stipulation contain¬ 
ed in the giveu clause related to the mortgagees 
(A’s) right to obtain a simple money-decree in 
respect of the unpaid interest* and did not refer to 
his right to got a docreo for sale for the entire 
mortgage money. 

Held, that the clause did not admit of this inter¬ 
pretation. Tho clause was intended to give the 
mortgagee tho right to institute a suit for the 
whole of the mortgage money before the complet¬ 
ion of the term of six years in case the mortgagor 
failed to pay interest regularly at the end of eaoh 
year. {JVazir Hasan and Srivastava, JJ.). La.tA- 
DIN V. MT, GULAB KUNWAR. 6 O-W.N. 923= 

A.I.R. 1929 Oudh 536. 

■An agreement for a mortgage was made be¬ 
tween the parties, the purpose of which was to arrange 
the terms upon which the respondent was to grant, 
for tho true amount of the indebtedness, whatever 
this might be, a mortgage of property, which had for¬ 
merly been the subject of an agreement for sale and 
partnership between the parties. Following on the 
agreement a draft mortgage was in fact prepared 
purporting to carry out its terms, was approved by 
solicitors on behalf of the respondent, and the 
mortgage itself was actually engrossed and tho 
stamp paid for by the respondent. 

Held, that the property being identified and the 
terms of the loan being fixed, tho documout con¬ 
stituted an agreement which equity would enforce . 
unless there wore circumstances which tho Court 
would consider sufficient to justify the unqualified 
refusal on the defendant’s part to carry out its 
terms, that there was a valid agreement charging 
i the property with whatever sum was actually due, 
together with interest, and that a proper mortgage 
ought to be executed to cart}' out those terms, for 
nowhere was the binding effect of the agreement 
made conditional on fixing tho amount of the debt, 
so that it would be wholly inoperative unless this 
was first done, and the fact that the action was 
begun before the account was settled does not 
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DEED—Constructioa—Mortgage or Charge. 

-deprive the plaintiffs of all right to relief. {Lord 
SuchTnasUr). JeWAN LAL DAGA v. NILMANI 
Choudhei. 107 I.C. 337= 

26 A.Ii.J. 124=30 Bom. L.R. 305=47 G L.J. 302= 

1928 M.W.N. 154=55 l.A. 107 = 
32 C.W.N. 565=27 M L.W. 740= 

7 Pat. 305=A.I.R. 1928 P.C. 80= 

54 M. L. J. 325. 

- Deed described as mortgage—Transfer of inte¬ 
rest not for securing payment of money advanced — 
Deed was held not to be a mortgage. 

The contents of a deed and the jural relations 
constituted by it and not the name given to it 
determine its nature. 

Where ttie transfer of interest was not made for 
the purpose of securing payment of money advanc* 
ei or to be advanced for the performance of any 
engagement, 

Meld, that though the contract was described as 
a mortgage, it was not a mortgage. 2 Bom. 113 ; 11 
Bom. 462 ; 26 Bom. 252 ; 25 All. 115 (P. C.) ; S. A. 
No. 673 of 1911 (Bom ); S. A. No. 574 of 1911 (Bom.); 
S. A. No. 816 of 1912 (Bom.); Appeal No 7 of 1912 
(Bom.); and 32 Bom. 569, Foll.'^ {Patkar, J,). 
GUEABBHAI V. BHAGVAN. 114 I. C. 266= 

30 Bom. L.R. 980= A.I.R. 1928 Bom. 377. 

- Award partitioning property between J and S 

—S to pay certain amount to J and not entitled to 
alienate his share till such amount is paid —No 
charge is created on S's share for the amount. 

J and S had a dispute with each other and finally 
their property was partitioned by an award given by 
arbitrators. S was to pay Rs. 21,000 with interest 
at 0*9-6% per mensem in three instalments of 
Rb. 7,000 to J and if he failed to pay any two instal¬ 
ments, J was at liberty to realize the whole sum 
due with interest by suit or otherwise. The award 
then proceeded to state as follows : “ S shall not be 
competent to sell, mortgage, hypothecate or gift or 
make vmqf in respect of the immovable property 
allotted to him till the said amount is not paid off 
by him to the first party.” One instalment of 
Rs. 7,000 was paid and no further instalments were 
paid at all. It was contended that by the award a 
charge or a mortgage was created in favour of J. 

Meld, that the words in the award themselves 
did not create either a mortgage or a charge. So 
far as the mortgage is concerned the award not 
being an act of parties it is difficult to see how any 
mortgage could be created at all. A mere covenant 
not to alienate does not by itself create a charge on 
the property. The mere direction by the arbitra¬ 
tors not to alienate would not by itself bo sufficient 
to create any charge in the property. {Zafar Alt 
and Dalip Singh. JJ.). MANOHAB LAL v. 

LAL. i09 I. C. 479= A. L R- 1928 Lah. 440- 

- Period fixed in mortgage—It should generally 

he consirxtcd for mortgagor's benefit unless intention 
is clearly to the contrary. 

Though generally there should bo a loaning 
towards considering the period fixed in an instru¬ 
ment of mortgage as having been fixed for the con¬ 
venience of debtor, still if the intention should be 
clear that the mortgagor stipulated for the condi¬ 
tion of bis being in possession for a specific period 
the same should be given effect to. The debtor is 
at liberty to discharge the mortg.age debt 
at any time unless the terms of the document 
clearly prohibit it and fix a time before which it is 
not to bo paid. 23 I^Iad. 83 and 17 lil.L.J. 88, Foil. \ 
48 I. C. 379 ; 35 M. L. J. 287, Held Overruled. 
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DEED—Constraction—Mortgage or Charge. 


{Phillips and Srinivasa Ayyangar, JJ.). Venkata- 
BASIARAMMA V. BASANA SIMON. 198 I. C. 277=^ 
1927 M. W. N. 617 = A. I. R. 1926 Mad. 234v 

- Condition in mortgage-deed that if mortgagor- 

wished to sell or mortgage property he should sell to- 
or mortgage it with mortgagee if latter desired to pur¬ 
chase—There is an intention to give mortgagee right 
of pre-emption — Pre-emption. 

A mortgage-deed contained, a condition that iC' 
ever the mortgagor wished to sell or mortgage the 
mortgaged property, he should not be able to sell of 
mortgage it to any one except the mortgagee and' 
that if the mortgagee was unwilling to purchase it 
or have it mortgaged in his favour, the mortgagor* 
would be at liberty to transfer it elsewhere. 

Held, that there was an intention to confer on. 
the mortgagee a right of pre-emption in respect of. 
the property. {Adami and Fazl Alt, JJ.). MATURA 
SUBBA RAO V. SUBENDRA NATH. 113 I. C. 106=“ 

9 P. L. T. 747 = 8 Pat. 243= 
A. I. R. 1928 Pat. 637. 


- Want of due formalities of a mortgage would' 

not convert a mortgage into charge—No reference 
sale of hypothecated property—Charge is created 
Transfer of Property Act, Ss. 100 and 58. 

If an instrument is expressly stated to be a ^nort* 
gage, and gives the power of realization of the- 
mortgagc-moneyiby sale of the mortgaged premi^s;. 
it should be held to be a mortgage. The fact that, 
the necessary formalities of due execution were want 
ing would not convert the mortgage into a charge.. 
If, on the other hand, the instrument is not on the 
face of it a mortgage, but simply creates a hen, of 
directs the realization of money from a particular' 
property, without reference to sale, \t crates 
cha?ge,^35 Cal. 837 Foil. {Lobo, ^.J-.C.). OPP^ 
Receiver v. Tibthdas mewabam. 97 I.C. 321 — 

K T ic AinH RR. 


_ Unregistered document to pay certain commts- 

sion in perpetuity to Under—Property of the factory^ 

also liable for loan—Transfer of Property Act, S. lOO 
—liegistration Act, S. 17. 

Defendants borrowed a loan from the plaintiff fof 
starting a factory and an unregistered agreement 
was entered into, which gave the right to the plain¬ 
tiff to obtain a commission of two and a half per* 
cent, on the gross income of the factory in perr 
petuity. There were also provisions binding thedo- 
fendauts not to remove the factory, but to get any- 
futurc partners to enter into a similar agreement 
and that, in certain events, the properties of the 
factory would bo liable for certain moneys, and- 
that, iu certain other contingencies, the lender 
would be at liberty to recover a certain amount 
from the machinery of the factory or from the bor¬ 
rowers. A promissory note also was passed in- 
favour of the plaintiff which formed a part of the 
same transaction. 

Meld, that the agreement amounted to an equita¬ 
ble charge on the property within the meaning ofi 
S. 100 of the Transfer of Property Act. Also it purT 
ported to create an interest in land within the mean¬ 
ing of S. 17 of the Indian Registration Act, and as 
such it would facie require registration, and- 

as it was never registered, it could not be relied on. 
The same result follows, if it amounted to an 
equitable charge within the meaning of S. 100 ol 
the T. P. Act. {Marten and Madgavhar, JJ.). 
AMBATLAL V. KESHAVLAL. 98 I.C. 696=- 

28 Bom.L.R. 939 = A.I.R. 1926 Bom. 495. 

■ -Mortgage for 5 years—Mortgagee authomsedJ 
to redeem a prior mortgage within 6 years — 
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DEBD-^nfttPnotion—Mortgage op Charge. 

I£(frtg<xg6t can reticent it even after 6 years until his 
mortgage is redeemed. 

Where by a condition in the mortgage whioh 

was for a period of five years, the mortgagee was 

authorised to redeem a prior mortgage any time 

within the five years, , a xi. 

Beld, the mortgagee was entitled to redeem the 

prior mortgage any time, even after five years, be¬ 
fore his mortgage was redeemed. (Zafar Ali and j 
Addison, JJ.). GOPAL DAS v. MULCHAND. 

98 I.C. 960=^7 Lah. 399 = 
27 P.L R. 688 = A.I.R. 1926 Lah. 607. 

_ Usufructuary mortgage providing that mort¬ 
gagee should pay certain amount as nanhar every 
year for mortgagor's and his dependant’s mainte¬ 
nance— Nankar is a charge on mortgaged properHes 

even after foreclosure. .... 

Wlxon a covenant extends to a thing in esse 
parcel of the demise, the thing to be done by force 
of the covenant is cuodammodo annexed and ap¬ 
purtenant to the thing demised, and shall go with 
the land, and shall bind the assignee. 

A usufructuary mortgage of a share in a village 
provided "the mortgagees shall take possession of 
the mortgaged property with the exception of the 
ISO bighas sir land and of Rs. 100 cash annually, 
■which amount has been fixed for maintenance of 
the executants and their dependants and adhe¬ 
rents, etc.” The mortgage was foreclosed in 
•favour of the mortgagee and he got possession of 
the share. The annuity was treated as a nankar 
by the parties for all time, both before and after 
the foreclosure decree. 

Held, the nankar was a charge on the property 
and the mortgagee was liable to pay it even after 
the foreclosure decree. (Wazir Hasan, J.). BlSH- 
WANATH PBASAD V. ABDUS SAMAD KHAN. 

94 I.C. 788 = 1 Luck. 176 = 13 O.L J. 149 = 

A.I.R 1926 Oudh 349. 

__-Usufructuary mortgage deed stating that 

mortgagor should not bo entitled to disturb the 
mortgagee’s possession without payment of the 
principal amount atl per cent, per mensem for the 
whole term and that mortgagor should not claim 
the income of the property before disturbance shows 
that redemption prior to the expiry of the entire 
term was agreed not to be claimed and not that 
such redemption was contemplated under the con¬ 
ditions mentioned, {Kinkhede, A.J.C.). Rana v. 
WAMAN. 79 I.C. 870 = A.I.R. 1925 Nag. 11. 

- Deed containing promise by vendee of zamin- 

dari to pay mainteyiance to vendor—Question whe¬ 
ther deed created charge on zamindari —Entry in 
khewat prepared shortly after, stating that charge 
was created —Khewat deserves no higher value than 
as contemporaneous construction. 

A oertain person sold his zaminda7-i to another. 
After the sale was completed, the vendee executed 
a document in favour of the vendor, whereby the 
vendee, in consideration of the sale of the zamin¬ 
dari to him, undertook to pay a certain sum every 
year to the vendor and bis descendants for their 
maintenance. 3 years after the deed was executed, 
this allowance was entered in the khewat of the 
village as amounting to a charge on the zamindari. 

Held, that in construing the document for the 
purpose of seeing whether it created a charge on 
the property, the value to be ascribed to the khexoat 
was that of coniemporanea ex positio and nothing 

more. {Ashworth, A.J.C.). Chhotty Lal v. 
iQBAIi NARAIN. 85 I.C. 331 = 

A.I.R. 1925 Oudh 550. 


DEED— Oonstraotion—Mortgage or Lease. 

__ General stipulation regarding interest, without 

limitation as to its currency—Must be treated as 
applicable to whole period of subsistence of mortgage 
— De^—Construction. 

Where a deed of mortgage provided that the 
mortgagor shall pay the principal money secured 
by the mortgage with stipulated interest within 7 
years, and further that the interest due shall be 
paid half-yearly and that if the interest for any 
half-year remained unpaid it shall be added to the 
principal and shall carry compound interest at the 
stipulated rate, 

Held, a general stipulation in a mortgage deed 
that the mortgage money shall bear interest at a 
certain rate without any limitation as to its o^- 
rency should be treated as applicable to the entire 
period for which the mortgage money might remain 
unpaid. {Kanhaiya Lal, J.C.). NAJM-UN-NISA v, 
RagHUNATH. 67 I.C. 963=25 O.C. 36 = 

A.I.R. 1922 Oudh 122. 

- Right to have property sold for debt given but 

no express transfer of interest—Deed was held to be a 
mortgage — T. P. Act, S. 58, 

A document ran as follows ;—"This settled coal 
land, mines, etc., as well as all other movables 
shall ever be regarded as a security for the payment 
of the rent and cesses due together with interest 
j thereon due to you. I shall not be competent to 
transfer the said property by sale, gift, or 
remove the same, so long as the rent, etc., due to 
you will remain unpaid.” 

Held, it created a mortgage and not merely a 
charge. 34 All. 446, Foil. {Dasand Adami,JJ.). 
SHIVA PRASAD SiNGH V. B^NI MADHAB CHOW- 
DHURY. 70 I.C. 24 = 1 Pat. 387 = 4 P.L.T. 6 = 

A.I.R. 1922 Pat. 529. 

- Mortgage-deed stating that till certain time 

the mortgagee should be i/n possessioxi—There is no 
covenant to pay—Transfer of Property Act, S. 68. 

A deed of usufructuary mortgage contained the 
following clause " Till the above stated Vaide 
(time), you shall take possession, make improve¬ 
ments and enjoy and also pay the thiiva due, in 
respect of the property, warg No. 81.” 

Held, that there was no covenant to pay. 35 
M.L.J.219, Rel. on. {Abdur Rahim and Oldfield, JJ.). 

KUNHIMAI KUTTY BEHARI V. HALEKOTE AISABI. 

62 I.C. 723=13 M.L.W. 434= 
a i r. 1921 Uad. 636. 

- Security of other lands also offered after dis¬ 
charging pre-existing mortgage thereon—No inten- 
tion to postpone the arising of the cause of actioriwas 
held to exist — Limitation Act, Art. 132. 

Where a mortgage in plaintiff’s favour provided 
that the mortgagors would pay ofi the amount on 
the security of tho lands covered by the deed as 
well as on the security of certain other lands 
“after discharging” the mortgage thereon to a 
third party. 

Held, that the words “ after discharging,” etc., 
were not intended to postpone the date on which 
the cause of action for the enforcement of the plain¬ 
tiff’s mortgage was to arise. (Sadasiua Aiyar and 
Spencer, JJ.). SANYASIAH v. M. P. ATCHANNA 
NAIDU. 70 I.C. 759= 15 M.L.W. 289 = 

A.I.R. 1921 Mad. 624=42 M.L.J. 339. 

—Construction—Mortgage or Lease. 

- Premium taken—Portion of produce to be 

given to executants—No amount to be paid as re- 
1 demption money—No accounts of rents and i'trofits 
' except Government revenue—Deed is lease. 
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DEED—rConstraction—Mortgage or Lease. . in 

It is sometimes difficult to draw the line be¬ 
tween a mortgage with possession and a lease where 
a premium is recovered by the lessor. But where 
a premium is taken, which premium is to be 
worked off by the enjoyment of the produce for 30 
years and a portion of the produce is to be given to 
the executants of the document and there is no 
liability to account for the rents and profits, nor is 
there any question of redemption on payment of 
any money aod all that the docament requires is 
that an account should be kept as regards the pay¬ 
ment of the kist to Government and of the various 
expenses, the transaction is a lease and not a mort¬ 
gage. 25 All. 116 (P.O.), .FoZZ. {^umaraswami Sastri 
and Devadoss, JJ.). SUNDARA Raju v. Seshadri. 
106 I.C. 426 = 26 M.L.W. 739 = 1927 M.W.N. 556= 

A.I.R. 1928 Mad. 35=54 M.L.J. 76. 
- Debt being secured and transferor being en¬ 
titled to redeem, transfer is mortgage, not lease. 

The only test to find out whether a transfer is a 
lease or a mortgage is to examine whether the ob¬ 
ject of the transfer is to secure the re-payment of a 
debt and secondly whether there is, either express- 
or by implication, reserved to the trinsferor a 
power of redemption of the property. {Daivson Mil¬ 
ler, C.J. and Foster, J.), MATHURA PANDEY v. 
Chdrika Rai. 83 I.C. 192= 

3 P.L R. CiY. 103= A.I.R. 1925 Pat. 319. 

•- Defendant to reinain in -possession for a num¬ 

ber of years and then to surrender possession—Deed is 
a lease. 

A deed provided that in accordance with a prior 
agreement, the property, which had been placed 
in 1st defendant’s possession in 1910-11, should 
remain in it until the end of the year 1917-18 in 
consideration of a cash payment of Rs. 160 at the 
date of the prior agreement and other subsequent 
payments on plaintiff’s behalf, in all, Rs. 1,280, 
that Ist defendant should pay all dues other than 
extra taxes, which might be levied hereafter, and, 
should at the end of the term surrender without 
any separate relinquishment, 

Held, the document was a lease. The mortgage 
character is established only when there is a power 
of redemption reserved to the lessor either expressly 
or impliedly, so that it distinctly appears that the 
parties themselves intended the transaction to be of 
the nature of a mortgage. 3 All. 1, Rel. on. 
{Oldfield ■■ and Ramesam, JJ.) NOOKAYYA v. 
BheemANNA. 73 I C. 733=17 m l.W 712= 

1923 M.W.N. 176= 
A.I.R. 1923 Had. 454 = 45 M.L.J. 91. 

- No provision for paying off amount and no 

accounts to be rendered—Deed is not a mortgage. 

Where there was no provision under which 
power was given to the executant of the deed to 
pay off the amount which was the consideration 
for the deed, and no accounts wore to be rendered 
or required. {Batten, J.CJ). BiKHA v. SHEIKH 
AMIR. 69 I.C. 611 = 19 N.L.R. 1 = 

A I R. 1923 Nag. 60. 

—Construction—Mortgage or simple bond. 

- Document 7nentioned as mortgage and des¬ 
cription of properties given—Deed is one of mort- 
gage. 

An undertaking by a mortgagor who takes a fresh 
advance, that he will not redeem the mortgage, 
until he has repaid the advance is legal and en¬ 
forceable against himself, but it is not a 
charge on the land and it is not en¬ 
forceable against a purchaser of the land. But 
where a deed is described as a mortgage-deed 
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DEED—Construction—Personal. Liidbility^ , 

{rehennama) aind the .-boundaries.ol the villaeo 
already mortgaged are added at the end.of the.deed, 
the use of the term ‘‘mortgage-deed,” coupled with 
some detail of the property mortgaged, is not a 
mere misnomer applied to the document, and 
the document constitutes a. further charge. 
{Simpson, A.J.C.). GAYA PRASAD o. RaOHPAD. 
70 I.C. 66=9 O.L.J. 484=A.I.R. 1923 Oudh 24* 

—Construction—Partition deed. 

-^Hindu Law—Private trust—Partition deed 
providing for its tnanagement interpreted. 

Where as regards the family charity a partition 
deed provided that the eldest member from among 
the four branches of the family should exercise 
supervision and after him those that come next in 
the order of seniority should take and niauage it, 
and the question was whether on a proper con¬ 
struction of the deed the right to manage the family 
charity vested in the eldest member of all the four 
branches of the family or in the eldest member of 
senior line, 

Held, that under the terms of the deed of parti¬ 
tion, the management vested in the senior of the 
four brothers and after them, in the senior member 
of the four branches and not in the senior member 
of the first branch alone. 27 Mad. 192, Foil. 
{Kumaraswami Sastri, J.). SWAMINATHA AiyAR v. 
RAMASWAMI AIYAR. 99 I.C. 828 = 

38 M.L.T. 8=A.I.R. 1927 Mad. 1153. 

—;- Hindu Law — Partition — Sisters' right to sur¬ 

vivorship is lost by relinquishment. 

By a partition deed two step-sisters who inherited 
their father’s properties divided his immovable 
properties. It closed with the following words 
“Henceforth the only relationship between us will 
be one of friendship and not of property.” 

Held, that the patties intended not merely to 
give their present right to the properties but to 
exclude the right of succession by survivorship in 
case one of them predeceased the other. {Krishnan 
and Waller, JJ.). RUKMANI AMMAD v. NARA- 

simhachariar. 78 I.C. 173=19 M.L.W. 465= 

34 M.L.T. 29 = A.I.R. 1924 Mad. 696= 

46 M.L.J. 285. 

—Construction—Personal Liability. 

- Partition deed between father and son provid- 

i7ig that if either should fail to pay debts allotted to 
him under deed and thereby cause loss to other, it 
should be collected from property allotted in partition 
—Father paying debts allotted to son can get personal 
decree against so7i—Hindu Law — Partition. 

A partition deed between father and son provid¬ 
ed “if each fail to discharge the dobts allotted to 
his share and thereby cause loss to the other, it 
should be collected from the property allotted in 
partition to the person who had not discharged the 
debt.” With regard to certain debts allotted' to 
the son the creditors pressed the father who first 
renewed them by keeping them alive and then dis¬ 
charged them. Ho then brought a suit to recover 
the money from the son. 

Held, that a personal decree could be granted 
against the son. 33 M.L.J. 58; A.I.R. 1924 All. 
105, List. ; 23 Mad. 441; 36 Mad. 34« and 84 Mad. 
479, Rel. OH. {Odgers, J.). RamASAMI AYYAR v. 
Doraiswami AYYAR. 114 I.C. 226= 

A.I.R. 1929 Mad. 137. 

• Security bond for over-drafts by Company-^ 
Tenor of document held to point to a personfU liabi¬ 
lity to pay money. 
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DEED—Oonitructioh—Personal Liability. 

Three of the directors of the Luxmi Company, 
'Ltd. executed a surety-bond which was addressed 
^ the manager, of the Karwar Bank, Limited, of 
Ambala City which was as follows:—“Dear Sir,— 
In consideration of your allowing the Luxmi Com' 
pany, Limited, to overdraw sums not exceeding in 
the aggregate of rupees fifty thousand only (on the 
^security of Luxmi Company, Limited, demand pro¬ 
note in your favour of date) wo hereby pledge for 
4;he re-payment on demand of the said overdraft, 
together with interest thereon and of any other 
-sums or money which' may be or become due to 
■you from the Luxmi Company, Limited, on any 
account whatsoever, during the continuance of 
'this pro-note. And we hereby declare and agree 
that the overdraft allowed and intended to be 
secured by the agreement shall be taken to have 
"been allowed by you entirely upon the faith of and 
irelying upon the declaration signed by ns at the 
foot hereof, which declaration solemnly we declare 
to be true in every respect. It is hereby further 
agreed and declared that these presents shall 
'remain and be a continuing security to you for the 
balance of the said account for the time being to 
the extent aforesaid, notwithstanding that at any 
time or times the balance of the said account may 
be in your favour, it being expressly intended that 
these presents shall bo a security for the balance 
•of the said account due by the Luxmi Company, 
'Limited, to you while the said account shall con¬ 
tinue open. 

Held, that the natural construction to put upon 
what is indicated by the use of the imperfect but 
-definite expression “pledge” is that the fresh lia¬ 
bility of the three signatories personally was the 
new security. The whole tenor of the document 
pointed to an obligation to pay money. {Viscount 
Haldane). PANNALAIj v. NiHAICHAND. 

67 I.C. 423 = 26 C.W.N. 737=1922 M.W.N. 376 = 
36 C.L.J. 5=16 M.L.W. 80 = 24 Bom. L.R. 971 = 

31 M.L.T. 129 = 30 P.W.R. 1922 = 
A.I.R. 1922 P.C. 46 = 43 M.L.J. 66. 
—Construction—Powers of Court. 

•;—;- Court is good judge of meaning of words and 

4t is not duty of Court to affirm meanimg or defini’ 
•tion given in dictionaries. 

When one is enquiring after the ordinary popu¬ 
lar meaning of a term, the Court is as good a judge 
•of that meaning as any learned authority. There 
^ no reason to suppose that the Court is not put in 
better position for judging by consideration of the 
■aefinitions which are to bo got from dictionaries. 
But it is essential in this case to remember that 
the duty of the Court is to take a particular case 
-ana decide whether or not that case comes within 
the term that is in question, and it is not any part 
•of the duties of the Court to af&rm a definition as 
•one which oansafwly bo relied upon to govern all 
•other oases. {Rankin, C. J. and Mukherji J ) 
OJAMSHBEPUEUSHOTHAlf DAS V. ABDUL RAHIM 
OOSUAN. 33 C.W.N. 709 = 

A.I.R. 1929 Cal. 703. 

- -Document construed by Privy Council in a 

■ certain waij—It is not open to further consideration 
by High Court. 

Where a document was construed by the Privv 
Council in a certain way in a previous litiea- 
diion. ® 

Held, that the effect of the document is a 
matter of construction and is a question of law 
^nd that question of law having been decided in 


DEED—Constpaotion—Powers of Court. * 

a certain way by the highest tribunal is not open 
to further consideration by the High Court in 
subsequent litigation. (B. B. Ohose and Panton, 
JJ.). jANAKi Nath Roy v. Khawaju Habit 
BULLA SAHBB. 100 I C. 413=43 C.L.J. 1S1= 

A.I.R. 1927 Cal. 359. 

- Court must see what meaning parties intended 

to convey where terms of art or terms having well-' 
known meaning are not used. 

In construing documents where terms of art or 
terms which have got some well-defined meaning 
are not used the Court should see what meaning 
the parties intended to convey by what they wrote 
in the document. However inelegant the language 
may be the Court should try to see what the 
parties intended to convey by the terms or by tha 
words used in the dooument. {Devadoss, J.). PODA- 
PATI CHENDRAYYA V. MANDUVA HANUMAYYA. 

98 I.C. 450=A.I.R. 1927 Mad. 193. 

- Deed called “ sale~deed ”—Courts are notpre~ 

eluded front ascertaining its true nature. 

The fact that a deed is styled a “sale-deed” and 
the further fact that the word employed for tho 
purpose of transfer is “sale” cannot preclude 
Courts from ascertaining the true uaturo of tho 
transaction and to hold on a proper construction 
of the deed as a whole that it does not in essence 
evidence a transaction of sale : A.I.R. 1921 P. G. 
89, Rel. on. {Stuart, C.J. and Wazir Hasan, J.), 
TALiB AH V. Kaniz Fatima begam. 

102 I.C. 142=2 Luck. 575 = 4 O.W.N. 400= 

A.I.R. 1927 Oudh 204. 

- Each document must be interpreted according 

to its tenor—Lessee or other person undertaking to 
pay in kind, need not invariably pay in kind—Where 
option is given to pay in kind or in money Courts 
should not go behind t)ie document. 

Each document should be interpreted according 
to its tenor. It is not an invariable rule that where 
a lessee or other person undertakes to pay rent or 
maintenance or any such thing in kind he should 
always pay it in kind. Where an option is given 
to the promisor to pay in kind or in money, and if 
the amount payable in money is fixed in the docu¬ 
ment, Courts should not go behind tho document 
and say that the intention of tho parties was to pay 
in kind. 47 Cal. 133, Foil. S. A. No. 460 of 1922, 
Dist. [Devadoss, J.). Chennama Naidu v. Ven- 
KATAMMAL. 901. C. 996=22 M. L. W. 369 = 

1925 M. W. N. 735 = A. I. R. 1925 Mad. 1023= 

49 M. L. J. 186. 

- Clerical error should be corrected. 

In construing a document a Court should treat 
the document as a whole and if in a particulat 
context, anything is obviously a clerical error, the 
Court should correct it. 54 H. C. L. 66 , Ref. to. 
(Wazir Hasan, A. J. C.). ChaUDHURI ABDUL 
WAHAB V. MT. TAHIRA band. 89 I. C. 51 = 

12 0. L. J. 167 = 2 0. W. N. 357 = 
A. I. R. 1925 Oudh 377. 

- Court may go into surrounding cireumstances 

to find out relative position of parties. 

In all questions of the construction of written 
documents the Court is at liberty to and must 
usually go into the surrounding circumstances in 
order to see what was tho relative position of the 
parties how they came to enter into business 
together and the particular circumstances of that 
business at the time may also be a matter for con¬ 
sideration and may be a matter of importauoe* 
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DEED—ConstFnotion—Poveri of Oonrt. 

(Mears, C. J. and Knox, J.). Bam Kunwab 
BAMESHAB das V. nabaik das laohman das. 

A. I. R. 1921 All. 399. 

- It does not matter whether a litigant calls a 

document a contract or by other name—Duty is on 
Court to decide. 

It does not matter what view a plaintiff or a 
defendant may take of his obligations. In ques* 
tions of construction of documents it does not 
matter in the least whether a litigant calls a docu¬ 
ment ‘*a contract” or by any other name; its true 
construction is entirely for the Court. Where a 
manifestly improper construction (to his own pre¬ 
judice) was originally apparently admitted by a 
party. 

Held: that the Court should apply the right con¬ 
struction only. {Meats, C. J. and Knox, J.). RAM 
Kunwab Bameshab Das v. nabain Das Lac^- 
MAN DAS. A. I. R. 1921 All. 399. 

flonstFUCtion—Principles. 

ConstFoctlon as a whole. 

CoDStroction giving: validity. 
Contemporaneous oonstraction. 
Conveyance. 

Deed by layman. 

Deleted wo^-ds. 

Incorporation by referring words. 
Intere»t. 

Letters of credit. 

Name immaterial. 

Natural meaning. 

*Next heirs' meaning of. 

Object of Interpretation. 

Plain intention. 

Flaral includes singular. 

Points for consideration. 

Precedents. 

Presumption. 

Previous conduct. 

Probability. 

Reference to other deeds. 

Same meaning. 

Strict construction. 

Subsequent addition. 

Terms of deed. 

—Construction—Principles—Construction as a 
whole. 

_Where each point by itself is inconclusive,but 

the weight which is obtained from the effect of the 
whole was ignored, the Frivy Council adopted the 
construction as indicated by whole document: 
A.T.R. 1923 Mad. 1 (P. B.), Disapproved. {Lord 
Atkin). V. SEETHAYA v. P. SUBRAMANYA. 

117 I.C. 507 = 33 C.W.N. 578=32 Mad. 453= 
29 M.L.W. 804=31 Bom. L.R. 786= 
49 C.L.J. 566=96 I.A. 146= 
1929 M.W.N. 553= A.I.R. 1929 P-C. 115= 

56 M.L.J. 730. 

_ Skia mother inheriting l/6th as fixed share 

and 5196th by return—In the deed of gift of her share 
only ^|6ih mentioned—Donees are still entitled to the 

whole, . . . 

A doed must be read as a whole m order to ascer¬ 
tain the true meaning of several clauses. The words 
of each clause should be so interpreted as to bring 
thiim into harmony with the other provisions of 
tho deed, if that interpretation does no violence to 
the moaning of which they are naturally suscepti- 
ble. It is competent to the Court to disregard the 
literary meaning of tho words and give them 
another meaning, if tho words are sufficiently 


DEED-T-Construotion—Prineiplei— 0oii8traotioa» 
as a whole. 

flexible to bear that interpretation; N» W. By. 
Lord Hastings, (1900) A.O. 260, Foil. 

A Shia mother executed a deed of gift of her- 
share which she inherited from her deceased son,. 
vie., l/6th as her fixed share and 5/96thB by return.. 
Bnt the deed mentioned l/6th share only. 

Held : that the donees are entitled to the whole.. 
{Shadi Lai, C.J. and Aga Haider, J.). YUBUP AIiI 
MAMUJI V. ALIBHOY MAMOONJI. 116 I.C. 177= 

10 Lab. 671 = 30 P.L.R. 709 = 
A.I.R. 1929 Lah. 53. 

-Documents ought to be construed with due- 

regard to the intention of the parties as it is to be- 
collected from the whole context of the instruments 
so as to make one entire and consistent construotiox^ 
of the whole. 


A loan of Rs. 10,000 was made for three yeare 
with interest at J Re. per cent, per mensem. The 
interest was to be paid before 10th of every month* 
and a receipt obtained, but if default should be- 
made in payment in this manner, or in getting a* 
receipt, the provision was “shall pay interest on* 
interest” at the rate of 1 per cent. 


Held : that these words fairly enough refer to^ 
interest to be borne by a sum in arrear, if that, 
sum was payable as interest and they did nofc 
mean that interest on the composite sum of princi¬ 
pal and interest at double the rate reserved upom 
the principal sum for the whole three years was to* 
be paid: Barton v, Fitegerald (16 East, 630) ; 
SicTclemore v. Thistleton (6 M. <fe S. P- 9) Aiid Bl^rslie' 
V. Borthwick, (19o5) A.C. 93, Foil. {Lord Atkinson).. 
P.C. MUTHU OHETTIAB u . K.V. MEENAHSHI- 

SUNDABAM AYYAB. 107 I.C. 

1928 M.W.N. 91 = 5 O.W.N. 166= 
30 Bom. L.R. 261 = 27 M.L.W. 395 = 
26 A.L.J* 488=32 C.W.N. 569 = 
A.I.R. 1928 P.C. 35 = 54 M.L.J. 82.. 


_ Name given by maker should not be lightl^^ 

brushed aside but it is not conclusive. 

In construing a deed the entire document should 
be considered and not merely particular words, 
terms, or even clauses and this has to be done inr 
the light of the surrounding circumstances. The- 
name by which the instrument is called by 
the maker must be borne in mind and should nok 
lightly be brushed aside, but it is not conclusive. 

Ananthakrishna Aiyar, J .—No doubt when a* 
party uses a particular nomenclature in connexion' 
with a document that he executes, the Courts are- 
bound to start with the presumption that he knows, 
the law as every man is supposed to know the law 
and starting with the presumption that the execut¬ 
ant purports to call the document that he executes, 
by a particular name the Court should examine 
the principal terms of the document in the same 
light. {Srinivasa Aiyangar and Ananthakrishna- 
Aiyar, JJ.). PASUNGILIA PlLLAI v. ISAKKIMUTHtT 
PILBAT. Ill I.C. 22 = A.I.R. 1928 Mad. 349. 

-In a deed of settlement executed by the father 

to settle his property upon his male issue and also- 
to provide for the maintenance of himself, bis wife, 
his daughter and his mother, in short to make suc^ 
arrangements for the members of his family andi 
for those whom he was morally bound to support, 
as might prevent future disputes, it would be 
unsafe to interpret its provisions piecemeal and to* 
rely upon them for the purpose of determining the? 
rights conferred on a particular individual mentmn- 
ed therein. In order to put a correct interpretatioxa 
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DEED — Conatruotion—Ppinciples—Constmotion 

as a whole. 

on a deed it must be looked to as a whole. 
It would be unsafe to ignore certain express ptovi- 
aious in the deed and merely to rely upon the rest: 
9 M.I.A. 123 and 9 Cal. 952 (P.Q.), Foil. {Stuart, 
C. J. and Gokaran Nath Misra,J.). MT. Wahibun- 
NISA V. MTJSHTAF HUSAIN. 95 IX. 113= 

13 O.L.J. 278 = 3 O.W.N. 434= 
A.I.R. 1927 Oadh 323. 

■The ceneral rule of construction of a written 


contract is that the language of an instrument is to 
be understood in its ordinary and natural meaning 
but at the same time the whole of the contract 
must be considered in order to ascertain the mean¬ 
ing of any particular part thereof. (Raymond, 
A.J.C.). TTEBAIiliT ABDUL HUSSAIN v. JAMES 
FlNLAT & Co. 80 I.C. 969 = 17 S.L-R. 15— 

A.I.R. 1924 Sind 105. 

•All varts must be construed harmoniously — 

^ __ _ ^ A J ^ ^ 4 a 


Erroneous addition to previous correct description 
will not vitiate latter. 

The best construction of deeds and the one most 
satisfactory to the Courts is to make each part 
expound the other, so as to make all parts agree 
and if a doubt arises as to the construction of a 
grant and the doubt can be removed by construing 
the deed adversely to the grantor, this will be 
done. As soon as there is an adequate and suffi¬ 
cient definition of what is intended to pass by a 
deed, any subsequent erroneous addition will not 
vitiate it. (Das and Bucknill, JJ.). KUMAR 
Kalikanand Singh v. Shiva nandan Prasad 
S iNQH 63 IX. 625=3 Pat. L.T. 149 = 

A.I.R. 1922 Pat. 122. 

•Construction harmonising all parts is prefer¬ 


red to one causing repugnancy. (Daniels and Dalai, 
A.J.Cs.). HAPIZ-UN-NISA V. JAWAHIR SINGH. 

1921 Oudh 209 = 66 I.C. 24=24 O.C. 374. 

-Construction harmonising all parts must he 

^ A ^ ^ 4 


preferred to that introducing repugnancy. 

If a document is open to a construction which 
makes all parts of it harmonise with one another, 
that construction is always to be preferred over one 
which introduces a repugnancy between one part 
of the document and another. (Daniels and Dalai, 
A.J.Cs.). Mt. HAFIZ-UN-NISA V. Ja-WAHIR 
SINGH. 66 I C. 24= 24 OX. 374= 

A.I.R. 1921 Oudh 209. 

—Construction—Principles—Construction giving 
validity. 

--When two constructions of an instrument are 

possible, the law favours the construction which 
will make it valid. (Shadi Lai, C.J. and Bhide, J.). 
GODHA RAM c. SUDH SINGH. 116 I.C. 457 = 

10 L.L.J. 375=10 Lah. 381 = 30 P.L R. 546= 

A. I. R. 1929 Lah. 812. 


■ Court should lean towards a construction 
favouring the validity of the contract rather than its 
illegality. (Shah, Ag. C. J. and Fawcett, J.). 
BALWANT VISHNU V. MISHRILAL SHIVANARAYAN. 

85 I.C. 177 = 26 Bom. L.R. 1194 = 
A. I. R. 1925 Bom. 115. 

^-Construction— Principles — Contemporaneous 
construction. 

■ ■ Contemporaneous construction is not binding 
if manifestly iyicorrect. 

The Courts cannot be compelled to follow a 
contemporaneous but incorrect construction of a 
document. When the construction of the doou- 
snent is doubtful, then a contemporaneous oon- 


DBBD—Construction— Principles—Interest. 

struction of it will have great weight in turning the- 
soale. (Ashworth, A.J.C.). CHHOTET LAL v. IQB^. 
NABAIN 85 I.C. 331=A.I.R. 1923 Oudh 5S0L 

—Construction—Principles—Conveyance. 

. —Conveyance to 2 or 3 without specifying shares^ 

creates tenancy in common. 

A conveyance to two or more persons without! 
words snecifying their shares does not constitute a 
joint tenancy but constitutes a tenancy in common. 
{Walsh and Lindsay, JJ.). RAM PIARI v. KRISHNA 
PIARI. 63 I.C. 301 = 43 All. 600= 

19 A.L.J. 608 = A.I.R. 1921 All. 50. 

—Xonstrnction—Principles—Deed by layman. 

- 17422 —Testator a layman—Words must not be-- 

strictly construed—Circumstances also should be- 
looked at. 

Where a Will is made by a layman. Court must:, 
not construe it with too great nicety, or assign too- 
much weight to the exact words that are used for a. 
transfer of property, as if the testator were accu¬ 
rately weighing the difference between a testamen¬ 
tary instrument and one operating inter vivos. In. 
a case like this not only the words actually used, 
in the deed should be considered, but also the 
circumstances should be taken into consideration, 
and the matter ought to be broadly looked at: 
10 Cal. 792 and 82 All. 227, Foil. (Walmsley and: 

Chakravarti, JJ.). BRAHMOPADABHATTAOHARJEB 

V. RAI MOHAN HALDAR. 94 I.C. 967v 

—Construction—Principles—Deleted word*. 

- Printed form with clause deleted—Same effect' 

as if non-existeyU. 

The eSeot of deleting words in a printed form of 
mercantile contract was the same as if the deleted, 
words had never formed part of the print at all. 
(Viscount Sumner). SASOON AND SONS V. INTER¬ 
NATIONAL Banking Corporation. 107 I.C. 225 — 
55 Cal. 1 = 54 I. A. 317 = 25 A. L. J. 665 = 
29 Bom. L.R. 1181 = 46 C. L. J. 61 = 1 L.C. 241 = 
1927 M. W. N. 648=32 C. W. N. 30 = 39 M.L.T. 659 = 

A. I. R. 1927 P.C. 195 = 53 M. L. J. 42. 

—Construction—Principles — Incorporation by’ 
referring words. 

- Xf term to he incorporated is at variance unth. 
the terms in main document, latter vnllprevail. 

The rule of incorporation by referring words is a- 
rule of construction. But if the term to be incor¬ 
porated is at clear variance with a term in the 
main document itself, it is the latter term that, 
must prevail and not the former. The question iu 
each case is one of intention and it cannot reason¬ 
ably be presumed that, when the parties make 
a distinct provision in the main document, they 
intended that that term was to be subject to, and. 
directly contradicted by a term in the subsidiary 
document, the terms of which have become a 
of the bargain only by force of the referring v^r^. 
(Venkatasuhba Rao, J.). MylaporE H. P. F. 
Ltd. v. SABAPATHI. 105 I C. 796 = 39 L.T. 261 — 

A. I. R. 1927 Mad. 894=53 M.L.J. 272. 

—Construction—Principles—Interest. 

——Interest will run till date of re-payment of 
principal unless stipulated to the contrary. 

The general principle of construction is that 
money borrowed on interest will carry interest 
till the date of repayment of the principal unless 
the contract makes provision to the contrary • 
A.I.R. 1922 Oudh 122 ; A. I. R. 1923 All. 7 and lO 
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'DEED— Gonstractlon — Principles — Letters of 

Credit. 

■All. 39 (P. C.), WoU, {Stttart, C. J. and Wazir 
■Hasan, J.).GOKVL FBASAD V. GOITRI PRASAD. 

100 I.C. 180= 
4 0. W. N. 147= A. I. R. 1927 Oudh 595. 

—Construction—Principles—Letters of Credit. 

' L ietters of credit are defined — L/iberal con- 
sirwHon is permissible only if tliere is scope for 
■ constr-uctio^i. 

While no set form-of.words may be necessary yet 
a letter of credit as known to the law must contain 
a request (general or special) to pay the bearer or 
person named, money, or sell him some commodity 
on credit, or give him something of value, and look 
to the drawer of the letter for recompense, and it 
partakes of the nature of a negotiable instrument. 

' The rules governing bills of exchange and 
negotiable promissory notes are always the same, 
-fixed and determinate; while letters of credit are 
to be construed with reference to particular and 
often varying terms in which they may be 
expressed, the circumstances and intentions of the 
parties to them, and the usages of the particular 
trade or business contemplated. Letters of credit 
are accordingly not construed with technical 
nicety, but are considered as being usually framed 
with more or less informality and looseness of 
• expression, and hence Courts have sometimes 
indulged in considerable freedom of interpretation 
in the effort to arrive at what is desiguated as the 
true intention of the partie.s. Instruments of this 
sort Ought to receive a liberal interpretation. The 
words should receive a fair and reasonable inter¬ 
pretation, so as to attain the objects for which the 
instrument is designed and the purposes to which 
it is applied. There is room for this principle, 
only when the provisions of the agreement are 
ambiguous, loose, or susceptible of more than one 
fair interpretation; if it admits of two fair interpre¬ 
tations and the guarantee has advanced money on 
the faith of that most favourable to his rights, that 
interpretation will prevail. The expression “con¬ 
firmed irrevocable credit*' does not amount to a 
, guarantee of the solvency of the person for whom 
letter of credit is passed. {Mookerjee and Iia7ikin, 
JJ.). CHANDANMUIiti BENGANEY V. NATIONAL 

Bank of India Ltd. 791. C. 757=51 Cal. 43= 

A. I. R. 1924 Gal. 552. 

“ Construction—Principles—Name immaterial. 

- Title of deed is not conclusive of rights of par¬ 
ties. 

The more fact that the document of title hold by 
the grantees is called a potta, and that they 
executed a luihuliyal in similar terms is not con¬ 
clusive of the question of whether they were mere 
leaseholders, i. e., farmers of revenue or wore true 
proprietors paying a januib^indi to the overlord. 
(Lord Dunedin). NAYAK VAJESINGJI v. SECRE¬ 
TARY OF STATE. 82 I. C. 779=21 M. L. W. 28= 
1924 M. W. N. 694=48 Bom. 613=51 I. A. 357 = 
22 A.L.J. 951 = 5L.R.P.C. 199 = 26 Bom. L.R. 1143 = 

40 C. L. J. 473 = 29 C. W. N. 317 = 
A. I. R. 1924 P. C. 216=47 M. L. J. 574. 

-The true construction of a document docs 

not depend upon the name which 'is given to it, 
but it mu.st be determined with reference to its 
terms. (Dalai and Waeir Hasan, A.J.Cs.). KARIM 
I^ad Khan v. Mt. Bibi ghai^-uran. 66 I.C. 110= 

9 O.L.J. 104=A.I.R. 1922 Oudh 42. 

- —Document hei^tg called dowl kabuliyat does^iot 

^fcidc itn nature—Document as a whole should be con- 
tidcred —Bowls expressly excluding li’ansferability 


DEED—Oonstraction—PrinclpleB*—* Next Heivsi* 

meaning’of. . a 

—Custom of transferability cannot he proved — Evi'^ 
dence Act, S. 92 (5). .•■■ > ' 

The mere fact that a document is called a dowl 
kabuliyat does not decide its nature ; the document 
should be looked at as a whole to see what it is. 

Any evidence designed to show customary inci¬ 
dents of tenure as attaching to the jotes must be 
rejected if and so far as it conflicts with what is 
contained in the dowls themselves. 

Where the dowls contain an express statement 
that there is no right of sale, gift or transfer with¬ 
out the landlord’s consent in face of this, it is 
impossible to admit evidence of a custom of 
transferability in the jotes. (Qreaves and Newbouldt 
dj".). MD. AYEJUDDIN MEA V. PRODYAT KUMAR. 

61 I.C. 503 = 48 Cal. 353 = 25 C.W.N. 13 = 

A I R. 1921 Cal. 741. 

' ' Terms and 7iot name of deed are material. 

Merely calling the document a patt Istimrari 
does not make it so. The Court must ascertain the 
legal eflect of the document whh reference to its 
terms. A.I.R. 1921 P. 0. 89, Bef. (IVazir Hasan, 
A.J.C.). LIAKAT HUSAIN v. NAROTAM DAS. 

65 I.C. 780=8 O.L.J. 516= 
A.I.R. 1921 Oudh 254. 

—Constructioif—Principles—Natural meaning. 

-The natural and obvious meaning of the 

words in a deed cannot bo refused to be given to 
them, merely because it is suggest* d that the words 
have been inserted in the deed for the purpose of 
ascertaining and specifying the stamp duty which 
was to be paid. If that were the object of insert¬ 
ing the words in the deed it ought to have been so 
stated. {Sa7iderso7i, C.J. aivd Richardso^i, J .). F.AN- 
INDRA Nath Roy v. Bhola Dassi Bebi. 

75 I.C. 402=38 O.L.J. 21. 

- Words must be construed according to natural 

meanhig. 

The words in a written instrument must bo ooo- 
structed according to their natural meaning. 
(J wala Prasad a7td Adami, J J.). Ramlal KAVEEAJ 

V. Satyaniranjan Chakravarty. 

1921 P.H.C.C. 49 = A.I.R. 1921 Pat. 379. 

—Constrnction—Principles—‘ Next heirs ’ mean¬ 
ing of. 

- Daughter and after her, next heirs' ordinarily 

means heirs next after the daughter but where daugh¬ 
ter dies before s^iecession opens up ‘ next heirs' mean 
simply the Clearest heirs of the propositus. 

Per Spencer, OJfg. C. J. —If several objects are 
placed in a '-ertain order, and mention is made of 
one and then of the next, the word “Next ’* ordina¬ 
rily signifies the next in that order. Eastwood v. 
Lockwood, fl868) 8 M. H. 0. R. 424, Ref. 

Where an estate was given to the widows of a 
certain deceased Raja and it was provided that on 
the death of the last surviving widow, the daugh¬ 
ter of the Raja or failing her the next heirs of the 
Raja would inherit that property and where the 
daughter predeceased the last surviving widow. 

JETeid: that ordinarily the words “next heirs’* 
would refer to the heirs next after the daughter bub 
that in this ease, owing to the death of the daugh¬ 
ter before that of the last surviving widow, the 
next heirs wore the nearest heirs of the Raja and 
not the heirs next after the daughter. 

Per Kuinaraswami Sastri, J .—Unless the terms 
of the grant, clearly render it necessaay to do so 
the nearer heirs of the Raja under the Hindu Law 
Ought not to be excluded in favour of remoter heiis^ 
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DEED Constraotion Principles — Object of 
interpretation. 

{Spencer^ O. O. J. and Kumaraswami Sastri, J.), 
Mahabaja op Kolhapur v. Sundaram attar. 
93 I.C. 705 = 48 Mad. 1 = A.I.R.1925 Had. 497. 

—Construction—Principles—Object of interpre¬ 
tation. 

- Intention determines nature of deed and it is to 

he gathered from the deed. 

The primary object of all interpretation is to 
determine what intention is conveyed by the deed 
and the primary sovirce of determining such an in¬ 
tention is the language used in the deed. (Wazir 
Hasan and Raza, JJ.). BASHIR AHMAD v. MT. 
ZUBATDA Khatum. 92 l.G. 265 = 1 Luck. 83 = 

29 0. C. 108 = 3 0. W. N. 105 = 
A. I. R. 1926 Oudh 186. 

—Construction—Principles—Plain intention. 

Meaning of clause according to plain intention 
rendering clause invalid—Still meaning cannot be 
modified or cut down. 

The meaning of a clause in an agreement accord¬ 
ing to the plain intention is not to be modified or 
cut dow» with reference to the consideration that 
the construction according to the plain intention 
may render the clause invalid. {Ramesam and 
Reilly, JJ.). TIRUMALA CHETTY RANGAYTA 

Chetty V. Srinivasa Raghavacharlu. 

121 J. C. 753 = 52 Mad. 300 = 1929 M. W. N. 93 = 
29 M. L. W. 329 = A. I. R. 1929 Mad. 243 = 

56 H. L. J. 318. 

—Construction — Principles — Plural includes 
Singular. 

Where a wajih ul-arz while recording a custom 
provided, “ or if there be no wife with sons, then 
tbe wives of the deceased shall become absolute 
owners with a right of transfer over the inheri¬ 
tance of the deceased in equal shares.” 

Held : that the statement meant that where the 
deceased co-sharer has left only one wife without 
a son, that wife becomes an absolute owner with a 
right of transfer over the whole property. The 
plural includes the singular, and it would be con¬ 
trary to all right rules of interpretation to hold 
that the custom did not affect a single wife with¬ 
out a son. {Stuart and Hasan, JJ.). Sartaj 
Koer V. Mahadeo Bux. 92 I. c 657= 

1 Luck. 120=29 0. C. 153 = 13 0. L. J. 416 = 

A. I. R. 1926 Oudh 332. 

—Construction—Principles—Points for considera¬ 
tion. 

- —factors for consideration besides wording. 

In construing a document antecedent events 


subsequent conduct of the parties to it and the 
surrounding dircumstances are as important as the 
j^rds employed in disposing of a property. 
{MuTcerji, Kendall and Hiamatulldh, JJ.) FAznr. 

Ahmad «. Har Prasad. 116 1 C 1 = 

1929 A. L. J. 620 = A.I.R. 1929 All. 465. (F. B). 

Tenor or actual words of the document must be 


seen. 


The Court is not justified to read into any docu¬ 
ment an intention which is not expressed in it 
It is not proper to interpret the terms of one doeti- 
ment in the light of the terms of another docu¬ 
ment. Each document must be interpreted accord- 
ing to the tenor and actual words used in it 
Wevadoss, J.). Subraya Pai v. Subramania 
Pattar, 111 I.G. 218 = A.I.R. 1928 Mad. 648. 

construing a deed the Court should consider 
an the surrounding circumstances, the position of 


DEED ^ Construction — Principles—Points fort' 

consideration. 

the parties to the agreement, its subject-matter,, 
and th- apparent purpose and object thereof, and 
particular the provisions to be construed. 

At the conclusion of the War tho Goverament 
of South Australia was faced with the problem of 
dealing with numbers of discharged soldiers, and 
determined to make provision for the settlement of 
such men on unoccupied Grown lands and for 
sdvai^ces out of public funds to men so settled. 

The respondent, a discharged soldier, who had 
some training on a Government training farm, by 
a letter applied for a grant of the lands in question. 
His application was granted. He later on accepted 
an agreement over the land which was to be for a 
term of 65 years, and thereby the vendor agreed 
to sell and the purchaser to purchase the land as 
therein described. One of the conditions in the 
agreement was ; “If at any time within the period' 
of ten years from the date of this agreement the 
vendor is satisfied on such evidence as he deems 
sufficient that by reason of incompetency or perso¬ 
nal disability the purchaser is incapable of manag¬ 
ing the said land with advantage to himself or- 
that the purchaser has neglected to work the land 
satisfactorily or has been guilty of serious mis¬ 
conduct during his occupation thereof, the vendor 
by notice in writing given to the purchaser may 
determine this agreement upon and subject to such- 
terms and conditions as the vendor thinks fit (and) • 
upon the expiration of three months from the 
giving of such notice the agreement and the right 
of the purchaser to complete the purchase and 
possession of the said land shall cease and deter¬ 
mine and be void, anything in this agreement to-- 
the contrary notwithstanding.” 

It was contended that before deciding to termi¬ 
nate the agreement it was incumbent upon the 
vendor to institute some judicial or quasi judicial 
enquiry or at the least to communicate to the 
purchaser^ the information he had received and 
his intention to act thereon and give him an oppor¬ 
tunity of stating his case in answer thereto. 

Held : that no such enquiry was contemplated 
that^ the vendor was exercising a merely 
administrative function and was entitled to form 
an opinion on such materials as ho himself 
thought sufficient. {Lord Warrington of Clyffe). 
G. R. Laffer v. P. A. Gillen. 107 I.C. 347=- 

A.I.R. 1927 P.C. 275. 

- —Intention is to he gathered from words, and 

doctrines are to be given due weight. 

ReT Dawson Miller, G. J.—The intention of a 
deed is primarily to be gathered from the words of 
the instrument itself, and the application of 
doctrines, although they must bo given due weight, 
must not be allowed to overrule the clear indica¬ 
tions of intention to be gathered from the words of 
the document. But the meaning to be attached io 
them may be affected by surrounding circum¬ 
stances, and where this is the case those circum¬ 
stances no doubt must be regarded. 25 All. 351.£ii-!s.; 
42 Mad. 283, Diss. {Dawson Miller, C. J. on difference 
between Das, J. and Foster, J.). HiTENDRA SiNGEt 
V. Rameswar Singh. 88 I. C. 141 = 87 I. c. 849= 
4 Pat. 510=6 P. L. T. 634 = A. I. R. 1925 Pat. 625. 

- - Deed of settlement — Object, scope and surround - 

wig circumstances must be considered. 

To determine the true construction of a deed 
of settlement regard must be had to the object 
and the whole scope of the instrument, judged 
if necessary, by reference to the surrounding 
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deed—C onstruction—Principles—Points for con¬ 
sideration. 

«ircumstanceB. {Mookcrjee a,id 
Cantona Boy v. advocate-general, Bengal. 

62 I C 193 — 48 Cal. 124 = 25 C. W. N. 343 — 

‘ A. I. R. 1921 Cal. 389. 

_ must consider substance of transaction, 

’“lUr^n^umbent upon the Court to look to the 
-substance of the ‘"8® 

IftPTition to the mere form, 42 Cal. 56 (P. O.). JfoU. 

This principle is applicable, quite as much to 

■involun^ry alienations as to voluntary conyey- 
involuntary execution of a decree against 

ances. I oossossion of an estate as such it 

contended merely because he is not des- 

x^Tt^ that th?''executor''“°ilfooSri^^^ 

'SAMSUDDIV^ C. L.^L*i98 = A. I. R. 1921 Cal. 146. 

—rftnstruction—Principles—Precedents. . 

Z^Consirwciion put on similar- document « 7io 

19 not to be construed with refer- 
A document 19 noi. eimilar document 

(If 5) 10 Gh. 

-was construed. - Bose,JJ.). SARAJU- 

ttotirmoa^e DEbI. 112 1.0.113 = 

_ .Everv document must be construed by itself. 

^TTrv document has to be interpreted upon its 

, .ri« ana an rnfer>pr"ofln| 

.DURGA v. LAL ^ N. 992 = 4 Luck. 138 = 

A. I. R. 1928 Oudh 509. 

Each document s)u>uld be construed on its ovm 

fnerits. to obtain assistance in 

The from the co“’‘'““‘‘““ 

construing a document trom ^no jg 

. ^different documents t \ AJODHYA 

profitable. (St«ari. 

I 8HEO SHANKKU. 100^1X^193 3^|g“o„ah 25. 

■ another, the language of documents bo idea- 

unless the „nportZ censtruetion 

Mcally the same a deo's.on 

of one document is not of mu 

Court in construing / T Ca i HUKUMAT 

{Rupchand ‘104 I-C- 572= 

SING o. NENUMAE RE^HUMal.^ 

_^.ons,r«c?iL®o/ ctVor„™«f is no ^fc p««fe 

o. consfrninp ““f ^^,f/£Xon The terms of cue 

The atafo guide in construct- 

dooument>yillnotafford^^^ horded. {Kumara- 

ing a ^SWAMINATHA AIYARW. RAMA- 

swami Sastrt, J.)- oo I C 828 = 38 M.L-T. 8 — 

SWAMI. AIR. 1927 Mad. 1155. 

- Decisions ou iutorp-taMon 

rent dooumeiits .^ro of little use as a 

in- diflorent (\Vazir Hasan, 

guide in interpreting TTarNATH Kaub. 

J.). MAHOMED JABBABt-HARNAT^^^^ 

A.I.R. 1927 Oudh 436. 

_ Contraot^Each coutraot must be construed 

'ti^hrefere7ice to ^^onstruod according to 

Each contract \he ciroumstanoea of that 

•its own terms and in tixe oiiuu 


DEED —Construction—Principles—Presomption*’ 

V 

case. Oases may be helpful in so far as they lay 
down general principles hut cannot be direct 
authority as to the construction to be put upon the 
deed b'^fore the Court in another case: 22 O.W.N. 
904, Hist. {Chahravarti, J.). DHIRENDRA bfATH 
Roy V. AHMED Mia. 97 I.C. 279=39C.W.N. 765. 

- Precedents are useful only for principles laid 

down. 

It is not proper that the terms of one document 
should be interpreted in the light of the words used 
in another document; but if the principles of con¬ 
struction are enunciated in a case, the Court 
should consider whether they are applicable to the 
construction of the document before it.(D^yadoss, J.). 
PIRAMU AMMAL V. SERUNATHA AMMAL. 

86 I.C. 737 = A.I.R. 1925 Mad. 1175. 

•- Use of precedents—Case law—Documents should 

be construed on the basis of their own language a^id 
the relevant circumstances in each case and jn^ece^nts 
are generally fruitless, save in so far as they lay doion 
any general principles of interpretation. 

It is generally fruitless to refer to precedents on 
the question of construction of a document. Each 
document must be construed with the aid of the 
language used therein and such other surrounding 
circumstances as may be relevant to the question 
of construction. They may however be referred to 
in so far as they lay down any general prmoipiea 

of interpretation. {Wazir Hasan and Neave,A.J.Cs.^ 
GULJAR Singh V. Madho ram. 7« i c. m? — 

11 O.L.J. 27S = A.I.R. 1925 Oadh 11. 

-Construction of identical document under iden- 


tical circumstances 07ily is useful as guide. 

Any ruling as to the interpretation of a document 
can only be applied in its entirety to a document 
absolutely identical in language and in a case the 
general oiroumstances of which are substantially 
the same. Where these conditions are not satisfied 
a party relying upon previous rulings of the Court 
and putting them forward as guides to the correct 
interpretation of the particular document on which 
the cLe under appeal actually turns can do nothing 
more than ask the Court to take into consideration 
the general principles which have been applied by 
other Hon’ble Judges in similar cases and to derive 
from them whatever assistance it can towards 
arriving at a correct conclusion. {Piggott, Lindsay 
and Sulaiman, JJ.). AlkhU RAI v. LAOHMAN 
UPADHIYA. 80 I.C. 553 = 46 All. 274= 

22 A.L.J. 137 = 5 L R.A. Civ. 145 = 

A.I.R. 1924 All. 324. 


•One deed cannot he construed with reference to 


other similar deeds. 

No hard and fast rule can be laid down as to the 
construction of documents and each case must ba 
decided upon the construction of the partioular 
document and the circumstances connected with 
it. Upon the question of construction no light 
can be derived from the construction of similar 
documents in other cases. {Banerji, Stuart and 
Wallace, JJ.). HARPRAS.4D v. RAM CHANDAR. 

63 I.C. 750 = 44 All. 37 = 19 A.L J. 807 = 

A.I.R. 1922 All. 174(P.B.). 

—Constraction—Prinolples—Presumption. 

- Presumption that price was fixed with reference 

to quaiitity may be weakened by special circumstance. 
Though the presumption is that in fixing tne 
price, regard was had on both sides to the quantity 
which both supposed the estate to consist of. y® 
there may be considerations which may ® 

weaken the presumption,'' HUl ▼» Buckey^ 
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V>EE 1 >—Conitractlon—Ppinciples—PveYioiu Oon- 
daot. 

17 Ves. 394, 1811), Bet. {Ur. Ameer Ali). HUSBON- 
SUIiliBMANJI V. TRIBHOWANDAS MANfJAIi 
DAS NATHOBHAI. 61 I.C. 361=:2^ C.W.N. 38S — 

1920 M.W.N. 726==& I.R. 1921 P C. 40. 
—Constraotion—Principles—Previona conduct. 

- Formal contract must he construed according 

•io its terms—Antecedent communings are not to be 
^considered. 

When parties have entered into a formal contract 
•that contract must be construed according to its 
•own terms and not be explained or interpreted 
"by the antecedent communings which led up to it. 
Shower v. Wilson, 9 Cl. and P. 515 ; Smith v. Doed 
Jersey, 2 Brod. and Bing. 473; Prison Commis¬ 
sioners V. Clerh of the Peace for Middlesex, 9 Q.B.D. 
506* Lee v. Alexander, (1883) 8 A. 0. 853 Bel. on. 

^Viscount Dunedin). BOMANJI ARDESHIR v. SECY. 

OP State. 114 I C. l = 3l Bom. L.R. 25S= 

53 Bom. 230=:55 I.A. 51 = 1929 A.L.J. 47 = 
49 C.L.J. 179=33 C.W.N. 293 = A.I.R. 1929 P.C. 34. 

_ jyhether previous correspondence is relevant is 

doubtful. 

It is doubtful whether a Court can refer to the 
'previous correspondence between the parties for 
•the purpose of construing a deed. (Macleod, C. J. 
■and Uadgavkar, J.). Jambhedji v. SECT. OP 
'State 93 I.C. 184=28 Bom.L.R. 25= 

A.I.R. 1926 Bom. 209. 
—Oonttriietion—'Principles—Probability. 

*—Interpretation, which renders the terms of 
document probable, is to be preferred to an 
Interpretation which renders the conditions most 
unlikely. {UaCTia^r, Offg. J.C. and Staples, A.J.O.). 
BHASKAB RAO v.BAIiMUKUND. 

A.I.R. 1929 Nag. 162. 

—Construction—Principles—Reference to other 
deeds. 

■ ■ ‘Language similar but not identical—Document 

■.should not be interpreted by language of another. 

It is well settled that it is not permissible to 
'Interpret one document by the language of another 
specially when the languages though similar are 
*not identical. {Bennet and Iqbal Ahmad, JJ.). 
RAMADHAB V. RAJ NARAIN. 120 1.0.552 = 

1930 A.L.J. 40= A.I.R. 1929 All. 908. 

-'It cannot be laid down that where a borrower 

ihas previously borrowed under other instruments, 
but on similar onerous terms, this cannot be evi- 
'denoe that the borrowing on the occasion in 
'question was a reasonable and proper transaction : 
A.I.R, 1924 P.O. 184, Considered, iyiscount Sum- 
>ner). SUNDBB MULL v. S. KiNKUR SAHANA. 

108 I.C. 337 = 7 Pat. 294=55 I.A. 85 = 
26 A.L.J. 364=9 P.L.T. 203 = 27 M.L.W. 461 = 
1928 M.W.N. 242 = 5 O W N- 400 = 47 C.L.J. 403 = 

30 Bom. L.R. 793 = 32 C.W.N. 657 = 
A.I.R. 1928 P.C. 64=54 M.L.J. 427. 

-Bach document has to be construed having 

'regard to the particular terms and language em- 
’Ployed and it is a trite saying that no document is 
•exactly like another. (Srinivasa Aiyangar and 
AnanthaTcrishna Aiyar, JJ.). Pasungilia PiLLAI 
V. I8AKKIMUTHU PiLLAI. Ill I.C. 22 = 

A.I.R. 1928 Had. 349. 

- Two different plots sold by two documents—One 

■cannot be construed in the light of another. 

When two difierent plots are sold under two 
'difierent documents, it is not reasonable to ask the 
Court to read the terms of one document into 
•another. {Devadosa, J.). Ramasubbier v. Shbn- 
JBAGARATNAM. 99 I.O. 1003 = 25 M.L.W. 154= 

A.I.R. 1927 Had. 357. 


AND REVENUE 196 

DEED — Constraotion — Principles—Subsequent 
additions. 

-Each document and tbe oiroumstanoes under 

which it came into existence must be considered 
separately, and the construction of one document 
is not generally of much assistance in constructing 
another which may diSer materially in its terms 
and in the attendant circumstances. {Dawson~ 
Miller, C.J. and Foster, J.). RAMESTTWAR StNGH 
BAHADUR V. KiTAR ALI. 98 I.O. 374 = 

1926 P.H.C.C. 261 = A.I.R. 1926 Pat. 487. 

- Other deeds cannot be used. 

The language of other documeuts not in suit can¬ 
not be called in aid to construe the words of a 
particular doeument which is in suit. {Greaves and 
Graham, JJ.). PrABANNA KUMAR RAY v. ABUN 
Chandra Singha. 85 I.C. 693=21 C.W.N. 333= 

A.I.R. 1923 Cal. 656. 

-The language of one instrument does not 

afford much assistance in the construction of 
another. 36 Cal. 1003 (P.C.). {Macleod, C.J. and 
Shah, J.). BAI DHONDUBAT v. LAYMAN T. JAVA- 
DEEAB. 68 I.C. 504 = 47 Bom. 65 = 

24 Bom. L.R. 794 = A I.R. 1922 Bom. 352. 

- Bach case must be decided on its ovm merits. 

Cases of construction of leases must be decided 
on their own facts and the law being well under¬ 
stood the only question in each case is how far the 
law is to he applied to the particular facts which 
are put before the Court. {Wazir Hasan, A.J.C.). 

Lachhaman das V. Bhagwant Ram. 

65 I.C. 7'>7 = 8 O.L.J. 481 = 
A I R. 1921 Ondh 240. 

—Construction—Principles—Same meaning. 

- There is no general rule that same meaning 

must be given to an expression in every part of a 
document. 

There is no such rule of general application that 
the same meaning ought to be given to an expres¬ 
sion in every part of the document in which it 
appears. A difficulty or ambiguity may be solved 
by resorting to such a device, but it is only in 
such cases that it is necessary or permissible so to 
do. {Lord Warrington of Clyffh.) JOHN LACHLAN 

McGillivray Watson v. B. E. L. ftagqitt. 

107 LG. 459 = 47 C.L.J. 2‘‘5 = 29 M.L.W. 581 = 
A.I.R. 1928 P C. 115 = 56 M L.J. 91. 

—Construction—Principles—Strict constraotion. 

Contract—Power reserved to one party to vary 
terms of cont/ract—Power must be strictly construed 
against that party. 

Where power is reserved under a contract to one 
of the contracting parties to vary the terms, the 
power should be very strictly construed and the 
indulgent party should not be allowed to travel 
beyond the plain words of authorisation. {Sesha- 
giri Aiyar, J.). A. 8. VeNUGOPALA AIYANGAB v. 

South Indian Railway Company. 

62 I.C. 602 = 13 M.L.W. 309= 
A.I.R. 1921 Had. 621. 

— Constrnction —iPrinoiples — Subsequent addi* 
tions. 

•Property conveyed clearly defined—Subsequent 
errors do not affect prior definition. 

As soon as there is an adequate and sufficient 
definition, with convenient certainty, of what is 
intended to pass by a deed any subsequent errone¬ 
ous addition will not vitiate it. Llewellyn v. 
Jersay, 11 M. & W. 183 and Metier v. Wamsley., 
2 Ch. 164, Foil. {Walmsley and B. B. Ghose, JJ.), 
Darapali Sadaqar V. Najir Ahmed. 

77 I.C. 1030=50 Cal. 394 = 
A.I.R. 1923 Cal. 669. 
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p£ED — Gonstmotion — Principles^SabBeqaenl 
additions. 

-Later clause destroying obligation created by 
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earlier one should be rejected—JBut if later clause 
merely gualifies earlier one both should be read to¬ 
gether, . , a A. 

If in a deed an earlier, clause is followed 07 a 

later clause which destroys altogether the obliga¬ 
tion created by the earlier clause is to be rejected 
as repugnant and the earlier clause prevails. (1843) 

5 Man. & C. 736, referred. , ^ * v * 1 

But if the later clause does not destroy but only 
qualifies the earlier, then the two are to be read 
together and effect is to be given to the intention 
of the parties as disclosed by the deed as a whole. 

(1877) 6 C. D. 544, re/erred. 

' In the latter case there could be no question if 
the later provision of the deed were introduced by 
the word “but” or the words “provided always 
nevertheless,” or the like. But there is no neces- 

sitY to find any sucli words* If a later clause says 
in so many words or as matter of construction that 
an earlier clause is to be qualified in a certain way, 
effect can be given and must be given to both 

clauses. , x-u ± - 

Where the first clause provides that in 

consideration of a certain sum payable in certam 

instalments the contractor will furnish certain 

materials and perform certain services and the 

second clause says that in a certain event that 

sum is not to be paid, that the agreement is to be 

at an end and payment is to be made 'only for 

labour expended, the operation of the first clause 

is qualified by the second clause. Where there is 

jt third clausB whose effect is to make the certain 

sum mentioned in the first clause an estimated 

sum whose accuracy is to be tested and controlled 

bv taking the accounts for which provision is made' 

in the third clause, the first and third clauses cp 

be read together and the intention disclosed by 

the deed as a whole can be given effect to. [Lord 

Wrenbury). FOBBES v. GlT.^ ^ ^ ^ ^ 

4 

—Construction—Principles—Terms of deed. 

__iphe intention of a donor is to be ascertained 

bv reading the terms of the deed as a whole, and 
crivinc to them the natural meaning of the langu¬ 
age used (Sir Lancelot Sanderson). AMJAD KHAN 

«®ASHRAfWn. 116 I.C. 405 = 6 O.W.N. 483= 
U. ASHRAF ^ ^ ^ 753=1929 A.L.J. 571= 

31 Bora. L.R. 809 = 56 I.A. 213 = 
30 M.L.W. 91 = 4 Luck. 305 = 
A.I.R. 1929 P.C. 149 = 57 M.L.J. 439. 

_ Ananthakrishna Aiyar, 7.—In construing 

the terms of deed, the question is 
parties may have intended but what is the jnean 
inc of the words which they used : A.I.R. 1917 
P n 23 Foil. [Srinivasa Aiyangar and Anantha- 
Aiyar. JJ.). TIBUPATHI NAICKEN 

VENKATA8UBBA NAICKEE. W 819. 

_ Common words of stylo must be given theirpro- 

of style used in conveysnee of 
any ““ may ho, and often are words of surplus¬ 
age belt yvhen they are, not words of 

they must 1.-)” SATV^f NlBANrArn" 

-“Te 1X 289=29 O.W.N. 725 = 
27 Bom. L.K. 753 = 23 A.W. 712 = 
6 P.L.T. 42=21 M.L.W. 289 = 
4.Pat. 244=52 I.A. 109 = 
A.I.R. 1925 P.C. 42=48 H.L.J. 328« 


DEED—Xonstruotidn—^Release. 

--Courts will look at the substance of iho 

transaction and not merely at the form of the deed 
for the purpose of determining whether a oeftaixiA 
deed is liable to stamp duty as a transfer of mort-=- 
gage or as a mortgage. [Mookerjeeand Bankin, 77.). 
BANK OP BENOAIj V. WlIiliTAM AERATOON' 
LUCAS. 81 I.C. 471 = 51 Cal. 185=- 

28 C.W.N. 497=41 C.L.J. 1= 
A.I.R. 1924 Cal. 57S. 

- Endorsements—Intention of parties musi'^ be- 

gathered only from recitals in document — Interpret- 
i/ng one deed by recitals in another is not safe. 

In construing Pharmanas and grants great 
weight ought to be attached to the actual words- 
used in the grant than to an endorsement which is- 
brief and simple and may not fully express the 
intention of the grantor. In interpreting deeds; 
and contracts the intention of . the parties to the 
document should bo gathered only from the reci¬ 
tals in the document to which they are parties and*, 
not from what they said or did before the docti-’ 
ment was executed. 

It is not a safe principle to interpret one docu-' 
ment by referring to the recitals in another docu¬ 
ment. But where the Court has given a definite’ 
meaning to certain expressions, that meaning' 
should bo applied to such expressions in othei?’ 
cases.. (Phillips and Devadoss. 77.). JAGGA ROW «. 
GOBI BlBl. 72 I.C. 789 = 17 M.L.W. 921 = 

1923M.W.K. 347 = A.I.R. 1923 Mad. 545. 

■ ■ Locument must he construed on its own terms. 

The meaning and legal effect of a document is t<^ 
be determined on its own terms alone. (Schtoabe, 
C.J. and Wallace, 7.). BySANI. Maohava v. 
KBISHNASAMI CHETTY. ^ !•«. 987 — 

16 M.L.W. 743 = A.I.R. 1923 Mad. 71.. 

—Construction—Recitals. 'tt'' 

- - Mecitals in, are evidence. , 

Hecit^ls in a deed aie evidences 44 C. 186 P*0.^* 
Pel. on. • (Stuart, J.). SiTA Ram v. Rbva RAM.. - 

71 I.C. 390 = A.I.R. 1923 All. 366. 

—Construction— Release. ■' 

_ Qaddi Nashin not conversant ‘w%th customs ana 

intending to prosecute his studies—Deed executed re¬ 
turning powers to his Ouru for good managements- 
After acguiriaig full Uterary. quaUf.cations and quali¬ 
fications for management intention to come back — 
Deed was held not to be one relinquishing his rights o/T 
the Oadi. 

A Oadi Nashin Mahant executed a document'- 
with the intention that there should be no ill-^oon-. 
sequence to the mutt as he was not conversant 
with the custom and had no insight into.the* 
management of the properties pertaining to the 
Oadi. It stated that on account of the affairs of 
the Oadi he could not prosecute his studies wSll. 
It further provided as follows: “Itis also my inten¬ 
tion that I should sever my oonuection with it and' 
pass my days for sometime out station and prose¬ 
cute ray studies and acquire the qualification of 
Oadi Nashin Mahanth. Therefore, I return to my 
Guru G. all the powers which I had acquired for- 
good management of the Oadi and the property 
appertaining thereto.” My Guru shall have the • 
tight to exercise at present and also in future all' 
the powers which he used to exercise before as- 
Gaddi Nashin Mahanth, I shall have no objec¬ 
tion till I acquire full literary qualifications aUd- 
the qualifications to make management and^thoBO' 
of a Fakir (ascetic) as required for the Gadi.” ‘ 

Held: that the executant had no intention of- 
laying down the office entirely*. He .was not retir¬ 
ing .altogether with the expectation that if he wore 
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DEED—Constraction—Religiotis Endowment.- 

to return lie mi gilt be fortunate enough to be re- 

appointed Mahanth. The document indicated that 
he was absenting himself for a time and that he 
•was for the time appointing a delegate to act for 
him in his duties during his absence. {Lord 
Atkin), BASDEVA NAND GIR v. SHAUTANAND 
GIR 120 I.c. 49=50 C.L-J. «13 = 

30 M.Ii.W. 1032=A.I.R. 1929 P. C. 266 = 

57 M.L.J. 771. 


—Construction—Religious Endowment. 

- Absolute debuiter or imperfect debutter — Sur¬ 
plus iprofits to go to Deity—Absolute debutter is m- 
tended. 

Where a deed of endowment provides that the 
surplus profits after performance of the sheba, 
should be acquired by the “ Iswar Jee ” and there 
■was a marked dissociation made between this and 
other secular properties. 

Held: that there was an absolute debutter in 
favour of the Deity named. {Woodrojd'e and Suhra^ 
wardu JJ.). MAIsMOHAN GHOSE v. Sidheswar 
DUBAY. 76 I.c. 213=:27 C.W.N. 218 = 

A.I.R. 1923 Cal. 177, 

__Shebait— Order of succession cannot be altered 


unless power is reserved. 

Unless the donor makes a reservation to alter the 
order of the devolution of the office of shebait laid 
down in the deed he has no right to do so. The 
shebait appointed contrary to the order laid down 
has no right to sue for arrears for rents of the de¬ 
butter property. {Woodroffe and Cuming, JJ.). 
GOURI KUMAEI DASI V. RAMANIIIOYI DASI. 

70 I.C. 175 = 50 Cal. 197 = 26 C.W.N. 920 = 

A.I.R. 1923 Cal. 30. 

_ Lands dedicated to deity for conduct of worship 

by certain Archaha—Deed concluding with words that 
Archaka and his descendants shall enjoy lands—Gift 
is to deity and Archaka cannot appropriate surplus 


income. 

A document was addressed to the god and dedi¬ 
cated land to the god as “ maniam for conducting 
your daily naivadyam and deeparadanai of Sri 
Swamivaru by Archaka . . The concluding 

■words of the grant arc “ so he shall, cultivate the 
same every year and use the produce thereof; he, 
his sons and grandsons in succession shall enjoy 
the same for ever and render the daily naivadyam 
and deeparadanai of Sri Swamivaru and live hap¬ 
pily.” 

Held ; that the archaka is not the donee, but is 
only to carry out the objects of the gift. The sur¬ 
plus income should revert to the deity and cannot 
be appropriated by the archaka. 

It would be a dangerous proposition to lay down 
that, if the trustees of religious trusts have for 
many years been applying the income to their own 
personal use, the trust-deed must be construed 
in the light of such conduct. {Abdtir Rahim and 
Moore, JJ.). SRINIVASACHAR-yULU v. D. PrAT- 
YANGA RAO. 64 I.C. 816 = 33 M.L T. 101 = 

A.I.R. 1921 Mad. 467. 


—Construction—Sale or contract of sale. 


- Sale-deed—Test is whether parties intended 

present conveyance. 

For determining whether a document is a deed 
of sale or only an agreement to sell, the testis 
whether, according to the intention of the parties 
as expressed in the instrument there is a present 
conveyance of the property or only an agreement 
to create a further right. This intention has to be 
gathered from the language of the document as' 
well as from the surrounding circumstances v 


DEED—Constraotlon—Sael or Gift. . 

37 Mad. 480, Foil. {Krishnan and Yenkatasuhha Ran, 
JJ ). BAIililBOYANA YERRAMMA v. JAKANNAGARI 
RamaPPA. 98 I. G. 729 = 24 M. L. W. 697. 

-Where the document was written upon ordi¬ 
nary plain paper bearing only an adhesive stamp of 
one anna on it, and the document was headed as 
Boomi Vikraya Dasthaveju and contained a state¬ 
ment that the properties are given this day for sale 

for.and we have this day taken an earnest of 

Rs. 200, and it further stated : ” We shall take out 
remaining amount in full and get registered at 
Kalyaudrug.” 

Held : that the document amounted only to an 
agreement to sell and was not a sale deed. {Kri.sh- 
nan and Venkafasubba Rao, JJ.). B.ALIilBOYAMA 
YEREAUMA V. JAKHANNAGART RAMAPPA. 

98 I. C. 729 = 24 M. L. W. 697. 

- Incorrect phraseology used by scribe should not 

be much relied upon. 

The fat3 of a document cannot be determined 
upon an incorrect phraseology used by the scribe. 
In order to decide whether the instrument is a mere 
agreement to sell or a conveyance, all the terms of 
the document must be looked to. {Shadi Lai, C. J. 
a/nd Harrison, J.). LACHHMAN DAS v. BHO.TA 
RAM. 84 I. C. 865 = 6 L. L. J. 554= 

A. 1. R. 1925 Lah. 284. 

- Transfer of Property Act, S. 54— Question must 

be decided from deed as a whole. 

The fact that a deed is described as a sale deed 
and stamped as such and contains a statement 
that the executant has made an absolute sale of 
the property in suit, is a strong point in favour,of. 
the view that a sale was made but is not conclu¬ 
sive. The Court should look to all the covenants 
in the deed and see whether the intention of tbs 
parties as expressed in the deed was to effect an 
immediate transfer of proprietary-right in favour of 
the vendees. {Daniels and Lyle, A. J. Cs.). BlSHE- 
SHAR DAYAD V. MST. HAR RAJ KUAR, 

66 I. C. 622=8 0. L. J. 346= 
A. I. R. 1921 Oudh 248.- 

—Construction—Sale or Gift. 

-” Rajinama ” and “ Kr buliyat ” whether con- 

clusive evidence of sale depends upon facts of each 
case. 

The question whether a rajinama and kahutiyat 
are conclusive evidence of sale depends on the 
facts of each particular case. 22 Bom. L.R. 140 
, and A.I.R. 1926 Bom. 402, Ref. {Madgavkar, J:). 
SHIVAJI SHESHGIR KUIiKARNI w. OHANNAVAKAM 

Basangavda. 32 Bom. L.R. 687 = 

A.I.R. 1930 Bom. 292. 

- Mortgagor creating further charges-^Mortgagee 

rights soldr—Sale referring to rights sold by tervi'i 

Haq Murtahini ”— Both Mortgage and further 
charges pass by sale. 

S executed a usufructu.ary mortgage in favour of 
Y and subsequently by two other deeds created 
further charges on the same property in favour of Y. 
The mortgagee rights of Y were then purchased by 
another man as "Hig Murtahini” and no reference 
was made at the time of sale-to the further charges. 

Held ', that the rights which were purchased in¬ 
cluded both the mortgage and the further charges. 
There was no need that any specific mention should 
have been made of the existence of the further 
. charges they being alreadv included in the term 
”Hag Murtahhvi”'. A.I.R. ’1922 All. 174 (P.B.), Rel. 
on. {Gokaran Nath Misra and Pullan, JJ.). 
RAHMAT Alii V. LUCHHMAN PRASAD. 

117 I. C. 403 = 5 0. W. N. 1041^ 

A.I.R. 1929 Oudh 40. 


D. D. VOL. Ill—9 & 10 




132 


131 
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DEED—Constraction—Sale or Gift. 


‘Contract Act, S. 35. 


Where a deed mentioned the sum and the rate of 
interest and the period for payment and further 
recited: “If for any reason we fail to pay the 
amount during the stipulated time then in lieu of 
the aforesaid sum the land is sold to you for the 
aforesaid amount in full satisfaction.” 

Held: the deed evidences contingent sale of the 
kind contemplated in Oh. 3 of the Indian Contract 
Act. It is an actual sale, subject to the condition 
that it is not enforceable if the executant pays a 
certain sum within a certain time. If he made that 
payment, the sale would be void under S. 35 of the 
Act. If he did not make that payment, the sale was 
one which became enforceable by law under the 
same section. {Fawcett and Madgavkar. 
ASVATH V. CHIMABAI. 91 I-C. ^30 — 

27 Bom. L.R. 1246 = A.I.R. 1926Bom. 107. 
_ Oudh Laws Act (1876), S. 9—Hiba-bil-ewaz 

cannot be construed as sale. ... ^ xv l 

It is not competent for the Courts of law to thwart 
the express intention of the parties and to convert a 
transaction of Uba-hihewaz into one of sale so as 
to attract to it a claim for pre-emption under the 
Oudh Laws Act. (Wazir Hasan and Baza,JJ.). 
BASHIR AHMAD O. MT. ZUBA.IDA KHATUM. 

92 I.C, 265 = 1 Luck 83 = 29 O.C. 108 = 
3 O.W.N. 105 = A.I.R. 1926 Oudh 186. 

Question whether property or righf to sue is 


sold should be decided o»t the merits of each case 

The question of whether a transaction which pur- 
norta to be sale is a genuine sale of immovable 
property or merely the sale of a right to sue, is 
frequently a difficult one to decide, and every case 
must be settled on its own merits. {Kendall and 
A J Cs.). Nazir Hasan v. Matin-uz- 
ZAMAN. 11 O.L.J. 672= A.IjR. 1925 Oudh 299. 

_ -Easement—Right of waySale-deed describing 

southern boundary of the land conveyed as pathway to 
be reserved— Vendee is entitled to right of way on the 
land forming southern boundary though no pathway 
might actually have been set apart by vendor. 

Where in a sale-deed the southern boundary of 
the site conveyed was described to be “pathway 18 
feet in breadth which I am going to set apart”. 

Held : that the vendee was entitled to an inde¬ 
feasible right of way on the land which formed the 
southern boundary, though no pathway might have 
been actually set apart by the vendor. (Vei^ata- 
subba Bao, J.)- KDPPAKKAI, «. 'MATHAN OHET- 
TIAB. 82 I.C. «0 = A.I.R. 192^4^ Ma4.^834- 

- Clause in sale-deed of a pcyrtion of village ex¬ 
pressly reserving certain khudkhasht 
vend^ and his successors vti 

tion of reserving only a life-interest or a 5 

right in the land—Veiidor retains his entire interest 

'"mirTtbe clausa veu‘do“ 

hhudMmsU land, rent or and 

and her successors-in-interest, m P P limited 

did not purport to 

interest, therein, or . x.,_ name and 

eroaZg a r^o« Sant right,’knd where there was 

nothini to prevent the parties to^h^ 

U°on w® sInteSded only to oarve out ‘^8 “ 

permanent tenant with the incident of heritability 
attached to it, and not to leave the entire interest 

of a proprietor intact. 


DEED^C.oiutraction—Sale or lease, i 

Held : that the reservation must be taken to be of 
the entire interest which the transferor could other- 
wise have passed to the transferee and that the 
vendor remained the owner of the khudkhasht 
land. {Kinkhede, A.J.O.). TULARAM v. SUMRATI. 

79 I.G. 621 = A.I.R. 1924 Nag. 422. 

—Where the boundaries of an estate are not 
mentioned in a sale-certihcate the purchaser takes 
what was comprised in that estate by its name, at 
the date of the sale. {Mookerjee, C.J.y Fletcher and 
Teunon, JJ.). SECRETARY OP STATE v. NABBN- 
DRA Nath Mittbr. 61 I.C. 91=32 C.L.J. 492. 

■—A sold certain khewat land to B, there being 
no reference to the share in shamilat land. B sold it 
to 0 by a sale-deed which provided : “Whatever 
rights I had in the shamilat in respect of the above 
mentioned land all those rights now belong to the 
purchaser.” Subsequently A obtained a declara¬ 
tion to the eSect that no share in the shamilat land 
passed either to B or to O. 0. then brought a suit 
against B for compensation out of B’s khewat land. 

Held : that B did not purport to sell any shami¬ 
lat to B and therefore he was not liable to compen¬ 
sate C., {Scott Smith, J). MALIK KHAN v. BHOLA 
RAM. 60 I.C. 459= 4 L.L.J. 434. 

—Construotion—Sale of lease. 

' D ocument called lease but on proper construc¬ 
tion appearing to be sale—Court is not bound to hold 
it to he lease—Real nature of transaction must be 
looked into. 

Merely because a document is called lease or a 
will, although on its proper construction it ap^ars 
to be something else the Court is not bound to hold 
it to be that which it calls itself. The Court must 

look to real nature of the transaction. , 

H, an occupancy 

to D On H's deat.h P brought a suit for possession 
against D P contended that the deed of transfer 
eieouted 'by ’ H was salA deed and as such 
the sale was void, while D said that it was a per¬ 
petual lease and also put up plea of adverse posses¬ 
sion, namely that P had not proved possession 

within 12 years. x ^ ^ 

Held : that the document purported to be a per¬ 
petual lease of an occupancy holding transferring 
all the rights of the occupancy tenant without any 
right of re-entry for ever to the lessee on the pay¬ 
ment of a certain sum and an annual sum which 
was equivalent to land revenue due to Government. 
Nothing therefore was left to the lessor and the 
transaction was in fact a sale and not a lease. The 
I transaction being void could not be challenged by P. 
A.I.R. 1928 Oudh 472; A.I.R, 1922 Oudh 81 : AJ.R. 
1921 Oudh 240; A.I.R. 1922 Oudh 42 Rel, on, {Pul- 
lan,J.). GOPAL SAHU V. NAND KuMAB SiNGH. 

123 I.C. 53 = 7 0. W.N. 438 = 
A.I.R. 1930 Oudh 300. 

--Where a permanent tenure-holder leased in 

perpetuity a part of his tenure for a nominal rent 
I and that rent in fact represented a proportionate 
amount of the rent payable by him in respect of 
the tenure. 

Held : that the transaction was a sale and not a 
lease. {Kulwant Sahay and Maepherson, JJ.). 

Secretary op State v. Natabar Manqbaj. 

103 I.C. 435 = 6 Pat. 358 = A.I.R. 1927 Pat. 254. 

- Document purporting to be a lease cannot be 

held to be a sale. 

Where a lease deed conferred on the lessee very 
extensive rights including the right to sink a well 
or to construct a house and no right of le-entry 
was reserved. 
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DEBD—Gonstraotion—Sale op Lease. 

Held, that these are not sufficient grounds as 
between parties to the document. for holding that 
-the lease is not a lease but a sale. (Daniels, J.). 
‘3NDER DEO RAI U. RAM CHABITTAB RAI. 

7i I.C. 971 = 5 If.R.A. Rev. 28 = 

A.I.R. 1923 All. 560. 

- Right to hold land for 500 years conveyed — 

Alie7iatio7i is one of lease. 

Where a document purported to convey the right 
-to hold a land for a period of 500 years held that 
the transaction is an alienation by way of a lease 
for a long term and not an out-and-out sale or 
mortgage. (Slvih, Ag. C. J. and Crump, J.). 
CHATURBHAI LALLU BHAI V. MOTI Bhai bapuji. 

77 I.C. 952 = 24 Bom.L.R. 1315= 

A.I.R. 1923 Bom. 148. 

Court will look to terms used by parties—Bent 
more thayi Government revenue—Deed is a lease. 

In a transaction, called a patta isiimrari mathati 
an annual rent was reserved, out of which the 
lessee was to pay the Government revenue the re¬ 
maining portion being paj’able to the lessor. Ex¬ 
cept this rent the lessor reserved nothing. 

ffeZei ;that the transaction must be regarded as a 
lease not giving rise to a right of pre-emption. The 
Court will look to the substance of the transaction 
ivnd will not construe a document which is plainly 
» sale to be anything else, but it will not overlook 
the terms which the parties themselves used in 
describing the deed. (Siynpson, A.J.C.). Saheb 
Baksh Singh v. Thakur Din Singh. 

68 I.C. 966 = 9 O.L.J. 334=A.I.R. 1922 Oudh 229. 

—Constpoction—Sale or mortgage. 

- Two contemporaneous deeds, one purporting to 

■sell property, other giving right of repurchase to ven^ 
dor or his lineal descendants — Transaction is not 
mortgage. 

Unless the property transferred can be consider¬ 
ed to be no more than a security and the money 
advanced as a loan the transaction cannot be 
characterised as a mortgage. Therefore, if one 
deed conveys in explicit terms all right, title and 
• interest of the vendor without any reservation of 
any kind and a second deed merely gives a right 
of repurchase to specified individual, namely the 
vendor and his lineal male descendants, the right 
'is not one which can run with the land not can it 
enure to the benefit of the legal representative of 
the vendor. It is no more than a privilege and 
the property aSeeted by them cannot be consider¬ 
ed to be mere security and hence transactions can¬ 
not be considered as a mortgage, (Niamatullah 
■and Bennet, JJ.). GOBABDHAN v. Raghubir 
-SINGH. 1930 A.L.J. 799= A.I.R. 1930 All. 101. 

— •‘Where there is a conveyance and a promise to 

re-convey, on receipt of purchase money, the transac’ 
iion is a sale and not a mortgage. 

Vendor executed a deed of sale of immovable 
property, simultaneously with an ehrarnama, by 
which the purchaser agreed to take back the agree¬ 
ment and return the deed on payment of purchase 
money by the vendor at any time. The heirs of 
the seller, brought a suit to redeem the property, 
before the expiry of the limitatiou period of sixty 
years, on the ground that the transaction was a 
mortgage. 

Held : that the transaction was an absolute sale 
and not a mortgage ; 12 All, 387 (P. 0.). Rel. on 
22 All. 149 (P. G.). Dist. ; A.I. R. 19l6 P.C. 49, Ref. 
fSuhrawardy and Garlich, JJ.). SisiR KUMAR v 
^ARAN OHANDRA. 119 I.C. 893 = 33 C.W.N. 591=’ 

A.I.R. 1929 Cal. 548. 
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DEED—Comtpuotlon—Sale op Mortgage. 

-Where a deed purported to have transferred 

one-third of the holding in question to defendant 
in lieu of Rs. 500 spent by him on account of 
plaintiS. 

Held : that the transaction was a sale and not a 
mortgage. (Shadi Lai, C.J. and Agha Haider, J.). 
AH AHMAD V. KHAN ilAHOMED. 120 I.C. 420= 

A.I.R. 1929 Lah. 833. 

- Sale-deed an outright conveyance—Bight of 

redemption expressly refused—Simultaneous agree¬ 
ment to reconvey if certain amount paid regularly as 
rent for five years—In default of any payment agree¬ 
ment to be void—The two documents constituted sale 
with right of re-purchaser and not mortgage. 

A conveyed certain land to B by deed of sale 
which was in its terms an outright conveyance 
and contained a clause expressly renouncing any 
right of redemption. At the same time B executed 
an agreement referring to the same land, that if A 
would annually pay to B certain sum as rent he 
may repurchase the land at any time within five 
years by paying the original price. There was 
also an express provision that default in payment 
of the rent would render the agreement of the 
resale void : 

Held : that on the terms of the deeds the rela¬ 
tion of debtor and creditor did not exist, B could 
not have sued for the recovery of his money. The 
two deeds purported to be an outright conveyance 
with a separate agreement to reconvey on certain 
conditions, and not to be a mortgage. (Carr and 
Uya Bu, JJ.). U THA MAUNG v. U AUNG MYAT 
Gyow. 117 I.C. 566==A.I.R. 1929 Rang. 39. 

Two documents executed almost siimUtaneously 

One a deed of sale and another an agreement to re¬ 
sale—Surrounding circumstances and intention must 
be looked to for deciding whether they constituted a 
mortgage. 

When the question with reference to two dooa- 
meats, e.gi,, A and S executed almost simultane¬ 
ously, one purporting to be a sal© and the other 
an agreement to re-sell, is, whether the transaction 
is a mortgage or whether it is merely a sale with 
an agreement to repurchase, the case has to be 
decided on the instruments and the language em¬ 
ployed in them having regard to the surrounding 
oircumotanoes. No oral evidence is admissible to 
prove the real meaning or intention of the parties 
and not even the subsequent conduct of the 
parties can be looked at or regarded for the purpose. 

Where it was fouud that at the time of execu¬ 
tion of the documents .4 and 13 the property was 
impending sale, that it was sold under the first 
document A for comparatively low price, that the 
vendors under A were plaintiffs and one P a prior 
mortgagee while the persons who were entitled to 
the benefit of the contract under B were only the 
plaintiffs, that the actual possession of the pro¬ 
perty was only with the vendors even before the 
^u^*j^***°^ ^ muchilika by plaintiff in favour of 

the defendant the opposite party, that there was no 
evidence of any bargaining for the price of the pro-- 
party, there was no reliable evideuce with regard 
to the inspection of the property or the examination, 
of the title-deeds before concluding of the transac¬ 
tion, that the creditor while speaking of the amounb 
paid always used the expression “ advance the., 
amount*’ and it was further fouud that the docu¬ 
ment B, namely the agreement to re-sell, provided 
after the expiration of the said period you will 
claim no right or privilege whatever to this agree¬ 
ment or to the properties detailed below and I shall' 
be in undisputed possession of the said properties* 
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DEED—Construction-^Sale or Mortgage. 

Held ’ tbat the onlv conclusion that would be 
in consonance with what may be regarded as the 
real intention of the parties was that the transac¬ 
tion was only a mortgage and that the sale was 
merely by way of security for the amount that was 
advanced. {Srinivasa Ayyangar and Reilly^, JJ.). 
SUTHARSANA V. SAMARAPUBI. 110 I.G. 837 — 

1928 M.W.N. 634 = A.I.R. 1928 Mad. 690. 

_-Under a document which purported to be a 

sale deed the transferee was put in possession by a 
decree of Court on payment of the amounts men¬ 
tioned in the document and which the transferee 
had undertaken to pay. No time for redemption 
was fixed, nor was any amount fixed as payable on 

redemption. . . j. i. 

Held • that the transaction did not amount to a 

mortgage. {Devadoss, /.). ^.lAHANTHATA v. N.^NDI- 

APPA Hedge. 99 I.C. 685- 

A.I.R. 1927 Mad. 1081. 

_ -Stamp paper used is not sufficient evidence — 

Relation o f real value to the consideration should be 

considered. . 

The fact that the stamp paid on the document is 

one that was correct for a sale deed under the 

Indian Stamp Act is not in itself conclusive. The 

main thing to bo considered is the terms of the 

document itself and the surrounding circumstances 

so far as they appear in evidence and are relevant 
in order to dctoriuine whether the real intention of 
the parties in executing a document was to enter 
into a mortgage transaction or a sale transaction 
One of the main tests in construing a deed is the 
relation of the consideration mentioned in the 
document to the real value of the property trans¬ 
ferred, and if the former sumispossly inadequate, 
then it affords an indication that the vendor did 
not intend to sell the laud out and out. ^awcetl 

A.I.R. 1926 Bom. 107. 

__ Anreement by vendee to reconvey the property 

sold on payment of a fixed sum xs not in the nature of 

a mortgage but a mere agreement to reconvey. 

\Vh «0 -a document executed by the vendee m 
favour of vendor contained a postcript to the efieot. 

‘ ^here is no rent for the house and no interest for 
the sum You should not require account of rent 
tnd I shall not require interest for money. I sMl 
recover and enjoy rent in lieu of interest. You 
Should pay me Bs. 2,000 as per term as loan nith- 

°'Hew“'that the nature of the document was not 
ofmortqage but 'vas merely -YjTTa"* AN 

*■ ^ 27 Bom. L. R. 1261 = A.I.R. 1926 Bom. 97^ 

_ -Sale for a period of fifty years was held to be a 

’’^A^d^ument pui-porting to be a sale of 
50 years on condition of its return after that period 

{ZtZaMZis an outrujM .ale is on the sorsoa 

“"^?he''n Und is PO-^ssmu and 

?,°rbTrrn^ofpS ^ha^r:h\ transfer in ^Heh 
nossoLioii was fiivon was an outright sale lies 
Sn the person alleging it But in considor.ng 
whether that burden has been discharged ail the 


DEED—Construction—Surety hondi 

circumstances of the case must he home in mindr 
including the conduct of the parties. 6 L.B.B. 40,. 
Foil. {Rutledge and Brown, JJ.). A. T. A. R. M. M. 
OhETTY V. MD. KASIM. 90 I.C. 1011 = 

3 Rang. 367 = A.I.R. 1925 Rang. 377. 

■ ■ -One of the two documents purported to be a 
sale-deed by the plaintiff to the defendants for- 
Rs. 1,200. The other document purported to be an 
agreement by which the plaintiff was to pay the 
defendant Rs. 125 per annum for ten years and on 
such repayment the defendant was to execute a deed 
of resale, and in default of payment the annual in¬ 
stalments were to carry interest and if the plaintiff 
failed to pay off the money he should not have any 
right left in the property. 

Held !: that these two documents taken together 
constituted a mortgage and not a sale. {IJarten 
and Fawcett, JJ.). SANDU VALJI V. BHIKOHAND ■ 
SURAJMAD. 75 I. C. 118 = 47 Bom. 621 = 

25 Bom. L. R. 381 = A. I. R. 1923 Bom. 473. 

-The question whether aitransaction is a mere 

mortgage in the form of sale must depend upon the 
intention of the parties which may be found in the 
deed itself or gathered from the circumstances 
attending the transaction in each case, {Chattorjee ■ 
and Panton, JJ.). MADHAB CHAEAN DAS v. 
Rajani Mohan Das. 64 I. C. 583. (Cal.J. 

—Construction—Surety bond. • j , 

, —Entire property xnade security for perxcaical 
payments—Every bit held to be liable for payment of 

whole. , -i. A 

Where the entire property is made security for- 

the periodical claims that arc to accrue from time 
to time, the presumption is that from time to time 
I a portion of the security would be sold to enable 
i realization of the periodical claim. Every bit of 
the secured property becomes liable for payment 
of the whole, and there is no reason for claim to - 
abate in proportion to the extent of the property 
previously sold. {HJukerji and Bennet, J J.). 
AHMAD Husain v. tahir Husain. 123 I. C. 97= 

A. I. R. 1930 All. 475. 

_ Liability of surety for money received by 

mukhtar in virtue of his office “ us mukhtar 
Money received by mukhtar contrary to directions— 
Surety was liable—Contract Act, S. 128. 

Money entrusted to the mukhtar as mukhtar but 
received contrary to directions in mukhtarnama is 
money received “in virtue of his office*' as 
mukhtar.” 

A surety for a mukhtar appointed hy the Court 
of Wards executed a surety bond, that the mukh¬ 
tar will “ account for, render and deliver all moneys, 
securities for money and property whatsoever 
which ho may receive or be entrusted with by virtue 
of his office.’’ The mukhtar withdrew from the 
; treasury certain money deposited for payment to 
the Court of Wards contrary to the directions in 
the mukhtarnama not to receive any money payable 
to the Court of Wards. 

Held : that the money was received by the mukh- 
tar in virtue of his office as mukhtar making 
surety liable for the amount. {Bemiet, J.). ZAKI 
HUSAIN V. DEPUTY COMMISSIONER OF GONDA. 

115 I. C. 138= A. I. R. 1929 All. 687. 

■ - —A surety bond must bo construed strictly, 

(Marten, A. C. J. and Crump, J.). JAYAPPA v. 
SHIVANGOUDA. 107 I.C. 710 = 52 Bom. 72 = 

30 Bom. L. R. 19 = A. I. R. 1928 Bom. 42. 
—- A suA'cty bond should be interpreted in favout 

of surety. . , 

The terms of a surety bond should be interpreted 
in a manner favourable to the surety or guarantor 
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^EED — Construction — Surrounding circum¬ 
stances. 

as the case may be. {Page and Graham, JJ.). 
MUHAMMAD YUSUP V. RAM ^G^VINDA pJHA. 

109 I.C. 538 = 55 Cal. 91 = A.I.R. 1928 Cal. 177. 

—Construction—Surrounding circumstances. 

—The terms or expressions in a deed or docu¬ 
ment used by a layman not acquainted with legal 
or technical terms must be interpreted with 
•reference to surrounding circumstances.(.Bfetae. J.). 
Abdul LATiF v. Rahmatullah. 123 I.C. 533- 

&. I.R. 1930 Lah. 139. 

—Intention muat be seen. 

The principles of construction of statutes on 
-which the Courts of Law act in construing instru- 
.ments in writing—and a statute is an instrument 
•in writing—are that in all cases the object is to see 
•what is the intention expressed by the words 
used. But where the language is imperfect, and it 
is impossible to know what the intention is with¬ 
out inquiring further, the circumstances wit^h 
.reference to which the words were used should be 
looked to. {Lord Atkinson). ROYAL BANK OP 

CANADA V. JOSEPH SALVATOR!. 

47 C. L. J. 300 = A. I. R. 1927 P. C. 272. 

•- Contract—To get away from plain terms of a 

contraH there must be evidence and circumstances 
showing that parties intended to base their contract on 
something which was not incorporated in tne contract 
—Evidence -4c^, S. 92. 

If you are to get away from the plain terms of 
the contract you have to read into it something 
which is not there, and in order to entitle you to 
•read into it something, there must be a state of 
things which appears from the evidence from the 
circumstances, from the extrinsic surroundings, to 
•have been assumed by the parties to have been the 
foundation or basis of the contract, so that if that 
basis fails the contract becomes unenforceable, you 
have to ascertain from the surrounding circum¬ 
stances recognised by both the comracting parties 
what is the substance of the contract and then to 
ask the question whether the substantial contract 
needs for its foundation the assumption of the exis¬ 
tence of particular state of things. (1863) 3 B. and 
S. 826, Rel. on. 

A iluhammadan not being on good terms with 
his wife, who lived separate claiming maintenance 
an agreement was entered into between her and her 
brother-in-law whereby the brother-in-law promis¬ 
ed to pay her certain amount per year for mainte¬ 
nance for her lifetime. Shortly after, the husband 
divorced her. In a suit for maintenanoeas pet the 
terms of the agreement against the brother-in- 
law. 

Held-, that the divorce by husband did not put 
an end to the agreement and the lady was entitled 
to the maintenance. {Odgers, J.). Abdul KhADAR 
V. Lalu Bl. 96 I.C. 900=24 M.L.W. 77 = 

A.I.R. 1926 Mad. 932=51 M.L.J. 215. 

- Evidence Act, S. 92, proviso 6—Cvrcunistanccs 

sui'rounding a document may be proved only to make 
its meaning clear and not to prove it to be something 
else than what it purports to be. 

The language of the proviso is rather vague. It 
is true that evidence of the circumstances, sur¬ 
rounding a document is admissible; but it is 
admissible only for the purpose of throwing light 
on its meaning. It would not be permissible to 
consider the surrounding circumstances with a 
view to holding that a document which on the face 
of it is a sale-deed was intended to operate as a 
mortgage. There must be some limit to the sugges¬ 
tion that the surrounding circumstances can 


DEED—Construction—»Two Documents. 

always be scrutinised so as to enable the Court to 
alter or change the nature of the document to 
something different from what it appears to be. 
Otherwise there could be no certainty as to the 
proper construction to be placed on a dooui^nt 
which to all appearance is unambiguous. {Mac- 
leod, C.J. and Coyajee, J.). MARTAND TRIMBAK 
GADRE V. amritrao RAGHOJIRAO DAMALE. 

93 I.C. 924 = 49 Bom. 662 = 27 Bom.L.R. 951 — 

A.I.R. 1925 Bom. 501. 

■In considering whether a particular inter¬ 
pretation is beneficial or not to a party, circum¬ 
stances not appearing on the face of the deed ^^7 
be taken into account. {Lord Blancsb-iirgh). 

SA BON V. ma da twe. 

20 M.L.W. 884= A.I.R. 1924 P.C. 233. 

- Subject-matter and circumstances attending its 

creation should be considered. 

In the construction of written or printed docu¬ 
ments it is legitimate in order to ascertain their 
true meaning if that be doubtful, to have regard to 
the circumstances surrounding their creation and 
the subject-matter to which it was designed and 
intended they should apply. {Lord Atkinson). VEN¬ 
KATA SUBH.^DRAYAMifA v. VENKATAPATI RAJU 

GARU. 80 I.C. 807 = 48 Mad. 230 = 

5 L.R.P.C. 147 = 26 Bom.L.R.i786 = 
20 M.L.W. 298 = 1924 M.W.N. 607 = 
29C.W.N. 57 = 35 M.L.T. 210 = 
52 I. A. 1 = A. I. R. 1924 P. C. 162 = 

47 M. L. J. 93. 

—Constructiou—Two documents. 

- Two intimately connected instruments of con¬ 
veyance—Evidence of parties to one found false with 
respect to one—Tiieir evidence with regard to other 
should be approached with suspicion—Evidence 
Document. 

Whoro two instruments of conveyance between 
the same parties are very intimately connected 
with each other, and from the evidence of the par¬ 
ties one of them is found to be false and fraudu¬ 
lent, the evidence of the parties with regard to 
the other should be approached with great suspi¬ 
cion and subjected to strictest scrutiny. The mere 
! fact that the one was false and fraudulent transac- 
i tion does not by itself prove that the other deed 
was also false and fraudulent, but it docs throw 
upou the party a heavy burden to prove that the 
same was a bona fide document and not executed 
with a view to defeat or delay any claims of the 
creditor on the executant of the deed. {Sir Bindo 
mtter). Mohammad Ah Mohammad Khan v. 
Mt. BiSMILLAH BEOAM. A.I.R. 1930 P.C. 255. 

■- ReiUy, J. —An interval cf time alone is not 

sufficient to show that two documents represent 
separate transactions. {Ramesam and Reilly, JJ.)- 
TIRUMALA CHETTY RANGAYYA CHETTY V. SRINI¬ 
VASA RAGHAVACHARLU. 121 I.C. 753- 

52 Mad. 300 = 1929 M.W.N. 93 = 
29 M.L.W. 329= A.I.R. 1929 Mad. 243 = 

56 W.L.J. 318. 

-In 1734 a notification was issued by th© 

Presidout and Goveruor of Port Saint George for 
the erection and building of a town in Chiutadri- 
pet and it contained an invitation to people to 
come and settle there. Some oxoinptions were 
made in the case of persons whoso services wore 
required for the temple in Chiutadripot. lu that 
cowle there were provisions for payment of certain 
fees to the Palavagars of Triplicaue, In 1787 the 
Government gave a cowl(*- under which the cowledcir 
was authorised to collect a fee on each house 
1 situated in the said pattah of 2 panams per mouth 
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BEED—Construction—Two Documents. 

and one panam on ©very hut as had hitherto been 
oustomary, likewise on all shops erected there one 
panam each per month. 

Held : that the latter document cannot he read 
into the former. {Devadoss and Jackson, JJ.). 
G.R. ADEEESAVALU NAIDU v. 0. S. B. LAKSHMANA 
AyyAB. 113 I.c. 36 = A.I.R. 1929 Mad. 204. 

- Mortgage and lease of the same date—Matters 

to he looked to for determining if they form one trans¬ 
action explained. 

Matters, to which weight has often been given 
in determining whether transactions represented 
by two deeds, e.g., a mortgage and a corresponding 
lease, were one or separate, are; Whether the 
documents were executed on the same day or the 
second very shortly after the first; whether they 
were registered on the same day, whether they 
refer inter se to each other and, if so, in what 
terms; whether there is interest named in the 
mortgage of an amount equivalent to the rent 
named in the lease; whether period of the two 
deeds are identical. 19 All. 496, J?'oll. 

It may well be that in cases where dates, period, 
interest and rent are not identical the two deeds 
may yet be regarded as really one agreement evi¬ 
denced by the first deed with certain extra condi¬ 
tion having effect only for a limited period or in 
regard to a limited portion of the usufruct, etc., 
(20 All. 401 and 41 All. 399, He/.). Even if the 
period covered by the mortgage-deed and the lease 
are not identical, the mortgage-deed may yet be 
regarded as the principal agreement the terms of 
which as to the manner of receipt of a part of the 
usufruct are valid by a duly registered lease. 
{Kanhaij/a Lai and Boys, JJ.). BISHAMBHAR Nath 
V. Firm Bansal* Co. 95 I.C. 893= 

24 A.L.J. 641 = A.I.R. 1926 All. 578. 

- Mortgage by conditional sale referring to earlier 

one with possession, stipulating that both would be 
redeemed together—Both should be read together. 

Two mortgages were executed on the same pro¬ 
perty, the latter provided among other things “That 
just as the mortgaged property is liable for the 
money due under the mortgage deed, dated the 15th 
May, 1869, similarly the same property is and shall 
be liable for the money due under this deed, that if 
I, the executant, pay in one lump sum within five 
years from to-day in a fallow season in the month 
of Jeth, the money due under this deed and the 
mortgage money of the mortgage-deed as well as 
other amounts due, the mortgaged property shall bo 
redeemed, otherwise the consideration of this deed 
and the mortgage money of the deed of mortgage 
shall be deemed to be the consideration money and 
this deed shall be deemed to be the sale-deed. 

Held : that the mortgage deed of the 15th May, 
1869, and later mortgage-deed of the 24th June, 1878 
must be read together and that the parties intended 
that the mortgagee should be treated as having held 
the mortgaged property from the 15th May, 1869, as 
a mortgagee in possession under a mortgage in 
the form of a mortgage by conditional sale. {SxrJohn 
Edge). MIRZA ARID HUSAIN KHAN x) KANIZ 
FAilMA. 80 I.C. 1019=29 aw N. 214 = 

22 A.L.J. 284=34 M.L.T. 78 = 46 All. 269- 

19 M L.W. 703=31 I.A. 157 = 
11 O L J 427 = 27 O.C. 72= 1924M.W.N. 657 — 

9 L.R.P C. 212 = A.I.R. 1924 P.C. 102. 

- One cannot be coxistrued with reference to reci¬ 
tals in the other. 

A document which is executed ,1 year and 9 
months after an earlier one cannot be treated as 
-part of the same transaction with the earlier one 


—WiU OP Gift. 


and that the earlier document cannot be construed- 
by a reference to the recitals in the latex onet 
(iSTuiTt, Ag. C.J. and Grump, J".).NARt7 HABI Gujar: 
■v. JAI BEOJI. 76 I.C. 265=25 Bom. L.R. 68= 

47 Bom. 431=A.I.R. 1923 Bom. 191- 

—Construction—Will and authority to adopt. 

- Begistration Act {III of 1877), S. 17— Docu¬ 
ment was construed to be not a will but only an> 
authority to adopt requiring registration. 

A Hindu executed an unregistered document 
calling it a Will in favour of his wife to the 
effect:—“ I have consented to your adopting a aon- 
at your pleasure and conducting the management 
of the estate in the best manner.” 

Held', the document is not a Will, but only a 
power to adopt, and as such ought to have heeu 
registered under S. 17 of the Indian Registration, 
Act, 1877. [Viscount Haldane). JAGANNATHi 
Bheema Deo v. Kunja Behari Deo. 

64 I.C. 458 = 26 C. W.N. 374=24Bom. L.R. 600= 
30 M.L.T. 124=48 I.A. 482 = 44 Mad. 733 = 
14 M.L.W. 338=1921 M.W.N. 713= 
A I R. 1922 P.C. 162=41 M L.J. 648. 

—Construction—Will or Gift. 


■ ■ Where deed of gift indicates joint possessioTt^ 
donee is co-sharer and is entitled to resist pre-emp.- 
iion. 

Under a deed of gift a plot was transferred for- 
planting groves but it was recited in the deed by 
the donor that the plot was a share out of frac¬ 
tional share of the mahal in his hand. The deed, 
did not say that the donee would not be entitled 
to take part in the administration of the affairs of 
the mahal. The khewat also showed that donee 
was included among body of co-sharers with joint, 
liability to pay Government revenue, no separate 
revenue having been assessed on his plot, 

Held: that the donee was a co-sharer and entitled 

to resist suit for pre-emption. [Sulaiman, Ag. C.J. 
and Sen, J.). SHEO BALAK RAM v. MATHURA PRAr 
SAD 122 I.C. 178=1930 A.L.J. 343 = 

A.I.R. 1930 All. lir 

- Gift evidenced by mutation—Whether was made 

to donee as adoptive son or whether it was his des¬ 
cription should be determined from document andi 
surrounding circumstances. , 

In the case of gifts evidenced by mutation Court 
has to decide after considering the document and 
surrounding circumstances whether the adoption, 
was the reason or motive for making the gift otr 
bequest or whether the mention of the donee or the- 
legatee as an adopted son was merely descriptive of > 
the person to take under gift or bequest, and ho 
was to take the property even though his adoption 
may not be valid. Subsequent statements by the 
donor cannot affect the question: A.I.R. 1924 Lah. 
108, Bef. {Shadi Lai, C.J. and Hilton, J.). DAYA 
Ram V. Hans Raj, 120 I.C. 793= 

A.I.R. 1930 Lah. 118. 

- Document in qxcestion was will. 

A and B were joint brothers. On the death of Ai. 
B and A's daughter’s son D applied respectively for 
mutation of names in their favour. Subsequently 
an application was presented to the revenue Court 
in which B declared that his name may b© entered 
against the property by right of inheritance during 
his life-time and alter his death half the property 
may be entered in the name of D and the other hal5 
in thenameofhis daughter, 

Held: that this application operated as will of Ri 
A.LR. 1928 All. 641 (F.B.); 7 All. 168 ; 36 Cal. 149*. 
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DEED—Construction—Will or Gift. 

Bel. on; 10 Cal. ^92 (P.O.), Ref.; 83 Mad. 304, 
Dist. {Dalai, J.). DGDH NATH SlNGH v. MT. 

MUNNA KUAB. I p* 

A. I. R- 1929 All. 620. 

__ Bindu of Mitakshara School executing tamlik- 

nama making his two wives along with himself jo%nt 

owners of his property—Tamlik^iama providing that 

neither he nor his wives could transfer share without 

consent of all—Shares not spedfied—Suhseguently he 

executing another document purporting to ^ cancel 

tamliknama—Taniiiknama created tenancy-in-com- 

men and each was to get IjSrd share—It could not be 

cancelled by subseguent document— Provision prohi- 

biting transfer was absolute restraint on alienation 

within Transfer of Property Act, S. 10. „ , , . 

A Hindu governed by the Mitakshara School of 
Hindu family executed a tamliknama whereby his 
two wives along with him were to be joint-owners 
in possession of his property. It was further pro¬ 
vided that neither he nor his wives would have the 
right to transfer the property separately unless all 
combined to make such transfer. The document 
did not state specifically as to what share each was 
to get. Soon afterwards ho executed a fresh docu¬ 
ment purporting to cancel the previous tamlik- 

Held: that the intention in executing the tamlik- 
nama was to create a tenancy-in-common with the 
wives and each of his wives were to get l/3rd share, 
and he could not cancel the tamliknama by a sub¬ 
sequent deed. , ,, . . w-*- 

Beld further: that the provision prohibiting 

transfer was an absolute restraint within the mean¬ 
ing of S 10 and so void ; 23 Cal. 670 (P. C.). Ref.; 
3 A L J 621 Rel. on; 25 Cal. 869, Dist. (Sulaiman 
and kendull, JJ.). GOMTI SiNGH v. ANARI KUAB. 

118 I.C. 152 = 1929 A L.J 880 = 

A I R. 1929 All. 492. 

_ Tgst is whether power to revoke is reserxed and 

time when document is to take effect. 

One of the essential tests for determining whether 
a document is a gift or a will is when the document 
is to take effect and whether a power to revoke it has 
been reserved to the author expressly or by neces¬ 
sary implication: 85 All. 337 (P.C.), Ref. {Tek 
Chand. /.). GANGA RAM v. Mt. BibJO. 

Ill I.C. 893=A.I.R. 1929 Lah. 143. 

-Oift to a person possessing a particular charac 
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DEED—Construction—Will or Gift. 

the property which remains after being utilis¬ 
ed by me during my life-time shall be enjoyed after 

my death by the said S,*’ 

Beld • that the mother intended to reserve to 
herself a life-estate with full powers over the corpus 
during her life and as to whatever property was left 
the adopted son was to succeed. {English and 
Indian case-law discussed). (Krishnanand O^ers, 
JJ ) VENKATA CHANDIKAMBA V. VENKATA ROW. 

105 I. C. 775 = 1927 M. W. N. 218 = 
A. I. R. 1928 Mad. 39=53 M. L. J. 557. 

■Declaration by depositor in Railway Provident 


ter or relationship—Relationship failing—Onus is on 
donee to prove that gift is irrespective of relationship. 

Where a gift is made to a person who is describ¬ 
ed as possessing a particular character or relation¬ 
ship, the gift may be made to him absolutely as an 
individual, or it may be made to him on account 
of that relationship so that if the relationship fails, 
the gift cannot tako effect. The onus is upon such 
a person to prove that the gift was made to him 
irrespective of the relationship. {Shadi Lai, C.J. 
and Aga Haider, J.). IBRAHIM v. MT. S.ADA- 
BIBI. 114 I.C. 334=10 Lah. 558 = 

30P.L.R. 634=A.I.R. 1929 Lah. 20. 

- Life-estate with powers of disposition can be 

created. 

There is ample anthority in this country as well 
as in England for holding that there may be a life- 
estate with powers of disposition. 

Where the adoptive mother entered into an agree¬ 
ment which provided “ I have, therefore, hencefor¬ 
ward given all the property belonging to my hus¬ 
band as per the schedule below, to my adopted son 
8, the said 6^ shall therefore enjoy the said property 
with all the rights the remaining property shall be 
enjoyed independently by myself alone and that 


Fund appointing a certain person to receive deposit 
after his death and due attestation as will — Declara¬ 
tion is a Will—Will—Construction. ' ^ 

A person holding a deposit in the Railway Provi¬ 
dent Fund filed a declaration in the following 
words • “ I hereby declare the following to be 

the name and address of the person who in the 
event of my death, will be entitled to receive pay¬ 
ment of my deposit in the Railway Provident Fund 
and T make ttis my Will so far as regards such 
deposit,” and the declaration was duly attested by 

two witnesses, , 

Held : the document must be regarded as the 
Will of the deceased. It is quite true that freedom 
of the Will and ability to revoke on the part of the 
testator are two characteristics of a Will, hut it 
cannot be said that the rules of the fund do more 
than put some limitation on those features 
and the limitation is not of such a kind ^ to pre¬ 
vent the declaration from being a Will. {Wahnsley 
and Chakravarti, JJ.). KALISADHAN MITRA v. 
PRAFULXjA CHANDEA MITRA. 95 I. C. 848- 

A. I. R. 1926 Cal. 1061. 

- Gift of income of property is gift of corpus. 

A gift of the income of property withoi^ any 
limitation is a gift of the property itself. South- 
molton {Mayor, etc., of) v. The Attorney-General 
(1854) 5 H. L. C. 1 : Mamiox v. Greener, (1873) 
14 Eq. 456 and 41 M. L. J. 20, Foil. {Odgers, J.). 
VENKATACHARTAR V. Pachatappa Chetty. 

92 I. C. 516 = 22 M. L. W. 698=1926 M. W. N. 106 = 

A. I. R. 1926 Mad. 250. 

- Revocability is test of a will. 

One of the tests to be applied, for the purpose 
of seeing whether the document is a will or not, is 
whether it is revocable. If the document is 
revocable, it must bo construed as a will. 
{Devadoss, cT.). Sengamalam v. Logambal. ^ 

86 I.C. 8 = 21 M.L.W.45 = 
A. I. R. 1925 Mad. 471. 

-‘ Wasiat use of—Docs not necessarily imply 

a will. 

In constructing a document no part of it as far as 
possible should bo left out as redundant. The more 
use of the word ‘ Wasiat ’ cannot make a transac¬ 
tion a will if it was really intended that the property 
should vest in tho donee immediately during the 
lifetime of the donor. {Abdul Raoof, J.). MT. 
durgo V. Prem Singh. 74 I C. 653- 

A. I. R. 1924 Lah. 196. 

- Deed of gift—Right to recover compensation, 

whether assigned. 

Defendant sold two shops and in the deed of sale 
covenanted that in case of eviction by the Munici¬ 
pality the vendee would be entitled to refund of 
the purchase money. The vendee made a gift of 
the shops in favour of the plaintiff and the deed of 
gift contained the following clause: “The donee 
like the donor will be bound by all the terms and 
all the rights to realise rents, to do repairs, etc., 
which 1 had imder this deed vest in the donee.” 
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deed—C onstrnction—Will os Gift. 

Plaintifi was evicted from the shops by the. 
Municipality and brought the present suit to 
recover the purchase-money from the defendant: 

JSeldy that the right to recover compensation had 
not been assigned to the plaintiff under the deed of 
gift and that his suit must, therefore, fail. [^Abdul 

Raoof, J.). Muhammad said v. Abdul adi. 

66 I. G. 256 (Lah.). 

- Annuity to two persons~-On death of one., other 

gets proportionate amount, in absence of contrary 
intention of grantor. 

Prima facie an annuity to two persons should be 
construed to mean that on the death of one of them, 
the other should get a proportionate amoimt 
23 Cal. 670 P. C., Ref., but where there are indi¬ 
cations of a contrary intention, the gift may be 
taken as a joint gift. 17 C. L. J. 87, Ref. 

The testator who had been adopted into a wealthy 
family, was making provision for his natural 
father’s family. He said “I have not been able 
to confer any special benefit on my natural father’s 
family. Therefore my uterine brother Kunja Lai, 
if alive at the time of my death, would get from my 
estate Bs. 25 per month and on his death his sons 
would get the said amount as monthly main¬ 
tenance from the estate for life. 

Held, that so far as the sons were concerned, the 
gift was not intended for any particular person but 
to all the sons of his brother, namely, to a class, 
and the sons should be considered as a unit for the 
purpose of the gift. The gift was not to descend to 
the heirs of the sons but to enure only for their 
lives, and so no question of the heirs of one of the 
donees being deprived could arise in this case. 

There was no indication that the intention of the 
grantor was to make a separate grant of a propor¬ 
tional sum in favour of each of the sons ; and 
upon a construction of the whole document it 
must be considered that the grant was to the 
sons of Kunja Lai as if they were one grantee 
with right of survivorship inter se. 33 All. 41 and 
33 All. 665, Dist. {Chatterjea and Panton, JJ.). 
Hbmanta Kumar v. Sudh.4nsu Gobindu. 
62 I.c. 4.36 = 25 C.W.N. 262=A.I.R. 1921 Cal. 175. 

- Imperfect gift cannot be given effect to by being 

treated as a trust — Trust. 

There is no equity to perfect an imperfect gift, 
and a gift that has been intended to take effect by 
way of transfer, the Court will not hold the in¬ 
tended transfer to operate us a declaration of trust. 
Milroy v. Lord, (1862) 4 De G. P. & J. 264 and 
Ri-chards v. Delbridge, (1874) L. R. 18 Eq. 11. Foil. 
(Rankin, J.). AMARENDRA KRISHNA DUTT v. 

Monimunjary DebI. 66 I. C. 586 = 48 Cal. 986 = 

A. 1. R. 1921 Cal. 143. 
Gift of income of property to charity wiOiout 
any limitation is gift of proitcrtij. 

The gift of the income of a property to charity 
without any limitation is a gift of the property 
itself. South Moulton Corporation v. Attorney 
General, (10 Eng. Rep. 796) and Mannox v. Greever, 
(L.R. 14 Eq. 456), Ref. (Abdur Rahim and Burn,JJ.). 
VAITHINATHA AIYAR V. THYAGARA.7A AlYAR. 

68 I. C. 631 = A.I.R. 1921 Mad. 563 = 41 M. L. J. 20. 

- Transfer of Property Act, S. 123 —Gift of im- 

tnovahlc property and actionable claim failing as 
regards former does not necessarily fail regarding 
latter. 

A deed purporting to be a deed of gift of irnmo- 
vuble property and actionable claims, but failing 
a gift of immovable property for non-compliance 
with statutory formalities, does not necessarily fail 
^8 a gift of the actionable claims also unless the 
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gift of the. latter can be regarded as conditions>l on^ 
the gift of the former being valid. 30M.L.J, 62, FolU 
{Wallis, C. J. and Hughes, J.). PERUMAL AmMAD 
V. PERUMAIi NAZCEER. 61 I.c. 461=44 Mad. 196= 

13 M. L. W. 69=1921 M. W. N. 5= 
A. I. R. 1921 Mad. 137 = 40 M. L. J. 25. 
—Construction—Will or settlement. 

■-A document was executed by a mother who 

was a widow, in favour of her son, which dealt with 
property to an extent of over three velis left to her 
by her husband under his will absolutely and re¬ 
cited that in respect of that, on account of the request 
made to her by her son for the benefit of his minor, 
son and out of favour to himself and in considera¬ 
tion of the arrangement that he would not during 
her lifetime encumber or alienate the rights that 
would come to him in the property after her death, 
she on her side undertook to meet all her own 
expenses till her death out of the income and not 
to alienate the property. It directed that after the 
widow’s death, the son and his heirs shall enjoy 
the property with all absolute rights. It further 
provided that if the widow failed to pay the kist on 
the property, the plaintiff shall pay and may reco¬ 
ver from her out of her income, and that the 
pattah for the property shall be transferred to the 
plaintiff. The document was styled a settlement 
and registered. 

Held : that from the tenor of the document 
it was not a will but a settlement and so subsequent 
transfer transactions between the parties should 
be, if possible, interpreted consistently with the 
document treated as a settlement: 33 Mad. 804; 

A. I. R. 1927 Mad. 197, on; A. I. R. 1924 IMad. 
605; 10 Cal. 792. Ref. {Wallace, J.). VenkatA- 
SUBRAMANIYA IYER V. SRINIVASA iTER. 

118 1. G. 110 = A. I. R. 1929 Mad. 670. 

- Document should if possible he construed in 

that ‘tnanner in which effect will be given to all direct 
tions. 

It is a well-established principle and rule of 
construction that a document should be construed 
if possible only in that manner or as being of that 
character in which it would be possible to give 
effect to all the directions contained in the docu¬ 
ment. If, regarded as a settlement it turns out 
that any of the directions in the document could 
not be possible of being given effect to, and if, 
regarded as a will, effect could be given to all the 
directions and there would be no difficulty what¬ 
ever in carrying out the intentions of the maker of 
the instrument in any manner, then it follows that 
the construction that it is a will and not a settle¬ 
ment should be the one that is accepted. (5rt«i- 
vasa Aiyangar and A7ianthdkrishna Aiyar, JJ.). 
PASUNGIDIA PlIiliAI V. ISAKKIMUTHU PlLLAI. 

Ill I.c. 22=A.I.R. 1928 Mad. 349. 
—Construction—WiU or transfer. 

-;— Document purported to be made inter vivos is 

ordinarily to be in favour of a particular defi^ied 
person—But will comes to be made not in favour of 
defined 2 }orson. 

It is common knowledge that nearly all, 
if not all, documents probably without a 
single exception, executed by persons with the 
intention that they should come into operation 
immediately or documents containing dispositions 
made or purported to be made inter vivos always 
happen to be in favour of certain particular 
defined persons. Even % will often comes to be 
executed probably in accordance with this practice 
in favour of some particular individual. But gene¬ 
rally speaking, it is a testamentary document tha4 
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■comes to be made not in favour of particular per¬ 
sons but merely for the purpose of effecting the dis¬ 
positions therein contained. (SrMUV<»sa Aiyanffar 
4ind Ananthakrishna Aiyar, JJ.). PASUNGILIA 
PILLAIO. ISAKKIMUTHU PIDLAI. Ill I.C. 22= 

A.l.R. 1928 Mad. 349. 

-One conclusive test as to whether a document 

■was intended to take effect inter vivos or not, would 
be to see whether any irrevocable interest is there¬ 
by created immediately in favour of some other 
person. The question can arise only in respect of 
documents where the property is directed to go to 
tbft donee after the death of the maker of the instru¬ 
ment. In the case of a will, as it speaks only from 
the death of the testator, the disposition could only 
begin to take effect from time to time. But a dis¬ 
position in presenti can be made vesting property in 
-a third person on the death of the maker of the 
instrument, the distinction being that the interest 
in the latter case, though it comes into possession 
after the death of the maker, vests immediately. 

It may also be useful in connexion with such a 
question to consider whether the interest ■that the 
maker of the instrument reserves to himself should 
be regarded as reserved or retained by virtue of the 
instrument itself or merely by reason of there not 
Iiaving been any disposition of the property. (SHn-i- 
vasa Aiyangar and Ano.nthakrishna Aiyar, JJ.). 
PASUNGIHA PILLAI V. iSAKKiaiUTHU PlLIiAI. 

Ill I.C. 22=A.l.R. 1928 Mad. 349. 

- Most important test is to see whether power to 

revoke the eonveyOHce is reserved. 

Although a document which is not a Will in 
form may yet be a Will, in substance and effect; 
but if an instrument is a deed in form, in order to 
hold that it is testamentary or in the nature of a 
Will, there must be something very special in the 
case, and unless there are circumstances which 
compel the Court to treat an instrument in the 
form of a deed as a Will, the Court will not do so. 

The line between a Will and a conveyance roserv- I 
ing a life-estate is a fine one, and it would be hard 
to define ; the easy and most important test to 
apply is to see whether the power to revoke is re¬ 
served or not. {Curge7iven, J.). (G-ARAPATI) GANGA- 
RAJU V. PBNDYALA SOMANNA. 

98 I.C. 613 = A.I.R. 1927 Mad. 197. 
—Construction—Words. 

-Adha and urdha. 

The words “ adfia and urdha ” in the document 
•conveyed the underground rights to the lessees in¬ 
cluding the right to work mines and extract coals. 
{Jwala Prasad and Adami, JJ.). Kamlal Kavi- 
BAJ V. Satyaniranjan chakbavarty. 

1921 P.H.C.C. 49 = A.I.R. 1921 Pat. 379. 
-“ Commercial terms." 

{Obiter). The expression “commercial terms,” 
as used in a deed is relative to the time and the 
place, the country and part of the country where 
the money is borrowed, the kind of security that is 
■offered for the loan, the possibilities of realizing 
the security, the supply of capital and the opportu¬ 
nity of persons willing to lend for possibly a 
considerable time. It cannot be confined, as in 
England, to something connected with a publicly 
announced and official rate of interest for loans 
generally or to a current rate generally allowed 
upon the highest security in financial transactions, 
such as an issue of debentures or something regulat¬ 
ed by the day to day supply of money and by facili¬ 
ties for short loans. The word “commercial” must be 
understood of a community which is not a oommer- 
•oial community and of transactions which no one 
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would call mercantile, as a comprehensive but 
convenient term for such Serms as can be arranged 
freely between borrower and lender under the 
circumstances of the particular case : A.l.R. 1919 
P.C. 12, Expl. {Viscount Sumner). SUNDER MULD v. 

S. KINKAB SAHANA, 108 I.C. 337 = 

7 Pat. 294 = 55 I.A. 85 = 26 A.L.J. 364= 

9 P.L.T.[203 = 27 M.L.W 461 = 1928 M.W.N. 242= 

5 O.W.N. 400=47 C.L.J. 403 = 30 Bom. L R. 793 = 
32 C.W.N. 657 = A.l.R 1928 P C. 64=54 M.L.J. 427. 

-“ Farokht." 

“Farokht” cannot be held to mean “transfer” 
as it is inconsistent with the ordinary meaning of 
the word. {Rafique and Piggott, JJ.). SURAT 

Narayan Prasad v. Ram Ghulam. 

76 I.C. 1050=45 All. 321 = A.I.R. 1923 All. 361. 

‘ Fazendari. ’ ’ 

The word "Fazendari" is used with reference to 
tenants holding under a private landholder to 
indicate sometimes an indefeasible right to hold in 
perpetuity on payment of a small quit or ground 
rent and sometimes any kind of tenure agreed 
upon between the parties. (39 Bom. 3-20, Foil.). 

The term “Fazendar” cannot properly in its 
strict sense be applied to a lessee from Government. 

Liability to disturbance by Government or to pay 
enhanced assessment makes description as ‘perpe¬ 
tual’ wrong, {Fawcett, J.). RAHIMTULDA v. 
Hasan Adi. 85 I.C. 1038=25 Bom. L.R. 1192= 

A.l.R. 1924 Bom. 212. 

-“ Hak, Bakuk." 

The words ” hak, hakuk ”, etc. do not in¬ 
crease the corpus of the grant but only purport to 
transfer all the rights in the subject-matter of the 
grant. 41 Cal. 585 (P.C.) and 45 Cal. 87 (P.C.), Foil. 
[Jwala Prasad and Adami, JJ.). IdA'iil LAD KA'VI- 
rAj v. Satyaniranjan Ohakravarty. 

1921 P.H.C.C. 49 = A.I.R. 1921 Pat. 379. 

- "Heirs" means both of male atid female lime 

unless otherwise restricted. 

It is plain according to every rule of interpreta¬ 
tion that if you wish to limit the word “ heirs ” 
either to the male or female line, it is essential that 
you should do so in direct terms, or by necessary 
I implication ; and in the absence of that limitation 
there is nothing where female inheritance is possi¬ 
ble to prevent the female being ai\ heir equally 
with the male. {Lord Buckmaster) . S.\FDAR ADI 
V. MIBZA MAKSDDADI beg. 121 I.C. 229 = 

1930 A.L.J. 68=34 C.W.N. 208 = 31 M.L.W. 304 = 
13 N.L.J. 27 = 26 N.L.R. 119=32 Bom.L.R. 484 = 

A I R. 1930 P.C. 41=58 M.L.J. 125. 

-‘ La-aulad ’ ^nea^is isstieless. 

The word ‘ la-aulad ' in vernacular means issue- 
less or without any sons or daughters. {Mukerji 
and Niamatullah, JJ.). NiRMAN BAHADUR v. 
FATEH BAHADUR SiNGH. 1923 A.L.J. 1233 = 

A.l.R. 1929 All. 963. 

-‘ Kul Rupia ’ cajinot be taken as referring to 

interest only. 

A mortgage deed provided among other things 
aur Jab ada karunga kul rupixja ada kiya karunga. 

Held : that the word ‘ kiya ' is superfluous, that 
the words kul rupiya, cannot be taken as referring 
to the interest only ; but that the real meaning of 
the sentence appears to bo that the mortgagor would 
pay the whole money, that is to say, the mortgage 
money and interest, at one time. {Marlineaxb and 
Zafar Ali, JJ.). LABHU RAM v. ABDUDDA. 

75 I.C. 183 = A.I.R. 1923 Lah. 587. 

-” Male heirs " in a deed do 7iot import limita- 

tion — U7ider /ndian Law the expression is ^effective. 
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Tlio use of the words ‘ male heirs ’ in a Will 
do not import any limitation. According to the 
rule of construction in S. 84 of the Succession Act 
such an expression would be rejected as having no 
effect in absence of any indication of contrary in¬ 
tention. There is no reason under the Indian Law 
why a different effect should be given to that ex¬ 
pression in a deed of family settlement. {Lord 
Phillimore). DADABHOT FRAMJI CAMA v. OOWAS- 

ji Dorabji Panday. 

94 I.C. 535 = A.I.R. 1925 P.C. 306. 

-“ Merchant ” held to mean merchant in popu~ 

larly accepted sense—'^Assistant ’* held not " mer~ 
chcmt.” 

A contract of sale provided that any dispute 
between the buyers and sellers who were commer¬ 
cial people should be referred to the arbitration of a 
“merchant.” There was a dispute and it was refer¬ 
red to a person daily engaged in buying and selling 
the commodities contracted for as an assistant of a 
firm. The assistant was an assistant of some senio¬ 
rity with more responsible duties than many other 
assistants and was head of the department with 
wide discretionary powers. 

Held : that he was not a “merchant” within the 
terms of the contract: Hophins and Co. v. Foukeh 
rttann, 2 K.B. 948 ; OilVs case, 28 L. T. 589, Bef. 
{Banhin, C.J. and Muherji, J.). OJAMSHBE PURU- 
8HOTTAMDAS V. ABDUL RAHIM. 

A.I.R. 1929 Cal. 705. 

-‘ ‘ On demand ”—The phrase means only “ hn- 

mediately"—Demand is not necessary to create 
liability. 

Where it is provided that the mortgagor “will 
after the compound interest shall 'be due, upon 
demand pay to the mortgagee any interest which 
shall be capitalised hereunder and any interest 
which shall accrue due thereon.” 

Held', that this did not necessitate an express 
demand by the mortgagee for compound interest 
before any liability to pay it could be said to arise 
under the mortgage-deed. Thewords “on demand” 
do not necessarily mean that there must be an 
express demand. These words are merely equiva¬ 
lent to“forthwith” or “immediately.” J.). 

NADERSHAtV SHERIABJI V. SHIRINBAI BAPUJI. 

87 I.C. 129 = 25 Bom. L.R. 839 = 
A.I.R. 1924 Bom. 264. 


-“ Subject to" 

The effect of thewords “subject to” in a deed is to 
introduce condition or proviso. 7 Ch. B. 29; 
2 Ch. D. 744 and 87 L.T. 547, Foil. {Maclcod, C.J. and 
Coyajee, J.). SiMON REUBEN V. HAJI SHAIKH 

Mahomed shastary. 67 I.C. 433= 

24 Bom. L.R. 466= A I R. 1922 Bom. 404. 

-“ Szirfacc ” includes all land except mine. 

Surface includes all the land except the mine or 
the soil overlying the minerals. {Jwala Prasad 
and Adami, JJ.). RamLAL Kaviraj v. SATYA- 
NIRANJAN CHAKBAVARTY. ^ P^H.CX. 49- 


_Thavanai in bill of sale was held to mean cre¬ 
dit period—Limitation Act, Art. 53. . 

The word thavanai was held to mean credit period 
and to place the suit for the price of goods sold 
and purchased within Art. 53 of the Limitation Act 

in the following circumstancesIn the Dill tor 
piecegoods purchased, sent by the vendor o 
vendee, the following words were found at the top 
“debit interest at f per cent, per mensem after W 
days thavanai." The question arose whether it 
was a credit sale or a cash transaction when the 
plea of limitation was set up as a defence to the 


DEB D—Constpuctioa—MiseellatieoiiB. Q - 

suit for the money due, and it was held to he a- 
credit transaction. 

Per Venkatasuhba Boo, J. —The expression "Thava¬ 
nai" has various meanings in various lines of busi¬ 
ness. Evidence is admissible under S. 98 of the- 
Evidence Act to show the meaning it bears in the 
particular mercantile transaction in which it waa 
used. When any such case is before the Court, 
the Court is bound to inform its mind not only by- 
reference to well-known dictionaries but also by 
evidence of the meaning ordinarily given to it 
amongst those who use it. Even if the meaning of' 
the word is a fixed period, Proviso 6 to S. 92 of the 
Evidence Act makes admissible oral evidence for- 
the purpose of showing that by custom of a parti¬ 
cular trade an incident not expressly mentioned in- 
a contract is a term of that contract. 

Per Jackson, J. — Thavanai is a colourless expres¬ 
sion meaning only period. Proof aliwtde is neces¬ 
sary for showing that it was used in a particular 
sense. {Venkatasubha Boo and Jackson, JJ^. K.M.P. 
R. N. M. FIRM V. M. SOMASUNDABAN OHETTY. 

85 I.C. 299 = 48 Mad. 275=20 M.L.W. 981 = 
A.I.R. 1925 Mad. 161 = 47 M.L.J. 844. 

- " Wilful " in " wilful acts amd defaults" 

used not as a definition but as description. 

The adjective “wilful” in “wilful acts or de¬ 
faults” has evidently been used as a description and- 
not as a definition. The idea intended to be con¬ 
veyed is that the default is occasioned by the exer¬ 
cise of volition or as result of the non*^eroise of 
will due to supine indifference, although ^e de¬ 
faulter knew or was in a position to know ^atloss 
or harm was likely to result. The word does not 
necessarily suggest the idea of moral turpitude. 
The element of accident or inadvertence or honest 
error or iudgmetit should also be eliminated. Tho 
default must be the result of deliberation or intent 
or be the consequence of a reckless omission. Wil¬ 
ful default therefore is indicative of some miscon¬ 
duct in the transaction of business or in the dis¬ 
charge of duty of omitting to do something either 
deliberately or byrcckless disregard of the fact whe¬ 
ther the act or omission was or was not a breach of. 
duty: Forder v. Q.W. By. Co., tl905) 2 IC.B. 562; Xtfc 
Be City Equitable, Fire Insurance Co., (1925) 1 
Ch 407. R®/- {Hears, C.J. and Sen, J.). L. HUDSON 
V Offl. Liquidator, dehraden Mossoobib 

ELECTRIC TRAM-WAY GO. 121 I.C. 693=- 

A.l.R. 1929 All. 826. 

—Constmetion—Miscellaneous. 

- Document interpreted by Privy Council m cer¬ 
tain way—Parties to document asking other relief ira 
subsequent litigation—Interpretation is still binding 
on them. 

Where an agreement between the parties has once 
been interpreted in a certain way by the Privy 
Council the more fact that in another litigation 
some of the parties ask for some other relief doea 
not entitle them to ask the Conrts to reconsider the 
document: A. T. R. 1927 Cal. 859 Affirmed. {Lord 
Buckmaster). HABIBULLAH Saheb v. JANKINATH 
Roy. 121 I.C. 236=51 C.L.J, 131 = 31 C.W.N. 313 = 

31 M.L.W. 317 = A.I.R. 1930 P.C. 38= 

58 M.L.J. 252. 

- Memorandum of company and the powers 

thereunder to raise money on security of debenture 
relating to immovable property from Imperial Bank 
of India examined—Imperial Bank of India Act (47 
o/1920), Sch. I, Part ], sub-Cls. (5) and (6). 

Among the objects for which a company was “tn 
raise money by the issue of sbaxes preference, ordi¬ 
nary or deferred, debentures, debenture stookt 
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bonds and otlior seouritiss, and to invest the 
moneys so raised or any part thereof, upon any of 
tlie investments specified in this Memorandum,” 
Upon the securities of the promissory notes execut¬ 
ed by the company in favour of its directors who in 
their turn endorsed them in favour of the Imperial 
Bank of India, and also upon the securities of de¬ 
bentures issued by it in favour of the Imperial 
Bank creating charges upon all the company’s 
undertakings, properties and assets including its 
uncalled capital, the company borrowed money 
from the Imperial Bank of India. The position as 
stated in one of the debentures was this ; "The 
company in consideration of . . . now paid on loan 
to them by the Imperial Bank of India against cer* 
tain securities authorised by Act 47 of 1920, do 
hereby as an integral part and collateral security 
for the said loan undertake to pay , . . ” 

Held: (1) on construction of the |clause in "Memo¬ 
randum” that the company was empowered to raise 
money by the issue of debentures and invest the 
same or any part of it; 

(2) that the promissory notes were the original 
security and the other forms of security were when 
the loans were given collateral to that security so 
as to fall within the terms of Sch. 1, part 1, Gls. 
5 and 6 of the Imperial Bank of India Act. 
{Costello, J.). IMPERIAL BANK OP INDIA LTD. V. 
Bengal National bank Ltd. S7 Cal. 328= 

A.I.R. 1930 Cal. 536. 

•Contract of guarantee—Mortgage by debtor — 

m 4^9 A T 


^ . ... ^ . 

Creditor incurring loan for advancing it on mortgage 
by debtor—Loam incurred by creditor on sureties 
guaranteeing payment by his debtor—Contract of 
guarantee to certain extent for sum ultimately found 
due from debtor—Suit against sureties loithout suit 
on mortgage held not maintainable till debtor's pro¬ 
perly sold and found insufficient—Contract Act, 
S. 126. 

One O who was the owner of a house and very 
considerable landed properties was in financial 
difficulties and needed a loan of 40 lacs of 
rupees. S borrowed the same from a bank, for the 
accommodation of said Q and the latter on receipt 
of the sum executed a mortgage in favour of S for 
the purpose of securing the loan of 40 lacs, under¬ 
taking to pay interest at the rate of six per cent, pet 
annum by equal monthly instalments with quar¬ 
terly rests until payment. S had agreed to obtain 
the loan amount at the instance of three persons A, 
T* and C who guaranteed to S the payment by G of 
the said sum of 40 lacs to the limit of their aggre¬ 
gate liability to the extent of 18 lacs of rupees each 
being liable for six lacs of rupees. The deed was 
the deed of continuing guarantee. The deed 
recited among other things "that within the afore¬ 
said limit of liability this guarantee shall extend 
to and be applicable to the whole debt that 
shall ultimately be due to you from the said G in 
respect of such advance as aforesaid “and not 
merely to so much whereof as shall be co-exten- 
sive with our aforesaid maximum liability there¬ 
under,” It was also agreed between S and the 
sureties that should the common liability be less 
than the said maximum aggregate sum of 18 lacs 
of rupees, the share due from each one of them in 
respect thereof should be in strict proportion to the 
individual liability of each of the appellants as 
referred to above. Payment was demanded and 
t# having failed a notice was served on the sureties 
of the demand and subsequently a suit was filed. 

Held : that construing the terms of the guarantee 
*8 a whole to liability under the guarantee did 
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not attach until the creditor had pursued their re¬ 
medies under the mortgage and the proceeds of tho 
sale were proved to be insuffioient to satisfy G’s 
outstanding indebtedness to S in respect of tho 
loan. (O. C. Ghose and Page, JJ.). CARRLARASUS 
PHILLIPS V. Alfred Ernest Mitchell. 

50 C.L.J. 303 = A.I.R. 1930 Cal. 17. 

»■ -Settlement-deed held to have intended to bind- 
parties permanently ferr future. 

Certain Mahomedans proceeded to take out the 
"duldul” procession, but as it was likely to result 
in serious trouble tho authorities collected the 
leaders of the various communities and efiected a 
settlement which provided : "As often Hindus an^ 
Mahomedans and Aryasamajists carry out new 
sorts of processions inside the qasba which hiMt 
the feelings of some party, so we agree that we wilb 
not carry out any new procession without apply¬ 
ing beforehand to the District Magistrate and^ 
obtaining his sanction thereto. There is no neces¬ 
sity of taking sanction for ancient processions.” 

Held : that the agreement was not merely 
intended to settle the immediate trouble, but 
was intended to settle permanently the trouble 
that had been arising. (-So?/® Bennet, JJ.)^ 

Babu Ram Singh v. subhan Mochi. 

116 I.C. 302=^ 

1929 A.L.J. 1083= A.I.R. 1929 All. 319. 

- Property given to A ivith power of settlement 

favour of sister's sons of A to be taiken^ os Abhxm an 
Putra—A executing a deed of settlement in favour of 
one of the sister's sons declaring him to be her 
man Putra and giving all rights in the property to V 
—Draft settlement alleged to be prepared in favour of' 
N younger brother of Y—V performing funeral obse¬ 
quies of A according to the settlement—Settlement 
deed produced by assignee of Y—Settlement was in 
Y's favournot as'ben»m\daT for N . 

The property originally belonged to one T who 
gave it to A by will authorising her to execute 
a settlement deed in favour of such of A s 
younger sister’s sons as she might take as- 
Abhiman Putra before her death. A in pursuance 
of the power thus delegated executed a deed, 
of settlement in favour of Y her sister s son. 
The deed provided: " that I have taken you as 
my Abhiman Putra pursuant to the will ot a. 
As I have taken you (that is V) as Abhiman 
Putra and as I have afieotion for you an a • 
you have to protect me and perform my uneni 
c6romoni6s when I die I hereby give you the proper 

ties mentioned in the schedule, J’"'? 

and enjoy the said property with all rights of deed 
and gift. etc. I have put you in possession of the 
said property and you shall pay the Sarkar kist. 

It was alleged that in the draft settlement instead 
of V, N's his brother’s name was inserted. A iV- 
few days before her death went to V’s 
and died there. The settlement deed was produced, 
by the assignee of V, the obsequial ceremonies were 
perfoi-med by Y. A suit was brought by the assignee 
of V for the possession of the property. N con 
ed that the settlement deed was benaynt in V s 

1 name but really for N’s plea hv «.nv 

1 name was inserted in settlement deed by any 

fraud or mistake, , . . 

Held, having regard to tho terms and provipons 

of the settlement deed V was taken as Abhiman 
Putra by A and he was given the property in suit. 
The contention that V's name was put m benami 
for N could not be sustained. {Ananthakrishna 
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-A promissory note was executed to ** A, son 

• of the senior paternal unole and guardian of minor 
£ after deducting a sum in respect of a pro’note 
executed in favour of guardian of B,” 

Held, that the real payee was the minor and not 
the guardian. A.I.R. 1926 Mad. 390, Dist. and Foil.', 
Mad. C. R. P. Nob. 222 to 224 of 1927, Rel. on. 
•{Yenhatasubba Rao and Walsh, JJ.). .^AGABS^MI 
N.4IDU V. Ramanathan Chettt. 

415 I.C. 830 = 29 M.L.W. 551 = 
A I R. 1929 Mad. 284 = 56 M.L.J. 399. 

-One K.P.R.y as the manager of the joint 

family, executed a power-of-attorney in favour of one 
S. The power-of-attorney authorised S to use the 
name of K.P.R., and, amongst other things, to sell 
or exchange all or any of the immovable property 
of or to which K, P. R. was or should at any time 
thereafter become possessed or entitled, for any 
estate or interest whatsoever or which he then had 


or at any time thereafter should have power to dis¬ 
pose of. 

Afterwards a trust deed was executed between 
£.P.R., for himself, and as head and manager of the 
undivided family of the one part, and V.M.S, of the 
other part. By the terms of this deed V.M.S. was 
given “a right over,” by way of trust, all the pro¬ 
perties, assets and interests mentioned in the sche¬ 
dule attached thereto for the purpose of selling 
the same. The trust-deed contained other powers, 
such as management the appointment and removal 
of agents, including the agents then working. One 
M.S.M. was appointed co-adjutor to counsel and 
advise the trustee, and it was provided that the 
trustee should obtain the consent in writing of the 
co-adjutor before appointing agents, or selling or 
mortgaging immovable properties in connexion 
with the trust. 

The co-adjutor mentioned in the trust-deed died 
and no other co-adjutor, was appointed. After this, 
y.M.S. purporting to act as trustee by virtueof the 
powers conferred upon him by the trust-deed, 
appointed the said S his agent to transact, conduct 
and manage the affairs. 

5. by a registered deed, purported to sell to E.N. 
M.K. the properties in suit. 

Held-, that the power-of-attorney given by the 
trustee to S was of no efieeb, as far as^ the sale of 
immovable properties was concerned, inasmuch as 
the trustee had not obtained the consent in writing 
of a co-adjutor to the sale thereof as provided by 
the deed the first co-adjutor having died and no 
successor to him having been appointed. 

Ileld, further on the construction of the trust- 
deed. that the properties in the suit were not trans¬ 
ferred to the trustee and that the authority given 


to S prior to the trust-deed to sell the property was 
not terminated by reason of that trust-deed. 

Held, further, that the question whether the 
power-of-attorney executed prior to the deed of trust 
was still effective at the time S conveyed the pro¬ 
perty to the first respondent was a mixed question 
of law and fact. (Sir Lancelot Sanderson). OHO- 
CKALINGAM CHETTIAB V. E.N.M.K. CHETTY.\B 
PiiiM. 107 I C. 461 = 6 Rang. 113 = 47 G-L.J. 429 = 

30 Bom.Ii.R. 788 = 32 C.W.N. 677 = 
27 M.L.W. 811 = A I.R. 1928 P.C. 44= 

54 M. L. J. 517. 


- Meaning of words is question of fact Their 

effect is one of law. , j. 

The expression “construction applied to a 

document includes two thinge: first, the meaning 
of the words; and secondly, their legal effect. The 
meaning of the words is a question of fact and the 
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effect of the words is a question of law s 
Chatenay v. Brazilian Submarine Telegraph Co., 
(1891) 1 Q.B. 79, Rel. on. (Stuart, C.J. and Pullan, 
J.). RAM PAii Singh t). Jai rani Singh. 

107 LG. 560 = 4 O.W.N. 1229 = 
A.I.R. 1928 Oodh 121. 

- Promissory note—Contract for supply of goods 

—Motzey advanced on the contract to be deducted from 
the price of goods supplied—Notes in the form'of pro¬ 
missory notes, executed as further security for return 
of advance—Notes are not negotiable and canceltaiioti 
of contract will not make them so. 

The plaintiff entered into an agreement with the 
defendant for the supply of 100,000 tons of rubble 
coal. The defendant advanced one lakh of rupees 
against this agreement which was to be repaid by 
the deduction of one rupee per ton out of the price 
of the coal supplied. Three notes, appearing on 
their face to be promissory notes, were executed in. 
further security of the loan. No interest was to be 
paid on these notes. As the Government took over 
the control of coal, the plaintiff was unable to 
supply the coal, according to the contract and 
the - promissory notes were renewed by three fresh 
promissory notes, 

Held : that the notes were not negotiable at the 


inception and the cancellation of the contract sub¬ 
sequently would not make them negotiable, (iioss 
and FazalAli, JJ,). GOBINDJEE Madhawajbe & 
CO., Ltd. V. C. J. Smith. 113 I.C. 698 = 

A.I.R. 1928 Pat. 568. 

Construction of document includes two things 
namely meaning of words and its legal effect—Tlxe 
/I nf fWild, the latter one of la'W. 


The expression ‘ construction ’ as applied to a 
document includes two things, namely, the mean¬ 
ing of the words and their legal effect. The mean¬ 
ing of the words is in all cases a question of fact 
and the effect of the words is a question of law. 
A.I.R. 1923 Lah. 626, PoU. (Addiso7t, J.). DEVI 


Chand V. Jai Chand. 


90 LG. 1047 = 


26 P.L.R. 605 = A.I.R. 1926 Lah. 21. 


■Anubhavam deed—Definite quantity of grain 
mentioned—Only that much ^s of permanejit nature. 

Where the remuneration mentioned in the deed 
is a definite quantity of grain out of the produce of 
the lands, a strong presumption arises that only a 
rent charge was granted. Where therefore the 
anubhavayn is recited as relating solely to the 
amount of 60 paras of the produce there is a strong 
presumption that only 60 paras is of the permanent 
nature. 29 Mad. 501; and 30 ^^lad. 203, Ref. (Phil¬ 
lips, J.). Kalliani ammal V. Cochin Sircar. 

91 I.C. 316 = 22 M.L.W. 473= 
A.I.R. 1926 Mad. 143. 

-An application for compromise provided that 

after the applicant died, the respondent was to be 
her representative and-'successor and it further pro¬ 
vided that so long as the estate in dispute was not 
transferred to the respondeat, a certain annuity 
would bep ayablo from the said estate to the res¬ 
pondent, his heirs and representatives and that the 
said estate would be liable for payment of the an- 
unity, 

Held : that the respondent was meant to succeed 
the applicant only when a transfer was made by her 
in favour of the respondent either by way of gift 
inter vivos or by bequest and that so long as the 
estate did not so vest in the respondent, he was 
entitled to receive the annuity and if he died 
before the happening of that oontingenoy hiS' heirs 
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deed—C onstpnotton—Uiscellaneous. 

and representstiyes would be entitled to the an¬ 
nuity. {Stuart, C.J. and Hasan, J.). MT. SakinA 
BecxAm V. Aiii Haider. 94 I.C. 1039= 

A I R. 1926 Oodh 493. 

- Dissolution of partnership-at-ioill —iPirsi part‘ 

ner appointing agent to settle accounts with seco^ 
partner—Agent not authorised to refer to arbitration 
—Document betioeen Agent and second part'ner ending 
in finding of balance due from second partner to the 
first partner and in statement by the Agent that he 
received the balance in settlement of accounts — Pro- 
oeedi/ng between agent atvd second partner was held a 
settlement of accounts and iu>t arbitration ending in 
award. 

One of the two partners in a partnership exercis¬ 
ed his right under the articles of partnership to 
determine the partnership at will. He gave a power 
of attoney to another. This power of attorney did 
not authorise the man to appoint an arbitrator on 
behalf of his employer or to submit disputes to 
arbitration in accordance with a clause in the 
articles of partnership, bat it authorised him, in 
discussion with the other partner to settle the 
accounts of the partnership, to collect what money 
he could, and to sue for any balance which might 
be found due on the taking of an account. The 
partnership having been brought to an end. proceed¬ 
ings took place between this man and the other 
partner. The document that was drawn up in the 
result ended in a finding of a balance in goods 
and in cash, due from the other partner to the one 
who had determined the partnership and in a 
statement signed by the agent, that he had 
received the goods and the cash in settlement. 
This proceeding was repeatedly called an arbitra¬ 
tion ending in an award, by the opposite side, in 
the course of the litigation. 

Held ; on a construction of the document, and 
On the ground that the power of attorney authoris¬ 
ed the agent to effect a settlement of accounts and 
to receive goods and cash in discharge but did not 
authorise him to submit the matter to arbitration, 
that the proceeding between the agent and the 
other partner was a direct settlement of accounts 
of all questions arising between the two partners 
and not an arbitration of a dispute followed by an 
award pronounced by the arbitrators. {Lord Sum¬ 
ner,). AHMED Khan v. adi ebrahim. 

27 Bom-L.R- 748 = A.I.R. 1925 P.C. 177. 

- -Defendant agreeing to work the plaintiff's rail¬ 
way—Defendant was held only plainti^s agent. 

Where the defendant-company were, according to 
the agreement between the parties, to maintain, 
manage and work the plaintiS’s railway system and 
where for the purpose of the contract the plaintifi 
was to hand over to the defendant company the i 
railway system together with the rolling stock, 
plant and machinery belonging thereto, where the 
capital money required was to be provided by the 
plaintiff, where all expenses were to be sanctioned 
by the plaintiff, where at the end of the period of 
contract, the defendant company was to hand over 
the possession of the undertaking of the railway to 
the plaintiff. 

Held ; that the defendant-company was no more 
than an agent of the plaintiff and that stores 
purchased by the defendant-company for the use of 
the undertaking was the property of the plaintiff, 

Held : further, that that the provision in the 
contract, for the appropriation of one-twentieth of 
the profits to the defendant company did not make 
the parties partners, but the appropriation was only 
a remuneration for services rendered by the defen- I 
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dant company as agent of the plaintiff. {Sir Law¬ 
rence Jenkins). SECRETARY OP STATE v. G. I. P. 
RAILWAY. 88 I. G. 107 = 30 C. W. N. 76 = 

52 I. A. 167 = 2 0. W. N. 379 = 1925 M. W. N. 358 = 

49 Bom. 320 = 27 Bom.L.R. 810 = 
A.I.R. 1925 P.C. 103 = 48 M.L.J. 539. 

- Ma7iager of property to pay anmUties to otvfiers 

— Manager's interest was held more than a right to 
future maintenance. 

Where under an arbitration award a man’s pro¬ 
perty was to be construed the property of two other 
persons, but at the same time the owner was 
allowed to remain in possession of the property and 
to manage it and collect income and out of the 
income he was to pay a certain sum yearly to each, 
of the other two persons. 

Held: construing the award as a whole, that 
what was reserved to the o^wner was something 
more than a right of future maintenance and that 
his interest in the property was attachable in 
execution. {Ryves and Daniels, JJ.). JIAHFDZ ALI 
V. Radha KiSHEN. 85 I. C. 477 = 23 A. L. J. 149 = 

6 L. R. A. Civ. 133 = A. I. R. 1925 All. 237. 

- Deed specially relating to cme khid folloxoed by 

other kinds and then a general clause—General clause 
refers to kinds immediately before it. 

Where in a deed there is a sum which is speci¬ 
fically dealt with, and afterwards special terms 
followed by a general clause, the general clause 
should be taken to be referable to the subject- 
matter specifically referred to immediately before 
it, or, in other words, the rule which is to be 
applied is the rule ejusdem generis. Where a lease 
provided that the rent to be paid by darpatnidar 
was fixed for ever but there was a further provision 
that “ the road and public works cesses which are 
now fixed or which may, in future, be fixed and any 
other new amount or payment that maybe fixed, 
also whatever is payable by the darpatnidar accord¬ 
ing to law, these sums the darpatnidar is liable to 
pay to us over and above tlae jaxna," 

Held : that the rent, as rent, was fixed for ever, 
but that the road oess and public works cess or any 
other rate of assessment of the same kind whether 
payable now or payable in the future will be paid 
by the darpatnidar to the patnidar. But it was not 
permissible for the landlords to vary the rent which 
had been fixed under the tenancy by applying to the 
rent the general words which follow the road oess 
and public cess, etc., “and any other new amount 
or payment that may be fixed.” {Suhrawardy andi 
Page, JJ.). Srtsh Chandra PAL Chowdhury v. 
Debendra Kath Singh Roy. 79 I. C. 369= 

A. I R. 1925 Gal. 522. 
- -Where among other terms the award of arbi¬ 
tration between D and K declared that K should 
be iu possession of property in dispute but should 
not alienate it that he should pay maintenance to 
D and that so long as he did so D could not have 
the arrangement set aside and whore K alienated 
in spite of the award but continued to pay main¬ 
tenance. 

Held : that D’s cause of action arose only after 
K’s death. {Mukerji, J.). MT. DURGA KUNWAR v. 
Mt. OHINNA KUNWAR. 78 I.C. 633 = 

5 L.R.A. CiY. 276= A. I. R. 1924 All. 862 

- Practice—Fact and Law—Interpretation of 

document is a question of law. 

Interpretation of the terms of a deed is a question 
of law. {Einkhede, A.J.C.). TOLARAM v. Mt. Sum- 
RATI. 79 I.C. 621= A.I.R. 1924 Nag. 422. 

-Where a lease passed a certain area of land 

“as described in the schedule” thereto and in the 
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schedule the leased land was described as ** bound* 
ed on the south by the border of the limit of 
Eiouza Fatehpur as perthak,” 

Held : that the words “ as per thak" meant “ as 
•per thak demarcation” and nob as per “thak map.” 
\Z)as and Macpherson, JJ.). SHASHI BhuSAN 
BANERJI V. RAMJAS AGARWAtiA. 83 I.C. 205 = 

3 Pat. 83= A.l.R. 1924 Pat. 402. 

■Words in deed was constrtied with reference 

A A 


tc the context. 

A deed recited that there was originally one 
house and it then proceeded that three houses 
were afterwards built anew and “are hereby sold 
to you with the right of ingress and egress through 
the main door and given over to your possession.” 
Then followed the particulars of boundaries. Then 
came a clause about the Chowk. It ran ”there is 
an open Chowk belonging to those three houses and 
in front of the door of my other house. A11 may use 
the said Chowk according to the limits of their 
'respective houses and inmates of all the four houses 
have the right of egress and ingress through the 
main Khadki door,” 

Held : that the words ‘Open Chowk belonging to 
those three houses’ do not mean, having regard to 
the context, that the Chowk was to be in the 
exclusive ownership and possession of the three 
houses. The words ‘ all may use the said Chowk ’ 
meant all four houses and there they have the same 
meaning as the inmates of all the four houses 
•referred to in the next sentence. The word accord¬ 
ing to the limits of their respective houses meant 
that all might use the Chowk and this means the 
whole Chowk. {Marten and Fawcett^ JJ.). Sha 
BULAKHIDAS V. SHA GANPATRAM. 77 I.C. 412 = 

A.l.R. 1923 Bom. 281. 

-The plaintifis claimed under a policy, the 

oonditions of which provided (1) that if the claim 
was made and rejected and an action or suit was 
not commenced within three months after such 
rejection all benefit under the policy would be 
forfeited, (2) that if any difierence arose 
as to the amount of any loss or damage such 
•difierence should independently of all other ques* 
tions, be referred to arbitration and that it should 
be a condition precedent to any right of action 
er suit upon the policy, that the award of the 
•arbitrator or umpire of the amount of the loss if 
disputed should be first obtained. 

Held', that when the defendants rejected the claim 
the plaintifis had a right of action in order that it 
might bo decided by the Court whether such rejec¬ 
tion was right or wrong and it was only in the 
«vent of that question being decided in favour of 
the plaintiffs that it would become necessary that 
the amount of loss or damage should be ascer¬ 
tained. {Macleod, C.J. and Crump, J-). E. S. 
INSURANCE CO. V. DiNANATH. 72 I.C. 266 — 

25 Bom. L R. 164 = 47 Bom. 509 = 

A.l.R. 1923 Bom. 249. 
- Date of payment—Rate of exchange is one cal¬ 
culated at dtie date. , ,, 

Where according to the terms of the bills they 
wero to be paid at the current rate for Bank 
£>omand Drafts at date of payment. 

Held, the rate of exchange should be calculated 
at the duo date. {Macleod, C.J. and Crump, J.). 
Muular Maclean & Co. v. Kaderbhoy 
M. KSMAIL.7I. 72 I.C. 246 = 23 Bom. L.R. 177- 

47 Bom. 493 = A I.R* 1923 Bom. 241. 
-The trust deed ran as follows : 

” That the trustees shall be at liberty to apply 
■to tbo Civil Court having jurisdiction over it for 
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an extinction of trust if they after careful manage¬ 
ment and strenuous efforts find that they are un¬ 
able to pay up the debts by resorting to any form 
of transfer hereinbefore provided in a manner 
which may be advantageous to the estate of my 
son the aforesaid Sharf-uz-zaman.*' 

Held, the paragraph meant that the trust would 
end when the trustees became insolvent qua trus¬ 
tees. and was not a delegation of power reserved 
by the donor to put an end to the trust. {Ashworth 
and Simpson. A.J.Cs.). Sharp-UZ-ZAMAN v. SIR. 
Henry STBNYON. 70 I.C. 253=23 O.C. 291=, 

10 O.L.J. 491 = A.I.R. 1923 Oudh 80. 

^Probate and Administration Act {P' 0 /1881), 
S. 90 —Hindu widow as exectUrix—Conveyance recit¬ 
ing both capacities, must be taken to be, as an executrix. 

Section 90 of the Probate and Administration 
Act applies to all Hindu widows, and under that 
section a Hindu widow who is appointed as an 
executrix, is entitled to sell as executrix the pro¬ 
perty left by her husband, if no resbrictien is im¬ 
posed on her powers of disposing of the property by 
the Will which appointed her executrix. A sale by a 
Hindu widow, who being the executrix of her hus¬ 
band’s Will sells a part of her husband’s estate 
and the deed does nob expressly say in what par¬ 
ticular capacity she sells, but merely zeoibes all 
her capacities and conveys the whole property and 
all the title possessed by the widow in the pro¬ 
perty, must by taken to be effected by the widow 
in her capacity of executrix of her husb-iud’s Will. 
{Kanga, J.). MITHABAI v. MbhbRBAI. 64 I.C.397= 

46 Bom. 162 = 23 Bom. L.R. 858= 

A.l.R. 1922 Bom. 179. 

- Two ladies to hold certain property for life, and 

the plaintiff to get it after death of both of them—On 
death of one of the ladies, plaintiff cannot claim half 
the properly. 

Where a compromise provided that two ladies 
should get and hold certain property for their lives 
and after the death of both of them the plaintiff 
should get the same. 

Held, that the ladles are joint tenants of the 
property and the plaintiff is not entitled to recover 
possession of any portion of the properties until the 
death of both the ladies. After the death of both 
of them tho plaintiff will take possession of the 
lands. {Dawson Miller, C.J. and Coutts, J.), 

ChundrA Mohan Datta v. Sasibala ssi. 

65 I C. 277 = 1922 P. H. C. C. 39 = 

3 Pat. L.T. 623 = A.I.R. 1922 Pat. 68. 

- . -Arbitration — Sttbmissioit to arbitration — 

Agreement between buyer and seller stating that all 
the terms of contract toith importing firm to apply — 
Arbitration clause in latter contract referring to dis¬ 
putes arising under that agreement alone — Arbiira- 
lion clause would not apply to agreement between 
buyer and seller — Deed — Construction. 

The contract between the parties contained a 
clause '"all terms according to the importing firm.’* 
The contract with the importing firm contained a 
clause ‘‘Any dispute or claim under this ooutraot is 
to be settled by . . .” 

Held, that the terms of the contract with the 
importing firm should be read verbatim into the 
contract between the parties and as the arbitration 
clause referred to disputes arising under the con¬ 
tract with the importing firm and not under the 
contract between the parties, the Arbitration clause 
was not applicable to disputes under that contract. 
Temperley Steamshippitig Co. v. Smyth <& Co., (1905) 

2 K. B, 791, Dist.\ Thomas & Co., Ltd. y.Portsea 
Steamship Co., Ltd., (1912) A. 0. 1 and. 
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Samilton & Co. v. Mcuikie and Sons, (1889) .5 T.L.B. 
677, Foil. {Hookerjee and Fletcher, JJ.). OHATTUR- 
BHUJ OHANDAN MUIili V. BASDBO DASS DAQA. 

60 I.C. 909 = 33 C.L.J. 14S = A.l.R. 1921 Gal. 767. 

-The question of proper constraotion of a docu¬ 
ment is often a mixed question of law and fact. 
iBucknill, J.). Abdul Rahiman v. Wali 
MAHAMAD. 6S I.G. 224 (Pat.). 

—Execution. 

-All the stamps on which a document is writ¬ 
ten need not have been signed by the executant. 

iJailal, J.). Mathradas v. Shamboo Nath, 

112 I.C. 843 = A.I.R. 1929 Lah. 203. 

-Where a deed written in English was signed 

'by a lady who did not know English and the deed 
deprived her of her legal rights of succession and 
degraded her status : 

Seld : that the deed was no bar to her rights 
under the law. {Lord Shaw). A. DlHOHAaiY v. 
V. .L. Balahamy. 104 I. C. 327=4 O.W N. 759 = 

A.I.R. 1927 P.C. 183 = 54 M.L.J. 388. 

- -Legal Practitioner—Signing a docament, fixes 

signatory with knowledge of contents—A Vakil so sign- 
ing cannot plead that he did not know the contents. 

man who signs his name to a document makes 
himself thereby in every way as responsible for it 
as if he was the original drafter of it. If it turns 
•out that the document is one which no man acting 
honestly could in the circumstances have drafted, 
then he will be bound to answer for every word, 
line, sentence and paragraph, and it will not be 
the least defence that some body else wrote it out 
and he only signed it. Signature implies associa¬ 
tion and oarries responsibility. 

If a legal practitioner puts his signature to a 
document he will be deemed to have read it and to 
carry it in his recollection to the extent that an 
•ordinarily competent, careful and reasonable man 
would carry it and he will be bound by all the im¬ 
plications arising from it just as much as if he had 
written every word of it with his own hand. 
Practitioners must realize that if they make or 
Associate-themselves with statements which they 
-know are dishonest and untruthful for the p\ir* 
'pose of misleading the Court they must on proof 
-of misconduct bear personal responsibility and 
that it will be no defence for them to say that it 
was done in the interests of the client or at his in. 
stigation or at the instigation of a colleague at the 
'bar, or that they were so negligent in the matter 
^hat they did not read the document or consider it 
-at all. (Afeors, O. J., Lindsay and Dalai, JJ.). 
Ahmad Abhrab, vakil— in the matter of. 

98 I.G. 493=48 All. 542 = 27 Gp.L.J. 1373 = 

A.I.R. 1927 All. 45. 

- Person signing for illiterate executant at his 

'request—SigTtature is ivith executant's authority. 

Where a person signs a document for an illite¬ 
rate executant at his request with a pen touched 
by the latter, the signature must bo held to be 
made under the authority of the executant. 
■{Hisra, J.). BHAGWAT PRASAD v. Sher KHAN. 

941. C. 983= A.I.R. 1926 Oudh 489. 

-- Different ink used for attestation—Attestor 

cannot be presumed to be absent. 

The fact that the signatures of the witnesses ap¬ 
pear to be written with a difierent ink and pen 
from that used to write the body of the document 
'does not necessarily show that the witnesses were 
Rot present when the doouznent was executed. 


DEED—Material Alteration. 

{Le Rossignol and Fforde, JJ.). Sabdabi MAL v, 
ABDUL Samad. 90 I.G. 39=7 L.L.J. 208= 

26 P.L.R. 306=A.I.R. 1925 Lah. 430. 

- Execution by weak-minded person—Strict 

proof of knowledge of contents is necessary. 

In a case where a deed is executed by a weak- 
minded person, a strong proof is needed to prove 
that he was explained the contents of the deed 
and he fully understood them. {Kinkhede, A.J.C.). 
KRISHNABAI V. Keshao Rao. 83 I.C. 253= 

A I R. 1925 Nag. 245. 

Semble. Mere name of firm in the heading of 
letter is good signature. (1 All. 683 ; 6 Cal. 340, 
Foil.) {Daniels and Neave, JJ.). UmA Shankar 
V. GOBIND NARAIN. 80 I.C. 6= 

5 li.R.A. Civ. 638 = 22 A.L.J. 807=46 All. 892= 

A.I.R. 1924 All. 855. 

■ —‘‘Execution** designates the whole operation 
including signing by the executant and attestation 
by the witnesses. {Kinkhede, A.J.G.). BALIRAUE 
V. Kamalja. 78 I. C. 330 = A.I.R. 1924 Nag. 367, 

-Registration Act, S. 33 (%^Pardanashin 

Lady—Power-of-Attorney by—Attestation by Sub- 
Registrar—Presumption of voluntary execution 
arises—Power to sign bond does not imply power 
to enter into transaction but power to execute 
document does. {Coutts and Das, JJ.). Ram LAL 
Singh v. Mt. Bibi Shahrunnissa. 

67 I.C. 315 = 3 Pat. L.T. 442 = 
A I R. 1922 Pat. 359. 

■Where it has been impossible to decide which 
of two mortgages bearing the same date was execut¬ 
ed first it is not open to either of ihe mortgagees to 
claim priority over the other but both must rank 
pari passu as if both of them had been executed at 
the same time. {Wallis, G.J. and Oldfield, J.). 
Kutti THBVAN V. Rayappa goundbn 

65 I.C. 961 = 14 L.W. 422=1921 M.W.N. 703= 

A.I.R. 1921 Mad. 693. 

— Material Alteration. 

■Addition of two attesting witnesses made 
subsequent to the execution of an improperly 
stamped promissory note in order to convert it into 
bond and thereby opening up the possibility of 
suing upon it on payment of penalty is tanta¬ 
mount to material alteration which invalidates 
the instrument and destroys the tight of action on 
it: 38 Mad. 746, Ref. 43; Mad. 703, Dist. {Hilton, J.). 

Mangal das V. Jaswant Singh. 

A.I.R. 1930 Lah. 9S9. 

- Court should consider whether alteration is 

fraudulent or innocent—Alteration if not fraudulent 
amendment of plaint may be allowed—Plaintiff may 
be allowed to fall back on the original cause of action. 

Where there is no cause of action apart from the 
inadmissible document, the whole claim fails with 
the inadmissible document. Where there has been 
a material alteration in the document, the further 
questions for the consideration of the Court are 
wiwther the alteration is Irauduleot or innocent 
and whether the plaint is or can also be based on the 
original loan itself and evidence exists aliunde. 
Where the alteration is fraudulent, the Courts will 
uot allow the plaint to be amended aud the plain¬ 
tiff to fall baok on the original cause of action. But 
where the alteration, though material, is innocent 
and the plaint is based on the original cause of 
action as well as on the document altered, the claim 
if properly proved, can be allowed on the original 
cause of action. Or if the original plaint is not on 
the original cause of action, it is open to the plain¬ 
tiff to apply and the Court to consider - whether the 
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DEED—Material Alteration. 


plaintiff should be allowed to amend it: {Case-law 
discussed.) {hfadgavltar^ J.). Ravjibhaii Natha- 
BHAI V. BANCHHOD RAGHUNATH. 

31 Bom. L.R. 1262=A.I.R. 1930 Bom. 66. 


- Date of document is material "part of it and 

party altering it with fraudulent object cannot rely 
upon it. 

The date of a document is a material part of it 
and the party who alters it for a fraudulent object 
cannot be allowed to avail himself of the docu¬ 
ment : 91 P.R. 1900, Eel. on. {Bhide, <7.1. BALaiU- 
KUND v. PURSOTAM Das, 121 I.C. 73 = 

31 P.L.R. 219= A.I.R. 1930 Lah. 548. 


- Instrument purposely altered by person in law¬ 
ful possession in material part is void and no suit can 
he brought on it nor can it be used in defence. 

Wherever any instrument is purposely altered 
by a person in lawful possession of it in a material 
part of it the instrument is void for the purpose of 
enabling any person to sue on it or defend himself 
by using it as a direct defence depending on its 
obligatory force asian instrument: Master v. Miller. 
4 T.B. 820, Foil. {Rankin, C.J. and Cammiade, J.). 
IIAREN Chandra v. Kishori Lal. 

50 C.L.J. 173=A.I.R. 1929 Cal. 789. 

-Without fraud or w’rong a document cannot 

be materially altered after its execution: Doe v. 
Catomore, 16 Q.B. 746 and A.T.R. 1924 Nag. 250, 
Rel. on. {Kinkhede, A.J.C.). SUNDERABAI v. 
BAFDNA. 116 l.C 65=A.I.R. 4929 Nag. 309. 

-When a deed is altered on a material point by 

the party in whoso favour it is executed it thereby 
becomes void ; Suffel v. Bank of England, (1892) 
9 Q.B.D. .655. Foil. ; A.I.R. 1926 Cal. 831. Dist. 

{Duval, J.). DILJAN V. MAQBUDKHAN. 

107 l.C. 475 (Cal.). 


_ -I^egotiable Instruments Act, S. 87— One execu¬ 
tant forffing signature of the other executant on pro¬ 
note to creditor's knowledge—Creditor cannot recover. 

Where a pro-noto purported to bo executed by 
two persons, but it was found that one of the exe¬ 
cutants had forgod the signature of the other, and 
the creditor was aware of this fact, 

Held, there was material alteration and creditor 
could not succeed on the note: 26 M.L. J. 257 and 
C R P 601 of 1912 (Mad.). Foll.\ A.I.R. 1925 Mad. 
929 'Hot foil. {Wallace, J.). MOHIDEEN PlLEAI 
V JAMAL MD. JAMADUDDIN. 112 l.C. 404 = 

1928 M.W.N. 591=A.I.R. 1928 Mad. 1092. 
_ Changing of date of a surety bo7id is ^naterial 

alteration avoiding the bond. _ 

Prima facie, the date when a particular docu¬ 
ment is executed would be clearly material ; and 
the onus would be on the person making the alte- 
ratiou to show that so important an alteration, on 
the particular facts of any case, was not material. 
It is not merelv the actual final effect on a con¬ 
sideration of all the facts and the law in each case, 
that decides whether the alteration is material 
An alteration which may affect the coiitraot wUicn 

the iustrument contains, if also enrotv 

Where a creditor altered the date of the surety 
bond given on behalf of the debtors being appre¬ 
hensive of the bar of limitation. 

Held, that the alteration was a material one and 

»... 

_ Mortgage-deed invalid because of subsequent. 

alteration— Mortgagee can recover. upon the original 
co^isider(^io7i. ; . . . 


DEED—Matepial Alteration. 'f? 

Although a deed of mortgage Is invalid by reason 
of subsequent alterations made in it, the admis¬ 
sions in the deed may be referred to for proving 
the original debt and the circumstances under 
which the original debt was contracted, and the 
plaintiff can recover upon the original considera¬ 
tion : 33 C. 812, Dist. {Case-law discussed). {Chat- 
terjea and Page, JJ.). PARBATI CHARAN v. 
Amarendra NATH. 96 l.C. 97 = 53 Cal. 418 = 

A.I.R. 1926 Cal. 831. 

- Altered document not forming basis of action. 

—Obligation evidenced by the deed is enforceable. 

The rule that there is no right of action on a 
document which has been materially altered after¬ 
execution and without the privity of the party to 
be affected by it, and that no decree should be 
passed in a suit brought on such a document des¬ 
pite the fact that consideration for the dooumeni* 
has been admitted by the defendant has no appli¬ 
cation where the obligation to be enforced does nob 
arise under the altered instrument and the instru¬ 
ment is produced merely as a piece of evidence in 
proof of the obligation. 25 Bom. 616 and 9 O.W.N. 
&9b,Foll. A.I.R. 1924 Cal. 452, C(Wis. {Wadegaon- 
kar, A.J.C.). TAPIRAM v. JUGAL KISHORB. 

92 l.C. 305 = 21 N.L.R. 169= A.I.R. 1926 Nag. 209. 

- Eve7i alteration prejudicial to maker and bene¬ 
ficial to oppo7ie7vt if it affects integrity of deed ie 
material alteration. 

The test of material alteration is not necessarily 
whether the pecuniary liability of one of^ the par¬ 
ties have been increased by the change ; it is of no- 
conscquence, whether the alteration w<mld be 
beneficial or detrimental to the party sought to be 
charged on the contract. The important question, 
is whether the integrity and identity of the con¬ 
tract have been changed; 

The rate of interest to be charged 16 one of the- 
most important conditions in any contract of bor¬ 
rowing or lending. So an alteration in the terms- 
of this very important provision must be deemed*' 
to be a material alteration. 33 C. 812, Foil. {Rut¬ 
ledge J ) GODLA THAMMYA V. NARASIMULU. 

’ 89 l.C. 657 = 3 Rang. 227 

A.I.R. 1925 Rang. 283. 

__ Claim based on a bond materially altered 

untenable—But one based on an original contract, 
not merged in the bond, may be decreed. 

Per Hewbould, J. :—Where there is a material^ 
alteration of the bond the claim based on it should’’ 
not be decreed. (1 Sm. L. C. 767, Foil.). An imp—, 
lied contract to repay money lent arises from’ the 
fact that the money is lent even though no express- 
either written or verbal is made to repay it. • Thfe 
material alterations of a written contract destroy 
the original deed if the debt is merged in the 
■wTritten contract. If the written contract is a 
negotiable instrument this should usually happen. 
But. in the case of a simple bond the alteration: 
prevents a suit being based on the bond and the 
I question whether a suit would lie on the original, 
debt depends on whether there is a separate con¬ 
tract which can be proved apart from the bond. ^ 

Per Rankin, J. :—An independent cause of action- 
must be shown if the doctrine ‘that no suit can be 
decreed on the basis of a bond’ materially altered 
is not to take effect. {Newbould and Rankin, JI.). 
DULA ME.A.H V. MANHAVI .\BDUL RAHAM.\N. 

81 l.C. 641=28 C.W.N. 70= A.I.R. 1924 Cal. 452.. 

- Evidence Act, S. 91— Claim based on a bond. 

materially altered is untenable — But one based on an 
original corUract, not merged in the bond, may ber> 
dficreed. ./ _ jt.i 
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DEED—Material Alteration. 

Per Newhould, J. :'»'Where there is a material 
alteration of the bond the claim based on it should 
not be decreed. (1 Sm. L.C. 767, Foil.). An im¬ 
plied contract to repay money leat arises from the 
fact that the money is lent even though no express 
promise either written or verbal is made to repay 
it. The material alterations of a written contract 
destroy the original debt if the debt is merged in 
the written contract. If the written contract 
is a negotiable instrument this would usually hap¬ 
pen. But in the case of a simple bond the altera¬ 
tion prevents a suit being based on the bond and 
the question whether a suit would lie on the origi¬ 
nal debt depends on whether there is a separate 
contract which can be proved apart from the bond. 

Per Rankin, J. :—An independent cause of action 
must be shown if the doctrine ‘that no suit can be 
decreed on the basis of a bond materially altered’ 
is not to take effect. Verbal negotiations leading 
up to an express contract in writing cannot be set 
up as an independent contract and are not even 
admissible in evidence. Moreover where there is 
an express promise an implied promise will not be 
inferred. {Newbould and Rankin, JJ.). DULA 
MEAH V. ABDUL RAHAMAN. 81 I.C. 641 = 

28 C.W.N. 70 = A.I.R. 1924 Cal. 452. 

■ Burden as to time of alteration lies on him who 

puts the same in evidence—Alteration in material 
particulars avoids the deed—Evidence Act, S. 101. 

A writing which is intended to be under hand 
only can be altered by erasure or interlineation or 
otherwise before it is signed but it lies upon the 
party who puts the instrument in suit to explain 
the alteration and show 7ohen it was made. An 
alteration made while the instrument is in the 
ou'stody of one party although not made with his 
knowledge or consent has the same effect in avoid¬ 
ing the instrument as if made by him, on the 
principle that he who has the custody of an 
instrument made for his benefit is bound to pre¬ 
serve it in its original state. {Kinkhede, A.J.C.). 
KANNAYADAL TARACHAND V. SrxARAM Tukaram. 

81 I. C. 847=20 N.L.R. 76= 
A I R. 1924 Nag. 250. 

^— Non-material alteration does not vitiate docu¬ 
ment. 

Alteration which is not material does not vitiate 
a'’ document. (Broadway and Martineau, JJ.). 
MadAN LAL V. LABUU bam. 67 I.C. 431 = 

A I R. 1922 Lah. 421. 

“- ^Alteration not material—Validity of deed is not 

affected. 

A document is not vitiated and deprived of its 
effect by an alteration which is not material. 
(Hallifaz, A.J.C.). Ganga Prasad v. Motiram. 

68 I.C. 268 = A.I.R. 1922 Nag. 191. 

•- Material alteration must be one which changes 

legal effect of document. 

A material ohango or alteration of an instru¬ 
ment is one which causes it to speak a language 
difierent in legal effect from what it originally 
spoke. Accordingly, any act which changes the 
legal effect of the instrument, that is, which chan¬ 
ges the legal identity or character of the instru¬ 
ment, either in its terms or in the relation of the 
parties to it, is a material change or technically 
an alteration. It is the effect of the act upon the 
instrument and not the particular manner in 
■which it is done, that is material, and hence an 
alteration to be material must be an actual altera¬ 
tion, whether by erasure, interlineation, addition 
or substitution of material matter affecting the 
identity of the instrument or contract; it must 
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DEED—RecitaU. 

also be in the material part of the instrument and 
must affect the rights and obligations of the par¬ 
ties thereto. To constitute an alteration material, 
it is enough that, if the instrument were genuine* 
it would operate differently from the original. 
(Mookerjee and Buckland, /J.j. KRISHNA KISOR v. 
Nagendrabala. 66 I.C. 694= 

34 C.L.J. 33=25 C.W.N. 942=A.I.R. 1921 Cal. 438. 

—Recitals. 

- Parties to deed not accepting all terms—No 

claim for rectification by either—Deed must be given 
effect to as it stands. 

Neither of the parties to a document was 
content with it ; one alleged that it was un¬ 
authorized in part and the other alleged that it 
was agreed upon through mistake, but no claim for 
rectification was made by either, 

Held, that the deed must be construed and given 
effect to as it stood even if the result be that the 
document is found to embody a bargain intended by 
neither of the parties to it: Stua/rt v. Kennedy No. 2, 
15 App. Cas. 108, Rel. on. (Dord Blaneshurgl\\ 
SUNITIBALA V. MANINDRA CHANDRA. 

A I R. 1930 P.C. 217.. 

- 1 —A recital in a deed of recent date executed by 

a Hindu widow is no evidence of the fact recited. 
(Sen and Nianuitullah, JJ.). GAJE SINGH v' 
Mt.Uchhaba. 119 I.C. 514=1929 A.L.J. 309 = 
10 L.R.A. Rev. 138 = A.I.R. 1929 All. 223. 

Kumaraswami Sastri, J.—lt is usual, when more 
than one person execute a document alleging that 
money was borrowed to pay debts, for the lender 
to get a general statement that the debts were the 
debts of the executants and not to give room for 
future contention by stating what the debts of each 
of the executants were, (Kwnaraswami Sastri, 
Odgers and Jackson, JJ.). KRISHNAYYA Rao v 
RAJAH OF PITTAPUR. 116 I.C. 673=51 Mad. 893 = 

, , 28 M.L.W. 422 = 

A.I.R. 1928 Mad. 994 = 55 M.L.J. 894 (F.B.). 

- Endorsement of Registering officer and recitals 

as to receipt of consideration is strong but rebuttable 

evidence of contents. 

The recital in a sale-deed that the vendor had 
already received an advance, before executing the 
sale, of a sum of Rs. 10,000, and a similar admis¬ 
sion by him at the registration of the document in¬ 
corporated in the endorsement made by the register¬ 
ing officer is of great weight .and must prevail 
unless its effect is negatived by other circumstaaoes 
such as absence of writing evidencing the payment, 
non-production of account books and the like! 
29 All. 184 P.C. Rel. on. (Wazir Hasan andOokaran 
NathMisra.JJ.). SYED HASAN BOQAR v SHEO 
Narain Singh. 91 I C 917= 

1 Luck. 7=3 O.W.N. 25 = 13 O.h J. 178 = 

A.I.R. 1926 Oudh 81. 

Recitals in a deed cannot he relied on except 
between parties to it for proving assertions containing 
them. 

Under ordinary circumstances and ap<art from 
Statute, recitals in deeds can only be evidence as 
between the parties to the conveyance and those 
who claim under them cannot be relied on for 
the purpose of proving assertions of fact which 
they contain. 44 Cal. 186 (P. C.), Foil. (Simp¬ 
son, A. J. C.). Bhag-wati Prasad v. Lall 
Bahadur. 90 I.C. 404= A I R. 1926 Oudh 33. 

- Proof—Deed duly proved by attestors — Allcoti- 

ditions therein must be deemed as proved—Party 
objecting to any condition therein must raise a plea 
and prove it. 
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Where a mortgage-deed •was produced by the 
mortgagee and duly proved, all the oonditions 
contained in the mortgage-deed must be taken to 
have been proved. If either patty wants to impugn 
any condition contained in the mortgage-deed it is 
his duty expressly to raise a plea to that efiect and 
to establish that plea. {Jai Lai, J .). RAM CHAND 

V, NANAK CHAND. 91 I. C. 762 = 7 

26 P.L.R. 299 = &.I R. 1925 Lah. 580. 

_The parties to a deed are bound by recitals in the 

deed. {Mookerjee and Rankin, JJ.). BANK OP 
BENGAL V. WriitilAM ARRATOON LIJCA^ „ 

81 I C. 471 = 51 Cal. 185=28 C.W.N. 497 — 
41 C.L.J. 1=A.I.R. 1924 Cal. 578. 
— Hindu Law — Alienation—Legal necesstty— 
Recital is evidence of representation—Recital without 
any other circumsta/nces is not sufficient to support 

the case of a document of considerable anti- 
Quity, a recital in the docummt is clear evidence 
of representation to the lender and if the circum¬ 
stances are such as to justify a reasonable belief 
that an inquiry would have confirmed the truth ot 
the representation, then, when proof of actual in¬ 
quiry had become impossible, the recital _ coupled 
with the circumstances, would be sufficient evi¬ 
dence to support the deed. But if other circrm- 
stances, besides recitals, are wanting, it must be 
held that the party on whom the burden of proof 
lay has failed to discharge the burden of P'oot o* 
the legal necessity. {Lindsay and Stuart, JJ.). 
SURJXJ Prasad v. Muhammad shakur. 

66 I.C. 564=A.I.R. 1922 All. 126. 

—Rights of parties to. 

—Whenever one person gives another something 
instead of what he has got, both parties take the 
risk of whether the thing that is given wll keep, 
or lose, or enhance it value. {Viscount Dunedin). 
BOMANJI ARDESHIR V. SECY. OF STATE. 

114 I.C. 1 = 31 Bom. L.R. 256=53 Bom. 230- 
5B I A 51 = 1929 A.L.J. 47 = 49 C.L.J. 179 — 
33 OWN 293= &.I.R. 1929 P.O. 34 
_ P'orfeiture clause in a deed illegal—Executant 

pardanashin lady made to sell her 

strength of the clause—Clause must be enforced—Evi 

explained to defendant wishes to 

4‘ca^nnot b-llowed to r 

?,hich the BEalM o. 

{Sulaiman and Kendall, JJ.}- ^-^^3^,11.612= 

_ Purchaser under sham transaction gets no 

'"■A^nereon who claims under a sham transaotion 
which Vb not transaotion at all, has no >nterest m 
tte'“pUcrty conveyed to him. 

VEDAYUDHAN PANDAEAM V 

“s l,^ar!Z of,erson .Ha is realUj 

■major-MaJor is not ^ ^Hants were 

Where it ^as ‘onnd that the pp^^^ executed 

ri°thatU'^ey were wrongly described as minors in 

*'‘'Kti°d‘^that“hy5-lTverTo’ined in executing the 
do7d oi'gUt and cannot be bound by any ahenation 


deed—R ights of parties to. 

efiected in favour of the plaintiS-respondent'a 
father without their permission and consent. 
(JUoti Sagar, J.). GHHITRU v. GHHAJJU. 

A.l.R. 1923 Lah. 611. 

- Liability of parlies are determined by terms of 

deed. 

A deed of compromise ran as follows:—• 

**As to the amount of Income Tax, Excess Pro¬ 
fits Tax and Super tax for 1919*20 to be paid by 
Bakhsh Elabi and Go. and Karam Elahi Muham¬ 
mad Shafi, after the tax has been deposited in. 
Government Treasury, the liability will be shared 
by party No. 1 and party No. 2, among themselves 
in proportion to their shares for ^th of a year or 9 
mouths." Party No. 1 paid in November, 1920 a 
sum of Rs 1,22,500 as Excess Profits Tax for the 
year 1918-19; and they claimed that party No, 2, 
respondent should pay their share of this amount 
for 9 months, 

Held, the liability of the respondents is oiroum- 
soribed by the terms of agreement and that, that 
paragraph as it stands does not make them liabla 
for payment of any portion of the Excess Profits 
Tax for 1918-19. The onus was on the appellants 
to prove that respondents were liable. {Shadi Lai, 
C.J. and Abdul Qadir, J.). MOHAMAD TAQI v. 

ABDUL RAHIMAN. 79 I.C. 281 — 

A.l.R. 1923 Lah. 151. 

- Successive mortgages—Right of parties mu^t be 

governed from covenants as they finally s^nd—Cove¬ 
nants to pay earlier deed “along with . later deed 

* means not before.' ^ 

Where there are successive mortgages the later 
ones qualifying or restricting the terms and condi¬ 
tions entered into in the preceding one, the rights 
of the p.'^rties must ho governed so far as may be 

the covenants as they ultimately stand. 

A covenant postponing the payment of earlier 
deeds till the last deed is paid does not prevent tha 

payment of the latter after it falls due. before the 

earlier ones are paid. a a i -a. 

Per Ashworth, A.J.C. In money deeds where it 
is provided that a deed of further charge shall be 
paid up along with an earlier deed the meaning is 
nothing more than that it shall not be paid up be¬ 
fore {Kanhaiya Lai, J. C., Daniels and Ashworth, 
A J.Cs.). SARSUTI PRASAD V. EHTISHAM ALI. 

77 1.0.310= 25 O. C. 349= 
A I R. 1923 Oudh 123 (F.B.)* 

_ Strofiger to deed cannot plead condition precs" 

dent—Evidence Act, S. 92. 

Per Das, J. :—A separate oral agreement con¬ 
stituting a condition precedent to the attaching of 
any obligation under the document could be 
proved only by the vendor er his representative-in- 
iuterest. 27 All. 271, Foil. {Dawson Miller, C J., Das 
and Adami, JJ.). BHONU Lal Ohowdhuby v. 
W. A. Vincent. 66 I.C. 882=3 Pat. L.T. 683= 

A.l.R. 1922 Pat. 619 

- Landlord and Tenant—Tenant encroaching on 

landlord's adjoining waste—Landlord can either i/reai 
him as trespasser, or as tenant of the additional land 
— Provision in kabuliyat for paying additional rent 
for additional land found in tenant's possession does 
not disentitle landlord to eject the tenant. 

If a tenant encroaches upon the adjoining waste 
land of his landlord the landlord is entitled to 
treat him either as a trespasser or as a tenant. If the 
landlord treats him as a trespasser, the landlord is 
entitled to sue him in ejectment within 12 years 
the date when he becomes aware of the encroach' 
ment. If the landlord treats him as a tenant, 
then l;e becomes liable to pay additional rent. • 
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Rights of parties to. 

Where a kahuliyat provided : If the lands in 
•ony possession be surveyed at the instance of the 
‘landlord £ shall abide by the same and I shall take 
settlement at the rate then prevailing of all excess 
lands of whatever kind, found to be in my posses* 
-sion as a result of that survey, whether lying 
inside or outside the boundaries mentioned in the 
'kahuliyat and shall also pay the rent at the afore¬ 
said rate for the period during which lands in 
excess of the lands mentioned in the kahuliyat have 
been enjoyed secretly.” 

Held, that the clause did not entitle the tenant 
to annex the adjoining land and retain possession 
"thereof against the wishes of the landlord. {Mooker- 
Jee and Panton, JJ.). Abdul HOSSA.IN -y. Afsa* 
BUDDIN. 67 I.G. 639 = 34 G.L.J. 481 = 

A.I.R. 1921 Gal. 83. 

- Landlord and tenant—Breach of covenant by 

tenant —Kabuliyat remedy by ejectment — 

.Landlord is not deprived of right to compensation. 

Where the kabulUjat provides a remedy (by 
ejectment) in case of breach of covenant by tenant, 
that is not the only remedy aod there is no hing to 
take away the right to compensation on breach of 
covenant under the general law. {Chatterjea and 
Newbould, JJ.). KRISHNA DAS ROT v. MOHENDRA 
Ohandra Sil. 62 I.G. 779 =25 C. W, N. 930 = 

A. I. R. 1921 Gal. 62. 

—Validity. 

-The mere defect in respect of the seal will not 

make a document for all purposes bad even if it 
was intended to be uuder seal. Where an agree* 
• ment between a company and a banian was reduced 
'to writing and though it was not under seal it was 
aoted upon by the parties as a perfectly valid agree¬ 
ment. 

Held: that the agreement was not rendered 
unenforceable. {Rankin, C, J. and Buckland, J.). 
Peobodh ohandra Mitra V. Road Oils, Ltd. 

34 G. W. N. 570. 

-Gift—Deed farzi and fictitious—No title 

passes to ostensible transferee—Property continues 
in donor and is liable to attachment—Transfer by 
member of joint Hindu family which he is in¬ 
competent to make—Transfer is voidable by other 

members but stands as long as not avoided__ 

Transfer with intent to defeat or delay creditors__ 

Transfer is voidable under T. P. Act, S. 53. (Suiai* 
man and Kendall, JJ,). MT. Saraswati Kuar 
V. Mahabir Prasad. 109 I. G 272= 

A. I. R. 1928 All. 476. 

- —HUterate person making thumb-mark on docu- 

tuent—Proof of mark insufficient for validity — Know- 
'I6dge of contents cannot be inferred from fact of 
thumb-mark, ^ ^ 

In the case of an illiterate executant something 
more is required than proof that he made a mark 
on the document and knowledge of the contents of 
the document cannot be inferred from the fact that 
he marked the document; Foster v. Mackinnon 
(1869) 4 Q.P. 1^1, Foil. {Wazir Hasan and Roza 
JJ.). Mt. Hubraji V. Chandra Bali ’ 

111 I. G. 829=5 0. W. N 677 = 

, . , . . 1828 Oudh 386. 

- Deed involving extvnctxon of rxghts and degra¬ 
dation of status of one party—Party not protected bv 
notary—Transaction is bad. ^ 

Where a notary was instructed by one party to a 
transaction involving not only the extinction and 
alteration of patrimonial rights, but also a degiad- 
iug alteration of the status and moral life of others 
who were to bo made parties to the deed, but he 
•never, suggested that it was a case for another 
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DEFENCE OF INDIA (Criminal Law Amendment) 
ACT (1915)—Commandeering order. * 

notary being employed to protect the interest of 
the other party. 

Held, that the transaction and the evidencoiby 
whioh it was supported are alike discreditable. It 
would require the very strongest evidence in such 
circumstances to prevent the respondents from 
being protected against such a transaction by a 
Court of law. {Lord Shaw). A. DiNOHAMY v 
W. L. BALAHAMY. 104 I.G. 327=4 OWN 759= 

A I R. 1927 P C. 185 = 54 M.L.j. 388. 

^- Setting aside—Transaction, sham from begin- 

nvng, need not be set aside. 

When a party obtaining an advantage under a 
document voluntarily chooses to treat it as inopera- 
live and of no effect, it is wholly unnecessary to 
come to Court seeking an idle relief. Where the 
transaction is from the very start a sham and a 
pretence there is no need to get such a transaction 
formally set aside. {Venkatasubba Rao, J.) K 
Sdbraya CHETTI V. Nagappa Chetti 

103 I.G. 150 = 39 M.L.T. 182= 
A.I.R. 1927 Mad. 805 = 53 M.L.J. 311 . 

-- -^ifi executed to vendee to make him co-sharer 

for the purpose of defeating pre-emption—Fictitious- 
ness of gift cannot be presumed in absence of vleadina 
and evidence — Practice — Plea. 

One R, executed a sale deed of his share in 
favour of S, and the plaintiffs brought the present 
suit against S, for pre-emption. After the summon¬ 
ses to the defendants had been issued and served 

in the village executed a deed of 
gift in favour of 8. in respect of a very small 
amount of the property in the village enabling 
thereby to resist, the claim of the plaintiffs on the 
ground that he (S.) was already a co-sharer in the 
village and therefore no suit for pre-emption was 
xndrintamable against liiixi, 

Held, that the /sircumstances that the donor 
was of a different caste to the donee, that the deed 
ofgift was given after the institution of the suit 

property gifted, did not 
w. fiotitiousness of the 

Plaintiffs wished to challenge the 
deed of gift they should have said so in their pleadings 
and given evidetue in support of their allegatiotis, 

<md fraud. {Rafique and Piggott, JJ.). 
Shib Lal V. Bidha Singh. 72 I c 149 ^ 

21 A.L.J. 329=4 L R.A. (Civ.) 375 = 

T . A.I.R. 1923 Ml. 508. 

-—Inadmissibility does not mean invalidity. 

A document may be inadmissible in evidence 
but It does not follow that it is invalid. {Prideaux 
A.J.C.). Raje Udajiram V. Rajeshwar. * 

67 I. C.310=A. I. R. 1923 Nag. 109. 
DEFAMATION. ® 

See ( 1 ) Penal Code, Ss. 499—500. 

(2) Tort-Depamation 

DEFAULT. 

See C. P. Code, o. 9. 

^ ACt”(*?o? 1916 )^* ^^*‘*™*“^* Amendment) 
—Commandeering order. 

-——Contract—Commandeering order..Goods ordered 
by Government under—Contract is not ordhtary com¬ 
mercial contract. 

In the case of commandeering order there can be 
no ordinary commercial contract for sale and nur- 
cnase, because one of the parties may be unwilling 

to surrender his goods and yet may be compelled 
under the commandeering order to do so. He haa 
no option once the order has been made and issued 
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DEFENCE OF INDIA (Criminal Law Amendment) 
ACT (1915)—Rules under. 

H© is bound to place bis goods at tbe disposal of 
Government -when called upon to do so. Tbe only 
right be bas is that if be does not accept tbe price 
offered by Government be can have it settled 
by arbitration. Tbe arbitrator’s order is final. 
(Chotzner, J.). KESSORAM PODDAR AND CO. v. 
SECRETARY OF STATE. 107 I. C. 360— 

54 Cal. 969 = A. I. R. 1928 Cal. 74. 

—Rules under—Chalan by Police. 

__ Offence under B. 25 {l)—Polu:e makxng chalan 

under District Magistrate's order—Chalan may be 

treated as conix>laint. . 

Cbalan by the Police are only possible in cases 
cognizable by them. But where a District Magis¬ 
trate directs tbe Superintendent of Police to make 
juquiry, complete tbe case and send it up for 
trial and in due course a subordinate Police Officer 
Tints up a cbalan, the cbalan may be treated as a 
Lmplaint. 2G Bom. 150 (P- B.), Foil 16 P. 18^ 
Cr •28P. R. 1883 Cr. ; 2 P. R. 1892 Cr.; 3 P. R. 
1892 Or. • 20 P. R. 1894 Cr. and 37 Cal. 467, Re/. 
(Broaa^ay, J.). KHUSHAI.^SXNGH .. 

A. I. R. 1921 Lab. 345. 

—S. 5—Procedure. 

-Section 360 applies to proceedings oefore 

Commissioners under Defence of India Act. (S/iadi 

Lah C. J.). Taj Mohammad v. emperor. 

^ft7 I C 100 = 29 P.L.R- 14 = 29 Cr. L. J. 212— 
107 I. C. luu ^ ^ 50 S = A. I. R. 1928 Lab. 125. 

DEGRADED WOMAN. 

See il) HINDU LAW—JIAINTENANCE. 

(2) HINDU LAW—STRIDHANAM. 

(3) Hindu law—Succession. 

HINDU LAW—Religious Endowments. 

DEKHAN AGRICULTURISTS’ RELIEF ACT (17 
of 1879). 

— S. 2 —Agricultural income. * . i* i 

__Income from toddy juice is agricultural 

income. {Macleod, C.J.). Krishnaji v. Gopal. 

96 l.C. 413=28 Bom. L R. 676 = 
A. 1. R. 1926 Bom. 478. 

—S. 2 —Agriculturist. . ,x - x x 

_“Agriculturist” includes agriculturist at any 

stage of the proceedings. It is not limited to 

iudement-debtor being an agriculturist at tbe date 

nfthe suitor of the decree. J.C., Baymmid 

HAZARl Sing. 78 l.C. 583—18 S.L.R. 19 

A.I.R. 1925 Sind 49 (F.B.). 

__^Incomo from lands not in a ^strict, to 

which the Dekkban Agriculturists’ 

annlics cannot properly bo treated as income fr 

^^rTcuUural sou^cef. bu\ must be treated as non- 

agricultural income for to a po ^ 

“agriculturist” for the purposes of tj® Act bo m 

e^rn bis livelihood 

carried on within the limits of a di VAMA- 

the Act applies. [Fawcett 

NACHARYA ^^AMACHARYA V.J30t^IND 

CIIARYA. 76 l.U. J H 1924 Bom. 33. 

is ono wlio carJiB bis liveli* 

-An bv or who 

1 , 00 a "^"““'Iperlonllly in agrionltuial 

- BAX.WABTBAX BAMBABAyAN 

_Tho term •■Agrioultariat.” aa defined in S 2 

inolndea a person who derivOB a greater part ot the 
income from the fruits of the mango tieea, even 


DEKHiN AGRICULTURISTS’ RELIEF ACT' 
(1879)—S. 2—Joint family. 

though be bestows no care or attention and labour * 
on them. Tbe test seems to be whether tbe 
income is derived from tbe produce of tbe land ■ 
and not what is tbe actual quantum of labour 
which bas to be bestowed in getting in tbe crop. 
[Macleod, C. J. and Shah, J.). HlBALAL RAV- 
CHAND Shah v. Parbhulal Saehidas Shah. 

64 1. C. 117 = 46 Bom. 48=23 Bom. L.R. 796=^ 

A.I.R. 1922 Bom. 146. 

—S. 2—Applicability. 

--Tbe Dekkban Agriculturists’ Relief Act 

(XVII of 1879) is not applicable to an agriculturist . 
who earns bis livelihood wholly and principally 
by agriculture in Punjab. (Baymond, A. J. C.). 
FIRM OP AYARAM TOLARAM v. FIRM HITBAM 
Bodraj. 66 I. C. 682=16 S.L.R. 76= 

A. I. R. 1921 Sind 82. 

—S. 2—Assignment and deYolution. 

-Privileges under the Act are personal— 

They cannot pass by assignment or devolution. 
[Macleod, C. J. and Coyajee, J.). MartAND Trim* 
BAK V. AMRITRAO RAQHOJIEAO. 93 I. C. 924= 

49 Bom. 662=27 Bom. L.R. 951 = 

A. 1. R. 1925 Bom. 501. 

—S. 2—Firm. 

-Definition of “agriculturist” applies to firmj. 

only if firm by itself, tenants or servants earns 
livelihood wholly or principally by agriculture, and ■ 
in that case alone it can only be sued at place where 
firm carries on business—Mere fact that partners - 
are agriculturists does not make tbe firm an agri¬ 
cultural firm. [Fawcett, J.). 

SEY V. BALKRISHNA PANDURANG. 120 l.C. 839— 

63 Bora. 787 = 31 Bom. L.R. 984= 
A. I. R- 1929 Bora. 378. 

—S. 2—Interpretation. . . . . 

_^The definition agriculturist is repugnant to 

the construction of the word ‘person’ as given inv 

General Clauses Act, S. 3 (39) unless it is taken m 

a limited sense regarding agricultural firm. 

[Fawcett, J.). DHAEAMSEY KHETSEY V BALA- 

KRISHNA PANDURANG. 120 I. C. 839 — 

787 = 31 Bom. L. R. 984= 
A. I. R. 1929 Bom. 378^ 

_ ** This Act" means" This Act wholly orin- 

^ The words ‘This Act’in S. 2 mean ‘This Act- 
wholly or in part’ and tbe definition of an agricul¬ 
turist refers to a peison of tbe requisite agricul¬ 
tural qualifications within tbe limits of a district 
or a part thereof to which the Act “wholly ot in • 
part” may, for tbe time being, extend. 

In other words it is sufficient to extend S. 2 of 
the Act to particular district in order to bring an 
agriculturist in that district of tbe qualifications 
mentioned in the Act within tbe definition of 
agriculturists as given in the section. (44 Bom. 217, ■ 
Overruled). [Marten, Pratt and Coyajee, JJ.). GAN- 
PAT CHANDRABHAN V. TUDSHI HARD RAMOHAN- 
DB.Y. 81 l.C. 284=48 Bom. 214= 

26 Bom. L.R. 118=A. I. R. 1924 Bom. 219 (F.B.). 

—S. 2—Joint family. 

-Test is to see what — 

come of the family derived from. Where a®™® 
of the defendants (members of the joint family) 
appeared to have been in service, and *he 
joint income from tbe earnings of the fatter 
and his sons was derived from their father s pen¬ 
sion, a certain amount of rent from the theatre 
which had not been very successful and the annual 
income derived from 14 acres of land ass^sed at 
Rs. 29*8 which was found to be about Rs. 200. 


is the joint in- 
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fDEKHAN AGRICULTURISTS* RELIEF ACT 
(1879)—S. 2—Rights of representatives. 

Held, that the defendants -were non-agcicul- 
''•tnrists. (Macleod, C.J. and Crump, J.). NARAYAN 
BAPUIiAIj V. SOUNSINGH GHANSHAM SiNGH. 

76 I.C. 659=A.I.R. 1923 Bom. 383. 

—S. 2—Rights of representatives. 

■ " liegal representative of judgment-debtor can 
^load that he is agriculturist though it is already 
• decided that judgment-debtor is not agriculturist. 
A.I.R. 1925 Sind 49 and Second Appeal 21 of 1926 
(Sind), on. {Barlee, J.G. and Aston, A.J.C.). 
SHOWKOMAL V. JAGATMAD THAROOMAIj. 

118 I.C. 221 = A.I.R. 1930 Sind 16. 

-Legal representatives of judgment-debtor 

- can prove their status of being agrioulturists in 
'execution proceedings. {Hacleod, C.J. and Coyajee, 
J.). SHIDRAJ V. RENAKI. 92 1.0.554 = 

27 Bom. L.R. 1490 = A.I.R. 1926 Bom. 140. 
—S. 3—Agriculturist. 

-A Jahagirdar relying entirely upon the in¬ 
come derived from the assessment which would bo 
recovered by the village officers from occupants or 
tenants is for an agriculturist earning his livelihood 
from agriculture and consequently if a part of his 
income is derived from assessment that is not 
agricultural income. {Hacleod, C.J. and Shah, J.). 
Mukdnd Krishna govind Krishna v. Mohan- 

LAIi PARVATHISHANKAR. 83 I.C. 622= 

26 Bom. L. R. 620= A I.R. 1924 Bom. 514. 
—S. 3—Award. 

— -Application to file award is not a suit 
•within S. 3—Decree is passed on award—Judg¬ 
ment-debtor cannot plead status as agriculturist 
in execution. {Fawcett and Madgavkar, JJ.). 
LaxmaN V. RAM.VBAI. 95 I C. 878= 

50 Bom. 236=28 Bom. L R. 736 = 

A I R. 1926 Bom. 351. 

—S. 3—Ex-parte decree. 

—Where owing to absence of pleas on the part of 
defendant the Court passes an ex parte decree 
without examining him and the plaintiS under 
Sb. 7 and 12, the Court must be deemed to have 
'decided by necessary implication that the defen¬ 
dant is not an agriculturist and therefore in execu¬ 
tion proceedings the defendant cannot plead that he 
was agriculturist at the time of execution of the 
decree. {Rupchand Bilaram, A.J.C.). LAWRENCE 

Phillips & Co. v. M. R. F. Nazareth. 

78 1.0.806=19 8.L.R. 247 = A.I.R. 1925 Sind 86. 
—B. 3—Several defendants. 

• -Section 11 preserves right of plaintiS to select 

venue when defendants agriculturists do not reside 
within jurisdiction of one Court. {Percival, J. C. 

■and Rupchand, A.J.C.). TAHILRA v.MAQHANMAL. 
117 I.C. 180 = 23 S L R. 365 = A.I.R. 1929 Sind 170. 
—8. 3—Suit, what is. 

-An application to file a reference under Cl. 17 

of Soh. 31, C. P. Code is not a suit and it is doubtful 
' if an application under clause 20 to file an award 
even when an agriculturist is a party, cau be called 
a suit ; but in any case it is not a suit of the des¬ 
cription mentioned in S. 3. Cls. (w), (y) or (z) of the 
Deccan Agriculturists’ Relief Act and the Court can 
■ file the award to which an agriculturist is a party 

• and on whoso property a mortgage is created by the 
award, without adjusting accounts under Ss. 12 and 
13 of the Act. {Kennedy, J.C. and Madgavkar, 
A.J.C.). HOTCHAND BALCHAND v. KISHINCHAND. 

83 I.C. 548 = 17 S.L.R. 178 = 
A.I.R. 1924 Sind 23. 

'—S. 8—Boi^ty. 

The words in 01. (w), S. 3 “on a written or un- 
'written engagement for the payment of money not 


dekhan agriculturists* relief act 

(1879)—S. 10-A—Object. 

herein provided for” are wide enough to cover the 
case of a surety. Clause (x) docs not refer to a 
contract of suretyship'which falls within the pur¬ 
view of Cl. (w), so suit under S. 11 can be instituted 
in the Court within whose jurisdiction the sureties 
reside. {Percival, J. C. and Rupchand, A.J.C.}. 
TAHILRAil V. MAGHANMAL. 117 10. 150 = 

23 S L R. 365= A.I.R. 1929 Sind 170. 

S. 10“A—Applicability. 

-^The mere fact that one or more legal repre¬ 
sentatives of a deceased defendant has the status 
of an agricuiturisC since the death of deceased de¬ 
fendant or acquired that status subsequently will 
not oust the jurisdiction of the High Court in a suit 
which is properly instituted.' {Aston, A. J. C.). 
GANGARAM SAMANDAS V. DEUilAL NiHALCHAND. 

116 I.C. 387= A.I.R. 1929 Sind 163. 

-Section applies only when an agriculturist 

is party to suit. {Macleod, G. J. and Coyajee, J".). 
MARTAND TRiaiBAK V, AMBITRAO RAGHOJIRAO. 

93 I.C. 924= 27 Bom. L.R. 951 = 
49 Bom. 662= A.I.R. 1925 Bom. 301. 
-To claim the benefit of 8. 10-A it is not neces¬ 
sary that a person should be an agriculturist both 
at the date of the suit aud at the date of the trans¬ 
action. It is enough if he was an agriculturist at 
the date of the transaction. {Fawcett ajtd Patkar, 
JJ.). SUTAN RAHIM v. RANCHHODJI MULJI. 

101 I.C. 149=51 Bom. 224 = 
29 Bom. L.R. 249 = A.I.R. 1927 Bom. 149. 

—Lease for 500 years—Section does not apply. 
38 B. 18, Foil. {Shah, Aq. C. J. and Crump, J,). 
CHATURBHAI LALLUBHAI V. MOTIBHAI BAPUJI. 

77 I.C. 952=24 Bom. L. R. 1315 = 

A.I.R. 1923 Bom. 146. 

-Section 10-A of the Act applies to every suit 

where an agriculturist is a party and whore the 
transaction in issue entered into by such agricul¬ 
turist is of such a nature that the rights and liabi¬ 
lities of the parties thereunder are triable wholly 
or in part, under Chapter III of the Act. The sec¬ 
tion is not restricted to suits of the nature men¬ 
tioned in S. 3, Cls. (u>), {y) or {z). {Afacleod, C.J. and 
Coyajee, J.). HALLAPPA ICALLAPPA v. IRARAPA 
GIRIMALLAPPA. 67 I. C. 844 = 46 Bom. 843 = 

24 Bom. L. R. 405= A I R. 1922 Bom. 415. 
—S. 10-A—Applicability of Proviso. 

-Proviso 2— Bona fide transferee for value 

without notice holding under registered deed exe¬ 
cuted less than 12 years before suit is not protect¬ 
ed. 

Per Macleod, C.J.: —The object of the Legislature 
in enacting S. 10-A was to protect the mortgagor 
I and not the transferee, if the mortgagor was suffi- 
1 ciently diligent in seeking to redeem the property. 

Per Heaton, J.\ —Where S. 10-A applies, S. 41 of 
the Tran Bfer of Property Act ceases to have any 
application. It is replaced by the 2nd proviso to 
S. lO-A. If that is not the result, it cannot be con¬ 
ceived why S. 10-A was over enacted. {Macleod, 
C.J. and Heaton, J.). Pranjivendas Narsidas 
V. Miachand Bahadur. 59 I.C. 418= 

45 Bom. 87= A.I.R. 1921 Bom. 426. 
i —S. 10-A—Object. 

The object of S. 10-A of tbo Dekkhan Agricul¬ 
turists’ Reiicl Act, namely, the decision as to the 
real nature of the transivetion by admission of the 
oral evidence which otherwise would be excluded 
by the ordinary law, whether S. 92 or the like of 
the Evidence Act, is to override not merely Evi¬ 
dence Act, S. 92, but als6 where necessary S. 91: 
A.I.R. 1919 P.C. 44, Ref.; 15 Bom. L.R. 555, DisU 
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BEKHAN AGRICULTURISTS* RELIEF ACT 
(1879)—S. 10-A—Object. 

{Madgaalcar, J.). BASAPPA Gubdbasappa v. 
Tayawa vibupaxappa. 31 Bom.L.R. 1266= 

54 Bom. S0=A.I.R. 1930 Bom. 79. 

--Whether S. 10-A which is in the nature of 

adjective law was intended to override the substan¬ 
tive provisions of the Indian Registration Act and 
the Transfer of Property Act. (Marten, C.J. and 
Crump, J,), DADA VAKU NiKAM V. BAHIBU 
Hingu. 105 I.C. 764=29 Bom.L.R. 1419 = 

A.I.R. 1927 Bom. 627. 

—S. 10-A—Powers under. 

-Court can go behind a document and inquire 

into real nature of the transaction. (Marten, C.J. 
and Crump, J.). BADA VAKU NIKAM v. BAHIBU 
Hingu. 105 I.C. 754=29 Bom. L.R. 1419 = 

A. I. R. 1927 Bom. 627. 

-Sale or mortgage—Court can determine real 

nature of transaction in spite of Evidence Act, 
S. 92. (Kennedy, J.C. and Raymond, A.J.C.). HAM- 
BIBEHAN V. MUBUMAL. 65 I.C. 356 = 

15 S.L.R. 160 = A.I.R. 1922 Sind 39. 
—S. 10-A—RetrospectiYe effect. 

-Section is retrospective in effect. (Shah and 

Crump, JJ.). Ganpat Chandeabhan «. T. M. 
RAMACHANDBA. 81 I. C. 284=48 Bom. 214= 

26 Bom. L.R. 118 = A.I.R. 1925 Bom. 112. 
—S. 10-A—Sale as mortgage. 

--Where a transaction is in form a sale between 

an agriculturist, and a purchaser from him, and he 
sues to redeem on the footing that it is in facta 
mortgage, no setting aside of the sale is necessary. 
The plaintiff in fact accepts the transaction as a 
real transaction but says that it is in fact a mort¬ 
gage and not a sale. (Shah, Ag.C.J.). Shivba- 
SAPPA NINGAPA V. BALAPA BASAPA. 

81 I.C. 673 = 25 Bom. L R. 1209= 

A.I.R. 1924 Bom. 172. 
—8. 11—Charge on property. 

-Suit to enforce charge on property pledged 

does not fall under Cl. (^v), S. 8, but under Cl. (x) 
and Court has jurisdiction even though defendant 
is agriculturist not residing in its jurisdiction. 
(Rangnekar, J.). GULAM HUSAIN LALJI SAJAN 
D. CLABA D’SOUZA. 120 I.C. 834=53 Bom. 819 = 
31 Bom. L.R. 988= A. I. R. 1929 Bora. 471. 
—S. 12—Benamidar mortgagee. 

■ JBenamidar can sue on mortgage even in 
cases governed by the Act“-Provisions of Section 12 
have to bo observed. 4C Cal. 566 (P. C.), Foil. 
(Fawcett and Madgavkar, JJ.). NABAYAN KESHAV 
V. KA.71 r.UUAM. 

91 I. C. 353=49 Bom. 832 = 27 Bom. L. R. 1240 = 

A. I. R. 1926 Bom. 115. 

— S. 12—Compromise. 

-In a suit falling under S. 12 of the Act, parties 

are not precluded from entering into a compromise 
and tho Court before it records it under Civil 
Procedure Code, O. 23, R. Scan go into tho question 
of suitability or correctness of tho compromise: 
34 Bom. 502, Not foil.; 85 Bom. 190, Rel. on. 
(Percival, J. C. and Tyabji, A. J. C.). PESSUMAL v. 
Valoo. 101 I. C. 844 = A. I. R. 1927 Sind 197. 

-Where a compromise is entered into and tbe 

defendant admits tho w’bole of the plaintiff’s claim 
and asks the Court to pass a decree in accordance 
with that admission, O. 23, R- 3 does not oust the 
jurisdiction of the Court. Under S. 12, the Court 
can go behind the transaction, and is not bound to 
pass a decree. (Macleod, C. J. and Shah, J .)» GOTU 
Ram Radha Kishan v. Babku Dhodu. 

67 I. C. 233 = 46 Bom. 560 = 24 Bom. L. R. 88= 

A. I. R. 1922 Bom. 331. 


1172: 

DEEHAN AGRICULTURIST'S RELIEF ACT: 
(1879) —S. 13 —Salk for past claim. 

—S. 12—Taking accounts. 

-Mortgagor asking account—Mortgagor is- 

liable to pay sum found due on account though 
larger than sum due in. terms of mortgage: 
A.I.R. 1922 Bom. 289;46 Bom. 384 and 46 Bom. 764; 
A. I. R. 1922 Bom. 201; 67 I. C. 151, Overruled, 
(Madgavka/r, Patkav and Wild, JJ.). GOPALDA& 
SAMBHUDAS V. VITHAL MOHANJI, 118 I.C. 689=^ 
31 Bom. L. R. 915 = A.I.R. 1929 Bom. 357 (F.B.). 

-Where in a suit brought for the recovery of' 

the instalments found due under a mortgage in¬ 
stalment bond the account taken by the Commis¬ 
sioner under the Act, showed that the defendant* 
owed a far larger amount than that due under the 
bond. 

Held, that a larger amount than found due under- 
the bond itself cannot be granted as a result of 
seeking relief under the Act. (Macleod, C, J. and- 
Shah, J,). VlTHALDAS BHAGWANDAS V. MUBTAJA 
Husein. 67 1. C. 151 = 24 Bom. L. R. 267= 

46 Bom. 764= A. I. R. 1922 Bom. 201. 
—S. 13—Absence of data. 

-In moat cases under the Act some guess-work 

has to be done in drawing up an account undejr 
S. 18 and if, in the absence of data showing exactly 
how much principal has been received, the Coiu^ 
forme a reasonable estimate from the amount of 
consideration stated in the bond as to the probable 
amount of actual principal, there is no legah 
objection to that estimate being accepted and acted- 
on. (Macleod, C. J. and Fawcett, J.). KONDAN v. 
INDAECHAND B.ACHEBAJ. 59 I. C. 676= 

45 Bom. 323=A. I. R. 1921 Bom. 393. 
—8. 13—Applicability. 

-Fresh advances made and bonds taken while 

original mortgage not paid off—S. 13 applies and« 
account should be taken as if they all formed one 
entire transaction. (Macleod, C. J. and Fawcett, J.). 
GUBUNATH KESHAV V. SAUASHIV BALKEISHNA. 
59 1. G. 217 = 45 Bom. 216=A. I. R. 1921 Bom. 251. 
—S. 13—Calculation of accounts. 

-Under S. 13 the Court ought to take accounta- 

irom the very beginning of the transactions not- 
withstandiog any statement or settlement of ac¬ 
count or any contract purporting to close the 
previous dealings and create a new obligation, and< 
the aggregate of the interest on taking accounts, 
should not exceed the amount due on the princi¬ 
pal account. (Patkar and Baker, JJ.). ANNABHAT' 
V. SHIVAPPA. 110 I.C. 269 = 52 Bom. 376 = 

30 Bom. L.R. 539 = A.I.R. 1928 Bom. 232. 
—S. 13—Effect on decree. 

--Mortgage—Accounts showing larger amount 

due than the Bond amount—No decree can be- 
given for more than tho bond amount. (Macleod,. 
C.J. and Shah, J.). RaGHUNATH SHIVAJI KUL- 

kabni V. Ramchandea Nabatan Joshi. 

64 I.C. 928 = 46 Bom. 384=23 Bom.L.R. 1098 — 

A.I.R. 1922 Bom. 289. 
—S. 13—Mortgagee in possession. 

-Transfer of Property Act, S. 60 —Mortgage- 

money payable after 21 years—If money is not se- 
paid, mortgagee to continue in possession and" 
develop land by crops—There is no clog on redemp¬ 
tion—Proper relief is under S. 18. (Heaton, Ag. C.J. 
a-nd Crump, J.). GENU TUKABAM TAPKIE v. 
NABAYAN. 89 I.C. 258=49 Bom. 117= 

A.I.R. 1921 Bom. 51. 

—S. 13—Suit for past claim. 

-;-Civil P.O., O. 2, R. 2—Three mortgages- 

forming same transaction—Plaintiff suing on one 
only cannot subsequently sue on the others.- 
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DBKH&N AGRICULTURISTS* RELIEF ACT 
(1879>—8. 13—Tradins: traneactlons. 

{MacUod, C.J.and JSeaton, J.). DALUCHAND BALA- 
BAM MABWADI V. APPI ROM KHBMA SASTE. 

99 I.C. 347=45 Bom. 55=A.I.R. 1921 Bom. 282. 
—S. 13—Trading transactions. 

——It appears inequitable but it is tlie law, tiat 
if the defendants are a^rKulturists, the accounts 
oven though they relate to trading transactions 
must be taken under the Act, {Mucleod, C.J. end 
Shah, J.). NAKAYAN LAXMAN AGHABKAB V. 
OhAPSI Dosa. 64 I.C. 1002 = 46 Bom. 419 — 

23 Bom. L.R. 1186 = A.I.R. 1922 Bom. 168. 

—S. 19—Applicability. 

■ 'Under the provisions of S. 15-B, instalments 
cannot be granted under a decree to a person who. 
at the time the decree was passed was not but has 
since become, an agriculturist. {lHacleod, C. J . end 
Coyej'ee, J.). DEVU Jetibam Gujab V. Revappa 
SATAPPA SHINTEB. 67 I.C. 840 = 

24 Bom. L.R. 370=46 Bom. 964= 

A.I.R. 1922 Bom. 220. 
—S. 18-B—Assertion of right. 

-Defendant can prove his status in execution 

proceedings even though he has not done so in 
previous executions. A.I.R. 1924 Bom. 305, Appl, 
\Mecleod, C. J. end Coyejee, J.). Nabayan v. 
Dhando. 94 I.C. 76=28 Bom.L.R. 305= 

A.I.R. 1926 Bom. 246. 

—8. 18-B—Consent decree. 

■ ■ 'Consent decree ordering payment in one 

sum cannot be altered making the sum payable by 
instalments on the application of one of the parties. 
44 Bom. 644, Expl.\ 37 Bom. 614, Bef.{Macleod, C.J. 
end Sheh, J.). BADHAN BALAKBISHNA v. APPAJI 
VBNKATESH. 62 I.C. 634=43 Bom. 1123 = 

23 Bom. L.R. 503= A I R. 1921 Bom. 398. 

-Section 16-B does not make any exception^ in 

case of consent decrees. The fact that the decreeis a 
consent decree should not be held to limit the 
powers of the Court. It is open to the Court in 
proper oases even when the decree is a consent 
decree to substitute system of instalments under 
8 . 15'B to direct sale. (16 Bom. L. R. 668 , Dist. 
frovi). But it is not open to the Executing Court 
to reduce the aotual amount payable under the 
decree or the rate of interest, if such is awarded in 
the decree. What is open to it to do is to direct 
■that the decretal amount be paid in instalments 
instead of being recovered immediately by sale. 
Those instalments must be calculated at such a rate 
that they would enable the capital and interest pay¬ 
able under the decree to be paid ofi in full during 
the period settled for the payment of instalments. 
{Kennedy, J. C. and Madgavhar, A. J. C.). SANGAT- 
MAL LIIjABAM V. Jan M.4HOMED GULAM KHAN. 
79 I.C. 553= 16 S L R. 260=A.I.R. 1921 Sind 102. 
—S. 19-B—Ex-parte decree. 

■ - In execution proceedings of en. ex parte decree 
defendant can show that ho was an agriculturist at 
the date of the decree and claim instalments under 
S. 15-B. {Macleod, C.J. and Crump, J.). RUDBAPPA 
SANVIBAPPAv. Chanbasappa Maleappa. 

80 I.C. 162 = 26 Bom. L.R. 153= 
A.I.R. 1924 Bom. 305. 

—8. 15*B—Final decree. 

-A decree made under the provisions of S. 16-B 

of the Deccan Agriculturists' Relief Act, whether 
for redemption, foreclosure or sale is not a preli¬ 
minary decree and therefore need not be made final. 
46 B. 761; 40 B. 492, Foil. {Shah and Crump, JJ.). 
SUKIiYA JAIBAM V. SUKLAL MOTIOHAND. 

811.G. 684=48 Bom. 172=25 Bom. L. R. 1214= 

A.I.R. 1924 Bom. 169. 


DEKHAN AGRICULTURISTS’ RELIEF ACT 
(1879)—S. 21—Raising of Plea. 

—S. 19-B—Limitation. , ^ ^ , 

—^-The time fixed for the payment of the instal¬ 

ments under an instalment decree vhioh is con¬ 
firmed by the appellate Court should bo allowed 
from the date of the confirmation of the decree. 
Limitation for an application under S. 16-B of the 
Act with reference to each instalment should be 
counted from the date when it is payable under 
the above calculation. {Shah, Ag. C. J. and 
Kincaid, J.). DABUBHAI MITHABHAI v. BECHAB 
DESAI. 86 I.C. 894=27 Bom. L. R. 196 = 

49 Bom. 305= A.I.R. 1925 Bom. 270. 
—S. 15-D—Condition precedent. 

-A suit under S. 15-D. will only lie on the 

presumption that there was a mortgage in existence 
by an agriculturist and an issue whether or not 
mortgage was in existence could not be entertained 
in a suit under the section. {Macleod, C.J. and 
Shah, J.). Kbishnaji Sonaji V. Sadanand 
Mahadeo. 80 I.C. 763=26 Bom. L. R. 341= 

A. I. R. 1924 Bom. 417. 

—S. 16-D—Effect of sale. 

-An agriculturist mortgagor who has sold 

his equity of redemption is not an “agriculturist 
whose property is mortgaged” within S. 15-D and 
therefore his suit for a mortgage account is not 
maintainable, nor can such a suit be said to be one 
under S. 16. {Fawcett, Ag. C.J. and Mirea, J.). 
JANKIBAI KESHAV BANDEEAB V. RAMCHANDRA 
JAIBAM BADELE, 113 I.C. 46 = 

30 Bom. L. R. 1148 = A. I. R. 1928 Bom. 475. 
—S- 19-D—Purchaser from mortgagor. 

--In all cases where the mortgage-money is 

paid ofi by a person who is interested in the equity 
of redemption (purchaser from some co-mortgagors), 
there can he no question of his acquiring the 
rights of the mortgagee and being liable to he 
redeemed by the other co-mortgagors. The mort¬ 
gage can only be redeemed once. A suit for 
accounts by such co-mortgagors under S. 15-D of 
the Dekkhan Agriculturists’ Relief Act will not lie. 
Their remedy would be a suit for partition and pos¬ 
session of share on paying their quota of the redemp¬ 
tion money. 40 Bom. 646 ; A.I.R 1926 Bom. 493, 
Diet.', 26 Bom. 600, Bel. on. {Baker, J.). Shankab 
Mahadev Jadhav v. bhikaji ramchandba 
GHANEEAB. 116 I.C. 225 = 31 Bom. L.R. 129 = 

53 Bom. 353=A.I.R. 1929 Bom. 139. 

—S. 20—Agriculturist after decree. 

-Where the defendant is not an agriculturist 

at the date of the decree he cannot claim benefit of 
S. 20 if he becomes an agriculturist subsequently. 
{Shah, Ag. C. J. and Crump, J.). MULJI PURU- 
SHOTTAM THAEEAR V. GOVERDHANDAS TRIBHU- 

WANDAS. 76 I. C. 148=24 Bom. L. R. 1291 = 

A. I. R. 1923 Bom. 36. 
—8. 21—Plea when available. 

-A person is exempt under S. 21 if ho is 

an agriculturist at the time of the arrest. 
A. I. R. 1923 Bom. 36, Dist. {Macleod. C. J. and 
Coyajee, J.). HiRA v. DAULA. 95 I. C. 259 — 

28 Bom. L. R. 539 = A.1.R. 1926 Bom. 287. 

—S. 21—Raising of plea. . 

-The material date for the dctenxiiDatioG of 

the status under S. 21 is the date of the attempted 
arrest. But by reason of the definition of “ agri¬ 
culturist in S. 2 (2) that determination may also 
import the determination of the status at the date 
when the liability arose. Whore no (question of 
jurisdiction is involved the mere failure to appear 
and urge the status at the hearing of the suit does 
not preclude the defendant from urging that he is 
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DEEHAN AGRICULTURISTS’ RELIEF ACT 
(1879) — S. 21 —Raising of plea. 

an agriculturist at the date of the arrest or impri¬ 
sonment, and for the purpose of that plea he is not 
debarred from urging, if neoessaty, that he was an 
agriculturist at the date of the decree. 

The words “passed, whether before or after the 
Act comes into force,” were added merely to make 
the Act retrospective, and, thus, to avoid the deci¬ 
sion in Dipchand v. Gokaldas, 4 Bom. 363 (P. B.). 
{Case-law discussed). {Marten, C. J., Crump and 
Patkar, JJ.). MANEKLAL GlRDHARLAD v. 
Mahtpatram Mansukhram. 103 I. C. 898= 

51 Bom. 494 = 29 Bom. L. R. 1109 = 
A.I.R. 1927 Bom. 492 (F. B.). 
The status of an agriculturist can be pleaded 
In execution proceedings by a judgment-debtor ar¬ 
rested in execution of the decree. A.I.R. 1923 Bom. 
36, Expl. {Macleod. C. J. and Coyajee, J.). AM- 
BANNA V. KAliLAPPA. 96 I.C. 309 = 50 Bom. 239 = 
28 Bom. L. R. 367 = A. I. R. 1926 Bom. 327. 
—S. 22—Agriculturist after decree. 

—I-Judgment-debtor not agriculturist at trial of 

suit—Acquiring that status since passing of decree 
—He gets benefit of S. 22 at execution proceedings. 
A. I. R. 1927 Bom. 492 (F. B.), Bel. on : 

A. I. R. 1925 Sind 86, Expl. {Percival, J. C., and 
Rupchand, A.J.C.). KODUMAL V. BULCHAND. 

119 I.G. 543= A. I. R. 1929 Sind 209. 

—S. 22—“Agriculturist ” meaning. 

•--“Agriculturist” means agriculturist at the 

date of attachment or sale. {Percival, J.C. and 
Rupchand, A.J.C.). Kodumal v. Budohand. 

119 I.C. 543=A I R. 1929 Sind 209* 
—S. 22—Appeal. 

-Order under S. 22 falls under S. 47, Civil 

P. 0.—Appeal lies. {Fawcett, J. C. and Raymond, 
A.J.C.). Choitaram KAEINDAS V. Lalbux. 

63 I.C. 310 = 15 S L R. 47 = A.I.R. 1921 Sind 29. 
— S. 22—Applicability. 

-The Court has no jurisdiction to direct the 

Collector to take possession of the immovable pro¬ 
perty falling into tho hands of the heirs of the judg¬ 
ment -debtor for it would be entirely contrary to 
all canons of construction to read into the section 
“or his heirs” after the words “judgment-debtor”: 
A.I.R. 1923 Bom. 190, Foil.: 15 S.L.R. 47, Not foil.; 
24 Bom. L.R. 749 and 63 Bom. 463, Ref. {Patkar 
and Baker, JJ.). MATHURADAS Tuljaram v. 
Mahadu Maruti Kavde. 32 Bom. L.R. 320= 

A.I.R. 1930 Bom. 238. 
—A Court is not justified in saying that because a 
warrant under S. 386, sub-S. (3), Criminal P.C., is 
to be deemed a decree, therefore the exceptional pro¬ 
visions of S. 22- must be held applicable to such a 
warrant. 37 Bom. 614; 8 Bom. 20, Rel. on; 14 S.L.R. 
217, Appr. {Fawcett and Madgavkar, JJ.). COLLEC¬ 
TOR OF Satara V. Mahadu. 99 I.C. 310= 

28 Bora. L.R. 1231 = 50 Bom. 844= 

A I R. 1926 Bom. 582. 
—In tho case of the death of a judgment-debtor who 
was an agriculturist, his property in the hands of 
his heirs could not bo taken possession of by the 
Collector under the directions of the Court, as that 
has not been specifically stated in the second para 
of S. 22. {Macleod, C.J. and Crump, J.). 

CHAND MOTICHAND V. HANSABAI GANPAT R-A-p. 

72 I C. 62 = 25 Bom. L.R. 76=47 Bom. 527 = 

A I R. 1923 Bom. 190. 

-The immovable property of an agriculturist 

is under the provisions of S. 22 immune from 
attachment and sale in execution of a money decree 
gaainst him. The immunity, however, ceases when 
tho property descends on hifl death to his legal 


PEKHAN AGRICULTURISTS^ RELIEF > AOT 
(1879)— S. 21*^YaUdity of award. 

representatives who are not themselves agricul¬ 
turists. (Macleod, C. J. and Shah, J.). MAEUTI 
BABAJI ToTRE V. Mart AND Narayan Kulkarni. 
69 I. C. 175=24 Bom. L. R. 749=47 Bom. 44= 

A. I. R. 1922 Bom. 213. 

—S. 22—Award. 

' Section 15 of the Arbitration Act makes an 
award directly enforceable as a decree of Oouit, and 
therefore an application to execute the award is 
not an application in execution of an order 
within S. 22 of the Act. {Fawcett, J. C. and 
Kennedy, A.J.C.). UDHAV DAS v. UKAMAL FATA- 
MAL. 60 I. G. 942=14 S.L.R. 217. 

— S 22—Crops. 

—;-Crops grown on judgment-debtor’s lands after 

his death by his legal representatives cannot be 
attached. (Fawcett, J. C. and Raymond, A. J, C.). 
CHOITHRAM KALINDAS V. LALBUX. 

63 1. C. 310 = 15 S. L. R.47= 
A. I. R. 1921 Sind 29. 
—S. 22—Management by Collector. 

-Inability to lease by Collector under a previ¬ 
ous execution application long time ago is no bar to 
appoint Collector under another execution applica¬ 
tion. {Fawcett, J.C. and Raymond, A.J.C.). OHOITH- 
RAM KALINDAS v. LALBUX. 

63 I. G. 310=15 S. L. R. 47= 
A. I. R. 1921 Sind 29. 

--Civil P.C., S. 50—Collector can be appointed 

to manage the property of the judgment-debtor in 
the hands of his legal representatives after his 
death. (Fawcett, J. C. and Raymond, A. J. C.). 
CHOITHRAM KALINDAS V. LALBUX . 

63 I. C. 310=15 S. L. R. 47^ 
A. I. R. 1921 Sind 29. 
—S. 22—Mahomedan Agriculturist. 

-The immovable property of a Mohamadan 

agriculturist which is not liable to attachment 
under S. 22, Dekkan Agriculturists' Relief Act does 
not become attachable when it comes to the hands 
of his heirs by devolution and the heirs are them¬ 
selves agriculturists. {Fawcett, J.C. and Raymond, 
A.J.C.). CHOITHRAM KALINDAS V. LALBUX. 

63 I.G. 310 = 15 S. L. R. 47 = A.1.R. 1921 Sind 29. 
—S. 22—Raising of plea. 

• -—An agriculturist can plead exemption in exe¬ 
cution from attachment although the decree waa 
not passed against him as an agriculturist, and 
even though it might have been decided in the suit 
that at the time the decree was passed he was noli 
an agriculturist. A. I. R. 1923 Bom. 86, Diet. 
(Macleod, C.J. and Coyajee, /.). BALAERISHNA t>. 
Sarupchand. 95 I.C. 1017 = 28 Bom. L. R. 656= 

A.I.R. 1926 Bom. 389. 

—S. 22—Rent of land. 

-Civil P.C.,S. 53 —Decree against Hindu father 

Although lands inherited by agiiculturist son 
cannot be attached, the rents thereof are liable to 
attachment for satisfaction of the decree to extent 
of property inherited. 8 Bom. 220; 9 B.H.G.R. 116 
and 2 W.R. 296, Rel. on. {Patkar and Murphy, JJ.)» 
Anant Govind Jog v. Tukaram kushaba 
Shinde. 119 I.C. 179=31 Bom. L-R- 442= 

53 Bom. 463=A.I.R. 1929 Bom. 233. 

—S. 43—Validity of award. 

-Parties orally agreeing to conciliator acting 

as arbitrator—Award in writing by conciliator— 
Award is not invalid though the agreement to refer 
is not in writing. (Shah, Ag. C. J. and Crump, J.). 
Sakharam Maruti v, Rajmal Girdhabilal. 

79 I.C. 179=28 Bom. L. R. 32= 
47 Bom. 298=A.I.R. 1923 Bom. 173. 
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DEKHAN AGRICULTURISTS’ RELIEF ACT 

( 1879 ) _s. 44—Want ol sanction. 

—S. ii — Want of sanction. 

-Where an award pissed by the conciliator on 

-a reference made to him by the parties, is not sane* 
tioned by the Court under S. 44, the award is in- 
valid and cannot be sued upon. Without the sane* 
tion of the Court anything done by the conciliator 
would have no hnal effect. Non*compliance with 
the procedure laid down in S. 44 would be fatal to the 
suit. (Shah, Ag. C.J. and Crump, J.). SakHARAM 
MARUTI V. RAJaiAIi Girdhabilad. 79 I.C. 179= 

25 Bom. L R. 52=47 Bom. 298= 

A.I.R. 1923 Bom. 173. 

—S. 53—Additional evidence. 

-The mere fact that S. 53 of Act does not give 

•the District Judge express power to call for addi¬ 
tional evidence such as an appellate Court has under 
O. 41, R. 28, Civil P.C., is not a sufl&cient basis for 
holdingthat the District Judge in his revigional 
jurisdiction has no such power. However, his 
revisionary powers under S. 53 depend upon satis¬ 
fying himself that a particular finding of the Sub¬ 
ordinate Judge is one wherein there appears to have 
been a failure of justice. 19 Bom. 116 (F. B.) and 
19 Bom. 286, Bel. on ; 15 Bom. 650, Dist. (Fawcett 
and Uirza, JJ.). RAOJI BHOGU v. RAGHUNATH. 
109 I.C. 711=52 Bom. 349 = 30 Bom.L R. 495 = 

A.IR. 1928 Bora. 187. 

—S. 63-A—Appearanoe before Sub-Registrar. 

-An agriculturist executed and registered a 

compulsorily registrable document before the Sub- 
Registrar under S. 63-A. The vahivatdar who was 
the representative of the three executees signed 
the declaration required under R. 23 under S. 61. 

Held, that all the three persons were not bound 
to appear before the Sub-Registrar and hence the 
registration was valid. (Macleod, C.J. and Crump, 
j!). SHBIPATI LAXBIAN V. BAIiWANTRAO 
Krishna. 80 I.C. 274=26 Bom. L.R. 149= 

A. 1. R. 1924 Bom. 345. 

—S. 63-A—Applicability. 

-Section applies also to person holding power 

of attorney from agriculturist to execute documents. 
(Macleod, C.J. and Coyajee, J.). BHAGU v. Nara- 
YAN. 94 I.C. 658 = 28 Bom.L.R. 428 = 

A.I.R. 1926 Bom. 337. 

—S. 71—Award. 

-Section 71 is not concerned with a decree 

passed on an award. (Kincaid, J.C. and Kennedy, 
A.J.C.). SAJHBO V. CHANGOMAL. 

63 I.C. 238 = 15 S.L.R. 77 = 
A.I.R. 1921 Sind 10. 
—a.i71— Uncertified compromise. 

-Minor decree-holder—Compromise out of 

Court can be recognised but may be examined from 
point of view of minor’s benefit—Compromise not 
sanctioned by the Court will not bind the minor. 
(Macleod, C.J. and Shah, J.). CHHAGUNLAIj 
KAIiIDAS V. Pabsearam Karnashankar. 

62 I.C. 219 = 45 Bom. 1128=23 Bom.L.R. 473 = 

A.I.R. 1921 Bom. 142. 

.DELAY. 

See (1) Acquiescence. 

(2) EVIDENCE Act, S. 115. 

(3) LIMITATION ACT, S. 5. 

(4) SPECIFIC RELIEF ACT, S. 22. 

DELHI LAWS ACT (7 of 1915). 

—8. 2—Scope. 

•-The Transfer of Property Act does not apply 

to Delhi. It cannot be said to have automatically 
--come into force in Delhi in 1912 (when Delhi was 
'Constituted into a separate province) in absence of 
^ny notification to that efiect. (Addison amd 


DIGWARI V la 

Bhide, JJ.). RALLI BROTHERS OP KARAOHI t». 

PUNJAB National bank Ltd. 

A.I.R. 1930 Lah. 920. 

DELIVERY. 

See (1) CONTRACT ACT, S. 108. 

(2) MAHOMEDAN LAW—GIFT. 

(3) RAILWAYS ACT. 8. 72. 

(4) T. P. ACT.iS. 122. 

DEMOLITION OF BUILDING, 

See (1) ACQUIESCENCE. 

(2) MUNICIPAL ACTS. 

DEMONSTRATIVE LEGACY. 

See ( 1 ) Hindu Law—WILL. 

(2) WILL. 

DENIAL OP TITLE. 

See T. P. act, S. 111. 

DEPOSIT. 

See (1) C. P. CODE, O. 21, Rr. 84 AND 89. 

(2) CONTR.ACT-AOT, S. 73. 

(3) T. P. act, S. 83. 

DEPOSITION. 

See EVIDENCE. 

DEPOSIT OP TITLE DEEDS. 

See T. P. Act, S. 59. 

DEPOSITORY. 

See Limitation act. Art. 145. 

DESAI INAM. 

See GBANT-INAM. 

DESCENDANTS. 

See (1) Hindu Law—Succession. 

(2) imahomedan Law—Succession. 

DESCRIPTION OF PARTY TO SUIT. 

Sec C. P. Code, O. l, R. 10. 

DESCRIPTION OP WITNESS. 

See EVIDENCE. 

DESHGAT VATAN. 

See (1) Bombay Vatan Act. 

(2) C. P. Code, S. 60. 

(.3) Grant. 

DETENTION IN CUSTODY. 

See (1) OR. P. C.. S. 344. 

(2) CRIMINAL Trial. 

DETENTION OP ACCUSED BY POLICE. 

See (1) OR. P. C., S. 344. 

(2) CRIMINAL Triad. 

DETERMINATION OP TENANCY. 

See (1) Landlord and Tenant. 

(2) Lease. 

(3) T. P. act, Ss. 105, 117. 

DEYASTAYIT. 

See (1) Executor. 

(2) Probate and administration act, 
S. 146. 

DEVASTHAN. 

See Hindu Law—Religious endowment. 

DHARMA. 

See (1) Hindu Law—Religious Endow¬ 
ment. 

(2) MAHOMEDAN LAW — RELIGIOUS EN¬ 
DOWMENT. 

(3) Trust. 

(4) Trusts Act. 

DHARMADA. 

See Hindu Law — Will. 

DHARMAKARTA. 

See Hindu Law—religious Endowment. 

DICTA. 

See Practice—precedent. 

DIGWARI. 

See LAND Tenure. 
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BILUTION. 

See (1) Ai/LuviON AND DUiDvion. 

(2) Bengal AriLirviON and diluvion 

REGDIiATION (XI OF 1825.) 

(3) Riparian Rights. 

DIRECTORS. 

See (1) Gompany—Dibectors. 
DISAFFECTION. 

See Penal Code, S. 124-A. 
DISAPPEARANCE. 

See EVIDENCE ACT, Ss. 107 AND 108. 
DISCHARGE. 

See (i> Criminal Trial. 

(2) Cr. p. Code, Ss. 209, 254. 

(8) EVIDENCE ACT, SS. 102, 103 AND 114. 

DISCHARGE OF ACCUSED. 

See Cr. P. C., S. 253. 

disciplinary jurisdiction. 

See (1) Contempt. 

(2) Legal Practitioner. 

(3) Legal Practitioner's Act. 

(4) LETTERS PATENT. 

DISCONTINUANCE OF POSSESSION. 

See (1) ADVERSE Possession. 

(2) Limitation act, art. 142. 

DISCOVERY. 

See C. P. CODE, O. 11. 

DISCRETION. 

See (1) Practice. 

(2) Sp. Rel. act, S. 22. 

DISCRETIONARY RELIEFS. 

See Sp. REL. ACT, S. 42. 

DISHONEST INTENTION. 

See (1) Evidence. 

(2) evidence Act, Ss. 14 and 15. 

DISHONESTY. 

See PENAL CODE. 

DISHONOUR—HUNDI. 

See Neg. INSTR. Act, Ss. 91—98. 

DISMISSAL FOR DEFAULT. 

See C. P. Code. O. 9, R. 8 . 

DISMISSAL FROM SERVICE. 

See Master and Servant. 

DISMISSAL OF COMPLAINT. 

See Cr. P. C.. Ss. 203, 247. 

DISMISSAL OF SUIT. 

See C. P. code, O. 9, R. 8 . 

DISPOSAL. 

See Penal Code, 8. 372. 

-Of Dead Body. 

See Penal Code, s. 318. 

-Of Property. 

See CR. P. C., S. 517. 

DISPOSSESSION. 

See (1) Adverse Possession. 

(2) Limitation act, arts. 142—144. 

DISPUTE AS TO POSSESSION OF IMMOVABLE 
PROPERTY. 

See Cr. P. G., Ss. 144—147. 
DISQUALIFICATION. 

See Hindu Law—Succession. 

—-To give Evidence. 

See Evidence Act, S. lie. 

DISQUALIFICATION OP MAGISTRATE. 

See Penal Code, Ss. 526—628. 

DISQUALIFIED HEIR. 

See Hindu Law—Succession. 

DISSOLUTION OF MARRIAGE. 

See ( 1 ) Divorce act. 

(2) Hindu Law—marriage—( a) Dissolu¬ 
tion. (6) Divorce. 

(8) mahomedan Law—Divorce. 


DIVORCE ACT (1869) (As Amended by Act 2D 
of 1926)—Foreigner. 

DISSOLUTION OF PARTNERSHIP. 

See (1) CONTRACT ACT, CH. XI. 

(2) Partnership. 

DISTANT KINDRED. 

See MAHOMEDAN LAW, SUCCESSION. 

DISTINCT OFFENCES. 

See Or. P. C., Ss. 85, 283. 

-Magistrate—Revision by. 

See CR. P. C., S. 488. 

DISTINCT SUBJECTS 

See COURT PEES AOT, S. 17. 

DISTRAINT. 

See (1) B.T. ACT. 

(2) Dbkkhan Agriculturists’ Bel. Kcsl 

(3) Landlord and Tenant, 

(4) Madras estates Land aot. 

DISTRESS. 

See (1) B.T. ACT. 

(2) dekkhan Agrioultubists’ Bel. Aot^ 

(3) landlord and TENANT, 

(4) Madras Estates Land act. 

DISTRICT BOARDS ACTS. 

See Local acts. 

DISTRICT MUNICIPAL ACTS. 

See Local acts. 

DIVERSION. 

See (1) BASEMENTS. 

(2) EASEMENTS ACT. 

DIVESTING OF ESTATE. 

See Hindu Law—Adoption—Succession. 
DIVISION. 

See Hindu Law—Joint pamilt—Partition.; 
DIVORCE. 

See (1) Divorce act. 

(2) Husband and Wipe. 

(3) Restitution op Conjugal Rights. 

DIVORCE ACT (4 of 1869)—(As Amended by 
Act 25 of 1926). 

—Burden of Proof. 

■-The entire burden of proving that the peti¬ 

tioner had changed his domicile lies on him: Wvnan&^ 
y. Attorney-General, Foil, (/janitin,. 

C.J. and Page, J.). LINTON v. GUDERJAN. 

120 I.C. 801 = 56 0aI.530=A.I.R. 1929 Cal. 599^. 

—Foreigner. 

--^Jurisdiction—Foreigner can be made co¬ 
respondent. {Marten, J.). Mbs. ROSE HILL v. 
MB. LUKE 0. Hill. 73 I.C. 304 = 25 Bom.L.R.289 = 

47 Bom. 657=A.I.R. 1923 Bom. 284. 

--As under the Indian Divorce Act (1869) 

amended by Act (26 of 1926), the Courts in India 
cannot pass a decree for divorce in cases of persona 
resident in India but not domiciled therein, and as- 

the Indian and Colonial Divorce Jurisdiction Act 
passed by the British Parliament in 1926 validates- 
only decrees passed and confirmed under the Indian- 
Divorce Aot prior to 15th December, 1926, tho 
Indian Courts cannot confirm, after the passing of' 
the English statute and the amendment of the 
Indian Act, where the parties are residents in 
India but domiciled in England, a decree nis* 
though the decree nisi may have been passed prior 
to the passing of the English statute. A decree of 
dissolution of marriage confirmed or made absolute* 
after 25th March, 1926, the date when the amend¬ 
ment of the Indian Act came into force, would be a- 
nullity, as the order of confirming or making ab¬ 
solute is itself a decree of dissolution, and the* 
making of it is prohibited by the Indian Aot of 
1926 in cases whore the parties to the marriage are* 
not domiciled in India at the date of presentation' 
of the petition. As such a decree cannot be made 
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DIVORCE ACT (1869)—<Ab Amended by Act 
25 of 1926)—Proof of adultery. 

under tbe provisions of the Indian Divorce Act, as 
amended by Act No. 25 of 1926, it would not be 
rendered valid by S. 3, Indian and Colonial Divorce 
Jurisdiction Act. {ShadiLal, C.J.o/nd Broadway 
and Fforde, JJ.). MRS. LYDIA AGNES WALLER 
V, SAMUEL JAMES WALLER. 110 I.C. 706- 

10 Lah. 64=30 P.L.R. 250= 
A.I.R. 1928 Lah. 557. 

—Proof of adultery. , . „ 

_Where adultery with a named person is alleg¬ 
ed but not proved the divorce petition must be dis¬ 
missed. Mere submission by the wife that she 
had become pregnant by some unknown person and 
had miscarriage would not iumish her ground for 
divorce. Every petition under the Act must con- 
tain an allegation that the parties are domiciled in 

British India. . 

Per MaWcn, y.—Spouses can deny sexual inter 
course even when living together but such evidence 
must be scrutinised with great care. Where a peti¬ 
tion for divorce alleges adultery with a named per¬ 
son and also with person or persons unknown, 
leave to dispense with the named co-respondent 
must first be given by the Court before grant of 
relief. (Macleod, C.J., Shah and Marten, JJ.). 

W. K. HEWSON V. ETHEL M. HEWSON. 

85 I.C. 774=26 Bom. L R. 467= 

A I R. 1924 Bom. 397. 

—Whether ultra vires. , , ^ 

—The Act is not ultra vires of the Indian Legislature. 
Keyes v. Keyes, 1921 P. D. 20^,dissented from. The 
fact that the Parliament decided to legislate and 
cot the Indian Divorces (Validity) Act (U and 12 
Geo V., c. 18) enacted in order to validate the 
decrees granted in the past cannot be construed as 
implying an approval of the dictum in the judg- 
ment in Keyes v. Keyes, 1921 P. D. 204. {Shad% 
Lal,C. J. Scott Smithy Le Bossignol, Harrison and 
Fforde, JJ.). LEE v. LEE. 81 1 C. 6W- 

5 Lah 147 = A I R. 1924 Lah. 513 (F.B.). 
-Act is not vires of the Indian Legisla¬ 
ture. (MacUod, C. J., Marten and Crump, JJ.). 
Alfred Wilkinson v. Grace Wilkinson. 

77 I C. 654 = 25 Bom. L.R. 945 = 
47 Bom. 843= A I R. 1923 Bom. 321 (P B.). 

—S. 2—Change of domicile. . 

__Domicile— Change of domicile means deter¬ 
mination to make alleged domicile home, with clear 
intention of settling there and ending his days 
there. Winans v. Attorney General, (1904) A.C. 
287, Foil. {Ranhin, C. J. and Page, J.). LINTON v. 

Guderian. . , 

120 I.C. 801 = 56 Cal. 530 = A.I.R. 1929 Cal. 599. 

—B. 2—Christian. 

- Schwabe, C. J".—Although a person is ex¬ 
communicated by the sect or the church to which 
ho belongs he does not thereby cease to profess 
Christianity. The question of profession of 
Christianity is a question of his own action and 
not the action of his Church. (Schwabe, C. J., 
Oldfield and Raviesam, JJ.). PAKKIAM SOLOMAN 
V. CheLLIAH Pillai. 75 I.C. 17 = 46 Mad. 839 = 

33 M.L.T. 231 = A I.R. 1924 Mad. 18 = 

45 M.L.J. 208 (F.B.). 

—B. 2—Different religions. 

" Letters Patent (Bombay), Cl. 85 : 38 Bom. 125 j 
201.0. 4.92, Overruled. 

While enacting the Divorce Act the inten¬ 
tion of the legislature was to enact it in such a 
way as to remove the limitation contained in 
Gl. 85, Letters Patent. The Divorce Act intended 
.it to be sufficient for one party to profess the 


DIVORCE ACT (1869)—(As Amended by Aofc 
25 of 1926)—S. 2—‘Or respondent*. 

Christian religion and did not require that both, 
parties should do so. The Bombay High Courts 
has, therefore, jurisdiotion to entertain a suit for 
restitution of conjugal rights instituted by a lady,, 
who is a Russian and a Christian, against her 
husband who is a Parsi: 38 Bom. 125 ; 20 I.C. 
492 OverruUdi 6 M.I.A. 348 (P.C.), Dist.’, Chetti v 
Chetti, (1909) P. 67, Bel. <m\ Other cases. Ref. 
(Marten, C.J., Mirza and Broomfield, J J.). Nina. 
DALAL V. merwanji phbrozshaw DALAL. 

32 Bom. L.R. 1046= A.I.R. 1930 Bom. 385 (F.B.). 

—B. 2—Finding. x . i * u • 

__Specific findings of material facts showing’. 

case to fall under S. 2 are necessary. (Sanderson, 

C.J., Newbould and Rankin, JJ.). W. H. THOMAK- 

V. MRS. THOMAS. 86 I.C. 1018=52 Cal-— 

29 C.W.N. 350 = A.I.R. 1925 Cal. 585(F.B.>. 

—B. 2—Jurisdiction. 

_Domicile in India at time of petition is- 

essential for granting jurisdiction. (Rankin, C. J . 
and Page, J.). LINTON v. GUDBRJAN. 

120 I. C. 801 = 56 Cal. 530=- 
A.I.R. 1929 Cal. 599. 

_The Indian Courts have no power to dissolve 

marriage of persons who are not domiciled in Indian, 
and resident in India at the time of bringing the- 
petition. A.I.R. 1929 Lah. 419, Ref. (ShudiLaK C. J. 
and Broadway and Fforde, JJ^. J. W. PYATIT 
SERGEANT V. MRS. M. G. PYATT. 115 I. C 851 = 

30 P. L. R. 272=A.I.R. 1929 Lah- 655. 

-Residence is enough and domicile is not 

essential to confer jurisdiction—Jurisdiction is not 
beyond Indian Councils Act (1861), S. 22. 

Keyes v. Keyes, (1921) P. 204, not foil. The Court* 
is bound to pass a decree in such oases though it; 
may not have any efieot beyond British Indi^.. 
Giordano v. Giordano, 40 Cal. 215, Foil. (Gregory, J .). 
ISHARANI NIRUPOM DEVI V. VICTOR NITENDRA 
Narain. 53 Cal. 282 = A.I.R. 1926 Cal. 871. 

, Mere residence confers jurisdiction on Court,, 

to dissolve marriage. 

The residence however as contemplated by tno 
Statute means ordinary residence and not a mere- 
temporary presence in a country such as that of a 
traveller, and such residence must be bona fide 
residence and not one acquired for a fraudulent or- 
collusive purpose. The word “resides’’in S.2 is- 
used in its ordinary sense and is not intended to 
mean “is domiciled.” (Shadi Lai, C. J., ScoU- 
Smith, Le Rossignol, Harrison and Fforde,\ JJ.). 
Leev. Lee. 81 I. C. 686 = 5 Lah. 147 — 

A. I. R. 1924 Lah. 513 (F.B.>. 

-Courts in India are not empowered to decree 

dissolution of the marriage between persons not 
domiciled within their jurisdiction. The provi¬ 
sions of S. 2 as to residence, no doubt apply to 
cases when the parties are domiciled in India, but 
where the parties are domiciled in England they 
cannot override the express provisions in S. 7 
of the Act, Courts in India are bouud by the pro¬ 
visions of S. 7 of the Act and give relief on the same 
principles namely, that jurisdiction depends on.. 
domicile. Keys \. Keys and Gray, 1921 P. D. 204, 
Foil. (Robinson, C. J., May Oung and Beasley, JJ.}. 
A. H. D. Jones v. K. Jones. 76 I.C. 597= 

2 Bur. L. J. 106= A.I.R. 1923 Rang. 223, 

—B. 2—‘ Or respondent.’ . 

-Effect—One of the parties bemg Christian and- 


other Parsi—Petition for restitution of conjugal rights 

-^Maintainability. . 

In a petition for restitution of conjugal rights 
it is suflaoient if .one of the parties professes the. 
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t^DlVORGE ACT (1869)—(As Amended by Act 
25 of 1926)—S. 2—Proceduue. 

Christian religion. The Bombay High Court has 
jurisdiction to entertain a petition instituted by a 
Russian Lady who is a Russian and a Christian 
against her husband who is a Parsi, the marriage 
itself having been celebrated under the French Law. 
(Effect of word‘or respondent* inserted in S. 2 of 
the Divorce Act by Act XXX of 1927 considered). 
'{Marten, C.J., Mirea and Broomfield, JJ.y DALALv. 
i^ALAL. 32 Bom. L.R. 1046= 

A.I.R. 1930 Bom. S85 (F.B.). 

—S. 2—Procedure. 

-duty of the District Courts when a 

petition for dissolution of marriage comes before 
them to satisfy themselves that the parties to the 
marriage are domiciled in India at the time when 
the petition is presented. The Court should see 
that the petition itself contains a declaration, to 
that effect; and, before hearing the suit the Court 
should first satisfy itself that the parties are in fact 
domiciled in India. {Fforde, Addison and Johnstone, 
JJ., afterwards Shadi Lai, C.J., Broadway and 
B'forde, JJ MUEPHY v. MUBPHY. 

113 I.C. 782=115 I.C. 849=10 Lah. 607 = 
30 P.L.R 622=A.I.R. 1929 Lah. 419. 

—S. 2—Residence and domicile. 

-Domicile of the parties to a marriage in prac¬ 
tice means the domicile of the husband. Lander' 
dale Peerage Case, (1885) 10 A. C. 692 ; XJdny v. 
XJdny, (1809) 1 H.L, (So.) 441; Bell v. Kennedy, (1868) 
1 H. L. (So.) 807, Ref. {Rankin, C. J. and Page, J.). 
LINTON V. GUDERJAN. 120 I.C. 801 = 

56 Cal. 530 = A.I.R. 1929 Gal. 599. 

-The question of domicile is one of intention, to 

be inferred from all the circumstances of a person’s 
life, conduct, habits and so forth and a man is not 
to be considered as having taken upjhis fixed habi¬ 
tation in British India merely by reason of his 
residing there in His Majesty’s civil or military 
service, or in the exercise of any profession or cal¬ 
ling : In re Macright, (1886) 80 Ch. D. 165, 
Rcl. on. 

The mere expression of intention to acquire a 
new domicile is not enough to prove the change. 
There must bo in addition such conduct on the 
part of the person claiming to have acquired the 
new domicile as to leave the Court in no doubt as 
to the reality and irrevocable character of his 
expressed intention : Winans v. Aliortiey-Getieral, 
(1904) A.C. 287, Foil. 

It is not that a person while serving in His 
Jlajesty’s forces in India can never acquire a new 
domicile but that he must be deemed to retain his 
domicile of origin while so serving unless his con¬ 
duct shows that he has intended to relinquish his 
original domicile for a now one : In re Macright, 
30 Ch. D. 165, Expl. {Fforde, Addison and Johnstone, 
JJ., afterwards Shadi Lai, C. J., Broadway and 
Ffcrrdc, JJ.). MURPHY v. MUEPHY. 

113 I.C. 782=115 I.C. 849=10 Lah. 607= 
30 P.L.R. 622= A.I.R; 1929 Lah. 419. 

-Husband and wife were residing in India 

since their marriage in 1918. Husband said that 
he was domiciled in India and had no intention of 
returning to England. Wife also said that she 
intended settling in India and did not mean to go 
back to England, 

Held, that there was no reason not to acccept 
their statements that they had made India their 

domicile. {Rutledge, C. J., Manng Ba and Brown, 
JJ-). E. W. BEiACKMOEE V. BLACKMOBE NOEA. 

119 I.C. 220=7 Rang. 313 = 
A.I.R. 1929 Rang. 216. 
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DIVORCE ACT (1869)—(As Amended by Act 
25 of 1926)—a. 3—Residence. ' 

- --Domicile of choice requires residence and 

intention of permanent residence, tt takes far 
less to revive a domicile of origin than to acquire a 
domicile of choice. Where the domicile of peti¬ 
tioner was English. 

Held ; Rangoon High Court had no jurisdiction 
to grant divorce. {Robinson, C. J ., May Oung 
and Beasley, JJ.). Jones v. JONES. 

79 I.C. 719 = 1 Rang. 708= 
A.I.R. 1924 Rang. 193 (F.B.). 

—S. 3 (1)—Confirmation of decree. / 

•;- By Court {Rupchand Bilaram, A.J.C. dissent‘ 

img )—The Court of the Judicial Commisslouer of 
Sind can, since the amendment of the Criminal 
P.C. in 1923, under S. 17 read with S. 3 (1) of the 
Divorce Act, confirm a decree nisi of divorce passed 
by the Judicial Commissioner of Sind on the 
Original Side. The High Court of Bombay has no 
longer jurisdiction to confirm the decrees nisi of 
the Judicial Commissioner. {Kennedy, J. C. 
Raymond, Aston, Rupchand Bilaram and Percival, 
A. J. Cs.). Walter John Brooks v. Neb 
Barwick. 91 I.C. 99 = A.I.R.ig26 Sind 58 (F.B.). 
—S. 3 (1) — Interpretation. 

-In this section the word “together” governs 

only the word “last resided” and not the word 
“reside.” The Act therefore gives tho petitioning 
spouse the choice of selecting his forum either as 
(1) the district where the parties had last resided 
together or (2) the district within the local limits 
of which, both the husband and the wife, though 
living separately “reside” at the date of the 
presentation of the petition: 47 P.R. 1911 (F.B.); 
14 W.R. 416; 44 Bom. 924 and A.I.R. 1926 Oudh. 
319, Foil. {Tckchand and Currie, JJ.). THELMA 
AGNES V. ARCHIBALD CYRIL. 

A.I.R. 1930 Lah. 916. 
—S. 3 (1)— ‘Reside ’ meaning. 

-Person who has an abode elsewhere, but who 

comes to a place for a short period and with a 
fixed purpose for being within the jurisdiction of a 
Court cannot be said to “reside*' there ; Coombes 
V. Coombes, 1 L.B.R. 222 ; 3 C.W.N. 250 ; 32 All. 
203 and Manning v. Manning, (1871) 2 P. &iD. 223, 
Bel. on \ 36 Cal. 964 and A.I.R. 1921 Bom. 211, 
Dist.‘, 3 Bom. 227, Ref. {Tek Chandand Currie, JJ.). 
THELMA AGNES KERSHAW V. ARCHIBALD CYRIL 
KERSHAW. A.I.R. 1930 Lah. 916. 

—S. 3 (1) — Residence. 

--—^No permanent residence—Residence at a 

hotel within jurisdiction for n-^iarly a month—Both 
parties within jurisdiction when respondent was 
served—There was sufficient residence. {Marten, /.). 
MABEL Flora Murphy v. J. L. Murphy. 

76 I C. 633 = 45 Bom. 547 = A.I.R. 1921 Bom. 211. 

--Though both parties to a petition for divorce 

are residing separately from each other, the Court 
has jurisdiction if they lived within the jurisdic¬ 
tion of tho Court at the time of the presentation 
of the petition. (Marten, J.). BORQONHA v. 
Borgonha. 59 I.C. 931=44 Bom. 924= 

22 Bom. L. R. 361. 

—S. 3 (3)—Residence. 

-“Reside” does not mean sexual intercourse. 

{Marten, C. J. Fawcett and Percival, JJ.). EDITH 
WALSH V. EDWARD WALSH. 101 I.C. 388 = 

29 Bom. L.R. 308=A.I.R. 1927Bom. 230. 

-Parties need not have their own house. 

{Marten, C.J., Fawcett and Percival, JJ.). EDITH 
Walsh v. Edward Walsh. 101 I.C. 388= 

29 Bom. L.R. 308=A.I.R. 1927 Bom. 230. 
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DIVORCE ACT (1869)—(As Amended by Act 26 of 
1926)-7S. 3—“ Together.** 

—8. 3 (3)—“ Together." 

__The ■word "together" does not govern the 

word "reside," but only the -word "last resided.’* 
(Mourten., C. J., Favjoeti and Percivdly JJ.). 
Edith Walsh v . Ed'ward Walsh. 

101 1.0.388=29 Bom. L. R. 308= 

A. I. R. 1927 Bom. 230. 

__The word "together" in the section governs 

only the word "resided" and not "reside.** 
(Ashworth, J.). B. H. LEADON v. E. M. LEADON. 

94 I. 0.952=13 0. L. J. 236=3 O.W.N. 406= 

A.I.R. 1926 Oudh 319. 

—S. 3—Major children. 

_Children not minors cannot be provided. 

(Phillivs and Reilly, JJ.)- B. ISWARAYYA v. 
(SWARANAil) ISWARAYYA. 1929M.W.N. 831 = 

31 M.Ii.W. 97 = A.I.R. 1930 Mad. 154= 

58 M.L.J.29. 

—8. 4—Declaration of Marriage. 

Tbo jurisdiction of the High Court in matters 
matrimonial is only such jurisdiction as is com* 
prised within the provisions of the Indian Divorce 
Act. A suit therefore for a declaration that mar¬ 
riage was a valid and lawful marriage does not lie. 
(Bucknill, J.). ADELAIDE CHRISTIANA LiSH v. 
DAVID LISH. 72 I.C. 657=1923 P.H.C.G, 127= 

1 Pat. L.R. 129 = A.I.R. 1923 Pat. 301. 

—S. 4—Jurisdiction. 

_Section 4 only continues the jurisdiction 

already possessed by High Courts at the date when 
the Act came into force. Section 10 confers jurisdic¬ 
tion on High Courts, and under this section the 
Oudh Chief Court has original jurisdiction in 
divorce cases, because where an Act says that a per¬ 
son may present a petition to a particular Court it 
must be inferred that it means that the Court shall 
have power to entertain and decide the petition. 
(Ashworth, J.). R.H. LEADON v. E.^I. LEADON. 

94 I 0. 952=13 O.L.J. 236 = 3 O.W N. 406= 

A.I.R. 1926 Oudh 319. 

—B. 7—Adultery. 

_In Divorce and ^>Iatrimonial causes in Eng¬ 
land there is a definite established practice there 
that the evidence of the husband or the wife alone 
is never to bo accepted without corroboration either 
by witnesses or at least by strong surrounding 
Circumstances. Where charges of adultery arc made 
against a known person that man must be made a 
Co-respondent unless the Judge shall otherwise 
direct. (Schwabe, C.J., Coutts-Trotter and Kumara- 
swamy Sastri, JJ.). P- JOSEPH v. P. Ramamma. 

68 I.C. 931 = 45 Mad. 962=16 M L.W. 689 = 
1922 M.W-N. 637 = 31 M L T. 416= 
A.I.R. 1923 Mad. 9=43 M.L.J. 441 (F.B ). 

—S. 7—Appeal. 

-Where the points involved were whether the 

High Court is justified iu reading S. 37 as enti¬ 
tling the Court to order enhancement in alimony 
granted for maiutenauce to a wife judicially 
separated, and whether the High Court has power 
under O. 41, R. 33 of the Civil P.C., to order such 
enhancement where none was asked the petitioner- 
husband was granted leave to appeal to the Privy 
Council but the High Court acting under Divorce 
Act, S. 7 ordered the petitioner to deposit a sum 
of Rs. 3,000 for the expenses of wife. (Jackson and 
Reillu, JJ.). B. ISWARAYYA V. SWARNAM ISWAR- 
AYTA 123 I.C. 603=31 M.L.W. 150 = 

1920 M.V.N. 651 = A.I.R. 1930 Mad. 159= 

68 M.L4. 54. 


DIVORCE ACT (1869)—(As Amended by! Act 25 of 
1926)—S. 7—Intention. 

—S. 7—Confirmation of decree. 

-Decree nisi for dissolution of Marriage—‘ 

Respondent not served with the petition—Uncorro¬ 
borated testimony of petitioner in respect of the 
charges of adultery and cruelty—High Court will 
not confirm decree. 

It is contrary to the principles and rules on which, 
the Court for Divorce and Matrimonial Causes in 
England acts and gives relief, to act on the un¬ 
corroborated testimony of a petitioner either to 
establish adultery or cruelty. (Schwabe, C. J., 
Oldfield and Phillips, JJ.). K. L. A. PAYNE v. 

A. A. PAYNE. 70 I C. 43=16 M. L. W. 16 = 

A. 1. R. 1922 Mad. 350 = 42 M. L. J. 562. 

—8. 7—Decree on admission. 

-A decree for a dissolution of marriage can¬ 
not be made merely on admissions and without 
recording evidence : 17 Bom. 624, Ref. (Addison,- 

Abdul Qadir and Currie, JJ.). ALLA RaKHA v. MT. 
Barkat Bibi. A.I.R. 1930 Lah. 771 (S B ). 

—S. 7—-Domicile of choice. 

-A domicile of choice can only be acquired by 

residence coupled with an intention of permanent 
or definite residence. More residence by itself will 
not be sufficient. It takes far loss to revive a 
domicile of origin than to acquire a domicile of. 
choice. 

Where the domicile of petitioner was English, 
Held'. Rangoon High Court had no jurisdiction 
to grant divorce. (Robinson, C, J., May Oung and 
Beasley, JJ.). JONES v. Jones. 

79 I.C. 719 = 1 Rang. 705 = 
A.I.R. 1924 Rang. 193 (F.B.). 

—S. 7—Duty. 

-In an exparte case it is not enough for one 

of the parties to como forward and say something, 
exactly following the terms of the Act. The proper 
course, if there is no cross-examining pleader, is, 
for the District Judge to ask sufficient questions to 
make it reasonably clear what the precise facts are 
on which the petitioner relies for the relief he 
claims. (Marten, C.J., Fawcett and Percival, JJ.). 
Edith Walsh v. Edward Walsh. 101 I.C. 388= 
29 Bom. L.R. 308 = A.I.R. 1927 Bom. 230. 

—S. 7—Duty of Court. 

-The Court, while exercising its discretion iu 

matrimonial oases, must have regard not only to 
the rights and liabilities of the matrimonial person 
wronged, and of the wrong-doer respectively infer se 
but also to the interests of society and public mora¬ 
lity. The Court should endeavour to promote 
virtue and morality and to discourage vice and im¬ 
morality. It ought not to limit or restrict that 
discretion by laying down rules within which, 
alone the discretion is to be exercised: English cases 
coivsidered. (Jfears, C. J., Walsh and Kendall, JJ.). 
JAMES Peter Sherring v. Shahzadi Shbrbing 
Jackson. 108 I.C. 117=60 All. 464= 

26 A.L.J. 153= A.I.R. 1928 All. 338. 
—S. 7—Intention. 

- Crump, J. (contra Marten, J.) —There is the 

possibility of reading into S. 7 an intention on the 
part of Legislature to adopt whatever test the Court 
ol Divorce in England might from time to time lay 
down upon the matter of divorce but that is a forced 
and unnatural construction. Also it would be 
necessary to omit the words "Subject to the provi¬ 
sions contained in this Act..." Indeed, had the 
Legislature intended, any such result, it would 
have been easy to say in express terms that the 
provisions of the Act must be read as subject to the 
rules and principles applied from time to time by 
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1926)—S- 7—Principles and Rules. 

the Matrimonial Courts in England... They have 
chosen to say precisely the contrary. Any such 
-construction would introduce an element of un* 
•certainty where certainty is essential. The doctrine 
of English Courts has varied from time to time 
upon this point. Since 1895 domicile alone is re¬ 
cognized as conferring jurisdiction. 

S. 7 is a residuary section intended to provide 
for any matters which by inadvertence or otherwise 
are not expressly dealt with in the Act. It is not 
unusual in statutory drafting to insert provisions 
- of this nature ex vtajore cauteUi more especially 
where an attempt is being made to codify in this 
country an unfamiliar branch of English Law. The 
expression ‘rules and principles’ points rather to 
the rules and principles on which the Court deals 
with these matrimonial causes in requiring a cer¬ 
tain degree of evidence and other cognate matters. 
{Macleod, C. d., Marten and Crump, JJ.). ALFRED 
Wilkinson v. Grace Wilkinson. 77 I.C. 654= 

25 Bom. L.R. 945 = 47 Bora. 843= 

A I R. 1923 Bora. 321. 
—S. 7—Principles and rules. 

-The words “principles and rules” in S. 7 

means principles and rules of law of evidence, of 
interpretation, of practice, and of procedure but not 
-statutory provisions nor statutory rules. The prin¬ 
ciples and rules to be applied are by the words of 
the section made subject to the provisions of the 
Act; they can never run counter to the Act. {Phil¬ 
lips and Reilly, JJ.). B. ISWARAYYA v. SWARNAM 
ISWARATYA. 1929 M W N. 831 = 31 M.L.W.97 = 

A.I.R. 1930 Had. 154 = 58 U. L. J. 29. 

-It is very doubtful whether the expression 

•^principles and rules” mentioned in S. 7 of the 
Act is intended to include such an important 
matter as the rule defining the jurisdiction of the 
Indian Courts. The section is merely a residuary 
section and it seems that the Legislature, after 
making express provisions for various matters re¬ 
lating the matrimonial causes, intended by means 
of this section to apply the English Law to such 
matters of miscellaneous character as were not 
expressly dealt with by the Act. The opening words 
of S. 7 “subject to the provisions contained in this 
Act” expressly save the rule relating to jurisdic¬ 
tion contained in S. 2 of the Act. A, I. B. 1923 
B. 321, Ref. {Shadi Lai, C. J., Scott Smith , Le 
■ Rossignol, Sarrison and Fforde, JJ.). Jj'EjBi v. Lee. 

81 I.G. 686=5 Lah. 147 = 

A I R. 1924 Lah. 513 (F.B.). 

—8. 7—Scope. 

S. 7 deals with procedure and does not extend 
the grounds of dissolution. {Costello, J.). M. BAR¬ 
NARD V. G. H. Barnard. 115 I.C. 672= 

56 Cal. 89=32 C.W.N. 742 = 
A.I.R. 1928 Cal. 657. 

—S. 7—Tempopapy pesidence- 

-High Court can decree dissolution where 

parties are foreigners but temporarily reside in 
India—Dissolution is effective in 
40 C. 215, Foll.;A.l.'R. 1923 Bom. 321 and A.I.R. 1924 
Lah. 513, Ref. {Pearson, J.). MILLER v. MILLER. 

89 I.C. 611 = 52 Cal. 566= A.I R- 1925 Cal. 874. 

—S. 10 —Admission by wife. , . . , 

-The C^ourt may act on the admissions of tne 

wife although they are not supported by any other 

ovidonco. But to rely entirely upon such admis* 
•sions is highly dangerous, as collusion between 
husband and wife is quite possible. In each case 
the question will bo whether all reasonable grounds 
for suspicion is removed. Generally speaking it is 


DIVORCE ACT (1869)—(As Amended by Act 23 of 
1926)—S. 10—Cruelty. 

desirable to insist upon evidence corroborative of 
the admissions. {Shah, Ag. C. J., Marten and 
Fawcett, JJ.). John Over v. Muriel a. i. over. 
91 I.O. 20= 49 Bom. 368=27 Bom. L. R. 281 = 

A.I.R. 1925 Bom. 231. 

—S. 10—Adultery. 

■ If a husband or wife contracts a venereal 
disease during the marriage but fails to show that 
the origin of the disease was innocent, adultery is 
established if it is proved that the wife or husband 
was free from thau disease and could not possibly 
have communicated the same to him or her. Qleen 
V. Qleen, (1900) 7 T. L. R. 62; Mills v. Mills, (1920) 
36 T. L. R. 772 and Stead v. Stead, (1927) 71 S. J. 
391, Ref,- Anthony v. Anthony, (1919) 35 T. L. R. 
559 and Gliksten v. Gliksten, (1917) 33 T. L. R. 208, 
Dist. {Tek Chand and Agha Haidar, JJ.). MRS. 
Ada Jose v. Mb, Charles Leonard Jose. 

A. I. R. 1933 Lah. 828. 

-Where it is found that the joint presence of 

the husband and another woman is not a mere farce 
staged for the purpose of allowing the wife to con¬ 
stitute divorce proceedings, but is an incident in 
the course of a liaison, adultery on the part of the 
husband may be held as proved. Farnham v. 
Farnham, 41 T. L. R. 643, Rel. on. {Costello, J.). 
M. Barnard v. G. H. Barnard. 115 I.C. 572= 

56 Cal. 89 = 33 C.W.N. 742= 
A.I.R. 1928 Cal. 6S7. 
-Adultery condoned—Offence less than adul¬ 
tery again committed—Previous adultery is not 
revived. 

At least the second offence, if it is not adultery, 
must be one of which a Court can take cognizance: 
Collins V. Collins, (1883) 9 A. G. 206, Rel. on. More 
familiarity does not revive adultery, {Pullan, J.), 

G. c. Foster v. a. b. Foster. 107 I.C. 184= 

1 L.C. 663= A.I.R. 1928 Oudh 114. 
-In a suit for divorce the correspondence be¬ 
tween the respondent and a co-respondent is always 
a very important piece of evidence. It is a funda¬ 
mental rule that in a suit for dissolution of marriage 
it is not necessary to prove the direct fact of adul¬ 
tery. The Court may presume adultery when it is 
satisfied that a guilty attachment subsisted between 
the parties, and that opportunities occurred when 
a guilty intercourse might with ordinary facilities 
have taken place. (Broadway and Abdul Raoof, JJ.), 

S. I. Davidson v. North MaoDonald Davidson. 

62 I. C. 782=3 U. P. L. R. (L.) 66. 

—S. 10—Cironmstances to be considered. 

--All circumstances of married life, and parti¬ 
cularly circumstances as to petitioner’s adultery, 
must be considered. {Mears, C. J., Walsh and Ken¬ 
dall, JJ.). JAMES Peter Sherring v. Shah- 
zADi Sherring Jackson. 108 I.C. 117= 

50 All. 464=26 A.L.J. 153= 
A.I.R. 1928 All. 338. 

—8. 10—Cruelty. 

•-Where a husband who has a loathsome dis¬ 

ease and knowing that, he compels his wife to 
sexual intercourse with him against her will, even 
though the forcible intercourse might not result in 
communicating the disease, cruelty must be held to 
be proved, Foster v. Foster, A.I.R. 1921 P. 488, Ref. 
{Tek Chand and Agha Haidar, JJ.). MBS. ADA 
Jose v. Mr. Charles Leonard Jose. 

A I R. 1930 Lah. 828. 

-Cruelty may be defined as conduct of such a 

character as to have caused danger to life, limb or 
health (bodily or mental) or as to give rise to a 
reasonable apprehension of such danger. In order 
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25 of 1926)—8.10—Cruelty. 

to establish a case of cruelty against her husband 
a wife must prove more than isolated acts of 
violence. The degree of violence varies in aocot- 
4ance with the status of the parties but merely prov¬ 
ing certain isolated assaults, all of which arose on 
rthe spur of the moment and on some real or fancied 
provocation is not enough. J .).Q.G. FOSTER 
« A. B. Foster. 107 I.G. 184=1 L C. 683= 

A.I.R. 1928 Oudh 114. 

■ Threat of force to pregnant woman is legal 

.cruelty—Adultery condoned by wife can be revived 
by legal cruelty. {Walsh, J.). (Mrs. Alice) King 
V. Mr. King. 83 I.C. 167=47 All. 80= 

6 L.R.A. Civ. 16 = A.I.R. 1925 All. 237. 

. —The change of religion is no ground for a 
divorce : nor is mere change of religion coupled 
with adultery a ground for divorce; there has to be 
a change of religion coupled with a marriage with 
some other woman. Where the husband’s general 
conduct towards the wife is of a character tending 
to degrade her, and subjecting her to a course of 
annoyance and indignity injurious to her 
health, the Court should hold the cruelty proved. 
164 E.R. 1467, Bef. {Young, Og. C.J., MayOung and 
CartiJJ.). NaUG MUN «. Labya NAw. 

80 I.G. 179=2 Buf. L J. 9= 

2 Rang. 199 = A.I.R. 1924 Rang. 262. 

—8. 10—Effect of judicial separation. 

-'Decree for judicial separation—Petition for 

divorce is not maintainable on the same facts. 

Green v. Qreen^ (1873) 3 P. & D. 121 ; Afason v. 
Jfason, (1883) 8 P. & D. 21; Fullerton v. Fullerton, 
<1922) 89 T. L. R. 46 ; Hall v. Hall, (1879) 48 L. J. 
P. 67; and Bland v. Bland, (1866) P. & D. 237, 
ZHet. {Bankin, C. J. and C. C. Qhose, /.). Enid 
'Ivy Collins v. W. G. Collins. iis I. C. 899= 

86 Gal. 166=32 Q.W.M. 932= 
A. I. R. 1928 Gal. 806. 

—8. 10 —Jurisdiction. 

-Cases under Divorce Act—Court should in¬ 
quire into facts giving it jurisdiction to pronounce 
decree for dissolution of marriage. 14 W.B.416, Foil. 
{Tek Chand and Currie, JJ.). Thelma AGNES 
KERSHAW V. Archibald Cyril Kershaw. 

A. I. R. 1930 Lah. 916, 

-Where neither of the parties are proved to be 

■domiciled in India and therefore for purposes of 
International law no divorce can be granted to 
the party but the Indian Courts are authorized 
■under the Indian Divorce Act to grant a petition 
which will be valid for all purposes throughout 
British India where the parties are resident within 
the jurisdiction of the Court and the adultery com* 
.plained of has been committed in India. {Ptdlan, 
■J.). Mbs. Nan Greenwood v. d. V. Greenwood. 

106 1. G. 481 = 5 0. W. N. 163 = 
A. I. R. 1928 Oudh 218. 
—8. 10—Proof of marriage. 

-—Divorce case—Marriage should be strictly 

proved and in general cortihoate of marriage should 
be produced. Parties domicile in India and their 
residence within Court’s jurisdiction should also 
be proved—Adultery independent of wife’s admis- 
■sion should be proved. (Marten, C. J., Blackwell 
and Baker, JJ>) and afterwards remand {Marten, 
C. J., Crump and Blackwell, JJ.). PbemoHAND 
BCIRA V. BAI GALAL. 105 I. C. 871 = 

51 Bom. 1026 = 29 Bom. L. R. 1336= 

A. I. R. 1927 Bom. 594. 

—B. 11—Discretion. 

*-In the matter of excusing a petitioner from 

naming an alleged adulterer, a co-respondent in a 


DI NORGE AGT (1869)—(As Amended by Act 28 
of 1926)—8.13—Collnsion. 

suit for dissolution of marriage, the Indian Courta. 
have not the same disoretion as the English Courts 
have. Saunders v. Saunders. (1897) P. 89, Bef. 
{Findlay, J. C.). CHARLES HENRY SMALLEY V. 
Mbs. Olive Muriel Smalley. 107 I.G. 667= 

11 N. L. J. 4=A. I. R. 1928 Nag. 117. 

—8. 11—Knowledge of name. 

--Where the petitioner has knowledge where 

his wife is residing and it is inconceivable to sup¬ 
pose that with due efiort and enquiry he would 
not be able to discover the name of the alleged 
adulterer or adulterers, the case would not be 
covered by the second ground as given in S. 11. 
{Findlay, J. C.). CHARLES HENRY SMALLEY v. 
Mrs. Olive Muriel Smalley. 107 I.C. 667= 

11 N.L.J. 4=A I R. 1928 Nag. 117. 

--Adulterer’s name not known. Court should 

not lightly excuse absence of enquiry. {Shah, Ag, 
C, J., Marten and Fawcett, JJ.). JOHN OVER tJ. 
Muriel a. I. Over. 91 I.C. 20=49 Bom. 368= 
27 Bom. li.R. 251 = A.I.R. 1925 Bom. 231. 

—8. 11—Necessary parties. 

-Adulterer has to be made co-respondent un¬ 
less omission excused by Court—Wife’s parents 
cannot be made parties. {Addison, Abdul Qadir 
and Currie, JJ.). ALLA RAKHA v. MT. BARKAT 
BiBl. A I R. 1930 Lah. 771 (S.B.). 

-Adulterer must be made party in an applica¬ 
tion by the husband for dissolution of marriage. 
{Bankin, C.J.t C.C. Ghose and Pearson, JJ.). Gabuo 
SANGMA V. RANGJI MECHIE. 117 I.G. 837= 

56 Gal. 29 = A.I.R. 1929 Cal. 276 (S.B.). 

—8. 11—Reyision. 

■ High Court will not interfere in revision 
with an order refusing an application for addition 
of a party as a co-respondent in a suit under the 
Act. {B. B. Ghosh and Mallik, JJ.). MOTI DAL 
LYALL t>. PREMI Lyall. 107 I.C. 478 (1)= 

54 Cal. 1038= A.I.R. 1928 Cal. 114. 

—8.12—Duty of Court—Nature of proceedings. 

-The proceedings under the Act are not a civil 

suit which cau be compromised and under S. 12 it 
is for the Court to satisfy itself so far as it reason¬ 
ably can, not only as to the facts alleged but also 
whether or not the petitioner has been in any man¬ 
ner accessory to or conii^ving at the adultery or has 
condoned the same and the Court has to enquire 
into any counter-charge which may be made 
against the petitioner. {Addison, Abdul Qadir and- 
Currie, JJ.). ALLA RAKHA v. MT. BARKAT BIBI. 

A I R. 1930 Lah. 771(8.B.). 

—8. 13—Admission. 

-An admission of adultery unsupported by 

corroborative proof should no doubt 1 m received 
with caution, but if the Court, after sorutinizing it 
carefully believes it to be true it can grant divorce 
on the strength of that admission alone although 
there might be a total absence of other evidence to 
corroborate it; Bobinson v. ^bi'nson, 29 L. J. N. S. 
ns. Foil. {ShadiLal, C.J. and Zafar Ali, J.). MRS. 
O’Donnell v. C. E. O’Donnell. 

9 L. L. J. 315= =A.I.R. 1927 Lah. 491. 
—S. 13—Collnsion. 

-Collusion between the parties cannot be in¬ 
ferred from such ordinary acts between them as a 
solicitor would naturally regard as unoSensive and 
unobjectionable : Churchward v. Churchward, (1896) 
P. 7 and Harris v. Harris, (1862) 31 L.J. Pr. (N.S.) 
160, Bef. {Bankin, C.J. and Page, J.). LiNTON v. 
GUDBBIAK. 120 I. C. 801=56 Cal. 530 = 

A.I.R. 1929 Cal. 599. 
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25 of 1926)—S. 13—Delay. 

—S. 13—Delay. 

—It is not open to a party in matrimonial suit 
to choose his own time for coming to Court and 
asking for relief. The matrimonial jurisdiction of 
the Court is intended to afford relief to a husband 
or to a wife who feels that he or she has been griev¬ 
ously wronged by the other party, and, therefore 
desires to have the marriage dissolved and possibly 
to obtain compensation from the person who is 
responsible for the wrong which has been done. 
{Costello, J.). King v. King. 

57 Cal. 215 = A.I.R. 1930 Cal. 418. 

■ The question of delay in bringing matrimo¬ 
nial suit is always a matter for tbe discretion of 
the Court, and the Court ought not to exercise its 
discretion in favour of tbe petitioner who has slum¬ 
bered in sufficient comfort for a space of a year or 
more, because the inaction, on the part of the peti¬ 
tioner, shows not that ho was insincere in his com¬ 
plaint in the sense of not believing that his wife 
had committed adultery, but because there was an 
acquiescence by him in the injury which he knew 
he had suffered. {Costello, J.). KING v. KING. 

57 Cal. 215= 
A.I.R. 1930 Cal. 418. 

■ Petition for, divorce five years alterknowledge 

of adultery of wife—Petition shoiild be dismissed 
even though adultery be established. {Shadi Lai, 
C.J. and Bhide, J.). At.LAN ROBERT SHAW v. 
Mrs. Emyly may Shaw. 107 I.C. 273= 

= A.I.R. 1923 Lah. 320. 


—S. 13—Essentiarls for decree. 

--Petition for divorce by wife unopposed—Mere 

evidence of adultery and cruelty is not enough for 
decree nisi—Want of connivance and explanation 
of delay in filing petition, is necessary—Necessary 
facts should be stated with precision. {Meats, C.J., 
Boys and King, JJ.). MBS. M.13. HARTLEY v. 
Jack Fleming hartley. 124 I.C. 465= 

A.I.R. 1930 All. 322 (S B.). 


—S. 13—Object. 

-Object of insisting on no collusion is to en¬ 
sure fair trial. It is to oblige them to bring all 
material and pertinent facts to the notice of the 
Court, to prevent their blinding the eyes of 
the Court in any respect; to oblige them so to 
act as will enable the Court to be in a position to 
do justice between the parties. (Ran/itn, C.J. and 

Paae J). LINTON v. Gudertan. 120 I.C 801 = 

56 Cal. 530= A.I.R. 1929 Cal. 599. 
—S. 14—Adultery by petitioner. 

__Where the husband of the petitioner had de¬ 
serted her for nearly six years and had not main¬ 
tained her and her child and ho had been guilty 
of habitual cruelty and adultery. , 

Held, that a decree for divorce should be passed 
and tbe fact that the petitioner had gone uncha^e 
would not deprive her of the decree where tnc 
husband was to a great extent responsible for Her 
unchastity. {Sanderson, C.J., Panton and Graham, 

JJ.). Mns. JIabvEebeeioj v. S^^EEnEBio.^^^ 

34 C.L.J. 25 = 30 C.W.N. 820- 
A.I R- 1®26 Cal. 1014. 

-In divorce cases, the Court is 

the principles followed by the 

England Adultery Where the 

very rarely condoned by tne 

adultery is committed 

where a petitioner whose wife ha dead the 

again in the belief that his wife was ‘he 

Court may grant relief. Another ground recognised 
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25 of 1926)—S. 13—Alimony. 

is, where a petitioner acts in ignoranoe of law, as, 
where a man marries again after decree nisi has- 
been passed, but before it was absolute in the 
bona fide belief that his marriage had already been 
dissolved. Another class of oases in which discre¬ 
tion may be exercised is where the wife commits- 
adultery in consequence of threats and personal? 
violence by which she is coerced into committing’ 
a fault. The last case is where the petitioner com¬ 
mits adultery to the knowledge of the respondent 
hut which the respondent long since pardoned and 
condoned. Cases are not to be decided on grounds 
of sympathy, but on the judicial exercise of the- 
discretion which the law confides to the Courts. 
(i?o6-i7V5on, C.J. and Maung Gyi, J.). MA OHU JlAY" 
V. Sutherland. 88 I.C. 1009=4 Bur. L.J.47= 

A.I.R. 1925 Rang. 257. 

■-The Court has a discretion to grant relief to- 

a guilty party. But that discretion has to be 
exercised with exceptional care, and speaking 
generally, it is not open to a petitioner to bring a 
petition and deny that she has committed adultery 
and then after it is proved that she has committed^ 
adultery,to turn round and ask the Court to condone 
it and grant her a divorce. {Marten, J.). WlLHBL- 
MiNA CoDDv. Bertie Elijah. 84 I.C. 71= 

47 Bom. 664=23 Bom.L R. 339= 
A.I.R. 1924 Bom. 132. 


—S. 14—Condonation. 

— Condonation of past matrimonial ofiences is 
impliedly conditioned upon future good behaviour 
of offending spouse and so if after condonation 
offences are repeated, right to make^ condoned 
offence ground for divorce revives—Wife commit*- 
ting adultery—Then husband and wife living 
together for some months—Wife again^ deserting 
husband—Subsequent desertion is sufficient ground, 
for making previous adultery ground for divorce 
and husband is entitled to decree for divorce. 
47 Cal. 1068, RcZ. w. {Bntledge, C.J., Maung Ba 
and Brown, JJ.). E. W. Blackmore v. Black- 
MORE NOREA. 119 I G- 220—7 Rang. 313— 

A.I R. 1929 Bang. 216 (S.B.). 
^^—Condonation is not absolute, but is only 
conditional, and if there is a subsequent matrimo¬ 
nial offence, then the condonation goes, and tho 
original offence is revived. Palmer v. Palmer, (1860) 
2 Sw. & Tr. 61, Bel. on. {Marten, C.J., BlackwelV 
and Baker, JJ.) and after remand {Marten, C.J.t 
Crumv and Blackwell, JJ.). PREMOHAND HiRA v, 
BAI GalaL. 105 I.C. 871 = 51 Bom. 1026= 

29 Bom. L. R. 1336 = A. 1. R. 1927 Bom. 594. 

--Condoned adultery is revived by the com¬ 
mission of a later matrimonial offence. {Chatterjeaf. 
Ag. C. J., WaUnsley and Page, JJ.). C.E. STUART 
V. D.A.C. STUART. 96 I.C. 932= 

53 Cal. 436=A.I.R. 1926 Gal. 864. 


—S. 14—Prostitution by Petitioner. 

--Where the husband of the petitioner ill- 

treated her and subsequently deserted her without 
providing for her maintenance and the petitioner 
lead a life of prostitution out of necessity and later 
gave it up, the Court ought to exercise the discre¬ 
tion vested under S. 14 in favour of the petitioner 
and pass a decree nisi for dissolution. Burden'^. 
Burdon, 1901 P. 62; Humpson v. Humpson, 1914 
P. 104, referred to. {Panckridge, J.). ROZE v. ROZB. 

57 Cal. 891. 

—S. 15—Alimony. 

-If a husband’s suit for dissolution of mar¬ 
riage on the ground of his wife's adultery is dis¬ 
missed on tbe ground that the adultery alleged: 



193 


CIVIL. CRIMINAL AND REVENUE 


191 


DIVORCE ACT (1869)—(As Amended by Aet 
25 of 1926)-'8. 18—Proof of cruelty. 

was not pioved, the Gooxt cannot as part of the 
deciee in the suit grant permanent alimony to the 
^ife. (Krishnan and Samesam, JJ.). Devasaha- 
YAM V. DEVAMONY. 69 I.C. 994= 

17 M.L.W. 90=1923 H.V.N. 184= 
46 Had. 133=A.I.R. 1923 Mad. 211 = 

43 H.L.J. 763. 

—8. 18—Proof of cruelty. 

-Proof of reasonable appieliension of bodily 

hurt is sufficient to prove cruelty. The Court is 
not to wait till the hurt is actually done but the 
apprehension must be reasonable—It must not be 
an apprehension arising merely from an exquisite 
or diseased sensibility of mind. Evans v. Evans, 
(1790) 1 Hagg Cons. 35, Foil.; English cases cited. 
{Chatterjea, Ag. C. J., Walmsley and Page, JJ.). 
0. E. Stuart v. d. A. C. Stuart. 96 I. C. 932= 

S3 Cal. 436 = A. I. R. 1926 Cal. 864. 
—8. 15—Right to relief. 

-Speaking generally, a guilty party cannot 

obtain relief by way of judicial separation any 
more than he or she can obtain relief by way of a 
divorce. 13 P. D. Ill, jFoZ?. Desertion by the hus¬ 
band, in order to bo a ground for an order for Judi¬ 
cial separation must be a wilful abstention whioh 
is against the wishes of the wife. In a suit by wife 
it is competent to the husband to bring the cross¬ 
petition, not by a separate petition on a separate 
document, but by a further statement added to the 
original defence to the wife’s petition. {Marten, iT.). 
Mrs. Rose Hill v. Mr. Luke C. hill. 

73 I.C. 304 = 28 Bom. L.R. 289 = 47 Bom. 657 = 

A.l.R. 1923 Bom. 284. 
—8. 16—Death of petitioner. 

-Where after the passing of the decree nisi 

either the husband or wife dies, the High Court 
cannot confirm the decree of dissolution. {Sander¬ 
son, C.J., Woodrojfe and Richardson, JJ.). BUTTER¬ 
FIELD v. BUTTERFIELD. 74 I.C. 250 = 

50 Cal. 153=A.l.R. 1923 Cal. 426. 
—8. 16—Interpretation. 

——“During that period” means period from the 
date of decree nisi to the date of decree absolute. 

It is hot the intention of the legislature that no 
person can be heard to show cause why the decree 
should not be made absolute if he fails to apply 
within six months from the date of the decree nisi. 
(King, J.). D’CRUZ, F. A. v. D’CRUZ, MBS. W.E. 

103 I.C. 512=1 L.C. 203= A.l.R. 1927 Oudh 310. 

■ The words “ not being brought before the 
Court “ in S. 16 mean, “ not being brought before 
the Court at any time up to the date of interven¬ 
tion “ ; 2 L.R. 357, FoZZ. {King,J.). D’CRUZ r. 

D’CRUZ, MRS. W. E. 103 I-C. 512=1L.C. 203= 

A. 1. R. 1927 Oudh 310. 

—8.16—Intervention. 

—^-The more fact that the intervenor happens 
to be a near relative of the party is not per se 
a ground for refusing to allow him to intervene, 
where he is not acting at the instance of the party 
and the simple fact, that the intervenor is a close 
relation of the party and is living with him is no 
ground for inferring that the intervenor is acting 
at the instance of that party. Howarthv. Howarth, 
9 P.D. 218, Foil.; 6 Bom. 416, Dist. {King, J.). 
D’Cruz V. D’CRUZ, Mrs, W.E. 103 I.C. 512= 

1 L.C. 203= A.l.R. 1927 Oudh 310. 
—8. 16—Investigation. 

--In England there is a King’s Proctor whose 

duty is to investigate any charge of adultery 
brought against a petitioner and if necessary to 
move the Court to set aside the decree nisi. In 

D. D. VoL, III—13 & 14 


DIVORCE ACT (1869)—(As Amended by Act 
25 of 1926)—8.19—Impotence. 

India there is no King’s Proctor^ but the Court 
should of its own motion investigate into the 
matter. 

In certain cases the law will not allow evidence 
to be given by husband or wife as to whether or 
not they have had sexual intercourse, and to 
bastardise his or her alleged child by stating, that 
there was no sexual intercourse between the 
spouses. But it is open to one of them to say 
that, by reason of absence abroad or for some other 
reason, there could have been no access between 
the parties during particular periods. {Marten, J.), 
WiLHELMINA CODD V. BERTIE ELIJAH. 

84 I.C. 71 = 47 Bom. 664=25 Bom. L.R. 339 = 

A I R. 1924 Bom. 132. 
—8. 16—Right to show cause. 

— witness in divorce case is not precluded 
from showing cause against decree absolute. 
(King, J.). D’CRUZ v. D’CRUZ. Mrs. W.E. 

103 I.C. 512 = 1 L.C. 203= A I R. 1927 Oudh 310. 
—8. 17—Intention. 

■ Scope—Reference to High Court for confirma¬ 
tion of decree for dissolution—High Court must 
review entire evidence. {Hears, C.J., Pigott and 
Walsh, JJ.). A.A. GARLJNGB V. I.R. GARLINGE. 

77 I.C. 133=44 All. 745 = 
A.l.R. 1922 All. 504 (F.B.). 

~S. 17—Notice. 

— Dissolution of marriage—Proceedings to con¬ 
firm decree nisi —Notice to respondent is not 
necessary. 8 Cal. 756, Foil. ' {Scott-Smith, Le 
Bossignol and Abdul Raooff, JJ.). Harris v. 
Capt. C. P. Harris. 69 I.C. 89 = 10 P.L.R. 1921 = 

A.l.R. 1921 Lah. 310. 

—8. 17—Want of evidence ' 

--Dissolution was refused for want of evi¬ 
dence of misconduct. {Fforde, Addison and 
Bhide, JJ.). V. W. A. EMILE v. N. G. A. 
Emile. A. I. R. 1930 Lah. 360 (S. B.). 

—8. 18—Procedure. 

■ Petition under S. 18—Prayer for custody of 
children inserted—Respondent not prejudiced by 
hearing the two issues together, nor taking objec¬ 
tion—There is no irregularity in disposing of both 
matters together. Languorthy v. Eangworthy, 11 
P. D. 85. Bel. on ; 19 I. C. llB.Dist. {Kendall, J.). 
ESME1?. EDWARD John Anderson, ill I. C. 627 = 

1929 A.L.J. 65 = A. I. R. 1928 All. 677. 
—8. 19—Fraud. 

■ Fraud apart from fraud in obtaining the con¬ 
sent is not a ground for dissolution of marriage. 
Non-disclosuro of the fact that either party is sufier- 
ieg from incurable disease making co-habitation 
dangerous to the other is not such fraud. Where 
due to the wife suffering from syphilis the husband 
could not consummate the marriage without the 
very gravest risk to his health and to that of any 
offspring who might be born of the connection 
and where this state of things was likely to con¬ 
tinue and be permanent, 

Held, this amounted to impotenoy on the part 
of the wife. {Greaves, J.). BiRENDRA Kumar v. 
Hbmalta Biswas. 67 I. C. 949=25 C.W.N.706= 

A. I. R. 1921 Cal. 464. 

—8. 19—Impoteuce. 

-Venereal disease in woman does not con¬ 
stitute impotency— {Obiter). A. I. R. 1921 Cal. 
459, Notappr. {Stuart, C. J. and Wazir Hasan, J.). 
WYLIE V. Ruth Shati Wylie. 7 O.W N. 17= 

A I R. 1930 Oudh 83. 
-Incurable syphilis is equivalent to impo¬ 
tence, and that a decree of nullity can be granted 
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DIVORCE ACT (1869)—(As Amended by Act 
25 of 1926)—S. 19—Impotence* 

to a petitioner 'V7bo proves that the husband or 
wife, as the case may be, was suffering from such 
a disease at the time of marriage, even though the 
disease is not an absolute bar to copulation. 
Where a woman is discharged from hospital as 
cured and her blood test was negative it is much 
more likely that she was suffering from some cura¬ 
ble form of venereal disease than that she was 
suffering from an incurable form. Syphilis in its 
early stage is not incurable and, therefore, it 
cannot be said that she is impotent and that her 
marriage cannot be set aside on that account. 48 
Ca.\. Rel. on. {Pullan, J.). E. A. WyLIE v. 
R. S. WTDIB. 117 I. C. 450= 6 O. W. N. 244 = 

A.I.R. 1929 Oudh 258. 

——Husband impotent as re gards his wife only 

_Decree of nuUitv can be pronounced. C. {other' 

wise H.) V. C., (1921) P. 399, Applied. {MarUn, C.J., 
Cmmp and Blachwell, iTJ.). H. v. H. 

110 I.C. 266= 

30 Bom. L.R. 523 = A.I.R* 1928 Bom. 279. 
—S. 19—Syphilis. 

__ Existence of syphilis in one party to marriage 

is ground for rescission •/ marriage contract. 

Where syphilis is contracted, prior to but was 
not known to exist at the time the contract te marry 
•was entered into, or where such disease was con¬ 
tracted subsequent to the making of the contract to 
marry, but through no wrongful act of the defen¬ 
dant its existence furnishes a good defence to an 
action for breach of promise. The affliction is to 
be of a serious type, and perhaps, mcumble, the 
rule may well be otherwise where the disease is 
such as to be easily curable and where the plaintiff 
assents to a postponement of performance. 

The two principal ends of matrimony are, a law¬ 
ful indulgence of the passions to prevent licen¬ 
tiousness and the procreation of children, accord- 
inn to the evident design of Divine Providence 
permanent and incurable impotency existing at 
such time and such nature as to render complete 
and natural sexual intercourse between the parties 
practically impossible is recognised as a ground for 
the annulment of the marriage. Similarly incura¬ 
ble syphilis is a ground for annulling marriage. 
The existence of such diseases in either party at the 
time of the marriage tenders the marriage voidable. 

In such cases a divorce may be decreed on the 
ground of cruelty. To constitute such a ground of 
cruelty, it is usually req^uired that the disease 
should have been actually communicated to the 
complainant, that the complainant should have 
been ignorant of the existence or nature of the de¬ 
fendant’s disease at the time of its comm^xcation, 
and that the defendant should have 
petitioner knowingly and wilfully. If j 

facts are established no divorce 

arise as to the propriety of J^ton of the 

unless there are facts showing a condonation of the 

offence. .. 

tumble It U the permanent or probably permanent 
chSacter of the malady, rendering sexual inter- 
coirsr^mpracticable throughout the continuance 
of ^he marriage that furnishes the reason for the 
.annulment, and the maxim should apply cessante 

rationae cessat lex ipsa. 

The existence of syphilis in one of the parties 

furnishes a good ground for divorce to the other. 


DIVORCE ACT (1869)—(As Amended by Act 

29 of 1926))— S. 32—Ordinary suit for. 

Concealment of a loathsome and incurable form 
of syphilis is recognised as a fraud suffloient to 
warrant divorce or annulment, specially where the 
existence of the disease is discovered by the othc^ 
party before the marriage is consummated and the 
parties immediately separate, that such disease 
must be actually or probably incurable. 

There should ba a propar medical examination 
of the person of the party alleged to be afflicted. 
Where a party refuses bo attend for medical inspec¬ 
tion, the Court may properly draw an unfavour¬ 
able inference. The Courts naturally exercise a 
wide discretion in ordering physical examination 
and always do so, subject to such conditions as 
will afford protection from violence to natural 
delicacy and sensibility, (ifookerjeet A.C.J. and 
Chaudhuri, J.). BIRBNDBA KUMAR v. HbMANTA 
BISWAS. 69 I.C. 362=48 Cal. 283 = 

33 C.L.J. 97= A.I.R. 1921 Cal. 439. 
—S. 22—Separation when justified. 

-It is easy for a wife, who has some grievance 

against her husband, to say that she would rather 
tike an allowance and live apart from him but ik is 
not the object of the law to make such separations 
easy. They are merely a short road to prostitu¬ 
tion and there are certain things which a wife must 
put up with. Where the husband has shown himself 
to be suspicious, jealous and occasionally violent 
but it is not proved that he is unfaithful or that 
he has failed to support her or her children m 
decency or that he is habitually cruel. It is 
neither for her advantage nor in the interest of 
justice that she should be given a sepiration 
her husband under such circumstances. {Pul- 
lan, J.). G. C. POSTER v. A. B. FOSTER. 

107 I.C. 184=1 Ii.C. 685= A. I. R. 1928 Oudh 114. 

—8. 22—Subsequent co-habitation. 

_ Decree— Execution^Decree for Judicial sepa¬ 
ration and permar^nt alimany is rendered void by 

subsequent co-habitation. 

There cannot be any such thing as a conditional 
resumption of oo-habitation. Either the wife 
accepts her decree for judicial separation and 
lives apart from her husband under it or she does 
not accept it. There cannot be any intermediate 
stage between acceptance of the judicial separa¬ 
tion and its non-acceptance. Sadden v. Hadden, 
(1887) 18 Q.B.D. 778, Foil. (Beasley, J.). ELLEN 
MA NOO V. WILLIAM PO THIT. 83 I.C. 566= 

2 Rang. 163 = A.I.R. 1924 Rang. 314. 

—S. 32—Different religions. 


__^Bombay High Court has jurisdiction to 

entertain suit for restitution of conjugal rights 
instituted by Christian lady against her Parsi 
husband—Both parties need not be Christian— 
Divorce Act, Ss. 2 and 4—Letters Patent (Bombay), 
Cl. 35 :38 Bom. 125 ; 20 I. C. 492, Overruled. 

While enacting the Divorce Act the intention 
of the legislature was to enact it in such a way as to 
remove the limitation contained in Cl. 35, Letters 
Patent. 38 Bom. 125 ; 20 I.C. 492, OverruUd ; 
6 M.I.A. 348P. C., Dist. ; Chetliv. Chetti, (1909) 
P. 67, Bel. on; Other cases, Bef. (Marten, C.JMtrea 
and Broomfield, JJ.). NINA DadAL v. MBBWANJI 
PHEROZSHAW DALAL. 32 Bom.L.R. 1046— 

A.I.R. 1930 Bom. 385. 

—S. 32—Ordinary suit for. 

-Suit for restitution of conjugal 

bought by Christian in ordinary way in High 
Court and not by petition under matrimonial juris- 
I diction—Judge has jurisdiction to pass decree for 
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>1>I70RCE &GT (1869)—(As Amended by Act 
29 of 1926)—S. 34'^Considevations in assess^ 
ing damages. 

'belief prayed for. {Blackwell and Kemp, JJ.). 
(Peter Philip) saldanha. v. (Anne grace) 
^ALDAKHA. 32 Bom.L.R. 17= A.I.R. 1930 Bom. 105. 


—S. 34—Gonsidepations in assessing damages. 

■ ■In assessing damages on the ground of adul¬ 
atory the Court should consider whether the wife was 
in the past a good wife and took good care of her 
• husband's house and children, or whether she 
‘was a worthless wife, always out of the house and 
not attending to her duties. In the later case, the 
'petitioner may not be entitled to any damages at 
all. {Marten, C.J., Blackwell and BdiUr, JJ.) and 
ter remand {Marten, C.J., Crump and Blackwell, 
JJ.). PREMOHAND HiRA V. BAI GALAJO. 

105 I.C. 871 = 51 Bom. 1026 = 
29 Bom. L.R. 1336= A.I.R. 1927 Bom. 534 (F.B.). 

■ D amages claimed by husband in a divorce 
:petition—Demeanour of husband, happiness in life 
and position of the wife’s partner in adultery are 
•to be considered. Comynv. Comyn, 82 L. J. Mat. 
210, Ref. {Kendall, J.). D’CRUZ v. Mrs. D’CRUZ. 
98 I.G. 1019 = 3 0 W.N. 926=A.I.R. 1927 Oudh 34. 

►-The object of awarding damages against an 

adulterer is not to punish at all. All that the law 
{.permits to be given is compensation for the loss 
which the husband has sustained. That is the only 
.-guide to the amount of damages to be given. But if it 
is proved that a man has led a happy life with his 
•wife, that she has taken care of his children, that 
she has assisted in his business, and then some man 
-appears upon the scene and seduces the wife away 
from her husband, then those facts will be taken 
into consideration. If the adulterer did not seduce 
•her away from her husband that makes a very 
material difierence in considering the amount of 
•damages to be given. In considering these questions 
lihe conduct of the husband must be looked to. 


The means of the adulterer have nothing to do 
•with the question. I.R. 11 P. D. 100, Appr. gander- 
•son, C. J., Newbould and Rankin, JJ.). U. H. 
THOMAS V. Mrs. THOMAS. 86 I.C. 1018= 

52 Cal. 379=29 0.W.N. 350= 
A. I. R. 1929 Cal. 585 (F.B.). 
—S. 34—Damages—Extent of. 

-Where a decree was passed for the dissolution 

■of marriage and though the Court found that a sum 
of Rs. 1,500 directed to be paid by the oo-respon- 
•dent would be sufficient compensation to the 
plaintiff it was decreed further that a sum of 
Rs. 12,000 should be paid into Court in the event of 
•the co-respondent failing to marry the respondent 
•Within six months of the confirmation of the decree. 

Meld: that the further direction regarding 
Rs. 12,000 was in contravention of S. 34 of the 
Divorce Act and that the same should be disallow¬ 
ed. {Broadway, Addison and Dalip Singh, JJ ) 
P- V. P. 11 Lah. 303=31 Panj. L.R. 590 = 

A.I.R. 1930 Lah. 321 (P.B.) 

—S. 34—Jurisdiction. ^ 


-Application for dissolution and damages__ 

Court having no jurisdiction to grant dissolution— 
Damages alone can be granted—Damages will be 
■different according as he is getting or not a decree 
for divorce : Bernstein v. Bernstein, (1893) P. 292 
^ist. ; Monsell v. Monsell, (1922) P. 84, Ref. 
{Rankin, C. J. and Fage,J.). LiNTON u. GUDE- 

120 I.C. 801 = 56 Cal. 530 = 

„ ,,, A I R. 1929 Cal. 599, 

~-8. 34—Legality of order. 

■ ;~Damag63 to petitioner ascertained—Order to 
.'.pay into Court additional amount if co-respondent 


. DIVORCE ACT (1869)—(As Amended by lot 
’ 25 of 1926)—S. 43—Procedure. .i 

does not marry respondent is bad. {Broadway, 
Addison and Dalip Singh, JJ.). PRINGLE v. W.Ii, 
Pringle. A.I.R. 1930 Lah. 321 (S.B.). 

—S. 35—Fund for defence. 

■ — Where a petition for the dissolution of mar¬ 
riage on the ground of adultery is filed by the 
husband and the wife enters an appearance and 
denies the allegations against her, she has an 
absolute right to require her husband to furnish 
her with funds sufficient to enable her to make a 
full and satisfactory defence and to obtain such 
assistance from counsel as is reasonable under the 
circumstances. {Mears, C.J.,Piggott and Walsh, JV7.)* 
A. A. GARLINQE V. I.R. Garlinge. 

77 I. C. 133=44 All. 745= 
A. I. R. 1922 All. 504 (F.B.). 
—S. 35—Order as to costs. 

“The rule that a wife’s costa in proceedings bona 
fide instituted against her husband are necessaries 
for which she can pledge his credit only means 
that the wife’s attorney baa a cause of action 
against her hasbaud for his charges. It does not 
mean that the Court can in a suit for judicial sepa¬ 
ration at the instance of the wife under Cl. 12 of the 
Letters Patent direct the defendant to put the 
plaintiff in funds. {Panckridge, J.). Samuel v 
SAMUEL. 34 0.W.N. 3191 

—S. 37—Enhancement. 

-Court has power to enhance alimony ordered 

to be paid to wife judicially separated. {Phillips 
and Reilly, JJ.). B. ISWARAYYA v. (SWARNAM) 
ISWARAYYA. 1929 M.W.N. 831 = 

31 M. L. W. 97=A.I.R. 1930 Mad. 154= 

58 M.L.J. 29. 

—S. 37—Marriage declared Yoid. 

-Section 37 limits the power of the Court to 

make an order for permanent alimony to cases in 
which a decree has been made declaring a marriage 
to bo dissolved or where a decree for judicial 
separation has been obtained by the wife. The 
section omits to give such power to the Court 
where the decree declares the marriage null and 
void ab initio on the grounds mentioned in S. 19 ( 4 ). 
{Sanderson, C. J,, Woodroffe and Richardson, 
JJ.). J.J. Turner v. A.E. Turner. 

64 I. C. 924=48 Cal. 636=25 C. W. N. 710 = 

A. I. R. 1921 Cal. 617. (F.B.). 
—3. 87 —‘ On confirmation.’ 

-*‘On confirmation” means “at” or “within 

a reasonable time after.” Fifteen years is not a 
a reasonable time. {English cases applied). {Wallis, 
C.J. and Krishnan, J.). ARTHUR MALCOLM 

Lloyd v. Kathleen Lloyd. 

69 I.G. 746=44 Mad. 989 = 
14 M.L.W. 196=1921 M.W.N.591 = 
A.I.R. 1921 Mad. 230 = 41 M.L.J. 269. 
—S. 37—Sabseqoent co-habitation. 

-There cannot be any such thing as a conditi¬ 
onal resumption of co-habitation. Either the wife 
accepts her decree for judicial separation and lives 
apart from her husband under it or she does not, 
accept it. There cannot be any intermediate stage 
between acceptance of the judicial separation and 
its non-acceptance. Haddon v. Maddon, (1887) 18 

followed. {Beaseley, J.). Ellen Ma Noo 
t>. William Po Thit. 83 1.0.366= 

2 Rang. 163 = A.I.R. 1924 Rang. 314. 
—S. 43—Procedure. 

--Petition under S. 18—Prayer for custody of 

children inserted—Respondent not prejudiced by, 
hearing the two issues together, nor taking objec¬ 
tion—There is no irregularity in disposing of both, 
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25 of 1926)—S. 43—Validity of order. 

xaatteTS together—Divorce Act, S. 18. {Kendall, J .)• 
ESMBv. Edward JOHN. Ill I. C. 627= 

1929 A.L.J. 65 = A. I. R. 1928 All. 677. 

—S. 43 —Validity of order. 

Chief consideration in passing orders must 
be the welfare of the children—Respondent taking 
advantage of discovery of illegal marriage to treat 
wife with less consideration than formerly —^^Res¬ 
pondent the party at fault as to the illegality of 
marriage—Respondent’s work taking him away 
from home constantly—Reason not made out why 
mother be considered unfit for charge—Under the 
circumstances mother was held to be proper custo¬ 
dian (Kendall, J.). ESMB v. EDWARD JOHN. 

^ 111 I.C. 627 = 1929 A.L.J. 65 = 

A.I.R. 1928 All. 677. 

_S. 44—Death of petitioner. 

_Where the custody of the children was given 

to the petitioner, the wife, by the decree nisi till 
confirmation and the respondent was directed to 
pay Rs. 150 for their maintenance. 

Held, after the death of the petitioner before 
confirmation of the decree, the High Court had no 
iurisdiction in the proceedings. (Sanderson, C. J., 
Woodroffe and Richardson. JJ.). BUTTERFIELD v. 
Butterfield. 74 I. C. 250=50 Cal. 153= 

A.I.R- 1923 Cal. 426 (F.B.). 

—8. 45—Security. , ^ ^ ^ 

_Tbe English authorities do not strike out a 

husband’s petition for divorce or strike out his de¬ 
fence to bis wife’s petition, merely because he has 
failed to give security. What they do, is to stay the 
husband’s petition, and as regards tbO wife’s petition 
to proceed against the husband for contempt, if he 
is proved to be able to pay but contumaciously 
refuses to do so. The same procedure should be 
followed in India. (Marten, J.). WiLHELMINA 
CODD V. BERTIE ELIJAH. 84 I-C- 71- 

47 Bom. 664 = 25 Bom. L R. 339 = 

A.I.R. 1924 Bom. 132. 

—8. 45—Service. ^ 

__Party should not bo lightly excused from 

effecting personal service of the petition, should 
circumstances render that course desirable in 
preferonco to the practice of service by registered 

post: (Shah, Aff. C. J., Marten and Fawcett, JJ.). 
John Over v. Muriel A. I. Over. 

91 I C 20=49 Bom. 368=27 Bom. L-R- 251 = 

A. I. R. 1925 Bom. 231. (F.B ). 

—8. 47—Evidence. , 

__ Yiva voce evidence should be t.aken altbougn 

Btatements in petition may be refewed to as 
evidence. (Marten, C. J., Blackwell and Baker, JJ.) 
and after remand [Marten, C.J., 

Blackwell, JJ.). Premchand HTRA V. BAI GALAL. 

105 1. C. 871 = 51 Bom. 1026- 

29 Bom. L.R. 1336=A.I.R. 1927 Bom. 594 (F.B.). 
II^-ATthough*undGr S. 50 the 

a aiscretion to dispense with the service m » Pr°P" 

Pearso.. JJ.h 

GARAO SANGMA ®. 86 Cal. 29 = 

A. I. R. 1929 Cal. 276 (S.B.). 

t.ppUoaTion lor dissolution of marriage 
hv hueband steps should be taken as regards 
service both upon the wife and the co-rospon- 
dent and where personal service is not 
it is desirable that an order 

that the matter should be announced in the village 


DIVORCE JURISDICTION (INDIAN & COLONIAL^* 
ACT—(1926, 16 & 17 Oeo. Y, Ch. 40)—S. 1— 
Grounds for decree. 

by beat of drum and that the proper notice should! 
be put up at the Court house. (Rankin, C.J., C. C. 
Ohose and Pearson, JJ.). G*ARAo SANQMA v. 
RANGJI MEOHIK. 117 I. C. 837= 

56 Gal. 29=A.1.R. 1929 Gal. 276 (S B.). 
—S. 55—^Procednre. 

-All decrees and orders made by a Court in 

any suit or proceedings under the Divorce Act 
should be enforced and may be appealed from in^ 
the like manner as the decrees and orders of the- 
Court made in the exercise of its original oivik'* 
jurisdiction and not by contempt proceedings even, 
though it were the intent of S. 7 to bring into -. 
India all the rules of procedure in the Divorce Act. 
in England. (Costello, J.), Pauline White u. 
S. W. WHITE. 107 I. C. 68= 

32 C.W.N. 179=A.I.R. 1928 Cal. 513. 
—8. 56—Conditional leave. 

- , Where the points involved were whether tho- 
High Court is justified in reading S. 37 as entitling^- 
the Court to order enhancement in alimony grant¬ 
ed for maintenance to a wife judicially separated 
and whether the High Court has power under- 
0.41, R. 33 of the Civil P.C., to order such enhance¬ 
ment where none was asked the petitioner-husband 
was granted leave to appeal to the Privy Council'' 
but the High Court acting under Divorce Act, S: 7,- 
ordered the petitioner to deposit a sum of Rs. S.OCW' 
for the expenses of wife. (Jackson and Reilly, JJ.)* 
ISWARAYYA V. Swarnam Tswarayya. 

123 I. C. 603=1929 M.W.N. 651 = 
31 M.L.W. 150 = A. I. R- 1930 Mad. 159= 

58 M. L. J. 54< 


—8. 57 —Validity of new marriage. 

_Marriage during former spouse s lifetime and 

before expiry of the 6 months fixed by S. 57, is voidw 
Per TVoodroffe. /.—Where a Minister licensed to.- 

solemnise marriage is made aware that there has 

been a previous marriage which has been dissolved'^ 
he should require that tbe decree absolute should.^ 
be produced before him so that he may see whether* 
the period of six months prescribed by law has 
elansed (Sander.son, C. J., Woodroffe and Richard- 
^on JJ). J. J. turner V. A. E. Turner. 
son, oo.f ^ ^ 924-48 Cal. 636=25 C. W. N. 710 = 

A. I. R. 1921 Cal. 517 (F.B.). 

—S. 61—Intention. 

_Section 61, Divorce Act, is not intended to bo. 

anything more and does nothing more than pre¬ 
clude a civil suit for damages of the nature of the 
English common law action, for criminal conversa¬ 
tion which lay at the suit of a husband to recover 
damages against an adulterer. There is no autho¬ 
rity statutory or otherwise, warranting the view 
that S. 61 forbids the Crown to prosecute and'-' 
punish an alleged adulterer under S. 497, I- P* 0.* 
when moved to do so by an injured husband. 
(Coldstream, J.). F. BWYE OF SIMLA v. KiRK. 
108 I.C. 381 = 10 L.L.J. 250 = 29 Cr. L. J- 382= 

A.I.R. 1928 Lah. 50. 

DIVORCE JURISDICTION (INDIAN & COLONIAIj>* 
ACT (1926, 16 & 17 Geo. V, Ch. 40). 

—S. 1—Drounda for decree. a a o 

-The words of Prov. (a), S. 1 (1), are intended^ 

to rUean that the grounds on which a decree for the 
dissolution of marriage of a British subject dom^ 
ciled in England may be granted by a High Court 
in India shall bo those on which such a decree 
might bo granted by the Divorce Court in England 
according to the law for the time being in force m 
England, i. e., according to the law laid down inj 
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WVORCE JURISDICTION (INDIAN ft OOLONIAIi) 
r 4PT-^1926, 16 and 17 Geo. 7, Oh..40)—S. 3— 
Yalidity of decree. 

Its of the Supreme Court of Judicature (Con¬ 
solidation) Act of 1925, and therefore it is sufficient 
■for a ■wife-petitioner domiciled in England to 
:«8tabll8h to the satisfaction of the Court in India 
«the adultery of a"* respondent-husband : A. I. R. 
>'1926 Cal. S71, Held wrongly decided and A. I. R. 
1925 Cal. 87li'Doubted. {Costello, J.). M. BARNABD 
G. H. Bi^NARD. » 115 1. C. 572= 

' \ 68 Cal. 89-32 C.W.N.742= 

A. I. R. 1928 Cal. 65Z. 

:—S. 3—^Validity of decree. 

Parties resident in India but domiciled in 
England—Decree in Indian Court is valid. {Cos- 
itello, J*.). M. BARNARD V. Q. H. BARNARD^ 

r 115 I.C. 572= 56 Cal. 89 = 32 C.W.N. 742^ 

. ( A.I.R. 1928 Gal. 667. 

--As under the Act (1869) amended by Act 

(25 of 1926), the Courts in India cannot pass a 
•decree for divorce in cases of persons resident in 
India but not domiciled therein, and as the 
Indian and Colonial Divorce Jiirisdiotion Act pass¬ 
ed by the British Parliament in 1926 validates only 
••decrees passed and confirmed under the Indian 
.Divorce Act prior to 15th December, 1926, the 
Jndian Courts cannot confirm, after the passing of 
•the English statute and the amentlment of the 
Indian Act, where the parties are residents in 
India but domiciled in England, a decree nisi 
'though the decree nisi may have been passed prior 
to the passing of the English statute. A decree of 
dissolution of marriage confirmed or made absolute 
-after 25th March, 1926, the date when the amend- 
•ment of the Indian Act came into force, would be a 
nullity, as the order of confirming or making abso¬ 
lute is itself a decree of dissolution, and the 
•making of it is prohibited by the Indian Act of 
.1926 in oases where the parties to the marriage are 
-not domiciled in India at the date of presentation 
■of the petition. As such a decree cannot be made 
•under the provisions of the Indian Divorce Act, as 
*-amended by Act No. 25 of 1926, it would not be 
Rendered valid.by S. 3, Indian and Colonial Divorce 
•Jurisdiction Act. {Shadi Lai, C.J., Broadioay and 
.^jorde, JJ.). MRS. LYDIA AGNES WALLER v. 
Samuel Jambs Waller. 110 I.C. 706= 

10 Lah. 64=30 P.L R. 230= 
A.I.R. 1928 Lah. 557 (F.B.). 
ilDOCTRINE OF FACTUM VALET. 

See (1) Hindu law—adoption. 

(2) Hindu law marriage. 
■DOCUMEhT. 

See (11 Deed. 

(21 Evidence. 

(3) Evidence act. 

J>O0UHENTARY EVIDENCE. 

See Evidence act. 

JDOUiCILB. 

also Succession ACT, 1925, Part II. 
r—Priae of war. 

-Where every act of the claimant at the time 

•of the breaking of the war was consistent with the 
tintention to retain his conxmeroial domicile at 
Constantinople and inconsistent with any inton¬ 
ation to divest himself of it and he did his best to 
•continno the voyage of the ship to a Turkish port 
although he was not able to show that there was 
any particularly pressing commercial object in 
oending her to Basra where there was no cargo 
^i^gaged, or agent appointed, or trade expected, 
Held, the claimant had not discharged the onus 
-^f showing that he was -no longer commercially 


EASEHEHT—Acquisition and BxtinOtlon. ^ •' f 

domiciled in Turkey as he had been before. ‘Kio 
condemnation'must therefore stand. {Lord Sunvner). 
SOORATtJS ATYCHIOBS V. SECRETARY OF STATE. 
70 I.C. 166=46 Bom. 857 = 28 Bom.L.R. 116= 

32 M L T. 81 = 27 C.W N. 557= 
18 M.L.W. 664=1923 M.W.N. 846= 

A I R. 1922 P.O. 871. 

DOMINANT AND SERVIENT OWNER. 

See (1) BASEMENT. 

(2) EASEMENTS ACT, ‘ 

DONATIO MORTIS CAUSA. 

See (1) HINDU LAW—Gift. 

(2) HINDU LAW—WILL. 

(3) Mahomedan LAW—Gift. 

(4) Mahomedan law—^will. 

(6) Transfer op Property Act, Ss. 122-=- 
128. 

(6) Will. 

DONEE. 

See Gift. 

DONOR AND DONEE. 

See (1) EVIDENCE ACT, S. 115. 

(2) Hindu L.^w—G ift. 

(3) MAHOMEDAN LAW—GIFT. 

DOVER. 

See MAHOMEDAN LAW. 

DRAIN. 

See (1) Easement. 

(2) easements act. 

DRUGS. 

See BOMBAY ABKABI ACT. 

DUBASH. 

See CONTRACT ACT, S. 182. 

DUMBNESS. 

See Hindu Law—Succession. 

DURESS. 

See (1) Contract. 

(2) CONTRACT ACT, S. 16. 

DURPATNIDAR. 

See Bengal Tenancy Act. 
DWATAMUSHVATANA. 

See Hindu Law—Adoption. 

DWIRGAMMAN CEREMONY. 

See Hindu Law—Widow. 

DYING DECLARATION. 

See (1) OR. P. CODE, S. 164. 

(2) Evidence Act, Ss. 32 and 33. 
EARNEST MONEY. 

See (1) Contract Act, S. 73. 

(2) DAMAGES. 

(3) T. P. ACT, SS. 54 AND 65. 

EASEMENT. 

Acquisition and extinction. 

Light and air. 

Overhanging trees. 

Privacy. 

Right against Government. 

Right concerning water. 

Right of way. 

Right to bury. 

Riparian Rights. 

Use of land. 

User. 

Miscellaneous. 

—Acquisition and Extinction. 

-Neither registration nor a written instrument 

is necessary for the creation of an easement. 
81 All. 612, Foil. {Daniels, J.). SURAJ PRASAD v. 

' Maheshwari Prasad. 96 I.C. 276 (All.). 

■Easements by prescription are acquired only 
hy sufferance of the dominant owner. {Oreaves and 
B.B. Ohose, JJ.). MAMIN KHAN tJ. MOIZUDDli;! 
Khan. 91 I.C. 348= A.I.R. 1926 Cal. 647« 
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EASEHENT-^Light and air. 

*' There must be complete unity of seisin, ot 
the absolute ownership of the . dominant and 
servient tenements must vest in the same person in 
order that easements may be extinguished. This 
doctrine has been so .strictly construed that it re- 
q^uires the estates in the two'tenements to be of an 
.equally high and perdurable character. Jn other 
cases of unity the easement is suspended, not 
extinguished. {Mulcerji, J.), DrBGABAM DAS v. 
Beaeat Eam das. 85 I.C. 739 = A.I.R. 1926Cal. 92. 

« ' -Acquisition—Co-owner cannnotacquire ease¬ 
ment in joint property. \,Moti Sagar^ J.). HiBA 
Nand v. AHMAD YAR. A.I.R. 1923 Lah. 608. 

^Llght<and air. I 

■ Ancient light—Substantial privation render¬ 

ing occupation di»comfortable is necessary to con¬ 
stitute obstruction. 18 Bern. 474: 28 Pom. 766; 
30 Pcm. 819 ard ()9C4) A C. 479. FoU. {Faiyot and 
Bayer, JJ.). BBlMAJJ Vafddev v. YESWAI^T 
Chakgagodda. 120 I.C. £6 £ = 31 Bom.L.R. 771 = 

A.I.R. 1929 Bom. 338. 


— Light—Person selling bouse having w indows 
overlooking his adjoining land—Vendor cannot 
obstruct light from coming to such windows by 
building on the adjoining land thus derogating 
from his own grant—Subsequent vendee of the 
land is also bound by the obligation- 

The true principle undcrlving cases of this kind 
is that the vendee is entitled to have the enjoy¬ 
ment of the light and air of the ancient, windows 
in the same manner as it was enjoyed during the 
unity of possession. (MHier, J.). Bbajeshtvaby 
DABI V. NITYANARDA das. 110 I.C. 720 = 

47 C.L.J. 583 = 32 C.W.N. 996 = 

A I.R. 1928 Cal. 865. 


> Injunction for the protection of the easement 

of light and air can only be granted when their 
closure amounts to an actionable nuisance. It is 
not enough that the light has been reduced. There 
must be a substantial privation of light enough to 
render the occupation of the house uncomfortable 
according to the ordinary notions of mankind and 
(in the case of business premises) to prevent the 
occupier from carrying on business as beneficially 
as before. CoZZs v. jBcme and Colonial Stoies, (1904) 
A,C. 179; 8 P.B. 1909; 39 Cal. 69 and' A.I.R. 1914 
P.C. 46, Bef. 

The existfnee of other sources of light should be 
taken into consideration. Colls v. Home <£• ColonAal 
Stores, (1904) A.C. 179 and IS Bom. 262, Bef. {Bhide, 
J.). SoHAN Singh v. Jagat Singh. 

114 I.C. 698 = A.I.R. 1928 Lab. 980. 


-- Bankin, C.J.—Wbere there has been an in¬ 
terference with ancient lights, the law refuses an 
action unless there has been a real interference 
with convenience or comfort of the dominant pre¬ 
mises as regards their nature*’and situation. Colls v. 
Home and Colonial Stores Ltd., (1904^ A.C. 179, 
Foil.', Fine v. Jolly, (1907) 1 Ch. 480, (San7fm, 

C.J.and C.C. Ghose, J.). I^EBENDRA NATH v. 

SUEENDKA NATH. 102 I.C. 370=31 JJ *?' 

43 C.L.J. 474 = A.I.R. 1927 Cal. 345. 

-Light, like air, is the common property of 

all, or, to speak more accurately, it is the common 
right of all to enjoy it and it is the exclusive pro¬ 
perty of none, and it is impossible that a person 
should be allowea to claim the stoppage of all 

buildings in the neighbourhood for the sake oi the 

extremely small amount of light and air that he 
must at the best of times, have enjoyed through 
his windows ; ColU v. Home and Colomal ^Storesj 


EASEMENT— PriYacy. ^ 1 < 

(1904) A', C. 179, Bel. on. {Kincaid, J. C. andLoha, 
A.J.C.). BULCHAND V. ASSUDAMAL. 

93 I.C. 444= A.I.R. 1927 Bind 119. 
——Agreement not to block window—Effect i©> 
only to create an ancient light and not to preclude 
the servient owner from putting up any building; 
which in the slightest degree would diminish the 
free ingress of light and air. {Meats, C. J. and 
Piggott, J.). GUEPBASAD v. BISHUNDAD. 

79 1. G. 349=5 L.R.A. CiT. 262= 

A.I.R. 1924 All. 816. 

Cbstiuction to light and air—Injunction ia- 
proper relief—Compensation in money is nofc> 
adequate relief. 9 I. 0. 417, Foil. {Mali Sagar, tl.)*. 
JAwahae Stkgb V. SE'WA Singh. 

79 I.C. 672=6 L.L.J. 487 =A.I.R. 1924 Lah. 97. 

— , Bight to light and air—Measure of dominantr 
owner’s right—Rule of 46 degrees is not a definite 
rule recognised by Law. 

There must be substantial privation of lighfi> 
enough to render the occupation of the house 
uncomfortable according to ordinary notions, 
which must differ considerably, e.g., in^ the 
city of London and the country, and obvious¬ 
ly differ very considerably in ahadis or* 
towns. (1904) A. C. 179, Bef. {Walsh, J.). MT. 
CHANDAN KDNWAB V. NARAIN. 73 I.C. 831—= 

A. I.R. 1923 All. 542. 

—OYerhanging trees. 

-Trees overhanging for many years—No- 

prescription is acquired. 19 Bom. 420 and 43 
Bom. 164, P’olZ.;!! Bom. 605, Expl.\ Lemon v. 
Wehh, (1894) 3 Ch. 1 and (1895) App. Cases 1, Bel. on, 
{Pandalai, J.). GUBDSAMI BAJA v. PERUMAD 
BAJA. 1929 M.W.N. 726 = A.I.R. 1929 Mad. 815. 

— Right to (JO oft neighhouT^s lend to collect jTudtSf 

etc • 

Qwflcrc.—Whether the owner of a Mahwa tree 
the branches of which overhang the defendant’s 
wall can acquire a right of easement ioT collect- 
in 2 tlie fruit on tie defendunt’s Innd. Lctnoit 

V TFatt, L. R. (1895)lH. C. 11. Bef. {Pullan, J.)%- 

ABDUL HAQ V. SHAHMAT ADI. 114 I.C. 812* 

__Where there are trees overhanging the plaint- 

tiff’s land, an injunction only should be granted and 
no pecuniary compensation : for in such cases the 
plaintiff’s contention is not that his easement has 
been violated but that his property has been in¬ 
vaded, and will continue to be so invaded unless 
the invasion is removed. Hence compensation 
cannot be the proper remedv. 31 Cal. 944 and 43 
Bom. 164, Bel. on. {Pandalai, J.). GUBUSAMI RAJA 

V PERUMAL Raja. 1929 M.W.N. 726= 

A.I.R. 1929 Had. 816. 

— .It is impossible to have a custom in case of 
a thing, so indefinite, so vague and so changefiU 
from day to day, and year to year as the shado'*^ of' 
overhanging trees. It is impossible either in any 
locality or throughout the country. {Pandalai, J.)• 
GUBUswAMi Raja v. 1>erumal Raja. 

1929 M.W.N. 726 = A.I.R. 1929 Mad. 818. 

—Privacy. 

■ Right of privacy in N. W. P.—Custom—In* 
terference is an actionable wrong and affords 
cause of action to person affected thereby. {Ig^l 
Ahmad and Sen, JJ.). FAZAL HAQ v. PAZAL HaQ*^. 
107 I.C. 584 = 26 A.L.J. 49 = A.I.R. 1928 All. 201. 
Custom—Right of privacy is recognised aa- 
a custom of the country. 

It does not depend on the oasto or creed^ of the' 
person owning house or on the fact, via., 
used by the ladies. 10 All, 868 and 18 , A. L. J. 86^ 
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EIBEHENT— Bight against'GoYernmoiit. 

Bef,{Odkul Prasad, J.). BOHRA TABA CHAND «. 
MT. Bayazi Begum. 73 I.C. 1040 = 

A.I.R. 1923 All. 404. 

^Right against Government. 

^—“Government is no doubt bound to supply 
water to wet fields but the ryots have no vested 
interest in the maintenance of any particular 
channels for their supply. The ryots cannot 
claim as against Government any tight to take 
water to their fields by any particular channel. 
S2 Mad. 14X ; 34 M.L. J. 425, Bel. on. {Wallace, J .). 
A. VENKATASAMI NAIDU V. AGGARAM Ohbnga 
BEiDDI. A.l'R. 1930 Had. 621. 

-Every ryot can acquire by prescription 

against Government. (Devado&s, J.). SECRETARY 
OF State v.K. SUBBA BAO. 99 I.C. 475 = 

38 M.L.T. 160 = 1927 M.W.N. 59 = 
26 M.L.W. 10=A.I.R. 1927 Had. 382. 

-Where a ryot has had the benefit of an extra 

amount of water for a long tune—Something more 
than he would ordinarily be entitled to as a ryot. 

Held, that he is not entitled to insist that that 
extra supply should be continued. Other consi* 
derations would arise if it is proved that his 
enjoyment of this extra water was as of right. 
iOdgers, J.). MD. USAN BOWTHBR v. SECRETARY 

OP State. 96 I. C. 317=1926 M.W.N. 404= 

A. 1. R. 1926 Mad. 788. 

— Right ooncerning water. 

■ Evid6PC6—Sufficiency of—Evidence that 
person has occupation of lands and that he takes 
water from tank to irrigate it is good evidence of 
fact that he has right to do so. {Ranhin, C-J”.). 
Ismail Biswas v. emperor. 124 I.C. 829= 

A.I.R. 1930 Cal. 289. 

., In a suit relating to right of easement claim¬ 
ed by a party in respect of overflow of water from 
one estate to another, it is absurd to expect proof of 
exact measurements of diminution at any parti¬ 
cular moment of time. 73 P.B. 1905, Dist. {John¬ 
stone, J.). DHARAM das V. A.V. VOLKERS. 

' A I R. 1930 Lah. 177. 

•- Zamindar's tank — Inamdar's user of. 

In a suit by a zamindar against several inam- 
dars to recover compensation for the unauthorised 
use by the defendant of the water of the plaintiff’s 
tank for the second crop on the defendant’s inams 
the plaintiff admitted the defendant’s right to use 
the water of the tank, for the 1st crop but denied 
their right for the second. 

Held, that the right admitted by the plaintiff 
and claimed by the defendant was one of easement 
and that as the evidence established the defen¬ 
dant’s user of the water of the suit tank for raising 
a second crop for twenty years and more the defen¬ 
dants were entitled to an easement by prescriptive 
right. 

Held further, that as the whole decree was 
questioned in the revision petition and the finding 
of fact related to all the defendants the whole 
decree of the Court below against all the defen¬ 
dants, should, under O. 41, B. 4, Civil Procedure 
Code, be set aside though the revision petition 
itself had been preferred by only one of them. 
{Ramesam, J.). PITCHIAH v. ZamindAR OF 
VenKATAGIRI. 89 M.L.J. 111. 


-- Bight to drain water. 

Water from the plaintiff’s land was for nearly 25 
years being discharged on defendant’s land but as 
a Government channel divided the two the water 
was drained by means of a siphon sluice put up 
across the Government channel with the permis- 
«ion of the Government. The defendant obstruct- 


BABEMENT—Right of way. > . 

ed the discharge. In a suit by the plaintiff to esta** 
blish his right to drain off the water the Govern¬ 
ment was not a party but expressed its willingness 
to permit the plaintiff to continue to drain the 
water as before. 

Held, that the plaintiff was not suing 
as agent of the Government but in his own 
right. The person to sue would be the owner of the 
neighbouring servient heritage the Government, as 
that is the dominant heritage to the defendant’s 
land. {Jacks&n, J.). SRINIVASA OHETTIAR v. 
ArAVAMUTHA IYENGAR. 1930 M.W.N. 611. 

- Right to allow water to flow to lower land. 

Natural right to let rain water on to lower adja¬ 
cent land—Bight whether extends to letting it 
through particular openings—Proof of prejudice— 
Onus. 

Before the partition two plots of land belonged 
to a common proprietor ; the land on which the 
plaintiff’s house stood was on a higher level than 
that of the defendant. Subsequent to the partition 
a wall was built between the houses jointly by the 
two owners. In that wall an opening was made at 
the time of the construction. 

Held, that the plaintiff had a natural 
right to allow rain water on his land to 
flow out to the adjacent tenement, and that 
he would allow it to flow through the opening in 
the common wall because the defendant bad not 
shown that such a course involved an additional 
burden. Qibbons v. Lenfestey, 1 B. L. T. 55 (P. 0.), 
applied. {Yenkatasubba Rao and Madhavan Navr, 
J"/.). SiNNANA GOUNDANV. VBERAPPA GOUNDAN. 

1930 M. W. N. 133 = A.I.R. 1930 Mad. 676. 

-^Even quite apart troin the provisions of the 

Easements Act it is safe to hold as a general prin¬ 
ciple of law that no claim can be made either as a 
natural right or as an easement by prescription to 
water which does not flow in a definite course but 
which should be regarded as surface water or sur¬ 
face drainage : 37 Mad. 304; Rawstron v. Taylor, 
(1855) 11 Ex. 369; A. I. R. 1923 Pat. 65, Ref. {Heald 
and Myo Bu, JJ.). MAUNG PWE v. MAUNQ OHAN 
Nyein. 170 I. c. 658=7 Rang. 487 = 

A. I. R. 1929 Rang. 300. 

■Right to use water for certain lands—Water 
used for excess land—Right to water in respect of 
all the lands is not forfeited. {Ctitning and B. B. 
Ohose, JJ.). Bhusan SHAHANA V. Upbndra 
Nath GHOSE. 96 I. C. 665= 

A. I. R. 1926 Cal. 1201. 

— ■ 'Owner of higher land cannot pass to lower 
land flood water accumulating due to his fault— 
Adjoining occupier on lower level can raise high 
bunds to protect his own land. 

The owner of the land on the higher level cannot 
claim an injunction to restrain him from doing so 
on the ground that his right to evacuate his normal 
drainage had been invaded where any such inva¬ 
sion was due to his own fault. 25 M.L.J. 276, 
Poll. {Duckworth, J.). MOKSODALI v. ^lA HIL. 
76 I. C. 729 = 1 Rang. 427 = A,I.R. 1924 Rang. 86. 

—Right of way. 

-In India just as much as in England there 

ate three distinct rights of way. First, there are 
private rights in the strict sense of the term vested 
in particular.individuals or the owners of particular 
tenements and such rights commonly have their 
origin in grant or prescription. Secondly, there 
are rights belonging to certain classes of persons, 
certain portions of the public, such as the freemen 
of the city, tenants of a manner oi the inhabitants 
of a parish village. Buch rights commonly have 
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EASEMENT— Right of way. 

their origin in custom. Thirdly, there are public 
rights in the full sense of the term which exists 
for the benefit of all the King’s subjects and the 
sense of these is ordinarily dedication. 15 Gal. 460 
(F. B.), Foil. {Afukerji, J.). PbAN NATH v. 
Empbbob. 33 G.W.N. 915 = A.I.R. 1930 Gat. 286. 

-A public right of way in the full sense of the 

term and as to all King’s subjects is unconnected 
with dominant tenements. Such right of way may 
be acq^uired by user of or dedication to the public 
in general. In this connection the fact that there 
were no thoroughfares at the termini is not of much 
importance on the point of dedication, but the 
question whether public in general use the way as 
pathway oi only the inhabitants of the village or 
some other village do, are questions of considerable 
materiality. For where the privilege to use a road 
is enjoyed by a particular section of the public 
community or by inhabitants of two or three vil¬ 
lages and not by others the road is not a public 
road. 26 W. R. 283 and 9 All. 434, R<if. [Mukerji, 
J.). Pban Nath v. Empebob. 33 G.W.N. 913= 

A.I.R. 1930 Cal. 286. 

■“Ways permitted to be used by a section of 
the public or ways used by all in particular cases 
are private ways which have their origin in custom 
and such customary ways can be converted into an 
ordinary highway after user by the general public 
sufficient to raiso the presumption of dedication, 
but the evidence in support of the public claim 
must bo cogent. Brocklebank v. Thompson, 2 Ch. 
344 ; Fiirquhar Newbury Rural District, 1 Ch. 12 ; 
Bermondsay v. Brown, L.R. 1 Eq. 204, Ref. 
{Mukerji, j.). PRAN Nath v. Empebob. 

33C.W N. 915 = A.I.R. 1930 Gal. 286. 

-Houses on both sides of public road except 

temple built by plaintiff’s ancestor, acquired by 
defendants—Defendants including road in their 
mill compound leaving separate passage for plain¬ 
tiff to reach temple—Plaintiff has no absolute 
right of passage over road. (Snhrawardy and 
Cammiade, JJ.). MUDDEA MILLS CO., LTD. v. 
SIDHESWAR CHATTERJEE. 115 I.C. 815 = 

32 G.W.N. 1053= 56|GaI. 280= A.I.R. 1929 Cal. 33. 

--In order to establish a right of way it must bo 

proved that the claimant has enjoyed it for the 
full period of twenty years and that he has done 
so as of right: but if it should be the case of the 
opposite party that the enjoyment was by violence 
or by stealth or by leave asked from time to time, 
it is for him to allege and establish that case. But 
whore no such case is made by him the Court 
ought not to allow him to argue such a case. 8 
C. W. N. 359, Diss. from. {Das and Adami, JJ.). 

Nazir Hussain v. aulad Haider. 

96 I. C. 1010=1926 P.H C C. 264 = 

A.I.R. 1926 Pat. 460. 

■ The right of the public to the enjoyment 

of land sot apart from time immemorial for use of 
the public way stands upon a higher footing than 
a moro easement over property belonging to 
another, {Spencer, Og. C.J. and Srinivasa 
Aiya/ixgar, J.). Venkatakumar v. Skcy. of State. 

85 I.C. 345 = 1923 M.W.N. 271 = 

A.I.R. 1925 Mad. 413 = 47 M.L.J. 784. 
-Easements of way must not be vague or inde¬ 
finite. that is to say, they must be limited to a 
particular route over the servient tenement. An 
casement of way confers no right to wander at plea- 
.suro over any part of the servient tenement for 
whatever purpose. 

The servient owner has the right to set out the 
line of way to be followed by the dominant owner, 


EASEMENT—Right to bury. 'OiiH — 

and if he fails to set it out, the dominant owner 
must take the nearest way he can. In any case, 
the selection of the road must be such as a person 
of reasonable and ordinary skill and experience 
would make, and if the road has to be made it 
must be made in such a manner as a reasonable 
and prudent person would adopt if he were making 
a road over his own land. {Kinkhede, A. J. C.). 
VASUDEO V. SHANKER. 83 I.C. 84= 

7 N.L.J. 232= A.I.R. 1928 Nag. 168. 

-Pathway not regular and defined—Easement 

can be acquired. Pathway passing over waste land 
does not prevent easement if two termini stated. 
(B. B. Ghosh, J.). HARIDAS GHOSE MRIDHA V. 
Gouri Charan Ghose Mridha. 71 I.C. 309= 

A.I.R. 1924 Cal. 359. 

-Sale-deed describing southern boundary of 

the land conveyed as pathway to be reserved— 
Vendee is entitled to right of way on the land 
forming southern boundary though no pathway 
might actually have been set apart by vendor— 
Deed—Construction—Easements Aot, S. 13. (Fen- 
katasubba Rao, J.). KUPPAKKAL, MATHAN 
GHETTIAr. 82 I.C. 430 = A.I.R. 1924 Mad. 834= 

47 M-L.J. 477. 

■Right of way for scavengers through dwell¬ 
ing house—Long User—fjser as of right and a 
legal origin may be presumed—Easements Aot, 
S. 15—Other modes of acquisition are not exolud- 
ed by section. 

In the case of long enjoyment a legal origin is 
presumed in England until the contrary is shown. 
(1891) App. Cas. 228 ; (1882) 7 App. Oas. 633 ; 

(1904) 2 Ch. 584 ; 3 East 224; 4 L. W. 128, 
referred to. 

In India there are conditions and circumstances 
such as nature and character of the servient land, 
the friendship or relationship of parties to be taken 
note of, before a Court can corns to the conclusion 
that the exercise of a right of way can be held to 
have been as of right. 8 O.W.N. 859; 13 C.L.J. 
316 ■ 29 Ikl.L.J. 685, referred to. {Kumaraswami 

Sastri and Devadoss, JJ.). KUNJAMMAL v. RATH- 
NAM PILLAI. 66 I.C. 11 = 1922 M.W.N. 143= 

15 M.L.W. 266=31 M.L.T. 130= 
45 Mad. 633=A. I. R. 1922 Mad. 5= 

42 M. L. J. 417. 

_A private right of way, not appurtenant to a 

dominant tenement like public rights of way, are 
not easements but rights in gross and can be 
enforced as such. {Newbould and Buckland, JJ.)^ 
BALAi Ohand Pal v. Panchu Gopal Seal. 

59 I.C. 319 (Cal.). 

—Right to bury. 

--^There is no casement known to law by which 

persons can acquire a title by prescription to bury 
their dead: A.I.R. 1924 Lah. 492, Foil. {Dalip 
Singh, J.). NATHU LAL V. NDR MuHAMMAD. 

107 I.C. 769 (Lah.). 

•-Right to bury the dead cannot be acquir¬ 

ed by prescription. A.I.R. 1921 Cal. 669 ; 
A.I.R. 1924 Lah. 492, Foil. {Zafar AH, J.). JlWAN 
Singh v. karam din. 103 I. c. 678= 

A. I. R. 1927 Lah. 664. 

-Exclusive and continuous user by the puhlio 

of a land as a graveyard with the owner’s know¬ 
ledge and acquiescence for the prescriptive period 
will raise a presumption of a dedication to the 
public. By the custom of the country the ground 
in which human remains are interred is regarded 
for ever as saored, and though the ownership of 
the soil may be vested in others, the permission to 
bnry in the land carries with it the right to per* 
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S&SEHBNT—Right to bary. 

iorm all oustomaiy rites. 78 P.Jj.B. 1908; 40 Oal. 
*297 (P.O.) and 26 Bom. 198, Foil. {Campbell, J.). 
RA.M: SlKOH t). Alii BAKH3H. 95 I.G. 43B (Lah ). 

< An easement by which one person gets a 
vight by prescription to bury the dead in land be¬ 
longing to another is unknown to law. {Martineau, 
•J.), MANQAT ram V. SlRAJ-UIi-HASAN. 

78 I.G. 182=6 L.L.J. 130 = A. I. R. 1924 Lah. 492. 

—Riparian Rights. 

- P laintiffs claimed to erect permanent struc¬ 
tures across a stream. It was found on evidence 
•that they had no such right but from time to time 
there was an interruption of the water of the river 
through the erection of temporary struotmes. That 
•right had been exercised for 20 years before the 
beginning of the litigation. 

Seld, that the right was a right to such inter- 
'ference with the water of the stream as has been 
‘effected by the continual use of what are described 
temporary structures and plaintiffs should be 
‘^ven a declaration to that effect. 

Held further : that it is possible that the use of 
these temporary structures has given a larger right ^ 
than the natural right to the plaintiffs. {Lord 
Buckmaster). ViRABHADRAYYA GARU v. MAHA- 
liAKSHMAMMA GARU. 122 I.C. 303 = 

31 M L.W. 326=34 G.W.N. 812=32 Bom. L.R. 492= 

A.I.R. 1930 P.C. 42=88 H.L.J. 285. 

- Obitor —Even the rights of the riparian owners 

may be acquired by easement. {Shadi Lai, C.J. and 
Be Rossignol, J.). BALI RAM v. BELA SINGH. 

83 I.G. 838= A.I.R. 1923 Lah. 894'. 

'—Use of land. 

' -An open space in which the houses of the 
[parties open, it may generally be presumed is 
meant for the use of the owners and occupants of 
-All the houses abutting on it. {Zafar Alt, f.). 
PrabhuMalv. Banwabi LAL. 102 I.G 432= 
9 L.L.J. 198=28 P.L.R. 230 = A.I.R 1927 Lah- 351. 

■ Constructing cattle troughs on another’s laud 

—12 years’ user disentitles the owner to have them 
removed. 16 Bom. 838, Disi. {Kanhaiya Lai, J.). 
Kamlapat dubby V. Ram Raj. 79 I.G. 450= 

4 L.R.A. Giv. 378 = A.I.R. 1924 All. 103. 

—User. 

-No minimum limit of time can be laid down 

which would justify the inference as to immemo- 
trial user; it depends on the evidence and the ciroum- 
Atances of each case. A.I.R. 1921 Bom. 430, Ref. 
{Fazl AH and Chatter fit JJ.). KARTIO MANJHI u. 
BBNAMALI CHATERJI. A.I.R. 1930 Pat. 7. 

■ -The nature and character of the servient land, 
■the friendship or relationship between the servient 
and dominant owners and the circumstances under 
which the user had taken place, may induce the 
Court to hold that the enjoyment was not *as of 
eight’ although there is no direct proof that the 
Anjoyment was had with the permission of the ser¬ 
vient owner. The presumption of right from long 
user is not in India a presumption de fures et de 
Jure. It only starts a party with a presumption in 
his favour which can be rebutted by proof of facts 
which are inconsistent with or which militate 
Against the inference which, in the absence of 
Avidence by the defendant, would entitle plaintiff 
4io a decree. A. I. R. 1926 Mad. 6, Poll. {Wasir 
Hasan, J. C.). MAJID HUSAIN v. HUSAIN PAIYAZ. 

91 I.G 987= A I R. 1926 Oudh 237. 
- —Prescription—Origin of user permissive—-No 
Aasement is created. {Banerfi and QokiU Prasad, 
PANNA LAL V. BOHRA PANNA. 

74 I. G. 481 = 21 A.L.J. 436=4 L.R.A. Giv. 274= 

A.I.R. 1924 AIL 80. 


EASEUENT8 AGT (1882), S. 2—Qnitom. 

■ Immemorial user—Grant may be presumedi 

{Ghose, J.). AMRITNATH BUWAS V. JOOBNDRA 
CHANDRA BHATTAOHARJBE. 69 I.C. 183= 

A.I.R. 1924 Gal. 369. 

I -The incidents of a permanent tenancy in 
India are different from the incidents of a term or 
for years as they obtain in England and there is 
no substantial reason for holding that a tenant 
with permanent right has no rights of easement 
against another tenant enjoying the same rights. 
The user by the plaintiff without interruption 
peacefully, publicly and as of right for a period of 
over 80 years ought to be traced to a lost grant. 
{C.C. Ghosh and B.B. Ghosht JJ.). KALI PadA 
Bose v. Pani Bhusan Roy. 70 I.C. 173= 

A.I.R. 1924 Gal. 363. 

■ .A. mere user which had not ripened by pres¬ 

cription, would not give rise to any right upon which 
an action could be founded unless some kind of 
possessory title existed in the plaintiff’s favour. 
{Spencer and Ramesam, JJ.). SiVANANJIAH v. 
SITHAY GOUNDER. 70 I.C. 367 = 

14 M.L.W. 449 = 1921 M.W.N. 510= 
A I R. 1921 Mad. 627 = 41 M L J. 490. 

—Miaoellaneous. 

--Licensee with interest cannot be evicted un¬ 
less the interest comes to an end. {Cuming and 
Page, JJ.). AswiNi Kumar v. gobindaChandra. 

97 I.G. 395 = A.I.R. 1927 Cal. 16. 
Person not in enjoyment of easement can¬ 
not prevent by force servient owner from dealing 
with his land. {Ashworth, A.J.C.). LiLA v. Em- 
PEROB. 77 I.C. 1002=9 O.L.J. 291 = 

25 Cr. L.J. 538= A I R. 1922 Oudh 228. 

-A mere finding that a parnala is old is no 

finding in law that an easement has been establish¬ 
ed with respect thereto. {Wilberforce, J.). AHMAD 
Bakhsh V. MT. PALI. 66 I.C. 922=3 L.L.J. 58 = 

A.I.R. 1921 Lah. 171. 

EASEMENTS AGT (V of 1882). 

—AppHcahillty. 

-Act does not apply to Punjab—Principles of 

English Law apply as rules of equity and good 
conscience. {Addison, J.). SHIV DAYAL v. RAM 
DAS. 96 I.C. 913=27 P.L.R. 378 = 

A. I. R. 1926 Lah. 473. 

-^Principles underlying the Easements Act 

are applicable to Berar though in Berar that Act is 
not in force. {Kinkhede, Offg. A.J.C.). DAYARAM v. 
DEORAO. 94 I. C. 923=22 N. L. R. 162= 

A. I. R. 1926 Nag. 876. 

—S. 1—Applicability. 

-Act does not apply to Punjab—Principles of 

English Law apply to cases easements. {Zafar 
Ali, J.). KARAM ILAHI v. GHULAM MuSTAPA. 

102 I. G. 447= A. I. R. 1927 Lah. 492. 

—S. 2—Custom. 

--A Court should nob decide that a local cus¬ 
tom exists, unless the Court is satisfied of its 
reasonableness and its certainty as to extent and 
application, and is further satisfied by the evidence 
that the enjoyment of the right was not by leave 
granted or by stealth or by force, and that it has 
been openly enjoyed for such a length of time as 
suggests that originally, by agreement or other¬ 
wise, the usage had become a customary law of the 
place in respect oi the persons and things which it 
concerned. 17 A. 87, Foil. 

Per Kanhaiya Lai, J. —There is no statutory period 
of enjoyment provided, during which, in order to 
establish a local custom, it must be proved that the 
. right, claimed to have been enjoyed by local ous- 
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EASEMENTS ACT (1882), S. 2—Customary right. 

tom, has been so enjoyed. (Lindsay and ■ Kan- 
haiya Lai, JJ.}. Channu Dutta Vyas t>. Swami 
GyANANANDJI. 90 I.C. 976=A.1.R. 1926 All. 130. 


—8, 2—Oastomary right. 

-A customary right is recognized by law and it 

may arise by agreement or prescription and may be 
deduced from long and open user. (Lindsay and 
Kanhaiya Lai, JJ.). CHANNU DUTTA v. SwAMi 
GYANANANDJI. 90 I. C. 976= 

A.I.R. 1926 All. 130. 
■ Those rights which having their origin in 
custom belong to certain classes of persons on 
certain portions of the public such as the inhabi¬ 
tants of a village are customary rights. They are 
not easements in the legal sense of the term. A 
right based on custom is established by proof of 
the custom and it is not necessary that there 
should bo evidence from which a lost grant may 
be presumed. Moreover it is not necessary that 
a custom should be traced back for the whole time 
necessary to make it immemorial, whatever that 
time may be. The evidence must be sufficient to 
show that the right has been openly enjoyed for 
such a length of time as suggests that originally 
by agreement or otherwise the usage had become 
customary law of the locality. The doctrine of 
the lost grant is applicable to private rights claim¬ 
ed by prescription. It is inapplicable to a right 
claimed on the basis of immemorial custom. It is 
inaccurate and slipshod to speak of the local under¬ 
standing or agreement or practice which comes to 
be a local law or custom as a grant. The question 
of legal origin is only of importance where it is 
suggested that the right claimed might have 
originated within the time of memory, whatever 
that time may be. In the case of a custom its 
legality depends on such considerations as its 
reasonableness and its certainty. As to the length 
of user or enjoyment, which must be proved before 
a local custom may justifiably be inferred, per¬ 
haps no definite rule con be laid down. But if the 
existence of the custom depends on oral evidence, 
and the user or onjojment is taken back as far as 
living memory can be expected to go, then in the 
absence of rebutting evidence it is not unreasonable 
to say Proesumiiur retro or to infer immemorial 
enjoyment of the right. 17 All. 87; 20 Mad. 389; 
23 Bom. 666, i?e/. to. (JRicliardson and Suhrawardy, 
JJ.). ADI Mohamed V. Sheikh katu. 

70 I.C. 263 = 36 C-L-J. 280= A.I.R. 1923 Cal. 200. 

—S. 4—Alternative claim. 

-It is not inconsistent for a plaintiff to claim 

certain property as his own and in the alternative 
a right of easement over the same. (Suhrawardy 
and Cuming, BehARI LAL MUKEBJI v. 

ASDTOSH BANEBJEE. 87 I.C. 19 = 41 C.L.J. 379= 

A.I.R. 1925 Cal. 788. 


—S. 4—Co-sharers. 

-Co-sharer—Easement—Two plots held ex¬ 
clusively by two co-sharors severally—Holder of 
one plot cannot claim easement over the other plot 
as such exclusive possession is not ouster of the 
other co-sharer. (JRoss and Kulwant Sdhay, JJ.). 
Kameshvvar Narain Singh v. janardhan Pra¬ 
sad Karain Singh. S'? 736— 

3 Pat. L.R. 81 = A.I.R. 1925 Pat. 492. 


—8. 4—Essentials for existence. 

- KasemcDt tencJBentfi bclocging to 

difierent persons. No different owners, no easement. 
(Barlee, J. C. and Kalumal, A. J. C.). GlBDHARI- 
DA8 RADHAKIBHEN DAS V. TIBATH DAS GOKAD- 
DAS. 120 I.C. 497 = A.I.R. 1930 Sind 34. 


EASEMENTS ACT (1882) ,8. 4—Veil. 

—S. 4—Passage to sweepers. 

-Bight to allow passage to sweepers may nok 

be an easement. (Suhrawardy and Oarlih, JJ.). 
Ramchandba V. Bhoda NATH. 33 G. V.N. 189=^ 

■A.I.R. 1929 Cal. 350. 

—S. 4—Pablio lane. 

-Private persons who merely happen to reside- 

in houses in public lane cannot sue for alleged 
encroachments in that lane, for no right o£ 
easement can be acquired over a public lane. 
A. I. R. 1924 All. 715, List. (Bennet, J.). BAHAI* 
Singh v. Mohammed Yusuf. 118 I.C. 520= 

A.I.R. 1929 All. 604* 

“S. 4—Public road. 

•——Right of passage on public road is not ease* 
ment. (Walsh and Dalai, JJ.). MUNICIPAL Boabd,. 
Benares v. Behabi Lal, 98 I.C. 1030= 

48 All. 660=24 A. L. J. 682= 
A. I. R. 1926 All. 538. 

—S. 4—Question of Fact and Law. 

•-The question whether a party has an in¬ 

defeasible right to do something on the land found 
to belong to another is a mixed question of law 

and fact. The witnesses are to prove facts or acts 

done, and it is for the Court to affirm or negative 
the existence of an alleged right on such facta 
being considered in relation to the rule of law 
applicable to the question. (Niamatullah, J.). 

Mohammad Yusuf v. Suraj Bali Singh. 

123 I. C. 377 = A. I. R. 1930 All. 338. 
—S. 4—Right Of light. 

•■ Suit by occupier of house only, relating to 
right of light is maintainable. (Rupchand and' 
Wild, A. J. Cs.). KHUBCHAND KHUSHALDAS v. 

Bulchand Naraindas. 123 I. C. 230— 

A.I.R. 1930 Sind 152. 

—S. 4—Right to bury. 

' Land for use as a burial ground may be 

acquired through purchase or dedication. But law 
does not recognise that an easement by prescriptioii! 
can be created by the mere fact that dead bodies 
are placed in graves on tbe land of another and 
permitted to remain there for the prescriptive term;, 
The right to bury in a given tract of land cannok 
be deeme d a right imposed for the beneficial enjoy¬ 
ment of land. 

The Court will not create a new species of 
easement specially if tbe easement claimed con¬ 
stitutes a nuisance. (Mookerjee and Panton, JJ .). 
GOPAL Krishna v. Abdul Samad. 

66 I. C. 640=34C. L. J. 319= 
A. I. R. 1921 Cal. 569. 
—S. 4—User and ownership. 

» ' -To create an easement there must be a domi- 

uant aud a servient heritage and the right acquired 
must bo for the beneficial enjoyment of a dominant 
heritage. User under a claim of ownership of a 
tank, in and over which such user is had, and which- 
is negatived, cannot operate to found a right of ease¬ 
ment over the tank. 16 Bom. 592, Ref. (Phillipo 
and Odgers, JJ.). PAEKIR MAHAMUD v. PlCHAp 
Thevan. 92 I. C. 465=A. I. R. 1926 Mad. 629. 

—8. 4—Well, 

•' Suit by N to restrain U from preventing N 
from using well water—Well situated in ground 
belonging neither to M nor to N — N proving right 
of easement to take water from well—Af interfer¬ 
ing with right of N by enclosing well with wallr 
and preventing N from having access to well—^ 
House of N formed dominant tenement and ground 
in which well stood was servient tenement and AT 
held entitled to decree ordering demolition of con¬ 
struction made by Af, 
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UflBHENTS AGT (1882), S. 4—Well. 

Stild further^ that it -was not necessary for N to 
prove that the servient tenement was the tenement 
of ikf who had interfered with his right but it was 
snfdoient for N to show that there was a dominant 
and a servient tenement and that he had the rights 
required by S. 4 in order that a right of easement 
should be established and N was entitled to a 
decree ordering the demolition of the construction 
made by {^eats, C.J. Cknd Bennett J.'). Ham- 
OHANDER V. SHBB AI/I, 118 I.C. 42= 

1929 A.L.J. 1120=A.I.R. 1929 All. 779. 

■ - -A person who builds a well can claim from 
the grantor of the land on which the well is con* 
struoted what is necessary for a beneficial enjoy¬ 
ment of a well, but he cannot claim that he has 
obtained any easement in respect of any particular 
land in the neighbourhood except in so far as it is 
the land of the grantor. Hence where a person 
builds a well on the municipal land for the use of 
the public and the neighbour constructs a wall 
leaving a space of five feet in width surrounding 
the well, and also a passage leading to the public 
road, the latter cannot be asked to demolish the 
wall although it might have prevented the public 
from seeing the well from a distance. {Pullan, J.). 
MUSTAFA KHAN V. DWABKA. 116 I.C. 63 = 

A.I.R. 1929 Oudh 401. 

•^8. 5—Aptlfloial water course. 

- ■ ■Artificial water courses or openings for 

taking water are apparent and continuous. 
S4 Mad. 487; 2 Mad. 46 and A.I.R. 1924 Mad. 108, 
Ref. {Fazl AH and Cliatterji, JJ.). KARTIO 
MANJHI V. BANAMALI MUKEBJI. 

A. I. R. 1930 Pat. 7. 

—8. 5—Drain. 

■Where the drain through which the water 
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flows is a masonry drain it is an apparent easomont 
within the meaning of S. 5 of the Easements 
Act. The drain is continuous easement in so far 
as the flow of rain water is concerned. For the 
flow of rain water no act of man is needed. But 
the flow of water from the latrine requires the act 
of man and to that extent the easement to flow 
such water is not continuous easement. {MuJeerji, 
J.). Mt. Sajid-un-Nissa V. Sated Hidayat. 

80 I. C. 896=22 A. L. J. 425 = 

5 L.R.A. CiY. 291 = A.I.R. 1924 All. 748. 

—8. 5—Fruit tree. 

-Trees—Fruits falling on neighbour’s land— 

Right to go to gather is not an easement. It is a 
creation of an express agreement or contract. (CotUts- 
Trotter and Bamesam, JJ). C. D. SarangaPANI 
Iyengar V. sadagopa Naidu. 68 I. C. 968= 

16 MX.W. 98=1922 M.W.N. 421 = 
31 M.Ii.T. 78 = A.I.R. 1922 Mad. 398= 

43 M. L. J. 152. 

—-8. 5—Staircase. 

' Right to use staircase not being continuous 

does not come within S. 13 (b). 

In order to bring a case within Cl. (6), S, 13, it 
must be established inlet alia that the easement 
claimed is apparent and continuous. A.I.R. 1924 
Lah. 488, Rel. on. (Tek Chand, J.). GhANI MAHO¬ 
MED i>. MT. LaohmI. 117 I.C. 381 = 

A .1. R. 1929 Lah. 848. 

—8. 7—Applicability. 

- Section 7, Illus. (c) applies to cases where 
the land is in natural condition and does not apply 
to land burdened with a building and there is arti- 
floial pressure by the building itself. In such 
oases 8. 7 does not apply and the question of ease- 
xaex^t oan.be decided by applying 8. 15. (Ben-net 


EASEMENTS ACT (1882), B. 7—Contiguous. 

fields. 

and Iqbal Ahmad, JJ.). BHAGWAN DAS «. Bibi 
IQBAL Sultan. 118 I. C. 715=1930 A.L.J. 340=» 

A. I. R. 1929 All. 885. 
—8. 7—Artificial water course. 

' The right to water flowing through artificial 
water courses is a right of easement, and must rest 
on some grant or some arrangement, either proved) 
or presumed from, or with the owners of the land 
from which the water is artificially brought, or on- 
some legal origin. It is quite distinct from the 
natural right, which, is a natural incident to the- 
ownership of land, and entitles prima facie each 
successive riparian proprietor to the unimpeded 
flow of water of a natural channel in its natuml 
course, and to its reasonable enjoyment as it passes 
through his land. In the case of artificial watei> 
course where no easement or customary right 
enjoyed by the plaintiff has been proved, but only 
diminution of supply (and not complete stoppage) 
the plaintiff is not entitled to an injunction res^ 
training the defendants from interfering with his 
enjoyment. {Campbell, J.). BELA SINGH v. BALI 
RAM. 73 I.C. 489 = A.I.R. 1923 Lah. 257... 

—8. 7—Gontiguoas fields. 

——Where two contiguous fields belong to differ¬ 
ent proprietors, one of which stands upon higher 
ground than the other, nature itself may be said 
to constitute a servitude on the inferior tenement, 
by which it is obliged to receive the water that, 
falls from the superior. If the water which would, 
otherwise fall from the higher ground insensibly 
without hurting the inferior tenement, should be 
collected into one body by the owner of the supe¬ 
rior iu the natural use of his property for draining: 
or otherwise improving it, the owner of the inferior- 
is, without the positive constitution of any servi¬ 
tude, bound to receive that body of water on hi& 
property. A. I. R. 1926 Mad. 449 (F. B.), Rcl. on\ 
A. I. R. 1929 Mad. 837 and Gibbons v. LengesUj<, 
h9l6)lI3L. T. 55. Bef. {Venkatasubha Bao and 
Madhavan Nair, JJ.). SiNNANA GOWNDEN v. 
Veerappa Gownden. 1930 M. W. N. 133= 

A I R. 1930 Mad. 676. 

■ Owner of upper lands can discharge surplus 
rain-water as also irrigation-water brought on his 
land for agricultural operations into lower lands 
by opening vents in his bund provided no damage 
is caused. Beard v. Moria Colliery Co., Ltd., 84 
L. J. Ch. 158*; Gibbons v. Lengesty, (1916) 113 L. T,. 
55; A. I. R. 1926 Mad. 449 (F. B.) and A. I. R. 1928- 
Mad. 52. Bef,; (1918) M. W. N. 167 {Sadasiva 
Ayyar, J.), Notappr. {Waller.and Madhavan Nair\ 
JJ.). Kasia PILLAI V. Ganesamuthukumaba- 
SAMIA PilLAI. 118 I.C. 287 = 52 Mad. 426 = 

29 M. L. W. 346 = A. I. R. 1929 Mad. 337 = 

56M.L.J. 311. 

•-Owner of land on lower level cannot prevent 

water flowing over his land in natural course fron^. 
higher level. A.I.R. 1926 Mad. 449 (F. B.), Foil. 
{Zafar AH, J.). PARTAB SiNGH v. SURGAN SiNGH. 

108 I.C. 728=29 P L-R. 440 = 
A.I R. 1928 Lah. 717. 
-Where two contiguous fields belong to differ¬ 
ent proprietors, one of which stands upon higher 
ground than the other, nature itself may be said 
to constitute a servitude on the inferior tenement 
by which it is obliged to receive the water that 
falls from the superior. If the water which would 
otherwise fall from the higher ground insensibly 
without hurting the inferior tenement should bo 
collected into one body by the owner of the supe¬ 
rior in the natural use of his property for draining. 
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BASEMENTS ACT (1882) S. 7 — Gontigaoas 
fields. 

or otkerwise improving it, the owner of the in- 
'lerior is without the positive constitution of any 
servitude, bound to receive that body of water on 
■ his property. The lower heritor cannot object so 
long as the flow whether above or below ground is 
'due to gravitation unless it has been unduly and 
unreasonably increased by operations which are 
In aemulationem vicini. But he is under no legal 
■obligation to receive foreign water brought to the 
surface of his neighbour’s property by artificial 
means; and there is no distinction in principle 
between water raised from a mine below the level 
of the surface of either property and water artifi¬ 
cially conveyed from a distant stream. One land¬ 
owner cannot by altering the condition of his land 
-deprive the owner of the adjoining land of the pri¬ 
vilege of using his own as he might have done 
before. The distinction between rural and urban 
areas drawn in 29 Mad. 639 arises from the acci¬ 
dent that illustration (a) to 8. 7 of the Easements 
Act instances a case of land in an urban area be¬ 
cause it wishes to safeguard the statutory rights of 
urban authorities to restrict unapproved methods 
•of dealing with land and buildings. Really there 
is no such distinction. iCouUs-Trott4r. C. J., 
^rishnan and Beasley, JJ.). Sheik HUSSAIN 

Sahib v. Pachipulusu Subbatya. 

94 I.C. 677 = 49 Mad. 441 = 1926 M.W.N. 370= 
24 M.L.W. 641 = A.I.R. 1926 Mad. 449= 

50 M.L.J. 377 (P.B.). 

-Owner of higher land is entitled to let rain 

water naturally flow into lower land—But the 
•owner of upper land cannot do anything that will 
' thro w on lower land any water that would not have 
naturally gone there—If he does so, the owner of 
lihe lower land can protect himself and will not be 
liable if in so doing he keeps off also water natu¬ 
rally flowing. But where originally the owner of 
higher land used to maintain a bund to prevent 
water flowing into his land through a creek in the 
bund of neighbouring river but by his neglecting 
■to do so the water flowing through that creek, 
ilows down into the lower land from the upper 
land, and the owner of the former erects a bund to 
prevent this water, this flow is a natural flow and 
the lower owner can bo prevented by injunction 
from resisting it unless he has acquired a proscrip¬ 
tive right that the upper owner should maintain 
his own bund against the creek in proper repair; 
but it is equitable that the upper owner should be 
Tequired to give underbaking to keep in proper 
repair his own bund. 


Per Lentaigne, J .—^The fact that two adjoining 
owners are found to have a continuous bund erected 
in such a manner that the bund of each owner is 
necessary for tbo protection of the land of the 
other as well as of his own land raises a strong 
presumption of a mutual understanding that each 
owner will repair his portion of the continuous 
bund necessary for both their lands. (Bentaigne 
and Carr, JJ.). Ma HUI u. MOKSODAIil. 

84 I.C. 924=3 Bur. L.J. 217 = 2 Rang. 430 = 

A.I.R. 1923 Rang. 58. 


•--Easement—Owner of higher land cannot pass 

to lower land flood water aocumulftting due to his 
fault—Adjoining occupier on lower level can raise 
high bunds to protect his own land. 

The owner of the land on the higher level cannot 
•olaim an injunction to restrain him from^ doing so 
•on tbo ground that his right to evacuate his normal 
■drainage had been invaded where any snob -invar 


EASEMENTSa^ ACT ((i882).::>A.8x'T:^^^M^ 
water. 

sion was due to his own fault. 25 
{Duckworth, J.). MOKSODALT v. MA Hcii. d" 1-1 : j 
76 I.C. 729 = 1 Rang. 427=A.I.R. 1924 Raiig. 88. 
- -Every land-owner has a naturaV 'right to 
collect and retain upon his own land the-aurfaee 
water not flowing in a defined channel and' put-it 
to such use as he may desire. He may also ‘allow 
it to flow away in the usual course of nature upon 
the lower lands of his neighbour and oanUOtbe 
bound to prevent it from so doing. He cannot do 
this, however, by an artificial discharge upon his 
neighbour’s land unless he has acquired such an 
easement which his neighbour is bound to submit 
to. If he should acquire such an easement, the 
owner of the servient tenement acquires no reci¬ 
procal rights as against the owner of the dominant 
tenement with regard to the flow of surface water, 
that is. water not passing through a defined 
channel. {Dawson Miller, C. J. and Mullick, J .). 
MT. SARBAN V. Phudo SAHU. 69 I.C. 947 = 

4 P.L T 81 = 1922 P.H.C.C. 303= 
2 Pat. 110= A. I. R. 1923 Pat. 63. 
—S. 7—Drainage. 

-The natural right of drainage covers only the 

right to allow rain-water falling on land of a 
naturally higher level to drain off by surface flow 
along whatever lines the water may find its way to 
the neighbouring land; but it does not include a 
right to pass the water which has come artificially 
thereon. Arkwright v. Gell, (1839) 5 M. & W. 
and Young v. Bankicr Distillery Co., (1893) A.O. 691, 
Foil. {Kinkhede, A. J. C.). RAMOHANDRA NAQOBA 

V. RetirAM. 107 I. C. 203=24 N. ^ 

A.I.R. 1928 Nag. 184. 


S. 7—Mode of enjoyment. 

‘Where defendant opened new windows inter- 


fering with plaintiff’s right to privacy and the 
plaintiff’s right to obstruct the windows by a struc¬ 
ture erected on his own ground was declared, but 
he was directed by the Court to erect a wooden 

structure, , , . . . a . 

Held, that the plaintiff cannot bo restricted m 

his choice of the method he might adopt for the 

obstruction of the windows. {Mookerjee and 

Chotzner. JJ.). SABOJIIJI DEVI v KriatA DAL 

HAI/DAB. 72 I. C. 576 —36 C. Ii. J. 406—. 


.inno n-i ORA 


—s. 7—Right to benefit. a • a. 

_^Easement—Benefit of, only for dominant 

tenement—No right of servient owner to insist on 
continuance by dominant owner. 

If however water running through an artificial 
channel on a neighbour’s land has all along been 
flowing to the plaintiff’s land it is open to the 
plaintiff to insist on its contlnuan'ie on the footing 
of a lost grant or old arrangement. {Bxtcknill, J".). 
PUDU SAHU V. SARBAN. 65 I.C. 84 (Pat.). 

—S. 7—Right to drain water. 

-The right which an upper owner has to allow 

rain water on his land to flow Out to the adjacent 
tenement is a natural right under the Easements 
kot. {Venkatasubha Rao and Madhavan Hair, JJ.)- 
SINNANA GOUNDAN V. VBBRAPPA GOUNDAN. 

1930 M.W.N. 133 = A.I.R. 1930 Mad. 676. 


—S. 7—Spring water. 

— Where the obstruction by defendant of water 
began only fourteen feet from the sources of the 
springs, 

Held, there is clear justification for presuming 
nuder 8. 114 of the Indian Evidence Act that there 
is a direct and defined channel known to defend¬ 
ant by which the water sought to be tapped flnda 
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EASBUENTB act <1882), S. 8 —Permanent 
, tenure. 

its \Tay to the adjacent springs, and to such cases. 

S. 7 does not apply. {Pratt and Fawcett^ JJ.). 
BABAJI EAMAIilNQ t>. APPA VlTHAVJA. 

77 I.C. 131= 25 Bom. L.R. 789 = 

A.I.R. 1924 Bom. 154. 

—S. 8—Permanent tenure. 

- -Holder of permanent tenure can create ease¬ 
ments. {Obiter,) {Coti,rtney Terrell, C. J. and Jwala 
Prasad, J,). NASIRUDDIN V. DEOKALI. 

113 I.C. 884=A.I.R. 1929 Pat. 124. 

—S. 8—Tenants. . 

_A. tenant can acquire an easement against 

'property held by another tenant. {HuJcerji, J,), 
OHOTEY v. DAli CHAND. 118 I.C. 225= 

A.I.R. 1929 All. 862. 

—S. 12—Lambardar. 

__ Lambardar cannot acquire adverse possession 

nor easement over manure collected by the non- 
agriculturists—.Adverse possession. {Wazir Hasan 
a^pullan, JJ.). Gaya Prasad v. Sahdeo Singh. 

112 I.C. 123=5 O W N. 296= 
A.I.R. 1928 Oudh 257. 

—S. 12—Tenant. 

__Tenant can claim right of easement based on 

immemorial user but not on prescription. 6 Cal. 
394 (P.C.); 4 Cal. 633 (P.C.) and 30 Cal. 281. Ref. ; 
29 Cal. 363, IHst. {Fazl AH and Chatterji, JJ.). 
KAETIO MANJHI v. BANAMALI MUKERJI. 

A.I.R. 1930 Pat. 7. 

—S. 13—Condition. 

_For claiming easement of necessity it must 

be shovm that the land conveyed is surrounded on 
all sides by lands belonging to third persons and 
the only way of access is over the contiguous land 
of the grantor. [B. B. Ghose and Panton, JJ.). 
Hindusthan Co-operative Insurance Society 
SECRETARY OF ST .ATE. 121 IC. 73 7 = 

56 Cal. 989 = A.I.R. 1930 Cal. 230. 

—S. 13—Easement of necessity. 

_Where a purchaser could make a passage for 

himself by piercing a door, it could not be said 
that be bad an easement of necessity of passing 
over his transferor’s property. 33 All. 467, Foil. 
{tJuherii and Bennet, JJ-). Ata Husain v. Qadir 
BAKSH. 123 I.C. 762= A. I.R. 1930 All. 560. 

-~—^~Right of way—Dominant owner purchasing 
property through which M can reach dominant 
tenement — Effect . 

In considering questions of easement of neces¬ 
sity, convenience is not the best but absolute 
necessity, and in tbis matter S. 13 (c) is the same 
as the law in England. A right of way of necessity 
only arises when there is no other possible legal 
mode of getting at the land and an easement of 
necessity which arises by implication ©f law is a 
grant of a right of way until such time as the 
grantee may acquire the power from some other 
source of reaching the ^twzsi-dominant tenement. 
Where he acquires by purchase the property 
through which he can reach the several portions of 
the dominant tenement the old easement ceases to 
exist. (English, Indian and American law review¬ 
ed.) {Ananthahrishna Aiyar, J.). Vf.NKATAPATHI- 
RAJU V. SUBBARAJU. 1930 M.W.N. 120. 

__easement of necessity means an easement 

without which the property retained cannot be 
used at all and not one merely necessary to the 
reasonable enjoyment of that property : Union 
Lighterage Co. v. London Graving Dock Co., 2 Ch. 
567 and A.I.R. 1924 Mad. 108, Ref. {Fazl AU and 
Chatterji, JJ.). KARTIO MANJHI v. BANAMALI 
Mukebji. A.I.R. 1930 Pat. 7. 


EASEMENTS ACT (1882), S. 13—Easement or 

Necessity. 

--There cannot be an easement of necessity for 

enabling the dominant owner to enjoy another/ 
easement. An easement of necessity is not created 
merely when the easement is necessary, but when 
it is absolutely necessary for the beneficial enjoy¬ 
ment of the dominant property and the mere fact, 
of the properties having come under a common 
owner for a period of a year or so does not convert 
a right, which otherwise could not have been con-^ 
sidered absolutely necessary for the enjoyment 
of the property an easement of necessity. 

The right of a person to go upon the land of his 
neighbour and erect a scaffolding thereon, for the 
purpose of plastering and white-washing his own- 
wall, is in the nature of an easement, though it is 
not an easement of necessity. {Taraporewala, J.). 
Official trustee v. Salebhai. 94 I. C. 673= 
28 Bom. L.R. 403= A.I.R. 1926 Bom. 328. 


•-An easement of necessity, means an easement. 

without which the property retained cannot be 
used at all, and not one merely necessary to the 
reasonable enjoyment of that property, but an 
easement apparent and continuous and necessary 
for enjoying the portions severed from the unity of 
ownership will pass to the transferee unless a con¬ 
trary intention is expressed or implied in the 
instruments of transfer. (1902) 2 Ch. 567 at 572 and' 

3 Bom. L.R. 601, Foil. 

Where the plaintiffs* plots were all along water¬ 
ed through the openings or vents. 

Held, the existence of these vents is sufficient- 
evidence of an apparent, continuous and necessary 
easement. The vents might be closed for the sake 
of convenience after irrigating the plaintiffs’ fields, 
as a temporary measure, just as a drain may be 
closed for clearing silt or for repairs, but this act 
being done for the proper enjoyment of the ease¬ 
ment or in the course of enjoyment of an easement 
which is continuous would not make the easement 
a non-continuous one. (Devadoss and Coleridge^ 
JJ.). M. GANGULU V. T. Jagannatham. 

76 I. C. 331 = A.I.R. 1924 Mad. 108= 

45 M.L.J. 724. 

■ . - Easement of necessity contemplates abso¬ 
lute necessity and it will not be granted merely for 
ooQvenicnoe. {Kanhaiya Lai, J.C.). Kunj Brhari 
V. BHULA. 72 I.C. 199=11 O.L.J. fi = 

A.I.R. 1923 Oudh 250. 

-Under 01. (e) plaintiff has to prove that the- 

easement claimed was necessary for the enjoyment 
of the property allotted to him by partition. Under 
Cl. if) ho has to prove that the easement was appa¬ 
rent, continuous and necessary for enjoying his 
share as it was enjoyed when the partition took 
effect and that no different intention was expressed 
or necessarily implied jiu the partition. There is 
no right of casement after partition on the mote 
ground that the easement is necessary for enjoying 
the share as it was enjoyed. {Ashworth, A.J.C.). 
Bbij Mohan Lal v. Chandrika Sing. 

70 I.C. 930=25 O. C. 251= A.I.R. 1923 Oudh 57. 

. --An easement of necessity is one which the 

law creates according to the doctrine of implied 
giant in a particular case. It is one without which 
the dominant tenement cannot bo used at all. A 
right of way of necessity ceases if the dominant 
owner can approach the place through his own 
land. {Mukerji, A.G.J. and Fletcher, J.). ABHOYA 
Chandra Ghobh v. Raj Kuuar Ghosh. 

60 I.O. 504 (Cal ). 

-As a right of easement of necessity arising 

out of a severanoe by partition arises from a 
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EASEMENTS ACT (1882), S 13—Flow of water. 


presumed grant, no grant can be presumed where 
l/he rights of parties have been definitely settled in 
-o partition suit. {^Newbould, J.). SiBNATH Saha v. 
Mohesr Chandra Saha. 59 I.G. 89 (Gal.). 

—S. 13—Flow of water. 

--Two adjacent plots one on higher level — 

■Subsequent to partition joint wall with aperture 
built—Water from well existing before partition 
and used for washing can be allowed to flow from 
higher plot to lower through aperture as easement 
under S. 13 in addition to the natural right to 
■drain ofi rain water through the said aperture. 
{Venkatasubba Rao and MadlMvan Nair, JJ.). SlN- 
^ana Gowndan «. Veebappa Gowndan. 

1930 M.W.N. 133=&.I.R. 1930 Mad- 676. 

-- Quasi easement—Property on slope—Parbi- 

"tion—Person holding position 

possesses easement to drain water through the 
lower portion as an apparent and continuous ease* 
ment. (Sitadi Lai, C.J. and Broadway. J.). ChAN- 
DAR V. BADA PBRSHAD. 115 I.G. 753 = 

A.I.R. 1928 Lah. 497. 
-“Partition—No drain existiog on either tene¬ 
ment—Level of dominant higher than that of 
-eervient—Bight to easement arises as regards rain 
water but not as regards water for daily use as the 
former is in the nature of an apparent and oontinu- 
•ous easement. {Dalip Singh, J.). BAliA Parshad 
•v, CHANDAR. 100 I.G. 939 = 9 L.L.J. 169=' 

28 P.L.R. 334=A.I.R. 1927 Lah. 383. 

S- 13—Implied grant. 

-The doctrine of implied grant does not 

-confer any title to easement which are not non- 
apparent and noa-continuous. {Fazl AH and 
OhatUrji, JJ.). KARTIC MANJHI v. BANAMALI 
MuKERJi. A.I.R. 1930 Pat. 7. 

~S. 13—Nature of easement. 


•-Question whether an easement is one of 

aiecessity is one of fact—C. P. Code, S. 100. 
iOdgera, J.). GOVINDA BHATTA v. M. RAMA 
Bhatta. 103 I C. 862=A.I.R. 1927 Mad. 963. 
—S. 13—Quasi-easement. 

-The term ‘ ^uasi-easemonts’ has been applied 

'to those easements, which, not being easements of 
absolute necessity, come into existence for the first 
time by presumed grant or operation of law on a 
severance of two or more tenements formerly united 
in the sole or joint possession, or ownership, of one 
or more persons. The law relating to gwosi-ease- 
ments, arising on a division of joint property, is 
based upon the same principle which governs the 
conveyance of a part of the tenement held by a 
single owner or possessor. The principle is that 
on the grant by the owner of an entire property 
part of that property as it is then used and enjoyed 
•there will pass to the grantee all those^ continuous 
and apparent easements, termed ^wosi-ea^ments, 
which have been .and are at the time of the 
in use for the benefit of the part granted. Such 
easements arise in favour of the grantee on several 
principles. As between co-parceners, 
voy^nceeof the shares allotted to them respectively 
aipon a partition of joint property, whether under 
the direa^tion of Court of law or otherwise will 
carry with them by presumption of law the right 
to such continuous easements as are 
the reasonable use and enjoyment of the premises 
rospoctively allotted. One of such casements is 

the right of support (including lateral support) 
which passes by implication of a law to a grantee, 

it is .applicable to the case of a party wall which 
belongs entirely to one of the adjoining owners 
'but is subject to an easement or right in the other 


EASEMENTS AGT (1882), S. 13 —ot vfty;-' 

to have it maintained as a dividing wall beWeen 
the two tenements. The mere fact that the price 
of the wall was taken into account in adjusting 
the value of the allotments does not in any way 
affect the applicability of the law. {Suhrawardij 
and Chotzner, JJ.). BHOLA NATH DUTTA v. 
Badhanath Biswas, 78 I.C. 908= 

51 Cal. 789 = A.I.R. 1924 Cal. 844. 
—S. 13—Right of pasture. 

-A customary right of pasture on Iandlord*8 

land can be established by proper evidence if it is 
made out that from time immemorial the tenants 
have enjoyed it as of right, and if from the oiroum- . 
stances it could be gathered that the right was 
enjoyed by them customarily or might be due to a 
lost grant. 

Where the rent was increased within living 
memory, within a few years and on every occasion 
on which the landlord granted permission to the 
tenants to graze the cattle the tenants had to apply 
for it and obtain such permission. 

Held, that customary right cauuot be held to 
exist, {Coutta-Trotter, C.J. and Srinivasa Aytjan- 
gar, J.). LAKSHMI KUMARA V. CHINNA NABA- 
YANAPPA. 106 I. C. 195= 

A I. R. 1928 Mad. 799. 

—S. 13-—Right of way. 

--Easement of necessity—Right of way over 

another property cannot be claimed where other 
mode of access exists. 28 Mad. 495 and S3 All. 
467, Foll.\ 18 Bom. 616 and 481. C. 670, Be/. 
{Kumaraswami Sastri and Walsh, JJ.). Narayana 
GAJAPATHIBAJU V. janaki Rathayya Mubaji. 
124 I.C. 593=1930 M.W.N. 225=31 M L.W. 455= 

A.I.R. 1930 Mad. 609. 

--Continuous and apparent easement—Right 

of way is apparent but discontinuous easement even 
where road is formed and metalled—English oases 
are not applicable in face of the Act. 28 Mad. 495j 
33 Mad. 327 and 15 All. 270, Foil. {Case-law dis¬ 
cussed.) {Kumaraswami Sastri and Walsh, JJ.), 
Narayana gajapathirajuv. Janaki Rathayya 
jlUBAJI. 124 I.C. 593=1930 M.W.N. 225= 

31 M.L.W. 455=A.I.R. 1930 Mad. 609. 

_^There cannot be an easement of necessity if 

there is an alternative route or way. But where 
the alternative route is extremely impassable, it 
means that the way which is claimed by the plain¬ 
tiffs and which is claimed by them as a way of 
necessity is the only way available to them. {C. C. 
Qhose and B. B. Chose, JJ.). EALI PADA BOSE 
V. FANI BHUSAN ROY. 70 I.C. 173= 

A.I.R. 1924 Gal. 363. 

-Right of way is not continuous easement. 

{JKartineau, J.). GANQA RAM v. SiTA RAM. 

6 L.L.J. 176=A.I.R. 1924 Lah. 488. 

-—Basement—Right of way—Sale-deed desoiib- 

ing southern boundary of the land conveyed as 
pathway to be reserved—Vendee is entitled to 
right of way on the land forming southern boun¬ 
dary though no pathway might actually have been 
set apart by vendor-—Deed—Construction. {Ven- 
katasubba Rao, J.). KUPPAKKAL V. MATHAN 
Chettiar. 82 I.C. 430=A.I.R. 1924 Mad. 834= 

47 M.L.J. 477fc 

■ "Where the owner of two tenements or of one 
tenement divided into two parts transfers one 
part, he puts an end by contract to the relation 
which he had himself created between the land 
sold and the land retained. He discharges the 
land so sold from any burden imposed upon it 
during his joint occupation; the oondition of such 
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age. 


EASEMENTS ACT (1882), 8. 15—AoqaUitioa hy 
prescription. 


land is thenceforth deteimined by the contract of 
alienation and not by the previons user of the 
former common owner during his common owner¬ 
ship. But where a man disposes of part of his 
■land and that part affords an accommodation to the 
part retained, that accommodation will upon seve¬ 
rance ripen into an easement, if it be such as to be 
absolutely necessary for the enjoyment of the part 
retained and the accommodation be such that it is 
capable of constituting the subject-matter of an 
easement. {English case-law discussed.) {Mookerjee 
and Panton, JJ»). TRUSTEE MONDUD v. KENU- 
BA&C KONOAtj. 65 I.C. 22=31i G.L.J. 518= 

A.I.R. 1921 Gal. 231. 

* 

—S. 13—Right to drainage. 

——Partition—Water from plaintiff’s site drain¬ 
ing off across defendant’s land before partition— 
Plaintiff was held not entitled after partition to 
drain off his water in a narrow channel across the 
defendant’s land causing greater burden on de¬ 
fendant’s land. 

Before the partition it was unlikely that water 
flowed in any channel across the defendant’s land 
and it would be likely to be absorbed as it would 
be spread over the whole area. Now that the 
whole amount of the water was concentrated into a 
narrow channel it imposed a burden upon the de¬ 
fendants of a very different nature to that which 
was in existence before the partition. It could not 
therefore be said that it was necessary for enjoying 
the plaintiff’s share as it was enjoyed when the 
partition took effect. The burden cast upon the 
defendants was a more onerous burden than it 
was before, and the plaintiff was not entitled to 
the easement. {Phillips, J.). SiNNAN GOUNDAK 
■C. VEBEAPPA GOUNDAN. 90 I. C. 900= 

1925 M.W.N. 282=A.I.R. 1923 Had. 681. 


—8. 13—Right to water. 

Suit for injunction restraining owner of 
intervening fields from interfering with flow of 
water from well further away—Question having 
arisen as result of partition of field and well—If 
flow across intervening field necessary for field in 
question, and was irrigating it before partition, 
party has right of easement and could rightly 
claim injunction. {Mukerji and Bennet, JJ.). 
OHHATABUAIi V. JUQUIi KISHOEB. 

A.I.R. 1930 All. 313. 
- —Easement to take water for watering a field 
-can be an easement of necessity. {Odgers, J".). 

•Govinda bhatta V. M. Rama Bhatta. 

103 I.C. 862=A.I.R. 1927 Mad. 963. 


—8.13—Sale. 

-Easements and gwasi-easements pass with 

sale. 60 P.R. 1888 , Foil. {Moii Sagar, J.). 
PAIZ MAHOMMAD V. LATIP. 78 I.G. 561 = 

A.I.R. 1924 Lah. 724. 


—8.13—Scope. 

-^The wide language used in the illustration 

.varies the rule of law enacted in the main section 
itself. But only such easements are allowed under 
.01. (/) as are continuous. If the easements be 
not continuous within the meaning of Cl. (/), it 
is difficult to see how the benefit of all the gutters 
and drains mentioned in Cl. (h) of the illustra¬ 
tion can be enjoyed iu respect of matters which 
.(require an act of man for enjoyment. Therefore 
illustration {h) oannot be accepted to modify the 
•law itself, {Mukerji, J.). MT. SAJID-UN-NISSA 
.<t». SAYBD HidaYAT. 80 I.C. 896 = 22 A.L.J. 429= 
( S Xi.R.A. Civ. 291=sA.I.R. 1924 AU. 748. 


—S. 13—Tpansfer of easement. 

-When a g^^i'^ervient tenement is convey¬ 
ed to the grantee, and the ^uasi-domiuant tene¬ 
ment is retained by the grantor, ^uasi-easement 
oannot arise in favour of the grantor unless ex¬ 
pressly reserved in his grant, inasmuch as the 
grantor by a grant for valuable consideration is, 
in the absence of such express reservatioa, taken 
to have relinquished all rights over the tenement 
granted, and to be thereby afterwards precluded 
from doing anything whioh derogates from his 
grant. Wheeldon v. Burrows, (1879) 12 Oh. D. SI, 
Foil.; Pyer v. Carter, (1857) 1 H. and N. 916, Not 
foil. {Addison, J.). SHIV DAYAU v. RAM DA8. 

97 I. C. 913=27 P. L. R. 375= 
A. I. R. 1926 Lah. 473. 
—An apparent, continuous and necessary ease¬ 
ment will pass to transferee unless contrary inten¬ 
tion is expressed. {Spencer, Offg. C. J.). SOURI- 
BAJA NAIDU V. RAJAGOPALAK. 81 I G. 833= 

20 M.L.W. 243=1924 H.W N. 678 = 
A.I.R. 1924 Mad. 812=47 H. L. J. 302. 

-—The provisions of S. 13 and illustrations may 

be regarded as enunciating the principles of jus¬ 
tice, equity and good oonsoience Where the owner 
of au entire tract of land, or of two or more adjoin¬ 
ing parcels employs a part thereof, so that one 
derives from the other a benefit or an advantage of 
a continuous and apparent nature, and sells the 
one in favour of which such continuous and appa¬ 
rent ^^‘^^^‘^^semeut exists, the easement, being 
necessary to the reasonable enjoyment of the pro¬ 
perty granted, will pass to the grantee by impli¬ 
cation. The principle has been applied to oases 
of transfer of Wo tenements, and it has been ruled 
that if the owner of an estate, part of whioh is 
^uasi'dominant and part ^uasi-servient transfers 
the two portions to two different persons, the res¬ 
pective transferees will take the portions granted 
to them, burdened or benefitted, as the ease may be, 
by those rights in the nature of apparent and con¬ 
tinuous easements which the previous owner had 
the right to attach to them. This rule is held ap¬ 
plicable where there are several grants not abso¬ 
lutely at the same moment, but so far at the same 
time that they are considered as one transaction. 
{Mookerjee and Chotzner, JJ.). SABOJINI DEVI v. 
KRISTA LAIj HAIiDAR. 72 I.C. 576= 

36 G.L.J. 406=A.I.R. 1923 Cal. 256. 

—S. 15. 

Acqnlsltion by prescription. 

Customary right. 

Interruption. 

Light and air. 

Right against Government. 

Right of Fishery. 

Right of way. 

Right to support. 

Right to water. 

User. 

Miscellaneous. 

—S. 15—Acquisition by prescription. 

’ - S ection 15 is of wider application and is not 
confined to rights of way or of support specially 
mentioned therein. The expression ’any other 
easement’ includes a variety of rights similar to 
those illustrated iu the section. Pasturage, fishery, 
ferry and similar rights of easements have been 
frequently upheld as those acquired by prescription 
and it is possible to acquire a right of prescriptive 
easement for storing, for threshing floor and for 



223 


DEOBNNIAIj digest, 1921—1930. 



EASEMENTS ACT (1882), S. 15—Acqaisitlon by 
prescription. 


using particular land as courtyard. 14 Bom. 213; 
6 Cal. 945, Bef. (Niamatullah, J.). BAM Phal 
Singh v. Bachchu Ram, 123 l.c. 787= 

A. I. B. 1930 All. 410. 
-Assertion of right of ownership does not pre¬ 
clude person from claiming tight of easement. 16 
Bom. 592, Biss, from ; 62 I. C. 633 and 38 Mad. 1, 
Bef. {Fazl Ali and Chatterji, JJ.). Kartic 
MANJHI V. Banamali Mukerji. 

A. I. R. 1930 Pat. 7. 


- Interruption in enjoyment. 

Where the owner of a mahua tree complained 
of the construction of a wall by the defendant 
which prevented him from collecting the fruit of 
the tree, the branches of which overhang the wall 
but it was found on the evidt-mce that the w'all was 
constructed three years before the suit- was 
brought, 

Held, that assuming that the plaintiff had a 
right of easement he could not enforce it because 
of S. 15 of the Easements Act. {Pullan, J.). Abdul 
HAQ V. SHAHAMAT ali. 114 I. C. 512. 

-A title to easement is not complete merely 

upon the effluxion of the period mentioned in the 
statute, viz., 20 years and however long the period 
of actual enjoyment may be. no absolute or inde¬ 
feasible right can be acquired until it is so brought 
in question in some suit, and until it is so brought 
in question, the right is inchoate only and in order 
to establish it when brought in question, the 
enjoyment relif-d on must bo an enjoyment for 20 
years ui> to within two years of tho institution of 
the suit. (Cuminq and Mallik, JJ.). SitI KANTA 
PAL V. RADHA GOBINDA SEN. 119 I. C, 293= 

33 C.W.N. 517 = 56 Cal. 927 = A.I.R. 1929 Cal. 542. 

•-Right to stock manure can bo acquired by 

prescription. (Daniels, J.). DHANESHWAR TEWABI 
V. ANTU TEWARI. 98 I.C. 460 = 

A.I.R. 1927 All. 115. 


-A riparian right is a natural right and is not 

acquired by immemorial user. It exists by law ; 
it may be lost by the adverse enjoyment of an¬ 
other ; but it has not got to bo enjoyed to be kept 
up. Whatever the enjoyment at the date of the 
grant may be, the measure of the right that passes 
is determined only by configuration and the width 
of the river or stream. (Kumaraswami Sastri and 
Bamesam, JJ.). S. SVBBABA'SUDU v. Secretary 
OF State. 105 I.C. 864=50 Mad. 961 — 

26 M.L.W. 513 = 1927 M-W.N. 854 = 
A.I.R. 1927 Mad. 988 = 53 M.L.J. 868. 

--A proscriptive right to throw back water and 

keep it standing on the land of another exists only 
in tho case of water flowing in a definite stream 
and cannot apply to surface-water not flowing lu 
such a stream though it might ultimately, 
arrested, flow in a tank. 7 ^I.H.C. 37 and 11 • 

\(j,Bel. 071. (Odgers.J.). RagHAVALU NAYUDU t>. 
SECItF.TARY OF STATE. oco- 

97 I.C. 832=1926 M.W.N. 652 = 25 M-L-W. 35®“ 

A.l.R. 1927 Mad. 144. 

-Right in respect of the usufructuary mort¬ 
gage property can be binding on mortgagee as 
as mortgagor, but tho act done must no ® j 
mortgagee’s express or implied consent. (Z)evadoss, 
J’.). MANNATTIL KRISIINAN NAIR V. Sl^BAMA 
KRISHNA PATTAB. 98 I.C. 619 — 24 M-L.W- 691 

A.I.R. 1927 Mad. 73. 

-Acts referable to ownership cannot be basis 


for claim to casement. . * 

An easement is a restriction in favour of o 
owner or occupier of immovable property of tno 


BASEMENTS ACT (1882), S. IB—Acquisition W 
prescription. ^ 

rights of ownership of the immovable property 
of another owner. The restriction cannot be bnilU 
up or asserted without consciousness of the rights- 
which are restricted. If the right that a person is- 
exercising is not with the consciousness that he 
is restricting another person’s rights of ownership, 
he cannot be enjoying a right of easement. Lyell v. 
Hothfield, (1914) 3 K.B. 911, Foil. {Kotwal, A.J.C .)4 

Abdul Katam V. Mojiram. 10410.431 = 

23 N.L.R. 117 = A.I.R. 1927 Nag. 334. 

■ Easements by prescription are acquired only 
by sufferance of the dominant owner. (Oreaves anS 
B.B. Ghose,JJ.). Mamin Khan v. Moizuddiit 
Khan. 91 I.'C. 348 = A.I.R. 1926 Cal. 647. 

• -Mere assertion of ownership in litigation is 

not bar to acquiring easement; exercising acts of 
ownership is fatal to claim for easement. 38 Mad. 
1, Overruled] Lyell v. Hothfield, (1914) 3 K. B. 911, 
Foil. (Coutts-Trotter, C. J., Krishnan and Beas- 
ley,JJ.). SUBBA RAO V. lakshmana Bag. 

96 I.C. 968=49 Mad. 820 = 23 M.L.W. 609= 
1926 M.W.N. 1923=A.I.R. 1926 Mad. 728 (F.B.). 

• Easement can be acquired only by a definite 
person or persons natural or juristic—A fluctuating 
and uncertain body of persons cannot acquire one 
LordBivers\. Adams, (1878) 3 Ex. D. 861, Foil, 
14 Bom. 213, Dist. (Phillips and Odgers, JJ.)». 
PAKKIR MAHAMUD V. PlCHAI THEVAN. 

92 I.C. 465 = A.I.R. 1926 Mad. 625. 

- In the absence of a finding that the tank is 
either private property or the property of the 
Government, a right of easement by prescription 
cannot be established. (Phillips and Odgers, JJ.), 
PAKKIR MAHAMUD V. PlCHAI THEV>N. 

92 1. C. 465 = A. 1. R. 1926 Mad. 625. 

-The private nuisance caused by the over* 

hanging boughs belonging to the trees of one 
neighbour to the owner of the land over which the 
boughs were overhanging does not create a “right'*^ 
within the definition of “easement” in the Indiaii; 
Easements Act, nor does the convenience to the 
owner of the tree, always changing in extent and' 
position of space, become at any time so determi¬ 
nate that it could by any length of time bo held to- 
be enjoyed as “of right”. There can be no such; 
ensement as can be acquired by prescription^ 
19 Bom. 420, Foil. (Macleod, C.J. ond Coyajee, cT.jL 
Keshav Krishna v. Shankar Mahadf.o. 

89 I.C. 191 = 27 Bom. L R. 663 = 
A. 1. R. 1925 Bom. 446. 

-Tho enjoyment necessary to qualify for a 

nghtof easement is something very^different from- 
actual user. In order to establish a right to an- 
easement, the enjoyment of it must continue for 
twenty years; but in the case of discontinuous 
easements, this does not mean that the actual 
user is to continue lor thd whole period of twenty 
years. On the contrary, there may be days an4 
weeks and months, during which the right may not- 
be exercised at all, and yet during all those days- 
and weeks and months, the person claiming tho 
right may have been in full enjoyment of it when^ 
necessary. 80 Cal. 1077, Foil. (Kanhaiya Lai, /.). 
Sri Bam v. Mani Ram. 74 I.C. 922= 

21 A. L. J. 569 = 5 L. R. A. Civ. 24= 

A I. R. 1924 All. 97. 
. Where the plaintiffs claimed to have acquir¬ 
ed an easement by prescription the Court shouldi 
not convert the claim into one of customary ease¬ 
ment. What may suffice to establish a customary 
easement may be wholly insufficient to establish 
an easement by prescription and vice versa. Tha 
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two rights are different although the result may 
be the same. (Broadway and Abdul QadiVt JJ.). 
SiTA Ram V. OBANNO. 69 I. G. 528 = 

A. I. R. 1924 Lah. 275. 

-Under S. 15 (5) plaintiff has to show a period 

of 20 years continuing up to some point within 2 
years before the institution of the suit. The 5th 
paragraph of S. 15 of the Easements Act seems to 
render it impossible to acquire statutory pres¬ 
criptive title to an easement, unless and until 
the claim thereto has been contested in a suit, 
10 A.L. J. 227; Calls v. Home, (1904) L.R.A. C. 179; 
Hyman v. Van Don Borgh, (1908) L. R. 1 Ch, 167, 
Foil. (Simpson, A. J. C.). BASDBO SiNG v. BhAG- 
WAT PRASAD. 72 I. G. 909= 

A. I. R. 1923 Oudh 29. 

-A claim of higher right of ownership does 

not prevent another person from acquiring a right 
of easement, if he can show that he converts cer¬ 
tain rights of enjoyment over the land in question 
for the benefit of another land of his own. A right 
once established by immemorial user, is not extin¬ 
guished by non-user or interruption for more than 
two years. (Mookerjee, A.C.J. and Fletcher, J.). 
Sure’ndra Nath v. Girdhari Singh. 

62 l.G. 633. 

—S. IS—Cuatomapy right. 

-Tank water used by villagers for buildings 

without objection—Open and free user proved— 
Legal inference of the right for common benefit 
not dependent on the permission of the Malguzar 
arises from the acquiescence. A.I.R. 1928 Nag. 39 
and A.I.R. 1928 Nag. 87, Bef. (Kinkhede, A. J.C.). 
GOVIND BAPU V. WARLU. 110 I. G. 823= 

A. I. R. 1928 Nag. 329. 

- - jn order to establish a customary right to do 

acts such as appropriating earth on another’s pro¬ 
perty, the enjoyment must have been so acquiesced 
in by the owner as would give rise to the inference 
that originally by agreement or otherwise the usage 
(of which the repeated and open enjoyment is only 
a proof) had become a customary law of the place 
in respect of the persons and things which it con¬ 
cerned. The period of 20 years is sufficiently long 
to enable a Court to draw the legal inference that 
the exercise of the right to appropriate and carry 
away the earth for making pots must have had a 
lawful origin in a grant. A.I.R. 1924 Patna 303 ; 
23 Bom. 666, Foil. (Kinkhede, A. J. C.). RuSHI 
Bhikh V. Rushi Sheobam. 107 I.C. 522= 

23 N.L.R. 192 = A.1.R. 1928 Nag. 87. 

—S. 15—Interruption. 

-Where an easement to carry water in a 

channel across the defendant’s land for purposes 
of irrigation was established, the mere failure to 
exercise the right for a period of two years prior 
to suit does not extinguish the right of easement, 
nor does the mere fact that for one year the plain¬ 
tiffs irrigated one of their fields from another well 
affect their right of easement. 26 C. W. N. 121, 
Bef. (Pullan, J.). Partap Singh v. Hembaj. 

118 I. G. 521 = A. I. R.1929 All. 497. 

— -Mere obstruction is not sufficient but further 

acquiescence for one year must be proved. 
(Ashworth, J.). MUNICIPAL BOARD, PiLIBHIT 
V. KHALIL-UL-RAHMAN. 116 l.G. 806= 

A.I.R. 1929 All. 382. 

— -No easement can be claimed under S. 15, 

where it has been broken for a period of more than 
two years before the suit is brought. (Pullan, J.). 
Abdul Haq v. Shahamat Ali. ii 4 l.G. 512. 
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-Suit by a servient owner before the expiry of 

twenty years requisite for the exercise of a pres¬ 
criptive right by the dominant owner prevents the 
period of 20 years running in favour of the domi¬ 
nant owner. Flight v. Thomas, (1841) 8 Cl. & P. 
231, Dist. (Patkar and Baker, JJ.). LALLUBHAi v 
BHIMBHAI. 113 I.C. 525 = 

30 Bom. L.R. 873= A.I.R. 1928 Bom. 312. 

-Prescriptive right—Non-user for two years 

before suit by owner or dominant heritage amounts 
to cessation within two years within S. 15. 
A. I. R. 1922 Bom. 3; 12 A. L. J. 415; 33 I. 0. 503 
and 29 M. L. J. 685, Foil. (Curgenven, J.) 
RAMAKRISHNAYYA V. Rattaya. 98 I.C. 886= 

A.I.R. 1927 Mad. 238. 

-^—Explanation 2 clearly relates not to the 

period after which the easement has ceased to bo 
enjoyed but to any interval of non-user within the 
20 years of enjoyment. (Curgenven, J.). RAMA¬ 
KRISHNAYYA V. Rattaya. 98 I.C. 886= 

A.I.R. 1927 Mad. 238. 

-^Easement acquired before burning of a house 

—Re-building—Right to the same access of light 
and air is not lost—House burnt during the 
process of acquiring easement—Immediate re¬ 
building—Enjoyment will not be deemed to be 
interrupted—Belay iu re-building may be evidence 
against the intention to resume user. (Afacleod, 
C.J. and Shah, J.). RatAN Lal Bhola Ram v. 
Gulam husen Abdul ali. 67 I.C. 250= 

46 Bora. 448 = 24 Bom. L.R. 83 = 

A.I.R. 1922 Bom. 3. 

—S. 15—Light and air. 

-Injunction for the protection of the ease¬ 
ment of light and air can only be granted when 
their closure amounts to an actionable nuisance.- 
It is not enough that the light has been reduced. 
There must be a substantial privation of light 
enough to render the occupation of the house un¬ 
comfortable according to the ordinary notions of. 
mankind and (in the case of business premises) 
to prevent the occupier from carrying on business 
as beneficially as before. Colls v. Home and Colo¬ 
nial Stores, (1904) A.O. 179; 8 P.R. 1909 : 39 Cal. 59- 
and A.I.R 1914 P.C. 45, Bef. 

The existence of other sources of light should be 
taken into consideration. Colls v. Home and- 
Colonial Stores, (1904) A.O. 179 and 13 Bom. 252, 
Bef. (Bhide, J.). SOHAN SINGH v. JAGAT SiNGH.. 

114 I.C. 698 = A.I.R. 1928 Lah. 980.. 

--The owner of the domiant tenement is enti-- 

tied to the uninterrupted access through his ancient- 
windows of a quantity of light, the measure of 
which is what is required for the ordinary purposes 
of inhabitancy or the business of the tenement 
according to the ordinary notions of mankind. 
The closing of the only ventilator of a room 
amounts to a nuisance whether the room is occu- - 
pied by servants or others. 42 Cal. 46 (P.C.). ReZ. 

on. (Tek Chand, J.). SHRI DwARKADHISHJI v. 

Dewasingh. 108 I.C. 53 = A.I.R. 1928 Lah. 735. 

-The mere existence of light from other 

sources to which the person has not acquired any 
prescriptive right is no answer to a suit for infringe- ' 
ment of prescriptive right to light and air : 

3 W.R. 29 ; A.I.R. 1914 P.C. 45 ; Jolly v. Kiyve, (1907) 
A.O. 1; Colls V. Homeand ColonialStores Ltd., (1904) 
A.C. n9‘,Dijres Co. v.King, (1870), 9 E. Q. 438 and' 
Jolly y. Pine, (1905) 1 Ch. 480, (Ross, J,), 

Mt. JADOOIB KAHARIN V. MT. KISUN Basi. 

103 I.C. 39 = A.I.R. 1928 Pat. 106. 
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-The owner of a dominant tenement does not 

obtain by his easement a right to all the ■ light he 
)ka6 enjoyed during the period of prescription. He 
obtains a right to so much of it as will suffice for 
the ordinary purposes of inhabitancy or business 
according to the ordinary notions of mankind 
having regard to the locality and surroundings. 
Further there is no infringement of the easement 
acq^uired by ancient lights unless the act which is 
done amounts to a nuisance. 

The mere fact that the making of a room would 
block the plaintiff’s window would not by itself 
entitle him to obtain a decree for perpetual injunc* 
tion, in the absence of a definite and clear finding 
that the constructions contemplated by the defend¬ 
ants would amount to a nuisance. (Ighal Ahmed, 
J.), DwARKA Prasad V. Bishambhar Dayal. 

99 I. C. B=A. I. R. 1927 All. 191. 

•-Joint property—Bight does not arise. {Mac- 

Uod, C.J. and Coyajee, J.). Rajubai Mahanbhai 
V. Lalbhai MuiiOHAND. 97 I.C. 691- 

28 Bom. L. R. 1000= A.I.R. 1926 Bom. 545. 

--New and bigger windows constructed in 

place of old ones constitute new easement. 26 Bom. 
374, Foil. {Prideaux, A.J.C.). BADRI v. Jafarbhai. 

96 I.C. 546 = 9 N. L. J. 136 = 
A. I. R. 1926 Nag. 474. 

. - No injunction should be granted to prevent 

obstruction to an easement unless the alleged ob¬ 
struction causes such a diminution of light as to 
constitute a nuisance. There must be substantial 
privation of right enough to render the occupation 
uncomfortable according to the ordinary notions of 
mankind. {Pridea^ix, A.C.J.). BADRI v. JAPAR- 
BHAI. 96 I.C. 546=9 N.L J. 136 = 

A I R. 1926 Nag. 474. 

r-There is no easement for the free access of 

wind. {Mookerjee and Chotzner, JJ.). SAROJINI 
Bevi V. Krista Lad Haddar. 72 I. C. 576= 

36 C. L. J. 406= A. I. R. 1923 Cal. 256. 


■-Long user may not always raise a pre¬ 

sumption of grant. {Sallifax, A. J. C.). SONBA v. 
DATTATRAYA. 71 I.C. 831 = 6 N.L.J. 59 = 

A.I.R. 1923 Nag. 192. 

--Access and use of light and air through 

certain opening—Enjoyment need not be as of 
right to create an easement by prescription. 
{Macnair, A.J. G.). Hari v. Mahadeo. 

61 I.C. 569 = A.I.R. 1921 Nag. 127. 

—S. 15—Right against Government. 

.. To apply 60 years rule Government owner¬ 
ship must exist on the date when easement is 
olalmed. {Ashworth, J.). MUNICIPAD Board, 
PILIBHIT V. KHADIL-UL-RAHMAN. 116 I.C. 806 = 

A I R. 1929 All. 382. 

--Where a ryotwari holder was found to use 

water from a Government channel for 60 years but 
the settlement records showed that his lands were 

drylands, . ,. a 

Held, no presumption of an implied^ grant 
arise nor could a right by prescription be 
acquired. {Pamesam, J.). LAKSHMI NARAYAN 

Secretary of state. 105 I.C. 84— 

39 M. L- T. 112=A.I.R. 1928 Mad. 96. 

-It is against the land, and thereby its owner, 

that a right of easement can be claimed. ^ Sixty 
years user must be proved to acquire a rigbt o£ 
way against Government whether the Government 
laud is in occupation of Government or their 
lessee. A. I. R. 1924 All. 724, Foil. {Pullan, J.). 
JAOAN V. JAGDISH. 106 I.C. 305=4 O.IBT.N. 1035 = 

A.I.R. 1928 Oudh 17. 


EASEMENTS ACT (1882), S. 16-*^Right of way. , ^ 

--The common law of England on the ' subject 

of acquisition of preaeriptive rights does not apply 
in India, and, assuming that it does, there would 
be no prescription against the Crown. 3 B. L. R. 
18, Foil. {Kincaid and Raymond, J.Cs.), GANGA- 
RAM V. Secretary op State. 86 I.C. 757= 

21 S. L. R. 196=A.I.R. 1927 Sind 270. 

--Sixty years user is necessary in case of Govt* 

land even where private person is in oooupation as 
easement is a right which attaches to one property 
over another. {Ryves, J.). NARAIN DAS v. 
BehariKahat. 78 I.C. 844=A.I.R. 1924 All. 724. 
—S. 15—Right of Fishery. 

---Limitation Act, Art. 144—Exclusive right 

of fishery is interest in immovable property and 
not merely profit a prendri^' —Adverse posses¬ 
sion for 12 years against lawful owner creates 
such interest. 1 Pat. 674 and 14 O.L.J. 672, Foil. 
{Sundaram Chetty, J.). Sboy. OP State «. DiST, 
Board op Tanjore. 1933 M.W.N. 828 = 

31 M.L.W. 608=A.I.R. 1980 Mad. 679. 

-Several fishery—No claim to soil itself— 

Applicability of Easements Act is doubtful. 
{Marten, J.). LAKSHMAN GOWROJI O. RAMJI 
ANTONB. 23 Bom. L.R. 939=A.I.R. 1921 Bom. 93. 

—S. 15—Right of way. 

-User to be ‘ open ’ must raise presumption 

of servient owner’s knowledge and acquiescence. 
(Afir^a and Baker, JJ ). RamohandrA TriMBAE 
JosHi V. Hari Martand. 116 I.C. 231= 

31 Bom. L.R. 120=A.I.R. 1929 Bom. 144. 

-In questions regarding a right of way the 

Court should consider the character of the ground, 
the space for which the right is olairaed, the rela¬ 
tions between the parties and the circumstances 
under which the user took place to decide whether 
the user was “ as of right ”. A.I.R. 1922 Mad. 5, 
Dist. ; 13 C.L J. 316 } 8 G.W.N. 359, Foil, {Mirza 
and Baker, JJ.). Ramchandra Tbimbak v. 
Hari martand. 116 I.C. 231= 

31 Bom. L.R120=A.I.R. 1929 Bom. 144. 

-'Right of way for limited and special purpose 

not limited to special track—Change of track 
not interruption as it is a discontinuous non- 
apparent positive easement not limited to a parti¬ 
cular path. {Courtney Terrell, C.J. and Jwala 
Prasad, J.). Nasiruddin v. Deokadi. 

115 I.C. 884=A.I.R. 1929 Pat. 124. 

- -Beginning under claim of right cannot be 
presumed from long user. 8 G.W.N. 359, Rel. on. 
{Courtney Terrell, C. J. and Jioala Prasad, J.). 
Nasiruddin V. deokadi. 115 I.C. 884= 

A.I. R. 1929 Pat. 124. 
■Passage for sweeper can be acquired, by 
prescription though sweeper is Municipal servant. 
{Macleod, C.J. and Coyajee, J.). RAMCHANDRA v. 
ANANT Laxman. 95 1.0. 170=28 Bom. L.R. 601= 

A.I.R. 1926 Bom. 282. 

-The right of easement in respect of a 

sweeper’s passage for cleaning a privy through the 
land of another is acquired if the passage is used 
, for 20 years as of right without interruption. {Mae- 
leod, C.J. and Shah, J.). YusBF David Varudkar 
: V. Moses Sodomon tadker. 76 I.C. 754= 

24 Bom. L.R. 298= A.I.R. 1922 Bom. 79. 

-^The mere fact that the land is waste does not 

necessarily show that no right can be acquired over 
such land. If that were so, the right of user over 
almost every pathway in the mofussil would be 
lost, inasmuch as almost every pathway lies over 
waste land. 18 0. W. N. 735, Ref. In determining 
the question whether an user of way over waste 
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land was as of right or not, the Court would have 
>to consider the character of the land, the relation 
between the parties and the ciroumstances under 
which the user took place. 8 C.W.N. 359, Ref. 
{Chatterjee and Panton, JJ.). Mabomed Nubal 
HAQ V. BAKSU MANDAIi. 65 I.C. 509 (Cal.). 

-Easement—Right of way for scavengers 

'through dwelling house—Long user—User as of 
’right and a legal origin may be presumed—Other 
• modes of acquisition are not excluded by section. 

In the case of long enjoyment a legal origin is 
'presumed in England until the contrary is shown. 
(1891) App. Oas. 228; (1832) 7 App. Cas. 633; 

(1901) 2 Oh. 531 ; 3 East. 291; 1 L. W. 128, Ref. 
■to. 

In India there are conditions and circumstances 
such as nature and character of the servient land, 
the friendship or relationship of parties to be 
'taken note of, before a Court can come to the con- 
■olusion that the exorcise of a right of way can be 
held to have been as of right. 8 C. W. N. 359; 
13 O. L. J. 316; 29 M. L. J. 685, Ref. to. 
{Kumarasivcimi Sastri and Devadoss, JJ.). K0NJ- 
AMMAL V. RATHNAM PILEAI. 66 I.C. 11 = 

1922 H. W. N. 143=15 M. L. W. 266= 
31 M. L. T. 150 = 45 Mad. 633= 
A. 1. R. 1922 Mad. 5=42 H. L. J. 417. 

-A suit to establish a right of way must be 

brought within two years of the interruption, 
otherwise his enjoyment for 20 years will be of no 
avail. {A.bdur Rahim and Oldfield, JJ.). NACHI- 
PABATAN V. NARATANA GOUNDAN. 60 I. C. 171 = 

12 M. L. W. 713 = 39 M. L. J. 574. 

-Right of way—Open user continued with- 

•out interruption for long time and not attribut* 
■able to permission or suSeranoe i^^riviafacie 
evidence of enjoyment as of right. 11 W. R. 121, 
■Foil. {Macnair, A.J.C.). HARI v. llAHADBO. 

61 I.C. 569 = A.I.R. 1921 Nag. 127. 

—S. 15—Right to support. 

- Cutting of drain causing damage to wall — 

■Same which actionable. 

Where it was shown that the plaintiff’s wall 
collapsed as a result of a deep drain cut close to 
the wall by the defendant but it was not shown 
that any portion of the soil on the plaintiff’s land 
had fallen into the drain and it was also not 
proved that the period of 20 years had expired 
before the alleged encroachment, 

Seld, that S. 15 and not S. 7 applied to the facts 
■of the case, and that the easement by prescription 
not having been established the plaintiff was not 
entitled to recover damages. {Rennet and Iqbal 
Ahmad, JJ.). BhAGWAN DAS v. Khurshbd. 

1930 A.L.J. 340 = A I.R. 1929 All. 885. 

—I-Acquisition of easement to rest roof on 

•neighbour’s wall—Roof resting on neighbour’s 
waU_ for more than 20 years—Injunction prevent¬ 
ing interference with easement may be granted 
under Specific Relief .\ct. S. 54. 29 il.L.J 685 • 
‘6Cal. 394 (P. C.), on; 39 M.L.J. 574, Dist. 
(Coutts-Trotter, C.J. and Anayithakrishna Ayyar, J ). 
Bamakrishna Ayyar v. Ramanatha Pattar 
1929 M.W.N. 528 = A.I.R. 1929 Mad. 8 I 9 ! 

-Easement—Removal of support of wall be¬ 
fore accrual of right of easement by prescription by 
'■neighbour is not actionable. Guteley v. Marten 
1 R. R. 269 and Dalton v. Angus, 6 App. Cases 740* 
-Foil. {Kinkhede, A. J. C.). ABDUL Raheman 
■ V. MULOHAND. 109 I. C. 281=10 N.L.J. 226 = 
* A.I.R. 1928 Nag. 91. 


EASEMENTS ACT (1882), B. 15—User. 

-Lateral support can be obtained only 

by prescription. {Ayling and Coutts-Trotter, JJ.). 
ATHI AYYAR, In re. 68 I.C. 831 = 

14 M.L.W.728=A.I.R. 1921 Mad. 322. 

—S. 15—Right to water. 

-'Where a person is taking water during mon¬ 
soon through an artificial channel for nearly 32 or 
35 years into his own field for irrigation purposes 
by cutting an ail of another’s field at a particular 
place during the monsoon, such user cannot be 
said to be of a temporary nature and the right to 
take such water can be acquired by prescription 
Beeston v. Weate, (1856) 5 El. & Bl. 986, Foil. [Ran¬ 
kin, C. J. and G. C. Ohose, J.). BBPIN Behary v. 
RAMNATH GHALAK. 110 I.C. 422=56 Cal. 161 = 

47 G.L.J. 430=32C. W. N. 1109 = 

A.I.R. 1929 Cal. 286. 

-There can be no natural right at all with 

respect to water brought on artificially to the land 
and irrigation water is water that is brought on 
land by artificial means, by human effort. There 
may no doubt be a right to pass on suoh water also. 
But such a right can only be the subject of a grant 
or acquired by prescription. The natural right 
must be regarded as a right given to the owner of 
land having regard to the natural configuration 
and situation of the land. But when the right 
comes to relate to something that is brought on to 
the land artificially it will not be correct to de¬ 
scribe it as . a natural rights. Sadasiva Iyer, J., in 
(1918) JI.W.N. 167, Diss.from. [Srinivasa Aiyangar, 
J.). Ramakrishna Reddi V. Venkata Reddi 

108 I.C. 205=39 M. L. T. 373= 
A.I.R. 1928 Mad. 52. 

-Before the right to the use of water can be 

the subject of an easement by prescription or 
grant it must be water flowing through a defined 
and permanent channel. The essential features 
from which a grant or arrangement whereby the 
right claimed may be presumed to rest in some 
legal origin are that there should be a permanent 
channel, artificial or otherwise, or indeed a defin¬ 
ed channel of any sort conducting the overflow of 
water and that the overflow should be controlled 
or directed in any particular course. 6 I.A. 33, 
Foil. [Dawson Miller, C. J. and Mtdlick, J,). Mt 
SARBAN V. PHUDO SAHU. 69 I.C. 947 = 

4 P.L.T. 81=1922 P.H.C.C. 305 = 2 Pat. 110= 

A. I. R. 1923 Pat. 65. 

-Although it is quite possible that the owner 

of one piece of agricultural land might acquire the 
right to drain his water on to the land of another, 
it would be more natural in hilly districts for the 
owner of the lower land to acquire a right to re¬ 
ceive water which either falls on or flows into the 
higher land. It is only in such a way that culti¬ 
vation in such districts can proceed ; and nothing 
will prevent the owner of the land on the lower 
level from acquiring by prescription such a right 
against the owner of the land on a higher level. 
[Macleod, C. J. and Shah, J.). B.\swantappa 

IBRAPPA DESAI V. BHIMAPPA YELLAPPA KOP- 
PAD. 64 I.C. 418 = 46 Bom. 115 = 

23 Bora. L.R.1004=A. I.R. 1922 Bom. 378. 
—S. 15—User. 

- W hile the mere putting forward of a wider 
claim in legal proceeding is not conclusive against 
a right of easement, yet the question quo animo 
egerit, to what purported character are the acts of 
, user to be described is one which the Court must 
answer. The question in each case is one of fact 
as to whether the acts of user are referable toia pur- 
] ■ ported character of owner or to the claim to an- 



231 


DECENNIAL DIGEST, 1921—1980. 



EASEMENTS ACT (1882), 8. 15—User. 

easement. Sven in the case of an enjoyment from 
time immemorial it would be equally necessary ioi 
the plaintifi to prove a user as of right as an ease¬ 
ment as distinguishable from a right of ownership. 
34 Cal. 51 and A. I. R. 1926 Mad. 728 (P.B.), Bef. 
{Feizl AH and Chatterji, JJ.). KARTIO MANJHI v. 
Banamali MUKERJI. a. I. R. 1930 Pat. 7. 

-Long user does not prove enjoyment as of 

right. (Cuming and Mallik, JJ,). SITI KANTA 
PAii V. Radha Gobinda Sen. 119 I. C. 293= 

33 C. W. N. 517=56 Cal. 927= 
A.I.R. 1929 Gal. 542. 
-User as owner cannot be made basis of ease¬ 
ment. {Kotwal, A.J.C.). TULSIRAM v. GANPAT. 

104 I.C. 503 = A.I.R. 1927 Nag. 386. 
Open user for long time is presumed to be as of 

right. 

An open user continued without interruption for 
a long time and not shoNvn to be attributable to 
any permission on the owner’s part is ^>riwa/acie 
evidence of enjoyment as of right. The presump¬ 
tion is that the user is of right. {Shadi Lai, C.J. 
and Le Bossignol, J.). PlARE Lal v. Ishqu Lae. 

95 I.C. 269 = A.I.R. 1926 Lah. 522. 

-Lost grant—Evidence insufficient to prove 

long enjoyment under the Act cannot be sufficient 
to raise presumption of lost grant. {Odgers, Jf^. 
MD. USAN ROWTHER 7». SECY. OP STATE. 

96 I. C. 317=1926 M. W. N. 404= 

A.I.R. 1926 Mad. 788. 

- User connotes right. {MarHncau, J.). ISHQ 

LALD V. PlYARI LjVI/. 86 I.C. 595= 

7 h. L. J. 74=26 P.L.R. 110 = 
A. I. R. 1925 Lah. 344. 

-An easement may be enjoyed as an ancient 

right or by immemorial user apart from S. 16 of 
the Easements Act, so that such ancient right may 
be proved, although by the right having been inter¬ 
rupted more than two years before the date of the 
suit, S. 16 of the Easements Act may not apply. 


Per Shah, J.: —Tt would appear from the obser¬ 
vations in the case of Maharani Rajroop Koer v. 
Syed Ahul Hosscin, 71.A. 240, that their Lordships 
did not lay any particular emphasis upon the num¬ 
ber of years so long as it was in excess of twenty 
years. Jt seems that no such limit can be definite¬ 
ly laid down. It must depend upon the circum¬ 
stances of each case. The question whether im¬ 
memorial user or ancient right is established in any 
case must depend upon the evidence and the cir¬ 
cumstances of that case. {Shah and Crump, JJ.)> 
RAMBHAI DUBHAI V. VADBABHAI JAVEBBHAI. 

62 I. C. 65 = 45 Bom. 1027 = 
23 Bom. L.R. 422 = A.I.R. 1921 Bom. 430. 


S. 15—Miscellaneous. 

•Section 7, Ulus, (e) aiiplics to cases where the 


laud is in natural condition and does not apply to 
land burdened with a building and there is 
artificial pressure by the building itself. In suoU 
cases S. 7 does not apply and the question of 
easement can be decided by applying 16. 

{Bennel and Iqbal Ahmad, JJ.). 

Bibi Iqbal Sultan banu Shahab 

Beoam 118 I.C. 715=1930 A L.J. 340- 

A.I.R 1929 All. 885. 

-A bye-law, passed by the Board and 

sanctioned by the Government, sign^ying the in¬ 
tention to lot out the spaces at the sides of roads to 
hawkers, does not create Boards ownership to 
those sides but merely extends its power of user, 
the ownership being already created by b. llb, 
Mttuicipalitics Act of ot a vision 


EASEMENTS AGT (1882), 8. 18r~'Acqi;^8itictjar . 

in the previous Act. {Ashworth, J.), MUNIOIPAIi. 
Board, Pilibhit v. Khalil-ul-Rahman, 

116 I.C. 806 = A.I.R. 1929 All. 382., 

-Though Easements Act is not in force in .4 

Berar, Limitation Act, S. 26, is. {Prideaux, A.J.C.)„ 
Badri V. Japabbhai. 96 I.C. 546=9 N.L.J. 136= 

A. I.R. 1926 Nag. 474. 

—S. 17—Applicability. 

-S. 17 is intended to apply not to tights of 

irrigation in natural streams but to rights in the- 
nature of profits a prendre which do not include a 
right to water. {Mulliclc and Kulwant Sahay, JJ.). 
Thakurji Sri Jugal Sarkar v. Raj Mangal, 
PRASAD. 94 I. C. 929=7 P.L.T. 547= 

A. I. R. 1926 Pat. 187.. 

—S. 17—Surface water. 

-Act does not apply to Burma—Right of receiv-* 

ing surface water can be acquired by custom in 
absence of statutory prohibition. 2 U. B. R. 648.* 
and 24 Cal. 865, List. {Baguley, J.). Kaung 
Chan Nyein v. maung pwb. 114 I. C. 519= 

6 Rang. 615= A. I. R. 1929 Rang. 31. 

-Every landoNvner has a natural right to- 

collect and retain upon his own land the surface 
water not flowing in a defined channel and to put- 
it to such use as he may desire. He may also • 
allow it to fiow away in the usual course of nature 
upon the lower lands of his neighbour and cannot- 
be bound to prevent it from so doing, and it is for 
the other party to establish that they have acquired 
a right to compel the owner not to do so either by 
contract or by prescription. A.I.R. 1923 Pat. 65,. 
Foil. {Kulwant Sahay and Maepherson, JJ.),. 
ABDUL BAGI v. SHBO PRAKASH SINQH. 

107 I.C. 542=A.I.R. 1928 Pat. 279. 

—S. 18—Access to tombs. 

- —Conditions — Limits. 

A person can acquire a right of access to a spot- 
in which some persons are buried and to worship* 
the tomb provided he proves that the enjoyment 
of the right was not by leave granted or by stealth, 
or by force, but that it had been openly enjoyed' 
for such a length of time as suggests that origi- . 
nally by agreement or otherwise the usage had 
become a customary law of the place in xespeot of 
the persons and things which it concerned. 17 
All. 87. Foil. 

But the right of access to a >omb does not in** 
elude the right to erect substantial structures over 
and round the tomb which amounts to an infringe¬ 
ment of the owner’s rights to the land. {Rutledge, 
C.J. and Brown, J.). L. DA^YSON v. PRINCESS- 
ROUNEE ZAMANI BEGAM. 112 1.0.'431 = 

6 Rang. 456=A.I.R. 1928 Rang. 268, 

—S. 18—Acquisition. 

-There cannot he a customary easement in.- 

favour of an individual and so easement acquired- 
under and by virtue of local customs can only be in 
favour of class and community. [Staples, A- J> O.)* 
RAGHOBA V. ANANDA BAI. 119 I.C. 695= 

A.I.R. 1930 Nag. 40. 

-A village community in India can acquire a. 

customary right. {Devadoss, J.). KUMARANDY 
KUDUMBAN v. VENKATASUBRAMANIA AIYAR. 

101 I.C. 58= A.I.R. 1927 Mad. 645= 

52 M.L.J. 641. 

-In order to find a customary right enjoy¬ 
ment for a period at least as long as would a pres¬ 
criptive or easementaiy right require is necessary. 
{Odgers, J.). RAGHAVALU NAYUDU v. SBORETABY 
OF STATE. 97 I.C. 832=1926 M.W.N. 652= 

25 H.L.W. 359 = A.LR. 1927 Had. 144. 
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rSASBHEKTS ACT (1882), S. 16 -- Agalnat 
landlord. 

--A oustom cannot be established by a prao- 

■^oe of less than 20 years. {Curgenvert, J".). 
ZAMINDAB of BODOKIMIDY V. BUDANKAYATiA 

Bhimayya. 98 I.c. 800=24 M.L.W. 677 = 

A.l.R. 1927 Had. 76. 

—S. 18—Against landlord. 

--A tenant may acq^uire a customary right of 

‘nsing the water of a well against his own zamin- 
‘dar. 12A.L.J. 963; A.l.R. 1924 All. 159, Foil.; 
17 A.L.J. 672 ; 11 A.L.J. 990 and 14 All. 185. Dist. 
{Dalai, /.). Partap Singh v. Hand Kishobe. 

113 I.C. 729=9 L.R.A. Civ. 224= 

A. I. R. 1928 All. 591. 

;--The first illustration to S. 18 expressly re* 

' cognises that a tenant may have a customary right 
■ of easement against his landlord. A customary 
easement is not limited to easements of a kind 
which could not be recognised at all apart from 
special customs such as the right of pasturage and 
the right of privacy referred to in the illustrations. 
Any kind of easement recognised by custom of the 
provinces would surely fall within the meaning of 
•the term. [Daniels, J.). KARAN SiNGH v. DAL- 
OHAND. 74 I.C. 703= A. I. R. 1924 All. 159. 

—S. 18—Bnpying and cremating. 

■ In the absence of any evidence that the land 
was lever dedicated to the community, the mere 
fact that permission was given for one or two per¬ 
sons to be buried in a particular spot does not ipso 
facto invest the spot with a public character and 
give outsiders any rights over it. [Rutledge, C.J. 
and Brown, J.). L. DAWSON v. PRINCESS ROUNEE 
Zauini begum. 112 I.C. 431 = 6 Rang. 456= 

A.l.R. 1928 Rang. 268. 

-- Recognition by Courts, 

Right to bury dead in a place privately owned 
is recognised by Courts and has been regarded by 
^the Courts as a right partaking of the character of 
an easement and capable of acquisition by virtue 
•of a custom. 23 B. 666, Ref. [Po Han, J.). 
Mg. Shew Kye v. Mg, Po Tha. 76 I. C. 588= 

2 Bur. L.J. 186=1 Rang. 702= 
A.l.R. 1924 Rang. 61. 

- - Customary right—Form of pleading. 

Customary right of user of land as burial or 
• cremation ground must be specifically pleaded. A 
plaintiff setting up prescriptive right cannot be 
allowed to succeed on basis of customary right for 
the two are fundamentally distinct, for custom 
•differs from prescription in the fact that prescrip¬ 
tion is the making of aright while custom is the 
•making of a law. [Mookerjee and Panton, JJ.). 
•Gopaii Krishna v. Abdul Samad. 

66 I.C. 640=34 C.L.J. 319 = A.I.R. 1921 Cal. 569. 

•—8. 18—Custora and prescription. 

—- . D istinction. 

_ Rights which are in the nature of customary 
'lights which exist for the common benefit of 
•certain communities or inhabitants of particular 
localities, and to establish which the law does not 
lay down any fixed period must be distinguished 
from prescriptive easements which can be acquired 
T)y 20 years user by specific individuals who alone 
■can exercise them as against servient owners for 
’the beneficial enjoyment of their own dominant 
heritages. 20 Mad. 389 ; 17 All. 87 and A. I. R. 1924 
Mad. 197, FoU. [Kinkkede, A. J. G.). Shridhar v 
IRajabHAN, 105 I.C. II 3 W 

A.I.R. 1928 Nag. 39. 


BASEMENTS ACT (1882), S. 18—Privacy. 

—S. 18—Cutting wood. 

- Nature. 

Villagers taking wood from landlord’s jungle 
without his knowledge cannot acquire right to out 
and appropriate wood —If such acts are with per¬ 
mission or acquiescence that amounts to license 
and cannot likewise confer a right as against him. 
(Niamatullah, J.). MOHAMMAD YuSUF V. SUBAJ 
BALI Singh. 123 I.C. 377 = A.I.R. 1930 All. 338. 
—S. 18— Custom. 

- Recognition — Conditions. 

A Court should not decide that a local custom, 
such as cutting wood from a jungle exists, unless 
the Court is satisfied of its reasonableness and its 
certainty as to extent and application, and is 
further satisfied by the evidence that the enjoy¬ 
ment of the right was not by leave granted or by 
stealth or by force, and that it had been openly 
enjoyed for such a length of time as suggests that 
originally by agreement or otherwise the usage 
had become a customary law of the place in respect 
of the persons and things which it concerned : 
17 All. 87, Rel. on. [Niamatullah, J.). MOHAM¬ 
MAD Yusup V. SURAJ Bali Singh. 123 I. C. 377= 

A. 1. R. 1930 All. 338. 
—S. 18—Essentials of custom. 

-The essential attributes of a custom are, 

that it must be immemorial, it must be reasonable, 
it must be continued without interruption since 
its immemorial origin, and it must be certain, in 
respect of its nature generally as well as in respect 
of the locality where it is alleged to obtain and 
the person whom it is alleged to affect. [Mooker~ 
jee and Panton, JJ.). GOPAL KRISHNA v. ABDUL 
S.AMAD. 66 I.C. 640 = 34 C.L.J. 319= 

A.l. R. 1921 Gal. 569. 

—S. 18—Exercise of right. 

- Mode. 

Customary easement may be exercised intermit¬ 
tently. [Fawcett, J.C.andKemp, A. J. C.). SHAH 
Mahomad V. Ramzan. 66 1. C. 833= 

16 S. L. R. 17= A.l.R. 1921 Sind 155. 
~S. 18—Overhanging branches of trees. 

Custom as to—Cannot he recognised. 

A custom in a village not to complain against 
the overhanging of cocoanut trees over neighbour’s 
lands would not be reasonable and cannot bo plead¬ 
ed. It is indefinite and vague nor can there be 
customary easement under S. 18 of projecting the 
branches of trees growing on one’s land over the 
land of another. 43 Bom. ]64, Api). [Macleod, C.J. 
andCoyajee, J.). KESHAV KRISHNA v. SHANKAR 
MAHDEO. 89 I.C. 191= 27 Bom. L. R. 663 = 

A.l.R. 1925 Bom. 446. 

— S. 18—Prescriptive and customary easement. 

- Distinction. 

Where the plaintiffs claimed to have acquired 
an easement by prescription the Court should not 
convert the claim into one of customary easement. 
What may suffice to establish a customary ease¬ 
ment may be wholly insufficient to establish an 
easement by prescription and vice versa. The two 
rights are different although the result may be the 
same. [Broadway and Abdul Qadir, JJ.). SiTA 
Ram V. Ghanno. 69 I. C. 528= 

A. I. R. 1924 Lah. 275. 

—8. 18—Privacy. 

Right to — Recognition — Conditions. 

Where a custom of privacy existed in the loca¬ 
lity in which the plaintiff lived and she sued the 
defendant that her right of privacy was infringed 
by certain construction made by defendant and 
where her house was already overlooked from 
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EASEMENTS ACT (1882), S. 18—Privacy. 

another house and she did not show any reason 
why she did not object to being overlooked from 
that particular house and where she endured with¬ 
out protest the invasion of her privacy by the 
defendant for two years, she is not a person who 
is entitled to right of privacy although her suit is 
brought within limitation. 10 All. 358 and A. I. R. 
1929 All. 676, Bef. {Boys, J.). Mt. Karimun- 
NISSA BiBl V. Mira Bakhsh. 119 I.C. 834= 

A. I. R. 1929 All. 809. 

■ Enforcement—Facts to he proved. 

Plaintiff alleging infringement of right of pri¬ 
vacy must prove customary right of privacy 
in neighbourhood and that he is individually 
entitled to take advantage of such custom. 10 All. 
358, Expl. {Boys and Young, JJ.). BhagwAN DAS 
V. ZAMURRAD HUSAIN. 119 I. C. 833 = 

1929 A. L. J. 1028=31 All. 986 = 

A. I. R. 1929 All 676. 

- Infringement. 

Right acknowledged in award cannot be infring¬ 
ed by the opening of a window not used for the 
legitimate purpose of obtaining light and air. 29 
All. 582 ; A. I. R. 1926 Oudh641 ; 5 O. W. N. 538, 
Bef. {Bullan, J.). SANGAM Madho v. Ram 
Narain. 6 o. W. N. 854= 

A. I. R. 1929 Oudh 437. 

" The existence of a public lone in-between 
would not destroy the right of privacy in case 
where the right of privacy is proved to have been 
enjoyed. 6 B. H. C. R. 143; 13 A. L. J. 361 and 
A.i.R. 1923 All. 201, Foil. {Sulaiman ayid Kendall^ 
JJ.). Chhedi Ram v. Gokul Grand. 

114 I. C. 732=50 All. 706=26 A.L J. 537 = 

A. I. R. 1928 All. 717. 

- United Provinces—Judicial notice. 

A customary right of privacy exists in the United 
Provinces and is so well established that the Court 
is entitled to take judicial notice of the custom 
A.I.R. 1920 Oudh 541 and A.T.R.1926 Oudh 352,Foil.; 
10 All. 358 and 7 O.C. 126, Bef. {Baza, J.). SardAr 
Husain v. Ahmad Hussain. IIO I.C. 693= 

5 O-W.N. 538. 

•- Interference—Good cause of action. 

Substantial interference with a right of privacy 
would afford a person whose right has been invad¬ 
ed a good cause of action. {Rasa, J.). SARDAR 
HUSAIN V. AHMAD HUSSAIN. 110 I C. 693= 

5 O.W.N. 538. 

- Nature. 

A customary right of privacy attaches to the pro¬ 
perty in respect of which it is claimed and is not a 
personal right. {Baza, J.). SARDAR HUSAIN v. 
AHMAD HUSSAIN. 110 I. C. 693 = 5 O.W.N. 538. 

-The fact that the houses are separated by a 

public road does not prevent tho existence of a 
custom of privacy. {Baza, J".). SARDAR HUSAIN v. 
Ahmad Hussain. iio I.C. 693=5 O.W.N. 538. 


■Infringement — Onus. 


Whenever a new wall is built overlooking the 
courtyard of another person, and such wall con¬ 
tains windows (not in existence in the wall before 
reconstruction), the initial burden of proof is on 
the person constructing the wall to show that the 
windows are not of such a character as to invado 
the privacy of the person into whose courtyard 
they look. This presumption that windows must 
cause an invasion of privacy can be rebutted by 
showing that no one can look out of the windows. 
{Aahujorth, J.). BAQRIDI v. RAHIM BUX, 

93 I.C. 332=13 O.L.J. 512= 
A.I.R. 1926 Oudh 352. 


EASEMENTS ACT (1882), S.dS^Use of 

- Boof of a house. 

The fact that the local custom mentioned in* 
Illustration (6) to S. 18 refers to portions o€^ 
a house * ‘ which are ordinarily excluded from ob¬ 
servation,” does not preclude a local custom o£^ 
privacy extending to the roof of the house. {Faw¬ 
cett, J.C. and Kemp, A.J.C.). SHAH MAHOMEl>>- 
V. Ramzan. 66 I.C. 833=16 S.L.R. 17= 

A.I.R. 1921 Sind 155; 

-Illustration (6) to S. 18 affords statuj 

tory recognition of the validity of a custom of prU 
vacy in India which can be founded on 6ustpn)t. 
and previous enjoyment of privacy in accordant 
with that custom. {Fawcett, J.C. andKemp, A.J.C.), 
Shah Mohamad v. RamzAn. 66 I.C. 833= 

16 S.L.R. 17=A.I.R. 1921 Sind 155; 

—S. 18—Right to worship. , 

- Mode of acguisiiion. 

The right of going round a tree or worshipping 
a tree which is supposed to be the abode of a deity 
cannot be acquired by the inhabitants of a village 
merely by some people going round the tree or 
worshipping it. 12 L.W. 193, Foil. {Devadoss, J.)i 
MANNATTIL KRISHNAN NAIB V. SIVARAMA- 
KRISHNA PATTAR. 98 I.C. 619=^ 

24 M.L.W. 691 = A.I.R. 1927 Mad. 73. 

-A customary right of going over a particular 

plot of land belonging to another for the purpose 
of worshipping a pipal tree and the idol of Sri 
Ganeshji embedded in the tree, and a tulsi chabu- 
tra. all situate on that plot of land is valid. 
19 Bom. 420, Dist. {Das and Adami, JJ )• 
Manqree Mean v. bkhari lad. 61 I.C. 132= 

2 P L.T. 160=6 E. L. J.ll= 
A. I. R. leai Bat flO. 

—S. 18—Tank. 

- Customary right — Essent%als^ . x 

A customary right to be established must be ■ 
reasonable and it must be definite or certain.^ A 
customary right to bathe in a tank can be acquired. 
by the residents of a village, but in order to estab¬ 
lish such a right the evidence must be clear; th& 
enjoyment must be as of right for a long numb^- 
of years and in considering the evidence regard 
must be had to the habits and customs of the 
people. A.I.R. 1924 Mad. 197. Bef. {Devadoss, J.). 
MANNATTID KRISHNAN NAIR V. SlVARAMA^ 
KRISHNA PATTAE. 98 I.C. 619 = 24 M-L-W. 691 — 

A.I.R. 1927 Mad. 73*. 

—S. 18—Tarwad—Acquisition against. 

--Tho fact that a junior member of a Malabar" 

tarwad is either a consenting party to or was cog¬ 
nizant of the use of the family property in a part^ 
cular way by strangers would not necessarily bindi 
tho family or the karnavan and strangers cannotr 
acquire customary right of user against the family. 
{Devadoss, J.). MANNATTIL KRISHNAN NAIR V. 
SIVARAMAKRISHNA PATTAR. 98 I.Ci'619 = 

24 M.L.W. 691 = A.I.R. 1927 Mad. 73. 

—S. 18—Use of land. 

- Bight as to — Essentials. 

Evidence showing that the suit land was used 
for the village cattle to gather iu the early 
morning for over sixty years and also that peoplp-. 
used to assemble on it during festivals in the ad¬ 
joining temple, is not sufficient to deprive th«- 
revenue authorities of their right to deal with 
perty under Dharkast Rules. In orderto establism 
right to the property, there must be, besides 
user, evidence that the land in question was dedi* 
oated or set apart as a cattle stand or for any 
pose connected with the temple., 4 M, 440 ana 
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A. I. R. 1924 Mad. 197, Foil. {Madhavan Nair, J.). 
K. V. DBSTKAOHARIAR V. SECRETARY OP STATE. 
115 I.C. 241-29 M.L.W. 229=56 H.L.J 38. 

■ — Limits. 

A oaBtom by which the villagers without inter- 
luption by the mcUik have been using the land for 
performing Ram-lilas, for putting up marriage I 
processions, for keeping Khalihans and for tying 
cattle during the rainy season from time immemo¬ 
rial, is not invalid. A declaration of such right can 
be given. 23 B. 666; 17 All. 87 and 8 C. W. N. 425. 
Bef. (Boss, J.). ram Das Sah v. damodar 
PRASAD. 72 I.C. 218 = 4 P.L.T. 223= 

A I.R. 1923 Pat. 346. 

—S. 19—Applicability. 

-S. 19 lays down only that when the dominant 

heritage is transferred the easement passes to the 
transferee. But where no easement at all existed 
while the two tenements belonged to the same 
person, S. 19 does not apply. (Martineau, J.). 
Ganga Ram v. Sita Ram. 6 L.L.J. 176= 

A.I.R. 1924 Lah. 488. 

—S. 19—Severance of tenements. 

- Whatpasses. 

On a severance of tenements easements used as 
of necessity or in their nature continuous pass by 
implication but easements used from time to time 
do not pass unless expressly so stated. Polden v. 
Bastard, 1 Q.B. 166, Bel. on. (Fast AH and 
ChatUrji, JJ.). KABTIC MANJHI v. BANAMALI 
Mukerji. A.I.R. 1930 Pat. 7. 

—S. 19—Succession. 

- Effect on the easement. 

A garden, over which an easement to enjoy it as 
a park, is created in favour of a community but the 
ownership and management of which is reserved 
to the owner descends in succession in the ordi¬ 
nary way, subject to the charge upon it. (Kincaid 
and Ratjmond, A.J.Cs.). LakhAMBAI v. DEVIBAI. 

59 I.C. 673=14 S. L. R. 132. 

—S. 21—Right of way. 

- Purpose and not person is the test. 

An easement of a right of way for the use of the 
sweeper can be acquired and the fact that the 
sweeper is a servant of the Municipality would not 
prevent the plaintiffs acquiring such a right. (Mac- 
leod, C.J. and Coyajee, J.). Ramchandra v. 
ANANT LAXMAN. 95 I.C. 170 = 

28 Bom. L.R. 601 = A. I. R. 1926 Bom. 282. 

—S. 22—Applicability. 

- Bight of way — Alteration. 

When a line of way is once definitely set out, 
neither the dominant nor the servient owner can 
compel the other to give or accept a different and 
substituted way; the provisions of S. 22 of the 
Easements Act can only apply, when the exact way 
to be taken over the premises of the servient owner 
has not been ascertained. 61 L.T. 877. Foil. (Mac- 
leod, C.J. and Coyajee, J.). Dhtjndiraj BAL- 
KRISHNA PHALINKAR V. RAMCHANDRA GANGA- 
DHAR kale. 67 I.C. 413 = 24 Bom.L.R. 437 = 

46 Bom. 910 = A.I.R. 1922 Bom. 407. 
—S. 22—Right of way. 

- Essentials. 

A right of way or other easement must bo de¬ 
fined and not be so largo as to destroy all the ordi¬ 
nary uses of the servient property and make it 
impossible that it should ever be used for any 
useful purpose. 

A straggling right to the promiscuous use of the 
whole property for the purpose of driving cattle 
over it cannot be acquired as an easement. 16 W. 


EASEMENTS ACT (1882), S. 23—Rain water. ^ 

R. 295, Foil. (Bafiqueand Piggott, JJ.). LAD BAHA- ^ 
DUR V. Rameshwar Dayal. 60 I C. 990= 

43 All. 345 = 19 A.L.J. 126 = 
A.I.R. 1921 All. 206. 

—S. 22—Right to roof. 

- Limits. 

Where defendants had acquired the right to use 
the roof A and B as an open space in front of the 
room C as an easement it cannot justify their 
building over that portion. (Abdul Qadir, J.).' 
Hans RAJ t). MALWA MAL. 69 I.C. 406 = 

A.I.R. 1924 Lah. 387. 

—S. 22—Right to water. 

- Increase of area — Belief. 

A person entitled to water his lands from an¬ 
other's well does not forfeit his entire right by 
increasing the area to which the water would flow, 
and is entitled to a decree declaring his right to 
water the lands to which the water was already’ 
flowing. (Walmsley, J.). UPENDRA NATH v. BHU- 
SAN Sahara. 88 I. C. 970=A.I.R. 1926 Gal. 462. 

- Directions of Court. 

An order that plaintiffs can cut opening in tank 
bund and take necessary water and close bund 
afterwards is explicit and that the objection that 
it virtually dispossessed the defendants from the 
entire tank is not sound. {Suhrawardy and Cum¬ 
ing, JJ.). BEHARI LAL MUKERJEB V. ASUTOSH 
BanERJEE. 87 I.C. 19 = 41 C.L.J. 379=* 

A.I.R. 1925 Cal. 788. 

—S. 23—Conditions of enjoyment. 

' A dominant owner may from time to time, 

alter the mode and place of enjoying the easement, 
provided that he does not thereby impose any. 
additional burden on the servient heritage. When 
a person acquires a right of easement for the outlet 
of water it may be of a limited kind. He should 
not be allowed to increase the extent or alter the 
mode of enjoyment so as to cast an additional bur¬ 
den on the servient heritage. (Sulaiman and 
Mukerji, JJ.). GAJADHAR v. KiSHORI LAL. 

97 I.C. 169 = 24 A.L.J. 810. 

—S. 23—Rain water. 

- Bight to regulate—Burden not increased. 

If the owner of the higher tenement has the right 
to pass on to the lower tenement all the rain-water 
that falls on his land, the mere fact, that in the 
course of improving his tenement he carried out 
works of drainage or other works, the result of 
which is that iustead of the water being allowed, 
to flow imperceptibly to the lower tenement gets 
collected and is passed by an artificial channel, is 
the result of a natural user by the owner of the 
superior tenement of his own land and the works 
of improving and the draining by him on his land 
could not bo regarded as any acts done on his part 
which would have the effect of either changing the 
right or increasing the burden of the obligation 
corresponding to the right. Conceivably, therefore, 
if it should be found in any case that by reason of 
such collecting of the water and passing it on 
through an artificial cutting in the bund the 
obligation on the servient tenement is increased in 
an appreciable degree or if it should bo found that 
the damage done to the servient tenement by such 
artificial drainage is appreciably in excess of the 
damage done when the water was passed merely 
naturally, it would follow that the owner of the 
lower tenement is entitled to object to the draining 
of the rain-water in that manner. It is on the 
assumption that the obligation of the owner of tho 
servient tenement is not changed either in quality 
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or increased in degree that any changes by the 
owner of the higher tenement of his own property 
ate allowed and regarded as not justifying any 
adjustment on the part of the owner of the servient 
tenement. A.I.R. 1926 Mad. 449 (F. B.), Expl. 
(Srinivasa Aiyanqar, J.) Ramakrishna ReddIv. 
Venkata Reddi. 108 I.C. 205=39 M.L.T. 373= 

A.I.R. 1928 Mad. 52. 

—S. 23—Right of way. 

•- Different purposes. 

-Under S. 23 a right of way enjoyed for agri¬ 
cultural purposes may be used for other purposes 
provided no additional burden is thereby imposed 
on the servient heritage. 23 Bom. 595, Foil. 
(Macleod, C.J. and Crump, J.). MANCHARSHAH v. 
VIRJIVALI/ABHDAS. 98 I.C. 239=50 Bom. 635 = 
28 Bom. L.R. 1158=A.I.R. 1926 Bom. 537. 

—S. 27—Right of way. 

- Nature and Limits. 

An easement like a right of way over a tene¬ 
ment is a right running with the land and is not a 
personal right. Whether it is the owner or a tres¬ 
passer who is in possession, the person who claims 
the right of way cannot claim more than that his 
right of easement should not bo curtailed in any 
way. {Dalip Singh, J.). SHIMBU Dayai, v. 
GAJJU MAC-. 108 I.C. 610 = A. I. R. 1928 Iiah.709. 
—S. 27—Right to drop water. 

- Alteration of course. 

Where a person has acquired by grant from a 
Municipality a right to drop water on a public road 
the Municipality will be at liberty to permit 
another person to build a house, so that the water 
from plaintiff’s house, instead of falling directly 
on the road will fall on the roof of that house and 
then fall into the street. (Mukerji, J.). RagHUBIE 
SARAN DAS RAM Das. 85 I. C. 608 = 

6 L. R.A. Civ. 122=A.I.R. 1925 All. 348. 

—S. 27—Right to water. 

- Servient ownttr's interference — Limits. 

Plaintifis bad a right to have their land irrigated 
by the water which passed through their land from 
the sluices which passed through defendant’s land. 
The flow of the water to their land was obstructed 
by the channel which the defendant dug at right 
angles to the existing channel. The defendant was 
willing to construct a trough or aqueduct, which 
would carry the water to the plaintiffs’ fields over 
the nala in dispute, but it was found that such 
construction did not give sufficient water to plain¬ 
tiffs, 

Held, that defendants could not bo allowed to 
build. 

The owner of the servient tenement must not so 
deal with the servient tenement as to render the 
casement incapable, or more difficult, of enjoyment 
by the owner of the dominant tenement. (Baker, 
J. C.). VeNKATRAO V. BAPU. 87 I.C. 899= 

A.I.R. 1925 Nag. 389. 

—S. 28—Heavier burden. 

- What constitutes, ^ 

Whore an easement is claimed over another’s 
property the servient tenement should not be sad¬ 
dled with a heavier burden than what the plain¬ 
tiff has succeeded iti proving. But when a parti¬ 
cular mode of user is not heavier than the mode 
of user proved, the plaintiff may be allowed to use 
it in that particular way, e.g., the user of a way 
for horses may include the right to lead smaller 
animals as well but not larger animals or loads. 
The user of a path for the passage of men, carts and 
palanquins, may also entitle the dominant owner 


EASEMENTS ACT (1882), S. SO-PaBSing of 
easement. , 
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to take cattle, processions and corpses along the 

path as the latter user does not add to the burden 
on the servient tenement. (Suhrawardy and Cum- 
xng, jj.). Ram Kumar Mazumdab v. Mohim 
CHANDRA DUTTA. 65 I.C. 579 (Cal.). 

—S. 28—Injunction as to Light. 

-‘An injunction to restrain the disturbance of. 

an easement of light can only be granted where 
substantial damage is proved to have been caused. 
29 All. 571, Not foil.', A.I.R. 1924 All. 394; 33 Mad. 
327, Foil. ; Colls v. Home and Colonial Stores, Ltd., 
(1904) A.O. 179 and Kinev. Jolly, (1905) 1 Oh, 400, 
Ref. (Ashworth, J.). SURAJ NARAIN v. KALYAN 
Das. 117 I.C. 618 = A.I.R. 1929 All. 430. 

—S. 28—Pasture. 

- ’Extent. 

If the grazing area is larger than that required 
by the persons, a proprietor may use the excess 
for his own purposes. The persons having grazing 
rights cannot prevent him from developing any 
excess area and using it to its best purposes. 
31 C. 503 (P.O.); 86 P.R. 1911, Ref. (Wilberforce, J.). 
Kartar Singh v. Radla. 67 I.C. 306= 

2 L.L.J. 44=77 P.L.R. 1922. 
—S. 28—Right of way. 

- -Exercise of—Limits. 

While servient owners are entitled to make any 
use they choose of the premises provided they do 
not in any way interfere with the enjoyment by 
the dominant owner of his right of way within 
reasonable limits, the dominant owner entitled to 
the right of way cannot make an excessive user of 
the right, much less can he act arbitrarily and in a 
high-handed manner so as to render the beneficial 
enjoyment by a servient owner of his own premises 
impossible or fraught with many difficulties. 
(Einkhede, A.J.C.). DADU v. EMPEROR. 

90 I.C. 149 = 26 Cr.L.J. 1493= A.I.R. 1926 Nag. 221. 
- Different kinds. 

A right of way of one kind, e.g., for persons, cattle 
and carts, etc., does not include a right of way of 
another kind, e.g., for sweepers removing night soil 
in the absence of evidence as to the probable inten¬ 
tion of parties, and the purpose for which the right 
was imposed or acquired. (Macleod, C. J. and 
Heaton, j). CHINTAMANI HARgovan v. Ratanji 
BHIMBHAI. 59 I. C. 426=22 Bom. L. R. 1131. 


—S. 28—Scope. 

' —Extent of an easement other than an ease¬ 
ment of necessity as also the mode of its enjoy¬ 
ment must be fixed with reference to the purpose 
for which the right was acquired. (Eanhaiya Lai, 
J.). DuRGA Prasad v. lachmi Narain. 

78 I.C. 563=22 A.L.J. 314= 
5 L.R. A. Civ. 221 = A.I.R. 1924 All. 394. 
—S. 29—Overburdening. 

- Test. 

The discharge of foul effluent into a drain 
through which there may be a presumed grant of 
running water is not permissible in law as it im¬ 
poses an overburden on the servient tenement. 
Philimore v. Watford Rural Dist. Council, (1913) 
2 Ch. 434 ; Hill v. Cook, 26 L. T. 185; Cawkwell v. 
Russel, 26 L. J. Ex. 34, Foil. ; Clarke v. Somerset¬ 
shire Drainage Commissioners, 59 L.T. 670, Ref. 
(Suhrawardy and Garlick, JJ.). RAMAN CHAN¬ 
DRA V. bhola Nath. 33 C.W.N. 189= 

A. I. R. 1929 Gal. 350. 


—S. 30—Passing of easement. 

- Division—Respective rights. 

When a dominant heritage is divided between 
two or more persons the easement becomes annex- 
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XASBHBMTS ACT (1882), S. 31—Obstraoiion. 

<to each of the shares provided that suoh annexa* 
^ion Is consistent with the terms of the instru* 
anent under which the division was made. But 
'there is no presumption that it wholly passed to 
•one of suoh persons unless there is a specific agree- 
anent to that effect. {Phillips and Devadoss, JJ.). 
VBERABHADRAYYA V. Ramaohandba. 

73 I. 0. 66 = 18 M. L. W. 404= 
1923 H.W.N. 454=A.1.R. 1923 Mad. 674. 
—S. 31—Obstraotion. 

- Legality and Limit, 

. Excessive user may be rendered impracticable 
hut whole user cannot be obstructed. Renshaw v. 
Mean, 18 Q, B. 112, Held modified', Tapling v. Jones, 
11H. Xj.O. 290 and Colls v. Home and Colo¬ 
nial Stores, (1904) A.O. 179, R6f. {Suhrawardy and 
•Oarlick, JJ.). RAMAN CHANDRA v. BHOLA NATH. 

33 G. W.N. 189=A.I.R. 1929 Gal. 350. 
^S. 32—Oonstruotion of wall. 

- ■ — When amounts to an infringement. 

Where an award states that the wall of the 
■servient owner shall not be constructed in suoh a 
way as to interfere with the rights of the dominant 
owner in respect of his existing constructions, the 
servient owner cannot construct eaves, or use the 
•dominant owner’s ohabutra or do other acts in* 
fringing upon the dominant owner’s rights. 
{Pullan, J.). SANfiAM Madho V. Ram Narain. 

6 O.W N. 854=A.I.R. 1929 Oudh 437. 
—8. 33—Injunction. 

■ '' Conditions. 

No injunction should be granted to prevent 
■obstruction to an easement unless the alleged 
obstruction causes suoh a diminution of light as 
■to constitute a nuisance. There must be sub* 
stantial privation of light enough to render the 
•occupation uncomfortable according to the ordi* 
Jiary notions of mankind. {Prideaux, A. J. C.). 
Badri V. JAPAB6HAI. 96 1. G. 546= 

9 N. L. J. 136 = A. I. R. 1926 Nag. 474. 
*- — N uisance to be proved. 

The Court ought not to grant an injunction on 
the ground of nuisance unless the nuisance which 
is a question of fact is proved. (Marten and Faw 
■cett, JJ.). Sha BULAKHIDAS JAMANDAS V. SHA 
GANPATRAM DALSUKBAM. 77 I. G. 412= 

A. I. R. 1923 Bora. 281. 

S. 33—Right of suit. 

—To give a right of suit there must be substantial 
infringement. 29 All. 571, Not foil. IS A. L. J. 385, 
Moll. (Mukerji, J.). LACHHMI Narain v. RAM 
Bhorosbt. 97 I. G. 300 = A. I. R. 1926 All. 764. 

—S. 33—‘ Substantial Damage’. 

—;-What would be a substantial “damage” 

within the meaning of S. 33 in the case of an 
inhabitant of an open area, need not, necessarily, 
be a substantial damage to a person accustomed 
■to living in a congested area; A. I. R. 1924 All. 892, 
Mel. on. (Mukerji, J.). LaohhmI Narain 
V. Ram Bhorosby. 97 I. G. 500= 

A. I. R. 1926 All. 764. 
- Each case of disturbance of light and air 
must be decided on its own facts. Under Ss. 33 and 
■85 no damage is substantial unless it materially 
•diminishes the value of the dominant heritage and 
interferes materially with the physical comfort of 
■the plaintiff or prevents him from carrying on his 
accustomed business in the dominant heritage as 
beneficially as he might have done prior to the 
‘disturbance. (Kanhaiya Lai, J.). DUBGA Prasad 
'W. Laohhmi Narain. 78 I.G. 563= 

22 A.L.J. 314=5 L.R.A. GIt. 221 = 

A.I.R. 1924 All. 394. 


EASEMENTS AOT (1882), S. 85—liight. 

—S. 35—Dlsoretiou of Court. 

- Considerations. 

To Courts governed by the Specific Relief Act, the 
question of injunction or no injunction presents 
itself in a different light to what it does to the 
English Courts and that to Courts subject to the 
Specific Relief Act the English decisions have no 
application. In India the Court has a discretion, 
it may— not shall —issue an injunction where the 
injury is such that pecuniary compensation would 
not afford adequate relief. The good sense of Judges 
might be relied upon for adeq\iately protecting 
rights to light on the one hand and freedom from 
unnecessary burdens on the other. There must be 
consideration for both sides in all these controver¬ 
sies. (Young, J.). MAHOMAD AUZAM ISMAID V. 
JAGANNAD JAMNADAS. 87 I.G. 800= 

3 Rang. 230=A.I.R. 1925 Rang. 327. 
—S. 35—Grazing right. 

- Limits and remedy. 

Where grazing rights are enjoyed by the plain¬ 
tiffs in the shamilat deh wherein the defendants 
have proprietary rights and are entitled to cultivate 
the lands, the plaintiffs are entitled to have suffi¬ 
cient pasturage loft for the use of their cattle and it 
should be stated in the decree that the defendant’s 
right of cultivation will extend only to so much of 
the land as will leave plaintiffs a sufficient area 
for grazing purposes. Ths plaintiffs are also enti¬ 
tled to injunction restraining defendants from in¬ 
terfering with their rights. (Moti Sagar and Marti- 
neau, JJ.). Kaushi Ram v. Muhammad Abdud. 

92 I.G. 403=6 L.L.J. 336=A.I.R. 1925 Lah. 216. 
—S. 35—(njanction. 

- Nature. 

An injunction is only an alternative within the 
discretion of the Court and is not an independent 
form of relief. (Ashworth, J.). SURAJ NARAIN v. 
KALYAN BAS. 117 I.G. 618=A.I.R. 1929 All. 430. 
- Conditions. 

When injunction is asked for to restrain the 
threatened disturbance of an easement, the question 
for determination is whether the threatened distur¬ 
bance of the easement would amount to a nuisance. 
A mere invasion of plaintiff’s right of privacy is 
not sufficient to entitle him to an injunction. 
30 Bom. 319, Foil. 

There must be a threat of disturbance sufficient 
to cause substantial damage to the plaintiff, or in 
other words, it must amount to a nuisance, which 
in law implies substantial damage. The damage 
must not be merely sentimental or trifling : but in 
considering whether the property of the plaintiff is 
in fact injured or his comfort or convenience in fact 
materially interfered with, by an alleged nuisance, 
regard must be had to the character of the neighbour¬ 
hood. (Fawcett, J. C. and Kemp, A. J. C.). SHAH 
Mahomed v. Ramzan. 66 I.G. 833=16 S.L.R. 17= 

A.I.R. 1921 Sind 155. 

—S. 35—Interpretation. 

-The word “when” in S. 35 (a) must be cons¬ 
trued to mean “when and where” because it would 
be useless to prescribe that au injunction could bo 
granted when damages can be claimed under S. 33. 
if damages under S. 33 could not bo claimed. (Ash¬ 
worth, J.). Suraj Narain v. Kalyan Das. 

117 I.G. 618=A I R. 1929 All. 430. 

—S. 35—Light. 

- ‘Relief—Substantial damage necesstry. 

An injunction to restrain the disturbance of au 
easement of light can only be granted where sub¬ 
stantial damage is proved to have been caused. 
29 All. 571, Not foil.', A.I.R. 1924 All. 394; 
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EASEMENTS ACT (1882), S. 36'-KemoYal of 
obstruction. 

S3 Mad. 327, Foil', Colls v. Some and Colonial Stores 
Ltd.y (1901) A.C. 179 and Kine v. Jolly, (1905) 1 Oh. 
480, Bef. {Ashworth, J.). SUEAJ NARAIN v. KALTAN 
^0^- 117 I.C. 618==A I.R. 1929 All. 430. 

—S. 36—RemoTal of obstruction. 

—I-A person is not justified in taking the law in 

his own hands and removing the wrongful obstruc¬ 
tion of an easement contrary to the provisions of 
S. 36 of the Easements Act. (Fawcett and Patkar, 
JJ.). ZiPBU TANOJI PATID V. Empebor 
101 I.C. 604 = 29 Bom. L.R. 484 = 28 Cr.L.J. 476 = 

51 Bom. 487 = 8 A.I.Cr.R. 72= 
A.I.R. 1927 Bom. 363. 
—S. 38—Release—Construction. 

-Where the eastern wall of A’s house con¬ 
tained ventilators which A was enjoying for more 
than 20 years but in la02 A agreed with B, the ad¬ 
joining owner, that he would allow the ends of 
rafters of the next storey which B might build, to i 
be placed on the wall, 

Held, that the agreement will not give B the 
right to so build the next storey as to obstruct the 
ventilators enjoyed by A. (Martineau, J.). NANDU 
SHAH V. SANT Ram. A.I.R. 1923 Lah. 249. 

—S. 41—Grant—Construction. 

-The scope of a grant of casement (right of 

way) must be determined by the terms of the con- 
tract between the parties. Where there is nothing in 
the terms of the grant that it was to continue only 
until such time as the necessity was absolute and 
there was no evidence in support of such agree¬ 
ment it must be held that the grant was not limit¬ 
ed till the necessity for it existed. (Srivatsava, 
J.). HIRAJEE V. SURA.J BALI. 

115 I.C. 303 = A.I.R. 1929 Oudh 351. 
—S. 41—Termination of necessity. 

-In considering the questions of easements of 

necessity, convenience is not the test, but absolute 
necessity. They end with the necessity creating 
them. A way of necessity therefore is extinguish¬ 
ed when the necessity terminates by the dominant 
owner acquiring adjoining property through which 
ho can pass and repass to the old dominant tene¬ 
ment without reference to the servient tenement, 
and when once extinguished the dominant owner 
cannot revive it by any acts on his part. 33 All. 467; 
19 Bom. 797 ; 4 0. L. J. 367 ; Holmes v. Goring, 

2 Bing. 76 and 60 I. C. 504, Pel on \ 28 Mad. 495, 
Not appr. (Ananlhakrislina Ayyar, J.). (SABI- 
PELLA) VENKATAPATHIRAJU* V. (SARIPELLA) 
BUBBARA.7U. A. I. R. 1930 Mad. 789. 

—S. 43—Increase of burden. 

- Test. 

There was a parnala or a waterspout on the roof 
of the defendant’s house to discharge water on to 
plaintiff’s land. The defendant raised the height 
of the roof and along with it that of the waterspout 
by about 2^ or 4 feet. 

Held, that no additional burden was thrown on 
the servient tenement and the easement was not 
destroyed : Harvey v. IValters, (1873) 8 C. P. 162, 
Ap2d. (Zafar Ali, J.). KABAM ILAHI v. GhULAM 
Mustafa. 102 I. C. 447 = A. I. R. 1927 Lah. 492. 

•- Test and remedy. 

If. whatever steps the servient tenement can 
take, must necessarily interfere with the lawful 
enjoyment of the original arrangement and the 
additional burden cannot be reduced, then the 
easement is extinguished, but where the burden 
can bo reduced without difficulty, to original 
limits, the easement is not extinguished. 

At one time it was thought that the right to 
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ancient light could be lost by pulling down th^' 
buildings having the right; that is not the law* 
now. 91 Law Times 816, Foil. 

The remedy open to the owner of the servient* 
tenement is to proceed against the person who 
claims the wrongful enlarged user and on his 
refusal to desist to take the proceedings for an in¬ 
junction. {Mears, C. J. and Banerji, J.). RAMESH- 
WAR DATAL V. B. MAHARAJ CHABAN. 

65 I. C. 643=44 All. 343=20 A. L. J. 202=^ 

A. I. R. 1922 All. 28. 
—S. 46— Extinction—Test —ReTiTal. 

—-The unity of the dominant and servient- 

estates in the same person extinguishes the ease¬ 
ment appurtenant to the dominant estate, for no per¬ 
son can have an easement on land which he himself* 
owns. Bub unity of title of the two estates will 
not extinguish an easement, unless the ownership* 
of the two estates be co-extensive, equal in validity,' 
quality and all other circumstances of right. If 
one estate is held in fee and the other for a temp 
of years, there is no unity of possession that will 
extinguish an easement of one estate as against tha^ 
other; but the unity of possession in such cases 
will only suspend the easement during the time of 
such unity of possession. Consequently, an- 
easement may be revived, after it has been ex¬ 
tinguished by the union of the dominant and 
servient tenements in one owner by their subse-' 
quent severance, provided the easement is appa¬ 
rent, continuous and essential to the enjoyment of 
the dominant tenement. If there has been unity of* 
possession merely an easement which has been' 
thereby suspended will revive on severance of the 
union but if there has been unity of seisin for 
estates in fee simple and not unity of possession 
merely, all easements are absolutely extinguished* 
and will not revive, unless they are re-created on 
severance of the former dominant and servient 
estates. (Mookerjee and Chotzner, J J.). TINKORT 
PATHAK V. RAM GOPAL. 70 I. C. 663= 

36 C. L.J. 161 = 50 Cal. 356 = A. I. R. 1923 Cal. 8. 
—8. 46—Joint ownership. 

-Where the dominant owner had an easement* 

right in respect of ventilators in a wall of his houso' 
the fact that the adjoining servient owner acquires 
by agreement a joint ownership in the wall will' 
not operate to extinguish the easement. It would 
have been otherwise if he had acquired the joint 
ownership of the whole house of the dominant- 
owner. {Martineau, J.). NANDU SHAH v. SANT 
RAM. A.I.R. 1923 Lah. 249. 

—S. 47—Non-user. 

-'When an easement right to the water in a 

stream is not enjoyed for 20 years continuously, 
the right is extinguished. (Phillips and Deva- 
doss, JJ.). VEERABHADRATYA V. Ramachandra. 

73 I.C. 66=18 M.L.W. 404=1923 M.W.N. 454=- 

A.I.R. 1923 Mad. 674. 
—B. 47—Right to water—Non-user—Extinction. 

-—The right to take a half share of the water 

from the well on another’s land for irrigating one’s- 
own land, is an ordinary easement liable to be extin¬ 
guished under S. 47 if not exercised for more thaiv 
20 years and not an easement of necessity. Such- 
right does not of itself import ownership of half 
the well. (Shah and Hayward, JJ.). ANANTA v. 
Ganu. 45 Bom. 80=A.I.R. 1921 Bom. 417.. 

—8. 50—Exercise of right. 

- No right to compel. 

The owner of the servient tenement cannot com¬ 
pel the owner of the dominant tenement to con- 
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tinue the exeioiee of his tight even where that 
tight has been exercised uninterruptedly for over 
20 years and even if its exercise should be benefL* 
oial to the servient tenement. (Dawson-Miller, C.J. 
and Mullick, J.). MT. SARBAN v. PHUDO SAHU. 

69 I.C. 947 = 4 P. L. T. 81= 
1922 P. H. C. C. 305=2 Pat. 110 = 

A. I. R. 1923 Pat. 65. 

—S. 51—Regrant. 

- Fresh user — Acquiesce*tce. 

Where defendant had had a right to take wrater 
from the well on plaintiff’s land for irrigating his 
(defendant’s) land but this right was extinguished 
on account of non-user for more than 20 years, and 
plaintiff permitted defendant to repair the well 
which had fallen into ruin and defendant did 
accordingly and used the water of the well for the 
purpose of irrigation. 

Held, that the plaintiff must be held to have 
regranted the easement to defendant and that he 
was estopped from questioning defendant’s right 
on the ground of want of registered deed to support 
the grant of the easement. {Shah and Hayward, 
//.). AnANTA V. GanU. 45 Bom. 80= 

A.l.R. 1921 Bom. 417. 

—S. 51—Revival. 

- Held, that an easement which is once extin¬ 
guished cannot be revived by any act on the part of 
dominant owner. {Anantha'krishna\ Aiyar, J.). 

Venkatapathi RAJU V. Subbaraju. 

1930 M.W.N. 120. 

—S. 52—Gomroon privy. 

-Whore the landlord provides for the use of 

his tenants residing in a number of rooms, a privy 
which however is not expressly included in the 
lease of the rooms, the tenants are mere licensees 
in respect of the privy and the privy remains 
under the control of the landlord, both as regards 
user and repairs. {Marten, C.J. and Kemp, J.). 
LAKHIMCHAND KHETSEY V. RATANBAI. 

101 I c. 210=51 Bom. 274= 
29 Bom. L R. 78=A.I.R. 1927 Bom. 115. 
—S. 52—Gutting of wood. 

- When a licence. 

One or more inhabitants of a village taking wood 
from the landlord’s jungle without the latter’s 
knowledge cannot by so doing for any length of 
time acquire a right to cut and appropriate wood 
contrary to the wishes of the latter. Similar acts 
done with the permission or acquiescence of the 
owner being referable to a license express or im¬ 
plied cannot likewise confer a right as against 
him. {Niamatullah, J.). MOHAMMAD YusUF v. 
SURAJ BALI Sing. 123 I. C. 377 = 

A. 1. R. 1930 All. 338. 

—S. 52— Interest in the property.’ 

-The right to excavate the earth and to carry 

it away for the purpose of making pots is in the 
nature of a benefit arising out of land or amount¬ 
ing to an interest in land, and as such it will 
make the license irrevocable at the option of the 
owner of the land. {KinkJiede,A.J.C.). BUSHI Bhiku 
P. RUSHI SHEOEAM. 107 I.C. 522=23 N.L.R. 192= 

A. I. R. 1928 Nag. 87. 

—S. 82—‘ Interpretation.’ 

•- Fawcett, J. —The words “an interest in the 

property’’ in S. 52 are presumably intended to 
cover cases where there might be a right in the 
property granted such as a lease, or a right of joint 
poseession. {Shah and Faioceit, JJ.). JANABDAN 
Mahadeo V. Ramachandba Mahadbo. 

. 101 I.C. 393=29 Bom. L. R. 312= 

I A. , . A. I. R. 1927 Bom. 240. 


EASEUENTS AGT.’'(1882), S. Ba^License and^ 
lease. 

—S. 52—Lioense and Easement. 

-^Where on a partition between two brothers, 

a house with a well fell to the share of one off 
them, while a house without a well to the other’ef 
share and in the partition deed, it was stated thab 
the latter should, “out of brotherly affection bo-' 
allowed to take the water of the well, and that ho 
was asking (it), not as a matter of right but simply’ 
out of (brotherly) regard”, the first brother put up 
a wall near the well to prevent water being taken- 
out of it; in a suit the aggrieved brother to esta¬ 
blish his right to take water from tho well, 

Held, that the right acquired by the plaintiff 
under tho deed was not an easement but was a/ 
license as defined in S. 62. {Shah and Fawcett, JJ .). 
JANARDAN MAHADEO v. RAMOH.VNDRA MAHADEO.* 

101 I.C. 393 = 29 Bom.L.R. 312=- 
A.l.R. 1927 Bom. 249. 

—S. 52—License and lease. 

- Test. 

The main test for deciding whether a person is a 
licensee of a property or a lessee is that of exclu¬ 
sive possession. If the effect of the agreement ia 
to give exclusive possession to the holder, thought 
subject to certain reservations then it is a lease , 
if the agreement is merely for tho use of the pro¬ 
perty in a certain way and on certain terms whila 
it remains in the possession and control of tha 
owueritis a license: Olenwood Lumber Co. v.. 
Phillips, (1904) A.C. 405 ; A.l.R. 1923 Bom. 228, Pel, 
OH. {Mirza and Broomfield, JJ.). SheriP DADU- 
MiYAJi V. Emperor. 32 Bom. L.R. 332=- 

A.l.R. 1930 Bom. 165.. 

■ -The distinction between a lease and a licensa 
is “not a question of words but of substance. If 
the effect of the instrument is to give the holder an 
exclusive rightlof occupation of the land though- 
subject to certain reservations or to a restriction of 
the purposes for which it may be used, it is in law. 
a demise of the land.” Glenwood, Lumber Co., Ltd^ 
V. Phillips, (1904) A. C. 405, Foil. {Graham and. 
Mitter, JJ.). SECRETARY OF STATE v. BHUPAD 

Chandra ray. 57 C. 655. 

- Distinction, 

An agreement by which a certain quantity of 
grain is agreed to be paid to tho owner every year 
on account of the damage to bo sustained by him 
by his allowing tho other persons to take their 
cattle or carts over a strip of land is lease and nob 
a license nor an easement and the payment claim¬ 
ed is rent. {HalUfax, A.J.C.). INDAL v. DeBI. 

92 I.C. 683=A.I.R. 1926 Nag. 174^ 

- Constru c tion. 

Where a plain piece of paper unstamped and- 
uuregistered recites that the plaintiff has been 
given permission to plant trees on a certain 
plot. 

Held, that if the document is to be oonsiderodf 
a mere lioense then, under S. 62 of tho Ease¬ 
ments Act, it cannot create any interest in the- 
property ; and that if it is to be treated as a lease 
it is invalid under the provisions of S. 107 of tho 
Transfer of Property Act, and that in either case 
a person in -actual occupation of the plot^ oannok 
be ejected by means of that document. {Misra,J.)^ 
Gulab Khan v. Lal Mahomed Khan. 

96 I.C. 4iO = A.I R. 1926 Oadh 609i 
- Distinction. 

Tho difference between a lease and a license is 
that, in the case of a license there is no interest in 
immovable property transferred to the licensee : 
while in the case of a lease there is a transfer oik 
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•carving out of such interest in favour of the person 
in whose favour the lease is granted. One chief 
■consideration is whether there is any right of ex- 
■clueive possession given. If the effect of the doou- 
•xnent is to give the holder an exclusive right of 
•occupation of the land, it will be a demise of the 
•land but it is not a mere question of words but of 
‘Substatxcd. The mere oalling a dooiiment a license 
would not affect the question but in arriving at a 
•conclusion where the terms are not clear, one has 
to see what the circumstances are to judge the in- 
-tention of the parties. It is relevant to consider 
what the rights of the parties were and what the 
object of the agreement was. The mere fact that 
tihere ate restrictive covenants would not by itself 
miake a lease a license if the other terms are clear, 
out in considering what the intention of the parties 
was, it 18 relevant to see what control one party 
has over the property on which another party is 
■allowed to do certain things. 

Provisions that the grantor should have “free 
access atall times,” that the grantee should not 
sub-let or transfer his rights without the grantor’s 
•consent, that upon the determination of the license 
the ^antors might re-enter upon and re-take and 
absolutely retain possession, etc., do not establish 
a lease where the other terms and circumstances 
show that no interest in immovable property was 
transferred or that exclusive possession of land was 
not given. Conditions such as the ones referred to 
above, which restrict the licensee’s rights and 
which, as the licensee cannot claim such rights 
even in absence of such provisions, are unneces¬ 
sary in a license and would be natural in a 
lease, may be due to extra caution on the part of 
the parties and do not necessarily indicate that a 
lease was intended. 


In this case, certain documents by which leave 
was given by a Railway company to stack coal on 
station yards were held to constitute a license and 
not a lease. (Spencer, Offg. C. J., Kumar as ivami 
Sast7-i and Krishnan, JJ.). ACTING SBGRBTART, 

Board op Revenue v. The agent. South 
Indian Railway Co. 86 I.C. 688*^48 Mad. 368= 
A.I.R. 1925 Mad. 434=48 M.L.J. 161 (F.B.). 


Construction. 


It is essential to the creation of a tenancy 
of a corporeal hereditament that the tenant should 
■have the right to the exclusive possession of the 
premises. A grant under which the grantee takes 
only the right to use the premises without exolu- 
sivo possession operates as a license, and not as a 
lease. Having regard to the rights of a lessee, 
which are specified in 8. 108 of the Transfer of 
Property Act, in particular the rights to growing 
crops and to put up structures, it seems difficult 
to say that there could be a valid lease not of a de¬ 
finite area of immovable property but of an area 
the position of which varies from time to time. 
On the other hand, it may be said that “immov¬ 
able property” (as defined in the General Clauses 
Act) includes not only land but benefits to arise 
out of the laud so that there can be a lease of the 
l)enefit of keeping chattels, such as a oar and 
carriage, within certain special limits although 
the place occupied by the chattels might vary from 
time to time. Ordinarily the law takes it that a 
case of that kind is not one of a demise, but that 
of a license. The mere fact that a person has had 
the exclusive use of a particular cubicle for two 
years and that it was the intention of the parties 


EASEMENTS AOT (1882), S. 86~Iiite^Mtatfon. 

that no one else should use that cubicle so long as 
the person kept his oar on the premises is nbtin law 
sufficient to show that the agreement was a demise 
or a lease and not a license. (Kawcett, J.), THE 

Indian Hotels Company Ltd. v. phiroz 

SORABJI, CONTRACTOR. 88 I. C. 316= 

23 Bom.L.R. 84=A. I. R. 1923 Bom. 228. 
—S. 52—Rights of licensee. 

A licensee has no interest in property, and so 
cannot maintain a suit for possession. Seap v. 
HartUrj, (1889) 42 Ch. D. 461, Bel. on. (Iqbal 
Ahmad, J.). Manhalal Rai v. Ram Gulam. 

103 I. 0. 43=A.I.R. 1927 All. 638, 
—S. 54—Implied license. 

- Construction. 

A and B cotton mill companies owned adjoining 
lands and had common agents. On the land of 
A company a godown was built and a tank was 
excavated for the use of the B company by the 
common agents. Later on, the two companies 
were managed by separate agents. A company had 
never challenged the arrangement. In 1916 dis¬ 
putes arose between the agents and in 1923 A 
company sued to recover possession of the land. 
Held, that under the circumstances there was a 
grant of a license implied from the conduct of the 
A company acting by its agents and that the B 
company was entitled to rely on the principle of 
Ramsden v. Dyson, (1865) 1 H. L. 129 to the effect 
that it had built upon A company’s land in the 
expectation induced by the A company that it 
would be granted a permanent; lease of that land. 
(M:arUn, C.J. and Murphy, J.). GUJBRAT GINNING 
Go. t>. MOTILAL HIRABHAI SPINNING CO. 

123 I C. 431 = 33 Bom. 792= 
31 Bom. L. R.1310=A.I.R. 1939 Bom. 84. 

- What is. 

N had built a house on another’s land with the 
permission of his predeoessor-in-title. After N*b 
death two of his sons executed an agreement to pay 
ground renb for the land and to vacate in case of 
default. Afterwards it was found that N's sons 
including the executants of this agreement and 
their descendants had abandoned the house, and 
that the house was in the occupation of .^’s 
daughter and her son, 

Held, that the agreement to pay ground rent was 
not binding on the latter and that they were 
licensees deriving title directly from N and 
not tenants. (Kanhaiya Lai, J.). Amjad Khan v. 
Shafiuddin Khan. 78 I.C. 218= 

A. I. R. 1923 All. 203. 

—S. 55—Rights of Licensee. 

- A license to live for generation must be pre¬ 
sumed to permit all enjoyments of life by the licen¬ 
see without restriction. Eating meat or beef is 
such a reasonable enjoyment of life and it does not 
per se injure the rights of others. 

Held, that a licensee has a right to slaughter 
cows at his residence. (Sulaiman and Sen, IJ.). 

Naubahar Singh v. Qadir bux. 

125 I. C. 14= 1930 A-L.J. 875. 

—8. 36—Interpretation. 

'Fawcett, J".—The words “save as aforesaid** 
in the second part of S. 56 bring in the words 
“unless a different intention is expressed or neces¬ 
sarily implied.” (Shah and Fawcett, JJ.). JANAB- 
dan MAHADBO V. Ramohandra MAHADBO. 

1011. G. 303=29 Bom.L.R. 312= 

A.I.R. 1927 Bora. 240. 
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BJIBEHENTS JLCT (1882), S. 56~Irreyoca1)Ie 
license. 

—8. 56—Irrevocable license. 

-The becoming irrevocable of a license does 

not make it transferable. {Walsh, Ag. C. J. and 
Ryves, J.). KALLV Shah v. Raheem Baksh. 

84 I. C. 284=5 L.fi.A. Civ. 532= 
A. I. R. 1924 All. 825. 

—S. 56—Partnership. 

' The mere fuot that a licensee enters into a 
partnership with others or another in respect of 
profits or losses of the business for the carrying on 
of which he has obtained a license does not 
necessarily involve either a sale, transfer or sub¬ 
letting of the license. (Srinivasa Aiyangar, J.). 
GANGADAEA SAH V. SWAMINADA MUDALI. 

92 I. C. 112=22 M. L. W. 679 = 
A. I. R. 1926 Had. 218. 
—S. 56—Right of residence. 

-The site of a hut in a grove in which a licen¬ 
see is permitted to live belongs to the zamindar 
and neither the right of occupation of the huts nor 
the site can be transferred by the licensee. 

(Dalai, J.). Batuk Prasad v. Bhaqwan Das. 

110 I.C. 465=A.I.R. 1928 All. 659. 
—S. 56—Right to baild. 

-When, in a non-agricultural village, the 

zemindar grants leave to a person to build a 
kachcha house on parti land, the grantee becomes 
a mere licensee and a transfer by him or his right 
to build is not enforceable : A.I.R. 1925 Oudh 262 ; 
29 All. 138 and 83 All. 757, Dist. (Wazir Hasan, 
J.). Ram Bhabosay v. Zamobi Begam. 

103 I.C. 681=1 L.C. 238=A.I.R. 1927 Ondh 314. 
—S. 56—‘Riyayas.’ 

- Right to transfer — Presumjption. 

In case of riyayas occupying houses in cities and 
towns, it is to be presumed that they have a right 
of transfer, unlike those who inhabit agricultural 
areas, and so if a licensor sues to eject the trans¬ 
feree of a riyaya he has to prove not only his 
ownership but must also prove the existence of 
custom or terms of the grant under which the 
house in dispute was built which make the trans¬ 
fer thereof invalid, entitling him to recover posses¬ 
sion of the site : 16 I.C. 353 and A.I.R 1924 All. 112, 
Rel. on. (Niamaiullah, J.). ilOHAMMAD Sher 
Khan v. amjad Hussain. 117 I.C. 365 = 

A.I.R. 1929 All. 494. 

—8. 57—Duty of licensor. 

-Under S. 57 the licensor is bound to disclose 

any defect in the property likely to be dangerous 
to the licensee of which the licensor was aware but 
the licensee was not. In other words the licensor 
is under a duty not to lay a trap either at the 
beginning of the license or during its continuance 
and if the licensor docs not disclose any hidden 
risk in the use of the subject of the license to the 
licensee of which the latter is not aware that 
amounts to negligence and if any loss is caused due 
to such negligence, the licensor is liable for dama¬ 
ges. English Case-law referred to, (Marten, C.J. and 
Kemp, j.). LAKHMICHAND KHETSET v. RATANBAI. 

101 I.C. 210=51 Bom. 274=29 Bom.L R. 78= 

A I R. 1927 Bom. 115. 
*—^—It is an elementary rule that the grantor of 
licence is under an obligation to put the licensee 
in a position to enjoy the licence. (Mookerjee and 
Chotzner, JJ.). FREDERICK THOMAS KiNGSDET v. 
The Secretary of State. 

72'I.C. 270 = 36 C.L.J. 271 = 
A.I.R. 1923 Cal. 49. 
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—S. 59—Applicability. 

-The transferee contemplated by S. 59 must 

be a person who was not the licensor himself. The 
section has no application to a case in which one 
of two joint licensors transfers his interest in the 
property, with respect to which the license has- 
been granted, in favour of his co-licensor 
(Iqbal Ahmad, J.), BHUKHAN SING v. JUGABDE(> 
KOERI. 98 I. C. 814= A.I.R. 1929 All. I 97 . 

—S. 59—Grant for consideration. 

- Not revoked on transfer. 

A grant for consideration of a right to build a 
pacca structure on the land of the grantor under- 
the terms of the contract cannot be revoked by the 
subsequent transfer of the property, {Wazir Hasan 
A.J.C.). Ragho Pershad V. Secretary op 
STATE. 74 I.C. 369=9 O.L J. 629 = 27 O.C. 64 = 

A.I.R. 1923 Oudh 114. 
—8. 59—Permanent structure. 

- Transferee's right. 

Where a structure of a permanent character has 
been made in pursuance of a license the transferee 
has no greater right than that possessed by his 
transferor and is bound by the license • 37 All gi 
Foil. ; A.I.R. 1929 All. 140, Dist. (Daniels J 
FAQIRUIiLAH V. WALIKHAN. 97 I.C. 337 = 

A.I.R. 1926 All. 714, 
—S. 59—Termination of license. 

-Where the licensor transfers the property to 

another, the license ceases to exist by operation of 
law. (Mears, C.J. and Ooknl Prasad, J.) Bhoj 
Raj V. Hardbva. 77 I.C. 140 = 44 All. 726= 

20 A.L.J. 608=A.I.R. 1923 All. 140,. 
- Licensor's death. 


When the grantor of a license dies, his heir 
can treat the licensee as a trespasser with¬ 
out giving notice of revocation of the license 
with respect to immovable property. iKotwal 
A.J.C.). kabselal V. Badri Prasad. * 

68 I.C. 107=18 N.L.R. 76 = 
A. I. R. 1922 Nag. 162. 
—S. 59—Transferee, rights of. 

-Under S. 59, the transferee is not as such 

bound by the term of the license granted by the 
vendor. The wish expressed by the vendor in the 
deed of sale in favour of the licensee that license 
be respected by the vendee has no legal effect and 
in spite of it, according to the terms of S. 59, it is 
open to the transferee to withdraw the license, 
(Wazir Hasan, Ag. C. J. and Haza, J.). Bhajja 
CHUTTAN. 7 o. W. N. 468= 

A. I. R. 1930 Oudh 203. 


-o. cannot oe interpreted so as to give the 

transferee a right of revocation of a license which 

by the transferor himself; 
37 All. 91. Foil. (Kxng,J.). ThAKURPRASAD v. 

J. Thomkinson. 102 I, C. 26= 1 li. C. 44= 

e «A ■ 1 - 1 -.... A. I. R. 1927 Oudh 206. 

—S. 60—Applicability. 

Section 60 (b) applies equally to permanent 
works executed on the land of the licensor, or on 
the laud of the licensee, provided the licensee hag 
acted upon the license in executing the work 
^rmden v. Dyson, (1865) 1 H. L. 129; Plimmer v‘ 
Wellvngton, (1884) 9 A. G. 699; Winters. Brockwell 
(1807) 8 East 308; Liggin v. Inqe, (1881) 7 Bing 682 
and 29 Bom. 580. Ref. and Expl. (Marten, C J and 
Murphy, J.). GUJRAT GINNING CO. v. MoTIDAT 

Spinning Co. 3i Bom. L. R. 1831 = 

A. I. R. 1930 Bom. 70. 
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:%ASEUENTS ACT (1882), S. 60—Building 
license. 

^S. 60—Bnilding license. 

--Where a license is granted to build houses 

on the site and the licensees have erected a work 
of a permanent nature on the site the license can¬ 
not in view of the provisions of S. 60 be revoked. 
Xigbal Ahmad, J.). Shahjahan BeGAAI v. MUNNA. 

100 I. C. 479== A. I. R. 1927 All. 342. 

-Where land had been given to a licensee free 

of rent for building a house thereon and the licen¬ 
see built a permanent structure the license became 
irrevocable and the licensor could not afterwards 
"Cevoke the license, nor could he claim damages 
for use and occupation. {Raza, J.). RAM DAYAL v. 

Nisar Husain Khan. 

911. C. 1031=13 O.L.J. 170. 
—S. 60—Denial of title. 

-The denial of title does not operate to a for¬ 
feiture of a license. 39 All. 621,J^o77. {Mulcerji, J.). 
Tripathi Anand Nath Tbwari v. Jokhu 
KURMI. 113 I.C. 757 (All ). 

-A licensee in possession dees not, like the 

tenant, by denying title of the grantor of the 
license forfeit the license and become liable to 
ejectment. (1901) A.W.N. 157 and 39 All. 621, Foil. 
{St/uart, J.). Mt. Durqa u. Babu Ram. 

75 I.C. 596=A.I.R. 1923 All. 403. 


^8. 60—Interpretation. 

- Fawcett, J. —Section 60 (a) does not neces¬ 
sarily use the w’ords “transfer of property*’ in the 
limited sense of a transfer as defined in the Trans¬ 
fer of Property Act. (S7ia7t and Fawcett, JJ.). 

janardan Mahadeo V. Ramachandra Maha- 
X>EO. 101 I.C. 393=29 Bom.L.R. 312= 

A.I.R. 1927 Bom. 240. 

—S. 60—ReYOcability. 

■-Two companies owning adjoining lands 

managed by common agents erection of building 
and tank on premises of one for use of another— 
Rule in Ramsden v. Dyson, (1865) 1 H. L. 129 held 
to be applicable. License presumed to be granted 
and irrevocable under S. 60 (6). {Case-law referred 
and discussed). Marten, C.J. and Mu/rphy, J»). 
Gujerat Ginning A manufacturing Co. 

ltd. V, MOTILAL HIRABHAI SPINNING & 
Weaving Co., Ltd. 123 I.C. 481 = 53 Bom. 792= 
31 Bora. L.R. 1310= A.I.R. 1930 Born. 84. 

*—S. 60—Revocation on compensation. 

-The Indian Easements Act is a complete and 

self-contained Code, and in view of the provisions 
of Cl. (6) of 8. 60, where a license has become 
irrevocable, the Courts cannot allow a licensor to 
revoke the license, on condition of his making 
compensation to the licensee for loss incurred by 
the revocation of the license. (Iqbal Ahmad, J.). 

Bhukhan Sing v. jagabdeo koeri. 

98 I.C. 814=A.I.R. 1927 All. 197. 


—S. 60—Right to revoke. 

- Partial execution. 

A license cannot be revoked oven wheu part 
only of a work of a permanent character has been 
executed bv the licensee : A. I. R. 1924 Nag. 254, 
Rcl. on. (Afacnair, A.J.C.). 

Pyareuad. 117 I.C. 224= A.I.R. 1929 Nag. 141. 

■- Test — Limit. 

Where a licensee constructs permanent building 
on licensor’s site under implied license, the license 
is irrevocable as to building and licensee cannot bo 
ejected. The irrevocability is restricted to the 
portion covered by building. 8 All. 69, Rel. on, 
i^ubhedar, A.J.C.). MT. MANBI v. KODU. 

118 I.C. 676 = A.I.R. 1929 Nag. 269. 


EASEMENTS ACT (1882), S. 60—Right to re- 

Yoke. 

-A license to use the land of another unless 

coupled with a transfer of the property is revoca¬ 
ble subject to the right of the licensee for damages 
if revoked contrary to the terms of any express or 
implied contract. A mere license is revocable at 
the will of the licensor unless it is coupled with a 
grant and in that case it will become a lease and 
would require compulsory registration. (Shadt 
Lai, C. J. and Tapp, J.), POHURAM v. MT. TABO. 

120 1. C. 673=30 P.L.R. 746. 

- Conditions. 

A mere license is revocable at the will of the 
licensor unless it is coupled with a grant, in which 
case it becomes a lease and requires compulsory 
registration. 16 Cal. 640, Rel. on. (Shadi Lai, C. J. 
and Tapp, J.). POHU RAM v. Mt. TaBO. 

120 I.C. 673=30 P.L.R, 746. 

- Test. 

Where on partition one of the brothers ,1s allow¬ 
ed to take water from the well of the other ‘out 
of brotherly affection ’ and ' not as a matter of 
right ’—it amounts to a license coupled with a 
transfer of property and irrevocable under 8. 60(a) 
of the Easements Act. (Shah and Fawcett, JJ.). 

Janardan Mahadeo v. ramchandba Mahadeo. 

101 I.C. 393=29 Bom.L.R. 312= 

A.I.R. 1927 Bom. 240. 

- Rule as to. 

A mere license is irrevocable when the licen¬ 
see, acting upon the license, has executed a work 
of a permanent character and incurred expenses 
in so doing. In oases falling within this rule, if 
the licensor desires to be able to revoke he must 
expressly reserve the right when he grants the 
license, or limit it as to duration. (Kinkhcde, Offg. 
A. J. C.). DAYAEAM V. DEORAO. 94 I. C. 923= 

22 N. L. R. 162=A.I.R. 1926 Nag. 376. 

-A license cannot be revoked, if the licensee 

acting upon the license has executed a work of a 
permanent character unless the license is shown to 
have been granted under restrictive conditions of 
the nature set up, no revocation can be allowed to 
the prejudice of the licensee by whom a permanent 
structure has been built. (Kanhai/ya Lal,.J.). 
AMJAD KHAN V. SHAFIUDDIN KHAN. 

78 I.C. 215 = A.I.R. 1929 All. 203. 

--OoDstruction of a house by licensee acting 

on license makes license irrevocable. (Walsh, 
Ag. C.J. and Byves, J.). KADDU SHAH v. RAHEEM 
Baesh. 84 I.C. 264=5 L.R.a. Civ. 532 = 

A.I.R. 1924 All. 825. 

-Transferees of one of the zemindars cannot 

sue occupiers of certain plots as licensees for 
storing manure, etc,, where the occupiers on the 
strength of the license had been in possession for 
12 years and had in pursuance of the licence erect¬ 
ed constructions of a permanent character. (Stuart, 
J.). NATHU V. TULSI RAM. 78 I.C. 316 = 

5 L.R.A. Rev. 98 = A.I.R. 1924 All. 434. 

--“Transfer by licensor of ownership does not 

revoke license. (Prideaux, A.J.C.). VITHALDAS 
MARWARI V. GOMA. 79 I.C. 173=20 N.L.R. 60= 

A.I.R. |1924 Nag. 254. 

- Implied license to build. 

Acquiescence may be express or implied. In a 
largo town (where ordinarily the malguzar permits 
persons who are not his tenants, to build on bis 
abadi) the defendant started building a substantial 
house on a vacant site in the abadi. Soon after he 
started building, the malguzar's agent told the 
defendant not to build on that site. Defendant 
replied that he would go and see the malguzar and 
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EASEMENTS ACT (18S2). S. 60—Work of perma¬ 
nent oharaoter. 

4 

oettle tke matter with him. The agent reported 
the matter to the malguzar who took no further 
action until he filed his suit seven years later for 
recovery of the land. 

Held, that no inference was possible from the 
facts but that the plaintiff intentionally induced 
the defendant to believe that he might build on the 
site without any interference by the plaintiff or 
any fear of the plaintiff over attempting to evict 
him and on the same terms as all the other holders 
<^f sites on the abadi and that the suit must be 
dismissed under S. 60 of the Easements Act. 
iHalUfax, A.J.C.). RAMRATAN v. SHIODATTARAI. 

73 I.C. 137= A.I.R. 1921 Nag. 167. 

'—S. 60—Work of permanent oharaoter. 

- Test. 

Whether the building is a work of a permanent 
oharaoter depends on the nature of the building 
and not on the intention of the persons occupying 
it. At the same time the fact that it has been 
dcoupied as a residential house for considerable 
period is a fact which is to be taken into consider* 
ation in deciding whether it is a structure of a 
permanent oharaoter or not. {Daniels, J'.). 
FAQIRUrjIiAH t?. WALIKHAN. 97 I. C. 337 = 

A. I. R. 1926 All. 714. 

- —-’•Kiicheha house. 

A kuchoha thatched house may be a work of a 
permanent character, where it has been used as a 
residence for a good many years and there is no 
evidence to indicate that it is only a temporary 
structure. {Neave^ J.). GAUBI SHANKAR v. MITHAI. 

84 I. C. 264=5 L. R. A. Civ. 400 = 

AJ.R. 1924 All. 750. 

- - Mud building. 

A building which is meant for permanent 
residence, though built with mud and costing only 
a few rupees, is a building of a permanent character: 
28 All. 741, FoU. (Mukerji, J.). TbiPATHI ANAND 
Nath tewabi v. Jokhu kurmi. ii3 I.C. 757. 

‘ B ailway sidi/ngs. 

A and B companies were managed by common 
agents. The agents acting on behalf of the com* 
panies applied to railway company to provide a 
private railway siding for the use of the companies 
which the railway company did. The rails leading 
to the A company's land passed through the B 
company's land. The expenses incurred in laying 
out rails and siding were borne by each company 
Contributing its quota. Later on, the manage* 
mont passed on to separate agents. Disputes 
having arisen between the two companies, B com¬ 
pany prevented the other company from using the 
railway line that passed through its land. A com¬ 
pany sued to obtain a perpetual injunction restrain¬ 
ing B company from obstructing the use of the 
railway line, 

Held, that as the A company executed work of 
a permanent character and incurred expenses in 
the execution, the license could not be revoked 
under S. 60 (&). {Marten, C. J. and Murphy, J.). 

Gujerat Ginning Co. v. Motilal Spinning Co. 

31 Bom.L.R. 1331=A.I.R. 1930 Bom. 70. 

- Kuchcha house. 

\ A Kuchoha thatched house may be a work of a 
permanent character and the fact that the thatch 
IS renewed from time to time does not make it a 
Vfork of a temporary character. {Kanhaiya Dal, J.). 

A-mjad Khan v* Shafiuddin Khan. 

78 I.G. 215= A.I.R. 1925 All. 203. 


EASTERN BENGAL AND ASSAM DISORDERLY 
HOUSES AOT (1907), S. 2— Scope of power. 

- Kuchcha house. 

Even the construction of a kuchoha hut by 
the licensee may be treated as a work of permanent 
oharaoter : 28 All. 741 ; 29 All. 133; S.A. No. 500 of 
1917; A.I.R. 1924 Nag. 254 and A.I.R. 1925 All. 203, 
Bef. {Khinkhede, Offg. A. J. C.). Dataramv. 
Deorao. 94 I. C. 923=22 N.L.R. 162ss 

A. I. R. 1926 Nag. 376. 

- Kuchcha house. 

Buildings of mud walls and thatched roof 
built for the purpose of school and which were in 
existence and kept under regular repair for about 
30 years were held to bo a work of a permanent 
character. 28 All. 741, Foil. (King, J.). ThakUR- 
PRASADV. J. THOMKINSON. 102 I.C. 26= 

1 L.C. 44 = A.I.R. 1927 Oudb 206. 
—S. 61—Implied revocation. 

- Remedy. 

An appropriation of the land licensed to any 
use incousistent with the enjoyment of the license, 
works a revocation and the licensee may maintain 
an action for damages against the licensor for 
broach of contract in unlawfully revoking it. 

Where the license was for valuable consi¬ 
deration, was accompanied by the grant of a profit 
a prendre and was consequently a licence coupled 
with an interest, and where the grant entitled the 
licensee to the exclusive right to catch elephants 
within the defined tracts and for the specified period 
but owing to accidental and departmental fires of 
the Forest Department the licensee was hindered 
in his operation. 

Held, it does not follow as a matter of course that 
the licensee would be entitled to exclusive occu¬ 
pation of the entire territory during such time. It 
is impossible to award the licensee damages when 
the licensee fails as well from uncertainty of cause 
of damages as from uncertainty - of extent of dama¬ 
ges. (Mookerjee and Chotzner, JJ.). FREDERICK 

THOMAS Kingsley v. The Secretary op State. 
72 I.C. 270 = 36 C. L.J. 271= A.I.R. 1923 Cal. 49. 

—S- 62—Revocation—License—Consideration— 
Right to damages. 

' -—Where the licence was for valuable con¬ 
sideration, was accompanied by the grant of a 
profit a prendre and was consequently a licence 
coupled with an interest and where the grant en¬ 
titled the licensee to the exclusive right to catch 
elephants within the defined tracts and for the 
specified period but owing to accidental and 
departmental fires of the Forest Department the 
licensee was hindered in his operation. 

Held, it does not follow as a matter of course 
that the licensee would be entitled to exclusive 
occupation of the entire territory during such time. 
It is impossible to award the licensee damages 
when the licensee fails as well from uncertainty of 
cause of damages when the licensee damages 
when the licensee fails as well from 
uncertainty of damages as from uncertainty of 
extent of damages. (Mookerjee and Chotzner, JJ.). 

Frederick Thomas Kingsley v. The Secre¬ 
tary op State. 72 I.C. 270= 

36 C.L.J. 271= A.I. R. 1923 Cal. 49. 

EASTERN BENGAL AND ASSAM DISORDERLY 
HOUSES ACT <2 E. B. & A. of 1907). 

—S. 2—Scope of power. 

"Under the Eastern Bengal and Assam Disor¬ 
derly Houses Act the owner or occupier of disorder¬ 
ly houses may be ordered to discontinue the use o£^ 
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EASTERN BENGAL AND ASSAM DISORDERLY 
HOUSES ACT (1907)—S. 3--Ppocedure. 

& house as a disorderly house but not to vacate it. 
An order imposing daily fine on prostitutes for 
non-compliance with an order to vacate their 
houses is therefore not competent under Ss. 2 and 3 
and is ultra vires. {Cuming, J.). KUSAM Bais* 
TAMi V. Emperor. A.I.R. 1930 Cal. 638. 

—S. 3—Procedure. 

-Proceedings under S. 3 of the Act, (2 E. B. 

and A. of 1907) are not governed by Cr. P. Code. 
It is not necessary for the Magistrate to act only 
on legal evidence and he need not administer oath. 
But before passing an order he must satisfy himself 
that the house is used as described in S. 2, Cls. (a), 
(b) or (c) and he may do this in any way that does 
not violate the ordinary rules of fairness and pro¬ 
priety, but before he can pass an order iinder S. 3 
ho must not only be satisfied that the houses are 
used as brothels but he must further find an addi¬ 
tional fact to bring it within the provisions of 
0l8.(a), (b) or {c).When the cases of a large number 
of houses are jointly considered, though it is not 
necessary to draw up separate proceedings and 
hold separate enquiries, yet in deciding the ques¬ 
tion whether annoyance was caused,the Magistrate 
should apply his mind to the case of each bouse 
separately. {Newbould and B. B. Ohose, JJ,)t 
Rama Pada v. basanta Baishnabi. 

91 I.C. 881 = 30 C.W.N. 91 = 
27 Cr.. L. J. 145= A.I.R. 1926 Cal. 307. 

EAST INDIA COMPANY. 

See (1) govt, op INDIA ACT. 

(2) SECRETARY'OF State. 

(3) TORT. 

EAVES. 

See Easement. 

ECCLESIASTICAL LAW. 

See CLERGY Discipline act. 

EDUCATION, EXPENSES OF. 

See HINDU LAW—JOINT FAMILY. 


EJECTMENT. 


See also (1) LANDLORD AND TENANT. 

(2) LIM. ACT, Arts. 142 & 144. 

—Burden of proof— (See also Evidence act 
8s. 101 AND 103.) 


Damages and rent. 

Joinder of parties. 

Jus tertii. 

Right to eject. 

Title and possession. 

Miscellaneous. 

—Burden of proof. 

- Resumiytion—Unwillingness or inability to 

serve to be 'proved. ^ , a i. c 

In the absence of a notice to quit the land before 

the suit for ejectment for not rendering service 


was commenced, , a i a 

Resumption could not be ordered unless and 

until it was clearly shown that the defendant was 

unwilling or incapable of doing tt'\* 

od 22 Cal. y38, Bef. {Fazl Ah and Chatterj*, JJ.}. 
NlIiMAL KUMAR SURJAN nUSADH,^^^ 

- \ person suing in ejectment m^st establish 

his title. [Greaves and B.B. GJiose, JX). 

DASV. PROBHAS CHANDRA. Wl.L. 

42C. L.J. 221 = 30 C.W.N. 357= 

A.I.R. 1928 Cal. 460. 

- Proof of title—Plea of tenancy—Onus on 

defei^dant. 


EJECTMENT—Burden of prooL 

In a suit for declaration of title and possession 
where plaintiffs establish their title to the laud iii 
is the duty of the defendant who sets up tenancy 
from one of the co-sharers to establish such a 
tenancy. If one of the plaintiffs is a purohaser- 
from that co-sharer, defendant should show that 
the nature of the tenancy was such that it was 
binding upon the purchaser. Again, in order to- 
make that lease binding against all the co-sharers, 
it is the duty of the defendant to establish satis-* 
factorily that there was a partition between the 
co-sharers, before the alleged lease to himself 
under which his lessor obtained a complete title' 
to deal with the land by way of a lease. If the' 
defendant is successful in establishing a tenancy 
which would be binding against the plaintiff, the 

plaintiff would still be entitled to a decree declar¬ 
ing his title to the property and the liability of 
the defendant to pay rent to the plaintiff. [Grea^ 
ves and Chakravarty, JJ.). ANU BISWAS v. GOPAI*' 
Sheikh. 87 I.C. 642= A.I.R. 1926 Cal. 442. 

-Plaintiff must prove not only title but also. 

possession within 12 years. (Dawson-Miller, C. J.. 
and Foster, J.). KiRAT SlNGH v. SHBORATAN 
SINGH. 96 I. C. 851 (Pat.). 

- Suit for possession—Proof of title. 

Where plaintiff sued to recover immovable pro¬ 
perty on the ground that it formed part of the in¬ 
heritance to which she succeeded, 

Held , that as the defendants, though without' 
title were in possession, the plaintiff could only 
recover that possession by establishing her owm 
title as against them. [Sir Lawrence Jenkins, J,),. 
HASHMAT ALI V. MT. NASIB-UN-NISSA. 

88 I.C. 114 = 30 C. W. N. 196=26 P.L.R. 192 = 
52 I A. 172=6 Lah. 117= A.I.R. 1925 P C. 99.. 

-In a suit framed in ejectment, the plaintiffs- 

must rely upon the strength of their own title, 
and cannot succeed unless they prove that the! 
legal title to the premises is vested in them, and. 
that they have been in. possession of the premises- 
and have been ousted therefrom within 12 year® 
before the suit was filed. (Page, J.). ADMINIS¬ 
TRATOR-GENERAL OP Bengal v. Bal Kissbn 
M iSSBR. 84 I.C. 91 = 51 Cal. 953 = 

A.I.R 1925 Gal. 140. 
-Where a suit is one substantially in eject¬ 
ment the plaintiff is bound to establish the title, 
on which he claims properties. (Spencer, Ojfg. C. 
and Srinivasa Iyengar, J.). Rangappa NAYAK-' 
KAR V. Rangaswami NAYAKKAR. 88 I.C. 249=’ 
1925 M.W.N. 232= A. I. R. 1925 Mad. 1005.' 

- Pattadar—Onus to prove title in grantor. f 

Merely because Government have issued a Patta 
to somebody, there is no presumption that Govern¬ 
ment are entitled to the land of which they pur-- 
ported to make a grant, and it is always for the 
grantee to make out that the grantor. Government* 
in this case, has any title. Unless the title of the 
Government at the time the grant was made i® 
made out, the grantee cannot maintain a suit in 
ejectment against persons who were in possession) 
at the time of the grant. {Ramesam, J.)> ADI-, 

narayana V. K. Venkatasubbayya. 

87 I. C. 48 = A. I. R. 1928 Mad. 752= 

48 M.L.J. 411. 

- Suit by a co-owner—Onus to show unrestricted' 

authority to eject. 

When a lease is granted by one co-owner tho 
other cannot maintain a suit for the ejectment of' 
the lessee from the whole of the premises. In a 
suit by one co-owner for ejectment of a tiespaBser 
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EJECTMENT^Barden of Proof. 


from the whole of the premises the burden of proof 
lies on him to show that he had unrestrioted 
authority to ejeot him on the date of the suit. 
The mere fact that at some point of time in the 
past he had such authority is not sufficient to show 
that he continued to be clothed with that authority 
at the date of the suit so as to be entitled by him¬ 
self to require the defendant to clear out of the 
entire premises notwithstanding the fact that the 
other co.ownerhas manifested his intention to the 
contrary by granting him a fresh lease of the 
entire properties. {Einkhede, A. J. C.). VlTHAD 
V. SADASHEO. 82 I.C. 1041 = A.I.R. 1925 Nag. 175. 

Plea of tenancy — Failure—Onus on defendant. 

Where in an action for ejectment the defendant 
pleads tenancy by contract but fails to prove the 
same, the onus is upon the defendants to show 
some title which will either extinguish or diminish 
the extent of the plaintifi’s title. If the defen¬ 
dants fail, then the plaintifi is entitled to a decree. 
{Mullick and Bucknill, JJ.). SIR RAMESHWAB 
SiNQHv. Rit Lae Singh. 86 I.C. 771 = 

3 Pat. L. R. 50 = 6 P.L.T. 514 = 
A. I. R. 1925 Pat. 739. 


-The plaintifi in a suit for ejectment must 

make out both that h6 had title to the land in suit 
and that he was in possession within twelve years 
of the date when the suit was instituted and if he 
fails to prove his possession then notwithstanding 
his title, it being admitted that the defendant is 
in possession at the date of the suit, his suit must 
fail. {Dawson Miller, C. J. and Mullick, J.). RAM- 
NATH SARANJI V. GOBADHAN PANDEY. 

81 I.C. 669 = 3 Pat. 258=6 P.L.T. 185 = 

K T. R. 1924 Pat. 629. 


- Plea of adverse possession—Onus on defendant. 

In an action for ejectment if the defendants 
plead adverse possession the onus is upon them 
and they must show what was the date from which 
such possession began to run. In such a case the 
plaintifi’s suit cannot be dismissed till the precise 
title acquired by adverse possession has been deter¬ 
mined. < 2 nd JcT.). Sri Ramesh- 

■WAR Singh v. Rit lal Singh. 86 I.C. 771 = 

3 Pat. L.R 50 = 6 P L.T. 514 = 
A. I. R. 1925 Pat. 739. 


- -Plaintiff's failure in prior proceedings. 

Where plaintifi failed in Criminal Procedure 
Code, S. 145, proceedings to prove possession 
and also in survey proceedings the onus thus lay 
heavily on the plaintifis to show that the defen¬ 
dant was not in possession of the properties by 
virtue of the title he alleged in the previous pro¬ 
ceedings. {Mr. Ameer AH). INDRAJIT v. AMAB 
Singh. 74 I.C. 747=21 A. L.j. 554= 

4 P. L.T. 447=1 P.L.R. 345^3 P.L.R. 1924 = 
2 Pat. 676=50 I.A 183=25 Bom. L.R. 1259 = 

28 C.W.N. 277 = 33 M L.T. 233=18 M.L.W. 728= 
4 L.R.P.C. 123=5 L.R P C. 8 = 39 C.L.J. 318 = 
A.I.R. 1923 P.C. 128 = 45 M. L. J. 578. 

— ’Suit on title. 

It is for the plaintifi in a suit to establish his 
title to the land and if he has failed to do so, the 
failure of defendant to establish his title cannot 
afieot the position. {Greaves and Panton, JJ.). 
M. ABDUL Azizv. Amir Ali. 67 I.C. 149 = 

A.I.R. 1923 Cal. 166. 

- ^ -In a suit for ejectment it is incumbent upon 
the plaintifis not only to prove their title but also 
that they have been in possession within twelve 
years of the date of the suit. {Das and Kulwant 

J). D. YOL. Ill—17 & 18 


EJECTMENT— Damages and rent. 

Sahay, JJ.) Ohattrapat Pratab Bahadur 
SAHAI V. 0. G. Lees. 72 I.C. 649 = 1 P.L.R. 322= 

4 P.L.T. 487 = A.I.R. 1923 Pat. 838. 
——A plaintifi can succeed only on the strength 
of his own title and not on the weakness of a 
defendant’s title. {Abdul JRaoof and Harrison, JJ.). 
DUBGADEVIv. SHIB DEVI. 4 L. L.J. 173 = 

A.I.R. 1922 Lab. 83. 
—Plaintiffs in a suit for ejectment are under 
an obligation to establish their title to the relief 
which they seek in the suit, i.e., they must estab¬ 
lish their right that they are entitled to turn the 
defendants out of the actual possession of the plots 
in question. {Wazir Hasan, A.J.C.). LlAQAT 
Husain v. Nabotam Das. 65 I.C. 780= 

8 O.L.J. 516 = A.I.R. 1921 Oudh 254. 

Per Full Bench {Jwala Prasad, J., dissenting ).— 
The plaintifi in a suit for ejectment must prove not 
only his antecedent title but also his possession 
within 12 years of the suit. In the absence of any 
credible evidence on either side as to possession the 
plaintifi must fall and the presumption arising 
from title cannot be called in aid to give weight to 
evidence unworthy of credit any more than if no 
evidence at all had been given, and the plaintifi 
cannot succeed merely by proving a title and 
possession at some antecedent period. S. A. 728 of 
1917 and 4 P. L.J. 463, Overruled. {Dawson Miller, 
C.J., Jwala Prasad, Das, Adamiand Bucknill,,JJ.). 
Shiva Prasad Singh v. Hira Singh. 62 I.C. 1= 

2 P.L.T. 487=1921 P.H C.C. 303=6 P.L.J. 478 = 

A.I.R. 1921 Pat. 237 (F. B.>. 
- Dispossessor*s onus. 

Where a person in possession of a property is 
dispossessed by another the onus is on the latter to 
show that he had better title than the former. 
2 P.L.J. 61, Ref. (Jwala Prasad, A.C.J. and Das, J.). 
AWADH BIHARI DlKSHIT V. JiTU SAHU. 

64 I.C. 243 (Pat.). 

—Damages and rent. 

- Decree for mesne profits—Conditions. 

A decree for mesno profits can only be made 
against the trespasser in a suit for ejectment if 
ejectment is decreed. If on an appeal against the 
decree for ejectment that decree is set aside, there 
cannot possibly be a decree for mesne profits. If, 
during the pendency of the appeal against the 
decree for ejectment, a decree for mesne profits haa 
been made, that decree should be considered as a 
decree dependent upon the original decree for 
ejectment, and if that decree is set aside the 
subsequent decree awarding mesne profits on, the 
basis that the plaintifi has obtained a decree for 
ejectment must fall; and the same should be the 
result if the two decrees are passed simultaneously. 
{B. B. Ohose and Bose, JJ.). BHOLA Nath 
Majumdar V. Nayeb Khan. 114 I.C. 154= 

48 C.L.J. 387= A.I.R. 1929 Cal. 91. 
- Alternative plea for use and occupation. 

In a suit for ejectment where plaintifi fails to 
prove the contract of tenancy, he is not precluded 
from urging his alternative claim for damages for 
use and occupation. {B.B. Ohose and Graham, JJ.). 
Samiulla V. Nil Mamud. 97 I. C. 564= 

A. I. R. 1927 Cal. 13. 

- Building by trespasser—No damages. 

The principle of English Law quicquid plantatur 
solo solo cedit applies to India, but does not apply 
either to lessees or to trespassers. 

Where therefore a trespasser erects a building on 
another’s land without a bona fide belief as to the 
land belonging to him, the trespasser, on bein^ 
evicted by the owner, cannot receive compensatioa 
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EJECTMENT—Damages and rent. 

for the building, but is entitled only to remove it: 
2Pat.L.J.600;21 AIL 496 and 20 Bom. 298, Foil. 
(Marrison and Dalip Singh, JJ.). CHAKAN DIN v. 
MT. JABAN. 97 I. C. 394= 

A. I. R. 1926 Lah. 694. 

- -Pending ejectment suit—Right to rent. 

It is established as a general principle that the 
right to demand the rent which falls due during 
the pendency of a suit for ejectment is not in sus¬ 
pense during the pendency of the litigation. The 
cases in 12 M.I.A. 244 (P.C.) and 30 Cal. 1033 
(P.O.) are exceptions to the general rule. {New- 
botUd and Panton, JJ.). NAGBNDRA NATH v. 
Sadhu Ram. 48 Cal. 65 = 25 C.W.N. 954= 

A. I. R. 1921 Gal. 525. 

- -Distinction. 

Where the defendant has been in possession of 
a garden in assertion of a hostile title a suit by 
the alleged owner of the garden for damages for 
appropriation of fruits cannot be maintained. But 
the plaintiff, if he is in time, may bring a suit 
either for recovery of possession or recovery of rent, 
as the case may be. {N.R. Chatterjea and Pearson, 
JJ.). HARiHAB Das V. Krishnadhan Ghosh. 

62 I. G. 635 (Gal ). 

—Joinder of parties. 

--— -Co-trespassers. 

Go-trespassers are necessary parties. A decree 
against defendants in the absence of other neces¬ 
sary defendants illegal. A.I.R. 1928 Cal. 138, Foil. 
{MuJcerji and Uullick, JJ.). MOKSHUD MONDAY v. 
KHEDU MONDAIi. 33 C.W.N. 742 = 

A. I. R. 1929 Cal. 669. 

- Principle regarding. 

The principles governing the rule of joinder of 
defendants in an action for ejectment are mainly 
two : first, if any of the persons in possession is 
left out, he remains in possession as not being 
affected by the decree, and the decree as one in 
ejectment and for possession becomes infructuous 
beeause the persona ejected as being bound by the 
decree can always come in under the person who 
remains in possession ; and second, there is a cer¬ 
tain amount of risk involved in not making the 
persons in actual possession defendants, for, in 
execution of the decree, persons may happen to be 
turned out who may then bring actions against the 
plaintiff for wrongful dispossession, not being 
bound by the decree. Deo d. Williamson v. Roe, 
10 Moore 493; Deo d. Lord Darlington v. Cock, 
(1825) 4 B. and C. 259 ; Deo d. Turner v. Qee, (1841) 
9 Dowl. 612; Glen v. Herring, (1905) 1 K. B. 152 
and ifinet v. Johnson, (1890) 63 L. T. 507, Expl. 
{Mulcerji and Milter, JJ.). ARUNADOYA CHAKRA- 
BARTY V. MAHAMMAD ALI. 106 I.C. 261 = 

46G.L.J. 433= A.I.R. 1928 Cal. 138. 


-Persons in possession. 


The rule that all persons in actual possession 
should be joined as parties has been firmly estab¬ 
lished and the principle that a suit will not be 
entertained where no effective decree can be passed 
in it is well recognised. 31 Bom. 250; 62 I. C. 714; 
A.I.R 1923 Cal. 289; A. I. R. 1927 Cal. 238 and 
'\ I R 1921 Cal. 622, Bel. on. (Mukerjx and 
Milter, JJ.). ARUNADOYA ^HAKR.J^BARTI v. 

Mahammad AIjI. 106 I.C. 261 —46 C.L.J. 433- 

A.I.R. 1928 Gal. 138. 


- Omission not fatal. 

Mere non-joinder of a party in an ejectment suit 
is not fatal to the trial of the case. \Curn%ng and 
Chakravarti, JJ.). BAIKUNTHA NATH v. SHAIKH 

Hari. 92 I.C. 899 = A.I.R. 1926 Cal. 592. 


ejectment—R ight to eject. ;t/ ' ''.ylCi' 

■ — Person from whom party in actual pos¬ 

session claims to hold is not a necessary party to a 
suit in ejectment. 21 Bom. 229, Foil. (Das and 
Adami, JJ.). BHAQWATI KOBR v. JAGDOM SAHAY. 

62 I.C. 933=2 P.L.T. 471 = 6P. L. J. 604= 

A.I.R. 1921 Pat. 260. 

—Jus tertii. 

- Good plea in defence. 

The defendant is entitled in a suit for ejectment 
to plead the title of a third party and to show that 
the plaintiff is not entitled to the interest he 
claims. {Greaves and B. B. Ghose, JJ.). Gk)UB 
CHANDRA DAS V. SUBASHINI DASI. 

90 1. C. 523=42 G.L.J. 200=30 0. W. N. 39= 

A. 1. R. 1926 Cal. 240. 

- Failure to prove. 

Where the plaintiff in an ejectment suit claims 
by assignment from a certain person and the defen¬ 
dant pleads that the plaintiff’s assignor was not 
entitled to the prop *xty but that a third person was 
preferentially entitled but the defendant fails to 
prove his pleading, the plaintiff is entitled to 
decree. {Mr. Ameer Ali). MahABIR PrASAD v. 
JAMUNA SINGH. 92 I.C. 31 = 

1925 M.W.N. 738=23 H.L.W. 75= 

A. I. R. 1925 P. C. 234. 

- When avails. 

A plea of jus tertii is no defence, unless the 
defendant can show that the act complained of 
was done by the authority of the owner. The plea 
of jus tertii cannot avail the defendant when the 
alleged true owner is impleaded as a party and 
admits the plaintiff’s title to it. {Ramesam, J.), 
GANGAYYA V, SATYANARAYANA. 

91 I. G. 503 = 22 M. L. W. 120 = 
A. I. R. 1925 Mad. 1021. 

-Onus on defendant. 

Where a defence otjus tertii is set up, it is for 
the defendants to establish that the persons, in 
whom they allege the right to the plots to exist, 
have a title superior to that of the plaintiff. 
{Lindsay, J. C. and Wazir Hasan, A.J.C.). SECT. 
OP State v. Md. qasim. 61 I.C, 871= 

24 0 0. 77=8 O.L.J. 160=A.I.R. 1921 Oadh 88. 
—Right to eject. 

■ ■ -Co-sharer. 

Where a person who is entitled to a lesser share 
in a land, brings a suit for ejecting a trespasser, 
he cannot get a decree for possession of the whole 
of the land, but is entitled to recover possession 
only to the extent of his share, although he can 
retain possession of the whole of the joint property 
as against a trespasser. 12 All. 51 (P. 0.), Disl. 
and Doe Hellyer v. King, 6 Ex. 791, Foil, {Mitter, 
J.). nareshohandra V. Hayder Sheikh. 

115 I.C. 180 = 49 G.L.J. 83=A.I.R. 1929 Cal. 28. 
- Different titles. 

Patkar, J.—lt a landlord brings a suit for posses¬ 
sion oa a rent-note and fails to recover possession 
on the ground that the rent-note is not proved, he 
is entitled to bring a suit for ejectment on his title 
as owner and on the allegation, of a different legal 
relation between him and the defendants arising 
out of holding the lands and paying the rent in 
respect of them to the plaintiffs. 8 Bom. 174 (F. 
B.), Foil. {Patkar and Baker, JJ.). BADRAM 
GUDABCHAND MARVADI V. JIGAN JAD PATIL. 

114 I. C. 269=30 Bom. L.R. 1888. 
- One of co-ovmers. 

One of several co-owners can sue trespasser for 
ejectment without joining the other oo-ownera as 
parties to the action. {Prideaux, A. J. C.). AUDI 
Saheb V. Yasin £han. 113 I.C. 886 (Nag-). 
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:SJEGTMEHT->Right to'eject. 

-A CrimiDal complaint against landlord by 

'tenant does not render him liable to ejectment. 
•HGokaran Nath Misra, J".). MD. AQIL v. Sheo 
•BAKSH. 91 I. G. 1055=13 0- L. J. 194= 

A .L R. 1926 Oudh 265. 

■ Co-sharer. 

One co sbarer can sue a trespasser in ejectment 
'On behalf of himself and his other oo-sharers. 
{Dalai, J. C.). Habi hab Bakhsh Sing V. 
Mohammad Usman khan. 90 I. G. 804= 

A I R. 1926 Oadh 144. 

•Senam/ida/r. 

Per Phillips and 'Venhatastibba Rao, JJ.—{In the 
'Order of Reference). A benamidar can bring a suit for 
ejectment although he is not the real owner. Tho 
•'ittle applies whether the transaction is supported 
by consideration or it is only a transfer by the 
.-owner to a benamidar which was not really intend* 
«d to effect a transfer. 46 0. 566 (P.O.), Foil. 
{Coutts-Trotter, C.J., Ramesam and Wallace, JJ.). 
•'GOVINDA NAIDU V. CHENGAIiROYA MUDACjI. 

83 I.G. 74=33 M.L.T. 29=1924 M-W.N. 733= 
47 Mad. 896= A. I. R. 1923 Mad. 22 = 

47 M. L. J. 413 (F.B.). 

-- Alteration of premises. 

Where the original possession was permissive 
-subsequent alterations of the premises cannot give 
Tise to cause of action. 18 A.L.J. 781, Foil. {Piggott, 
J".). UDAL V. CH. GUIiAB RAI. 75 I.G. 813 = 

A I R. 1924 All. 727. 

--A landlord who has a mere right of reversion 

"Ozpectant on the determination of the tenancy and 
'who has not as against his tenant the right to end 
I “the tenancy cannot maintain ejectment against a 
third person merely because that third person has 
no title in himself. [Rankin and M. N. Mukherji, 
.jJJ.). ROMESH CHANDRA V. DAIBA CHABAN. 

78 I.G. 497=28G.W.N.602= 
39 C.L.J. 336= A.I.R. 1924 Cal. 900. 

-- Evidence — Ejectment—Quantum of proof— 

Gora lands. 

The nature and quality of the proof required to 
satisfy the burden oast upon a plaintiff may vary in 
-.different classes of cases. In the case cf gora lands, 
that is to say, lands not brought under regular 
-cultivation but which arc from time to time, once 
in four or five years, subject to cultivation of oer- 
•tain classes of crops tho evidence, which might be 
adduced by either party of acts of user is not such 
as one might expect would be forthcoming in cases 
of lands under regular cultivation and should not 
^therefore be rejected on that account. (Dawson- 
Miller, C.J. and Mullick, J.). RAMNATH Sabanji 

■ V. GOBADHAN PANDEY. 81 I.G. 669 = 

3 Pat. 258 = 6 P.L.T. 183 = A.I.R. 1924 Pat. 629. 

•--When common land was partitioned accord¬ 

ing to Thullas, tho land in suit was allotted to 
ThuUa Surta and the other plot to TkuUa Kanoa. 
The plaintiffs were in possession (cultivating) of 
the latter plot though they wore the proprietors of 
Thtdla Surta, and the defendants were similarly in 
possession of the land in suit, for the sake of con¬ 
venience of enjoyment. 

Held, the arrangement was only for mutual con¬ 
venience and the plaintiffs will not bo barred 
thereby from getting possession of the land in suit 
from defendants. (Broadway, J.). MUGHALA v. 

Abhb Ram. 79 I. C. 494=4 P.W.R. 1923= 

A.I.R. 1923 Lah. 172. 

■- Lessor can sue trespasser. 

It is not open to a defendant who is sued as tres¬ 
passer for ejectment by landlord and who does not 
ihold under the tentmt, to plead that the tenant has 


EJECTMENT—Title and Possession. ~ ir..? 

not abandoned the holding. [Batten, J. C.). Dbbu- 
BAM V. PBAHIiAD PBASAD. 69 1.0.559 = 

A.I.R. 1923 Nag. 79. 

-^Where a plaintiff had not abandoned the land 

and had no intention of abandoning the land, he 
has a right to sue in ejectment, persons who had 
entered into unlawful possession. (Lentaigne, J.). 
(MAUNQ) PEINv. (MAUNG) po maung. 

79 I. C. 817=2 Bur. L.J. 15 = A.I.R. 1923 Rang. 138. 

—Title and possession. 

- Tenancy — Title — Relevancy. 

In a suit for ejectment of tenant by a landlord 
question of title can only be gone into for the pur¬ 
pose of determining the main question in the suit 
about the relationship between the landlord and 
the tenant. [Suhrawardy andJacki JJ.). GOVIND 

kumab Sen v. Mohini Mohan Sen. 

33 C.W.N 769 = 57 Cal. 349 = A.I.R. 1930 Cal. 42. 

- Relative value. 

Possession is prima facie proof of title ; and it 
is well established that previous possession is a 
good foundation for a suit in ejectment, although 
the plaintiff who instituted the suit may not be 
able to establish any tide in himself, provided 
that the defendant does not establish a better 
title to the disputed property : 6 Bom. 215, Foil • 
25 Bom. 287 ; 12 W.R. 164; A.I.R. 1927 Pat. 1, Bef.\ 
20 C.W.N. 773, Not foil, [Das and Ross, JJ.). 
Ranjit Singh v. Jhobi Singh. 119 I.G. 906= 
8 Pat. 351 = 11 P.L.T. 34 = A.I.R. 1929 Pat. 601. 

- English law applies to India. 

The principle of the English Law to the effect 
that possession is a good title against all but the 
true owner and entitles the possessor to maintain 
an action for ejectment against any other person 
than such owner who dispossesses him has been 
adopted in India. [Shadi Lai, C.J. and Coldstream 
J.). labh Singh v. Ahmad Shah. 97 I.G. 369= 

A.I.R. 1927 Lah. 11. 

- Tenancy and adverse possession—Both are 

Open- 

In a suit for possession of land a mere assertion 
of tenancy does not deprive the tenant from plead¬ 
ing limitation. It is open to tho tenant in the first 
place to plead that the lands were comprised in his 
tenancy and in the second place to assert that if tho 
tenancy was not established as he had held pos* 
session for more than 12 years the right of tho plain¬ 
tiffs to recover possession was extinguished by the 
law of limitation : 8 C.L.J. 557 and 21 W.R. 70, 
Rel. on. [Suhrawardy and Duval, JJ.). CHHAikud- 
DiN V. Ram Nabayan. 90I.C. 617 = . 

A.I.R. 1926 Cal. 364 

'Although the plaintiff in an ejectment suit 
has failed to establish a case of letting, he is 
entitled to a decree on the basis of the title'unless 
defendant can show a better title. 25 All, 498 and 
25 All. 256, Ref. [Aston, A.J.C.). MULIBAI v 
VASSIB.\I. 97 I.G. 248 = A.I.R. 1926 Sind 98. 

-A person ousted from possession by another 

having absolutely no title is entitled to eject the 
latter however defective the plaintiff’s title may 
be. [Hallifax, A.J.C.). Maboti v. Sitaram 

78 I. C. 722=A I.R. 1923 Nag. 32. 

-Mere peaceful possession without title 

sufficient for ejecting trespasser who dispossessed 
plaintiff. [Dawson Miller, C.J. and Mullick, J ) 
AKAL AHIR V. BAIJNATH DAS. 78 1 0.228 = 

A.I.R. 1924 Pat. 709. 

-Sttii for. 

A plaintiff in a suit for possession against de¬ 
fendant is bound to succeed if he is able to show 
a better title in himself than the defendants 
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{pawson Miller, C.J. and MullicTc, J.), (SHEIKH) 
ABDTJB Rahman v. Sheikh Wali Mohamad. 
68 I.O. 601 = 1922 P. H. C.C. 313=2 Pat. 75= 
4 P. t. T. 267=A.I.R. 1923 Pat. 72. 

^UiBcellaneoas. 

- Suit for possession—Declaration of title un- 

necessary. 

The institution of a suit for possession is suffi¬ 
cient to show the plaintiff’s election to treat the 
alienation as a nullity and therefore a separate 
suit is unnecessary and even a separate suit for a 
declaration is inoperative ; this rule applies even 
if the ejectment is sought in a revenue Court. (34 
Oal. 329; 37 All. 254, Foil. [Walsh, A.C.J. and 
Sulaiman, J.). MT. Rajroop Kuar v. Kandhya. 

82 I.C. 238 = 22 A-L.J. 846 = 47 AH. 2= 

A. I. R. 1924 AH. 785. 

- Fight to eject. 

The fact that defendants in ejectment suits are en¬ 
tered in the Record-of-Rights as occupancy tenants 
is not a sufficient reason for solding that the 
decrees in these suits were without jurisdiction or 
were wrong in law. [Foss, J.). Tufani Lad v. I^IT. 
Bibi Umatud Rasool. 5 P.L.T. 535= 

1924 P. H.C.C. 244= A. I. R. 1924 Pat. 765. 


- Evidence and prohahilitics. 

It is only in cases where there is no evidence of the 
plaintiff as to dispossession, or, where the evidence 
is valueless, that the plaintiff fails to make out his 
case by merely proving that he had an antecedent 
title and possession and it must not be considered 
that, merely because where evidence was given by 
both sides and the learned Judge who had to deter¬ 
mine the case, had a difficulty upon that evi¬ 
dence or even considered that evidence not 
altogether satisfactory, he was not. entitled to give 
weight to the probabilities of the case or to any 
presumptions which might properly arise from the 
fact that the plaintiff had previously been in pos¬ 
session and had title. Merely because the Judge 
has some difficulty in arriving at a conclusion upon 
the evidence or that he does not consider the evid¬ 
ence altogether satisfactory, he is thereby not pre¬ 
cluded from looking either at the probabilities of 
the case as disclosed by other parts of the evidence 
or from the presumption which might arise from 
the plaintiff's title. [Dawson Miller, C. J. and 
Mullah, J.). TIAN SAHU V. MULCHAND SAHU. 

67 I.C. 631 = 2 Pat. 1 = 3 Pat. L.T. 460 = 

A.I.R. 1922 Pat. 432. 

— — Findings. 

In an ejectment suit, the Court must come to a 
finding as to the nature of tenancy and also whether 
the tenancy so found has been put an end to, on the 
date of suit. (Sa^fasivu Aiyar and Napier, JJ.). 
ITTINAN t). GOVINDAN NAMBUDRI. 62 I.C. 390= 

13 M. L. W. 397. 

EJUSDEM OENERIB. 

See Interpretation of Statutes. 


ELECTION. 

See also (1) SUCCESSION AOT, SB. 

(2) T. P. act, S. 85. 

(3) WIDE. 


167—177. 


—Breach of rules. , . i. 

-The mere breach of a rule, hovvever, whether 

mandatory or directory will not invalidate an 
election unless the result of the electiw has been 
materially affected by such breach. [Wallace, J.}. 
Ahmad Thambi V. Basava. 

72 I. C. 902 = 16 M. L. W. 898 = 
1922 M. W. N. 813=46 Mad. 123= 
A.I.R. 1923 Mad. 254=44.M.L.J. 69, 


ELEOTlOH—Nomination Papers. 

—CanTassing. 

-- Is not a right. 

A right to canvass for or against a candidate- 
cannot be regarded as a special right of a voter* 
and much less as part of the franchise of a votw. 
If indeed it be a right, it is a right which a voter 
enjoys perhaps with thousands of others who ate 
non-voters and it is impossible to recognize or give 
effect to any such right in law. [Srinivasa Iyengar^ 
J.). EKAMBARA NAICKBR O. COMMB. OP MADRAS• 

Corporation. 99 i. c. 18=* 

1926 M.W.N. 842= A. I.R. 1927 Mad- 22. 
—Change of place and time. 

•-'Mere change of place and time of meeting-, 

where an election is to take place does not vitiate • 
the election when no voter is misled or prevented in^ 
any way from voting. [Cuming and Chakravarti, 

JJ.). Dwarkanath Dutta V. Chandra Mohan- 
Boy. 91 I.C. 642=A.I. R. 1926 Cal. 665. 

—Duty of Polling officer. 

-All that the Polling Officer has to see when-' 

the voter presents himself to him is whether the 
name of the voter is on the roll. He need not wait to- 
the end of the day in respect of every vote in order 
to see if any one else of the same name appears ■ 
and claims that he is the voter on the Roll. {Wal¬ 
lace, J.). MAMUNDI KONAR V. SHAMSHUDDIN 
Sahib. 90 I.C. 771 = 22 M. L. w. 507= 

A.I.R. 1925 Mad. 1207=49 M. L. J. 381. 
—Electoral roll. 

- Old roll continuing till new roll takes effect. 

The effect of S. 51 (4) of the Madras Local Boards- 
Act, 1920, is that an electoral roll once prepared' 
continues in time till a fresh roll comes into effect. 
Elections held under a six years old roll upheld. 
(Famesam, J.). VeNKATARAMA AYYAB v. KUP^ 
PUSWAMI AYYANGAR. 1930 M. W. N. 678. 

—Fresh election. 

■ -Where the election to one of the seats in a con¬ 

stituency is set aside, it is desirable that the Court^ 
should set aside the election for the whole constir 
tuency and order a fresh election. [Suhrawardy- 
and Costello, JJ.), RATHIS CHANDRA MUNSHI v, 
AMUDYA CHABAN GHATAK. 34 C.W.N. 741.. 

—Injunction. 

■ — When to be granted. 

It is impossible to lay down an exhaustive- 
rule but generally speaking injunctions should be 
confined to preserving the status guo ante, to pre¬ 
venting irremediable damage or loss to the property 
in the suit, or to averting substantial injury. No 
such conditions arise where the Court is moved' 
not to re-instate the unseated Councillor, but to 
unseat the Councillor declared elected in his stead; 
and thus create a vacancy in the Municipal Council 
pending a civil litigation in respect of that matter ^ 
in such case there is no ground for interference^ 
[Jackson, J.). GOPALA KRISHNA KONAB v. 
VIDANQA KONAR. 90 I.C. 819= 

A.I.R. 1926 Mad. 132. 

—Nomination papers. 

- A voter can sign more than one nomination 

paper in favour of the same candidate. 

In respect of a single vacancy to represent a oon- 
stitutenoy on a Taluk Board, there were three- 
candidates for election, the plaintiff and defendant 3' 
being two of them. After defendant 2 ’b nomina¬ 
tion paper was filed, three nomination papers pro¬ 
posing the plaintiff were filed. Out of these one 
was rejected as the proposer had also subscribed as 
seconder the earlier nomination paper of defendant 2. 
The second was rejected because the seconder^ 
had as proposer subscribed the earlier nominatioa>« 
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lilifiCTION—Nomination Papers. 

;papei of defendant 2. The third was also rejected 
on the ground that the same voter, who had sub'- 
rfloribed as proposer plaintifi's second nomination 
; 3 ^per had also subscribed as proposer the third 
nomination paper, the President, being of opinion 
'that the moment the voter subsoribed paper No. 2, 
ihds right became completely exhausted and he had 
no further right to sign his name on any subsequent 
nomination paper. PlaintiS sued for a declaration 
'that he was validly nominated and for an injunction, 
•restraining the President from holding the election. 

Held, that where the rules enact that no voter 
-shall be at liberty to nominate more candidates than 
there are vacancies, what is sought to be prevented 
• is that no voter shall nominate a larger number of 
'Candidates than there are vacancies and not that a 
voter shall be forbidden from subscribing more 
than one nomination paper in favour of the same 
•candidate. There was but one vacancy and the 
voter put forward but one candidate. (Venkatasubba 
Jiao , J.). Thubati Kotayya v. Taluk Board, 
NabasABAOPET. 118 I.G. 289 — 30 M.L.W. 345— 

A.l.R. 1929 Mad. 607 = 57 M.L.J. 40. 
- Rejection grounds. 

Where the rejection of the nomination papers was 
cn the ground that it did not give the number of 
the ward for which the candidates decided to stand; 
-and in the other case on the ground that the thumb 
mark of the seconder of the candidate had not been 
•attested, 

Held, the rejection of the nomination papers was 
dot in law justified. {Schwabe, C.J. andWaUace, J.). 
-'Sarvothama Rao V. Chairman, M.C., Saidapet. 

73 I.C. 619 = 47 Mad. 585=17 M.L.W. 431 = 
32 M.L.T. 178=1923 M.W.N. 266 = 
A.I.R. 1923 Mad. 475=45 M.L.J. 23. 
^Objection petition. 

- Amendment. 

An application for an amendment of the peti- 
'tion filed after the expiry of the days allowed for 
an objection petition may, in the discretion of the 
-Judge, be allowed. {Ramesam, J.). KANDASAMI 
Ohettiar V. Foulkes. 92 I.C. 100= 

24 M.L.W. 213 = A. I. R. 1926 Mad. 396. 
—Powers of Court. 

- ~-Limit. 

It is outside the province of an election 
-Court to allow any candidate to examine the voters 
•to show how the voters voted. The Court is only 
•entitled to consider the correct reception and the 
•correct refusal of the vote. {Devadoss, J.). Vai- 
•DYANATHA V. MURUDIAHAN. 115 I.C. 59 = 

1928 M.W.N. 549= A. I. R. 1928 Had. 1077. 

-The Court has jurisdiction to enquire into 

•election matters and if neoessary declare the elec* 
tion void as the sanctity of a nomination paper 
which has been accepted by the Chairman can be 
questioned after the election. {Odgers, J.), DORA* 
8WAMI Nadar v. Joseph l. Mother. 

92 I. C. 119=1926 M.W.N. 572=24 M.L.W. 208 = 

A.I.R. 1926 Mad. 319. 

—Recount. 

■ W hen to be ordered. 

Where a miscount is alleged by the petitioner and 
• his application is supported by a verified petition 
and the Court is satisfied that there is a reasonable 
i-ground for the petitioner’s belief that there has 
been a miscount, the Court has jurisdiction to 

i grant a recount. The Stepney Case, ^ <14 

.»nd (1927) M.W.N. 842 (F. B.), Ref. {Curgenven,'A 

-M. LAKSHUMANAYYA V. 8. RAJAM AYYAR. 

30 M.L.W. 949 = A.I.R. 1930 Mad. 193 = 

38 M.L.J. 118. 


ELECTION—Second election. 


—Retupnlng officer. 

'Decision is a judicial one. 


r 1 


The function of the Returning Officer in deciding 
a question as to the eligibility of a candidate for 
election is in the nature of judicial function and hia 
decision is in the nature of a judicial decision. 
(Sanderson, C. J. and Richardson, J.). MANINDRA 

CHANDRA Nandi v. Provas Chandra Mittbr. 

,79 I.C. 1042=51 Cal. 279 = 39 C.L.J. 38= 

I A.I.R. 1924 Cal. 761. 


—Revision—Disposal.' -'.n 

—If a civil revision petition should be admitted 
in respect of election petitions, care should be taken 
for disposing of it as early as possible. {Srinivasa 
Aiyangar, J.). Chellaswami Konar v. K. 8an- 
GAMA. 103 I.C. 821 = A.I.R. 1927 Mad. 939. 


—Right to nominate. 

■ - “Part of franchise. 

The right to nominate a candidate is undoub¬ 
tedly part of the franchise and a denial of thab 
right does constitute a denial of the franchise. 
{Srinivasa Iyengar, J.). Ekambara NAIOEEB v. 
CoiiaiR. op madras Corporation. 99 I.C. 18= 

1926 M.W.N. 842 = A.I.R. 1927 Mad. 22. 
—^Right to Vote. 

- Deprivation—Right to damages. 

If a man entitled to vote or to be a candidate at 
an election is wrongfully deprived of that right, 
an action for damages lies against the person so 
depriving him. 1 Smith’s Leading Cases 295, Foil. 
But if the act by which the right is interfered with 
is an act done in a judicial capacity, no action lies 
unless the act is done maliciously which in this 
context really means dishonestly. {Schwabe, O. J. 
and Wallace, J.). SARVOTHAMA Rao v. CHAIRMAN, 
M. C., Saidapet. 73 I.C. 619=47 Mad. 585= 
17 M.L.W. 431 = 32 M.L.T. 178=1923 M.W.N. 266= 

A.I.R. 1923 Mad. 475=45 M.L.J. 23. 


- Deprivation of the right to vote—Good ground 

for damages. 

Where a duly qualified person entitled to be upon 
the electoral roll or candidates’ list of a Munici¬ 
pality or other constituency, is wrongfully omitted 
tbersfrom or misdescribed therein, so as to be de¬ 
prived of his right to vote or so as to have his 
nomination rejected though the nomination may 
have been accepted before the actual election, he is 
entitled to recover damages which may be made 
punitive where the omission is the result of mali¬ 
cious omission. The liability of the members 
including the Executive Officer and the Municipal 
Board itself must bo decided according to the 
ordinary general principle of the law of principal 
and agent, so that it may be placed upon the right 
shoulders. {Walsh and Stuart, JJ.). MUNICIPAL 
BOARD, AGRA V. ASHARPI LAL. 65 I.C. 984 = 
44 Ail. 202=2D A.L.J. 1=A I.R. 1922 AU. 1. 


—Second election. 

—Where a candidate, who stands next in rank 
and who challenges an election, claims the seat and 
the disqualification under which the successful 
candidate is ultimately found to labour was not 
known to all or any of the voters who cast their votes 
for him, a second election must be ordered and the 
candidate who stood next in rank cannot be declar¬ 
ed elected. Hobbs v. Morey, (1904) 1 K. B. 74, Foil. 
{Coutts-Trotter, C. J., Phillips and Kumaraswami 
Sastri, JJ.). S. Gopala AYYAngar v. M. K. 
Mahomed Ibrahim Rowthbr. 

90 I. G. 759 = 1925 H. W. N. 824 = 48 Mad. 909 = 
22 M. L. W. 320 = 1929 M. W. N. 783= 
A. 1. R. 1929 Had. 1119 = 49 M. L. J. 608 
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ELECTION—Secrecy of ballot. 

—Secrecy of ballot. 

" 'la an election two memberB by previous 
arrangement with a candidate used blue pencils to 
assure him that they had voted for him and election 
was sought to be cancelled on the ground that the 
secrecy of the ballot was violated, 

: that unless it could be proved that the 
use of blue pencils indicated the persons who used 
them, the election would not be rendered invalid : 
10 0. P. 733; A. I. R. 1925 Mad. 614 and A. I. R. 
1924 Mad. 766, Foil. {Pandalai, J.). Rajabha- 
DUB MUDALIAB V. VISWANATHA REDDIAB. 

420 I. C. 851 = 30 M. L. W. 536= 
A. I. R. 1930 Mad. 97=57 M. L. J. 431. 
—^Validity of vote. 

- 1 —A voter who 'writes the name of the candidate 

against the space left for the cross-mark commits a 
breach of the election rules. {Devadoss, J.). VbN- 
KATARAMIAH V. SUBBU .RbDDI. 90 I. G.10S6 = 

22 M. L. W. 24=A.I.R. 1925 Mad. 1173. 
- "Rules regarding. 

The name of the candidate for whom the vote 
was not cast being struck out on the voting papers 
does not invalidate the vote. The appearance of a 
tracing of some letters under the cross-mark made 
on the voting paper against the name of one of the 
candidates does not invalidate the vote unless the 
marks are such that the voter may bo identified 
from them. Where the cross-mark is bisected by 
the line between the names of the candidates no 
clear intention of the vote having been cast in 
favour of one candidate or the other can be gathered; 
and that vote should be excluded from the votes 
counted. The presence of writing other than the 
cross-mark would invalidate the vote only if it 
should be found that the writing is a mark by 
which the voter may be afterwards identified. 
\Woodward v. Sarsons, 10 0. P. 738, Bel. on.] It 
must be either a mark which on the face of it shows 
or may show the person who has voted or with re¬ 
gard to which there is evidence on the record which 
shows that the mark was put in there by some pre- 
arrangement or conspiracy by reason whereof by 
looking at the mark one will be in a position to say 
that it is the vote of such and such a person. In 
other cases also if the intention that the voter 
should be identified could be gathered from the 
mere appearance of the writing the vote will be 
rejected. (Srinivasa Ayyangar,J.). P. C. Xavier 
V. E. 0. Joseph. 87 I. C. 216=21 M. L. W. 654= 

A. I. R. 1925 Mad. 614=48 M. L. J. 268. 

-The rule that when the number of votes 

recorded exceeds the maximum that can be given 
at an election must he void, is perfectly sound, 
especially when there are no rules to meet such a 
contingency. {Sanderson, C.J., John Woodroffe and 
Mukerji, JJ.). NagbNDRANATH v. J. VAS. 

60 I.C. 547 = 32 C.L.J. 124. 
- Fresh evidence inadmissible. 

Where the voting paper is void on the face of it no 
evidence should be allowed to vary the recorded 
voting paper. {Sanderson, C. J., John Woodroffe and 
Muherji, JJ.). NAGENDRANATH v. J. VAS. 

60 I.C. 547 = 32 C.L.J. 124. 

—Vote. 

- Significance. - 

T1i< 5 giving of a vote does Bot necossarily involve 
the exorcise of judgment ftt nil, it involves merely 
the expression or intimation of a ^ish or choice. 
That wish or choice may indeed be actuated by 
judgment; but it may also be actuated by mere 
whim or caprice. The method by which the wish 
or choice is arrived at is wholly immaterial, so long 


ELECTRICITY ACT C1910)—R 12—RfAt 
object. 

as the person upon whom, the duty of giving the 
vote is cast expresses or intimates hie wish or 
choice, however arrived at. {BlacJcwell, J.). J. B,- 
Petit v. Munioipae Corporation, Bombay. 

105 I.C. 759=29 BomL.R. 1430=^ 

A.I.R. 1927 Bom. 622. 

ELECTIONS OFFENCES AND INQUIRIES ACT (39) 
of 1920). 

—S. 11—^Powers of Court. 

- Election set aside—No order as to costs—Court' 

cannot award. 

In an election petition case an application wras^ 
made before a Small Cause Court to execute the 
recommendation as to costs awarded by the Com¬ 
missioners. At the time of the application the- 
Governor had ordered the election to be set aside 
but had passed no order on the recommendation 
as to costs, though subsequently costs were: 
ordered. 

Held, that the Small Cause Court was boundi 
to confine itself strictly to the order of the Gover¬ 
nor as being the only instrument that justified'] 
execution being taken out. As tbe order of the- 
Governor awarding costs did not exist at the time 
the application was made, the Court had no option!' 
but to dismiss the application. {Das and Doyle, 
JJ.). U. Maunq Gyee V. U. BA Sin. 

112 I.C. 449 = 6 Rang. 470=^ 
A.I.R 1928 Rang. 245. 

ELECTION RULES—R. I. 

—Interpretation. 

- Having jurisdiction. 

Certain acts complained of relating to an election,- 
•i.e., that votes given for the petitioner at the elec¬ 
tion were wrongly rejected by the President of' 
Taluk Board as invalid and that the President re-, 
fused to recount the votes when requested to do so, 
took place at a place P. A petition attacking the- 
validity of the election was presented to the Subor¬ 
dinate Judge at C, who had jurisdiction over the 
place where the candidates were nominated but not^ 
over the place where the alleged irregularities hap¬ 
pened. According to Rule 1 of the Rules for the 
Conduct of Inquiries and Decision of Disputes re-, 
lating to Elections the petition should be presented: 
to the District or Subordinate Judge “having juris- 
; diction”. 

i that the expression “having jurisdiction” 

can only moan having jurisdiction over the place of' 
the acts or omissions complained of. (Reilly, J.),. 
KUTTY V. VYDIARAKATH KUNHALI HAJI. 

59 M.L.J. 194. 

I ELECTRICITY ACT (9 of 1910). 

—S- 12—Absence of permission. 

-- No interference by High Court. 

A post was erected on tbe land of a person. Per¬ 
mission from the District Magistrate for erecting- 
it was obtained not before erecting but after insti¬ 
tution of suit by the owner of land. Lower Court 
dismissed the suit. 

Held, that High Court would not interfere with- 
the decision. [JaiLal, J.). Jit SINGH v, GUJ- 
RANWAiiA Electric Supply Co., Ltd. 

114 I. C. 692= = A.I.R. 1929 Lah. 226.. 

—S. 12—Right to object. 

- Principle. 

The ordinary rule of law is that whoever owns, 
the site is tbe owner of everything upto the sky 
and down to the centre of the earth, and such) 
owner can; therefore, object to the laying of eleo- 
trio wire on his land although the line may be laid) 
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ELBGTRICITY ACT (1910)~S. 12—Powers of 
District Magistrate. 

more tlian 30 feet above land. («rai XicZ, «7.). JiT 
Singh v. GuJranwaijA eleotrto Supply Co., 
Ltd. 114 I.C. 692=A.I.R. 1929 Lah. 226. 


B. 12—Powers of District Magistrate. 

There is no law anthorizing the District 


Magistrate to grant permission to an electric com¬ 
pany to lay electric line over the land of a person. 
[Jai Lai, J.). JiT SiNGH v. Gujbanwala Elec¬ 
tric Supply Co., Ltd. 114 I.C. 692— 

A.I.R. 1929 Lah. 226. 


—a. 14—Costs of removal. , i. j 

_The defendants wore a corporation who had 

obtained a license under the Indian Electricity Act, 
(Act 9 of 1910) and as licensees under the Act had 
put up an aerial line, etc., on a certain street within 
the Municipal District of the Municipality of 
Karachi, the plaintiffs. The Municipality having 
arranged with the North W^estein Railway Co., that 
the latter should effect an overbridge, the aerial 
line and poles had to be shifted from their position. 
The plaintiffs’ suit was for declaration that the cost 
of removal should be borne by defendants. 

Held: that S. 14 of the Electricity Act applied and 
not the Bombay District Municipal Act and that 
plaintiffs must bear the cost of removal. (Tyabji, 
A.J.C.). MUNICIPALITY OF KARACHI V. KARA¬ 
CHI Electric Supply corporation. Ltd. 

95 I.C. 226^ A.I.R. 1926 Sind 115. 
—S. 22—Failure to supply. 

— Good cause for action. 

There is nothing in the Indian Electricity Act 
which bars, either expressly or impliedly, a suit 
for damages against licensee for failure to supply 
energy on proper requisition. {Camphell, J .). 

Municipal committee, amritsab v. Shankar 
DAS. 97 I.C. 537-A I R. 1926 Lah. 349. 

—S. 22—Sobstituted connection. 


- Procedure. 

Before a consumer can be supplied electric power 
from a new connection in substitution of an old 
one he must put in a fresh requisition in writing 
under paras. 4 and 5 of Cl. 6 of the Schedule to the 
Indian Electricity Act. {Shah, Ag. C. J. and Faw¬ 
cett, J.). BHAGAVANJI SONKLESWAR V. AHMEDA- 
BAD Electricity Co., Ltd. 85 I.C. 186= 

49 Bom. 182= 26 Bom. L. R. 1206= 

A I R. 1925 Bom. 120. 


—S. 37—Removal of seals. 

- What amounts to. 

T1i 6 6vid6iiC6 for tlio prosooutioD showed that 
when the officials of a licensee company visited the 
premises of the accused the seals which the com¬ 
pany had affixed to the meter placed upon the pre¬ 
mises of the accused had been removed, 

Held, that the accused must be held responsible 
for removing these seals and that his conviction 
under R. 106 read with S. 37 (4) was justified. 
{Shadi Lai, C.J.). Mahomed Sadiq v. Delhi 
Electric Supply Traction Co. 116-1.C. 889= 

30 Cr. L.J. 702=13 A.I. Cr. R. 115= 
1929 Gf. C. 601 = A.I.R. 1929 Lah. 867. 
—S. 50—‘ Person aggrieved.’ 

-A licensee-company is a person aggrieved 

within the meaning of S. 50. (Shadi Lai, 0. J.). 
Muhammad Sadiq v. Delhi Electric Supply 
& Traction Co. 116 I.C. 889=30 Cr. L.J. 702= 

13 A.I. Cr. R. 115=1929 Cr. C. 601 = 

A.I.R. 1929 Lah. 867. 
—Sob. Cl. 6, prov. (2)—Discontinuance of supply. 
- -Conditions. 

A part of the electric apparatus namely the seals 
of the out-out were not in good order and condition. 


EQUITY— Benefit and repudiation. 

As a result of this defect there had been a leakage 
of energy. 

Held, such a state of things must certainly he 
deemed to be “likely to affect injuriously the use 
of energy by the licensee or by other persons,*' and 
accordingly the electric company were entitled 
upon discovering this condition of things, to dis¬ 
continue the electric supply. 

Where a main fuse was burnt out, in other words, 
where the cut-out became defective, 

Held, the company was entitled to discontinue 
the supply of energy to the consumer. (ScoW-iSwifA 
and Fforde, JJ.). KARORI MAL V. E. T. LIGHT¬ 
ING CO., LTD. 75 IX. 456=4 Lah. 182= 

6 L.L.J. 86 = A.I.R. 1924 Lah. 142. 
EMBEZZLEMENT. 

See PENAL CODE, S. 4. 

ENCROACHMENT. 

See (1) adverse Possession. 

(2) acquiescence. 

(8) Landlord and Tenant. 
ENCUMBRANCE. 

See (1) Bengal Patni Regulation. 

(2) B. T. act. S. 169. 

(3) Madras Estates Land act. 

-Execution sale, subject to. 

See (1) C. P. CODE, O. 21, Rr. 62, 66. 

(2) EVIDENCE ACT, S. 115. 

ENDORSE. 

See Neg. Inst. Act. 

enfranchisement. 

See Grant—INAM. 

ENGLISH LAW. 

See also PRACTICE—PRECEDENTS. 

ENGLISH RULES OF CONSTRUCTION. 

See Deeds—Construction. 
ENHANCEMENT—Of Rent. 

See (1) B. T. ACT, Ss. 50—52. 

(2) Landlord and Tenant. 

(3) Madras Estates Land Act, S. 26. 
-Of Sentence. 

See CR. P. CODE, SS. 417, 439. 

ENHANCING—Sentence. 

See Penal code, S. 75. 

ENTICING AWAY MARRIED WOMAN. 

See PENAL CODE. Ss. 497—498. 

EQUITABLE ASSIGNMENT. 

See (1) Assignment. 

(2) T. P. ACT. Ss. 130—137. 

EQUITABLE MORTGAGE. 

See Transfer op Property act, S. 59. 
EQUITABLE SET OFF. 

See C. P. Code, O. 8, R. 6. 

EQUITY. 

—Application of principles. 

- - -A remedy cannot be created in favour of a 
suitor on the principle of justice, equity and good 
conscience, when another remedy is already avail¬ 
able to him and no case of real hardship is disclosed 
and when the remedy asked for practically moans 
a declaration that the suitor need not be vigilant 
but may wait for a period of 12 years, if he chooses 
to do so, before he avails himself of the remedy. 
(jBoss and Fazl Ali, JJ.). BhuvaNESHWARI 
Kuer V. MANiR Khan. Ill I.C. 84= 

7 Pat. 613=9 P. L. T. 573= 
A. 1. R. 1928 Pat. 641. 

—Benefit and repudiation. 

-:-It is an equitable principle that a man 

cannot enjoy a substantial benefit under an agree¬ 
ment and then repudiate it. {Campbell and Zafar 
Ali,JJ.). Ramji Das V. Fazl AziM. 

93 I.C. 959 (Lah.). 
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EQUITY—Deliberate wrong. 

—Deliberate wrong. 

- Party to—Cannot rely. 

A person who has deliberately brought about a 
state of affairs, should not be allowed to take ex- 
ception to that state of affairs and use that changed 
state for his own advantage. 

In the Articles of Association of an Insurance 
Company, it was provided that the meeting of the 
policy-holders was to be held in the registered office 
of the company. The directors of the company re¬ 
fused^ permission to hold the meeting in company’s 
premises. The meeting was then held at another 
place, 

Seld, that the meeting was perfectly regular the 
change of venue in this case having been caused by 
the company itself: New Zealand Shipping Co. v. 
Societe des Ateliers. (1919) A.C. land Queshel Forks 
GoldMining Co.. Ltd. v. Ward. (1920) A.O. 222. Foil. 
(Beasley, J.). SUBRAMANIA AlYAR v. UNITED 

India Life Ins. Co., JIadbas. 114 i.c. 636= 

A.I.R. 1928 Mad. 1215=53 M.L.J. 385. 
—English law. 

- Applicability. 

The rule of justice, equity and good conscience 
is in general identical with the rule of English 
law, but there are exceptions. (Daniels. J.). SHEO 
RATAN V. KARAN SlNQH. 84 I.C. 269 = 

22 A.L.J. 788 = 5 L.R.A. Civ. 571 = 46 All. 860 = 

A.I.R. 1924 All. 857. 

—Executor and legatee. 

A bequeathed certain sum of money by way 
of a legacy to ilf, who was a minor. B was appoint¬ 
ed an executor by A. Subsequently B had also 
created incomplete gifts in M's favour by crediting 
certain amounts in his accounts in Af’s name. B 
laid out certain sum in buying a house for M in 
which M resided till his death. In a suit by heirs 
of M to recover the amount of legacy created in M’s 
favour , 

Held, that, it should be presumed that Bpaid for 
the house out of the legacy for which he was liable 
and not out of inchoate gifts for which he had not 
yet made himself liable at all. (Viscount Sumner). 
HARIRAM SEROWGEE V. MADAN GOPAL BAGLA. 

114 I.c. 565 = 1929 A.L.J. 406 = 49 C.L.J. 335 = 

33 C.W N. 493 = 31 Bora. L.R. 710 = 
1929 M.W.N. 422 = 30 H.L.W. 835 = 
A.I.R. 1929 P.C. 77 = 57 M.L.J. 581. 
—Hire purchase contract. 

- Primary contract to be carried out. 

In relieving the hirer against forfeiture occasion¬ 
ed by default in the actual payment of instalments 
as they accrue both under S. 74 and under the 
general principles of equity the Court has to carry 
out the primary contract between the parties. Any 
further contract, express or implied to be binding 
on the promisor if he breaks the primary contract is 
secondary or subsidiary, and may be merely 
intended to secure the fulfilment of the primary 
contract. The Court may, however, carry out the 
terms of the secondary contract, if such a contract 
is just and reasonable but is not bound to ; Kilmer 
V. British Columbia Orchards Lands, Ltd., (1913) 
A. C. 819 ; Steedman v. Drinkle, (1916) 1 A. C. 275, 
Foll.\ Cramer v. Giles, (1883) 1 Cab. & El. 151, Expl.\ 
Sterne v Beck, (1863) 1 De G. & Sm. 695, Dist. 
(Wadia, J.). BHIMAJI N. DALAL v. BOMBAY TRUST 
CORPORATION, LTD. 124 I.C. 800— 

32 Bom. L.R. 64= A.I.R. 1930 Bom. 306. 

---Liability for loss to others. 

Wherever one of two innocent persons must 
suffer by the acts of a third person, he who has 
enabled such third person to occasion the loss must 


37a 

EQUITY—Right to. 

sustain it: Commonwealth Trust Ltd. r. Akotev 
(1925) App. Cas. 72, Foil. 

To perm.it goods to go into the possession of 
another, with all the insignia of possession thereof 
and of apparent title, and to leave it open to go 
boliind that possession so given and accompanied^ 
and upset a purchase of the goods made for full 
value and in good faith, would bring confusion 
into mercantile transactions, and would be incon¬ 
sistent with law and with the principles so 
frequently affirmed : Lickbarrow v. Mason, (1787) 
2 Term. Rep. 63. Foil. (Das and Adami, JJ.). 

Baijanath Prasad v. firm Nand Ram Das. 

95 I.C. 867 = 1926 P.H.C.C. 183=7 P.L.T. 801= 

A.I.R. 1926 Pat. 353. 

—Mala fide purchaser. 

•-’There can be no equity in favour of a pur¬ 

chaser in fraud of creditors who acts without bona 
fides. The vendee from the purchaser has no right 
to be paid what his vendor paid under a speculative 
and fraudulent purchase. (Spencer, J.). KASTDBI 
Ohetty V. Chinnasami Pillai. 9S I.C. 262= 

1926 M.W.N. 293=23 M.L.W. 760= 

A.I.R. 1926 Mad. 624. 

—Nullifying of decree. 

-Where a person is party to a decree and is 

bound by its terms he cannot be allowed to act in 
a manner so as to nullify or evade the terms of that 
decree. (Gokaran Natk Misra and Nanavutty, JJ.), 
aditya Prasad v. Jagdish Prasad. 

115 I.C. 105 = 5 O.W.N. 873=4Luck. 93= 

A.I.R. 1929 Oudh 26. 

—Power of Court. 

- Cannot act against statute. 

It is not within the function of a Courtj of equity 
to contravene a direct provision of a Code in order 
to attain an equitable result, nor can it excuse a 
breach of a mandatory rule on the ground that it 
has resulted in justice. (Ashworth, J.). Ramdeo 
Ram V. Frank Combes. 117 I.C. 614= 

A.I.R. 1929 All. 437. 

-In the case of an instalment decree with a 

default clause the High Court as a Court of equity 
has wide powers to do what seemed to it just. 
There is no injustice in putting the decree-holder 
exactly in the same position as if no default hag 
been committed because the decree-holder has the 
security of the property for the balance of the de¬ 
cretal amount, and interest was running on that 
amount. (Macleod, C. J. and Shah, J.). HAR- 
SINHA GOPAL V. BALWANT llADHAV WADGAON- 

KAR 84 I.C. 370=46 Bora. 463 = 

23 Bom. L. R. 1238 = A.I.R. 1922 Bom. 170. 

—Procedure. 

-^Rules of procedure are not made for the pur¬ 
pose of hindering, but for the purpose of administer¬ 
ing justice. (Suhrawardy and Duval, JJ.). ChARU 
CHANDRA GHOSH V. RAI BEHARI LAL. 

80 I.C. 931=A.I.R. 1925 Cal. 157. 

—Right to. 

— —Where the sale was a legal and valid sale the 
fact that by accident or by act of God the property 
had since, with the exception of the site, been 
destroyed by fire, is not a sufficient ground for 
having recourse to the principles of equity, when 
there is a definite and specific rule of law appUo- 
able. (Findlay, 0. J. C.). NIZAMUDDIN v. 
JUMMA. 88 I.C. 693= A.I.R. 1926 Nag. 17. 

- Conditions. 

He who seeks equity must do equity. The plain¬ 
tiff’s conduct in equity must have been perfectly 
proper. His claim to equitable relief will 
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SQUITT—Transference with and without value. 

negatived by his fraud or misrepresentation or auoh 
other oonsiderations. But merely abating a nui* 
eanoe of which he complains, without the Court’s 
intervention, is not any impropriety on the plain¬ 
tiff’s part, disqualifying him for equitable relief. 
{i£ukerj%, J.). Baneswab BANDOPADHYA V. 
AMUIiYA CHARAN. 82 I.C. 309 = 

A.I.R. 1923 Gal. 288. 

—Transference with and without value. 
——There are no equities in favour of an alienee 
taking under a voluntory settlement as there are 
in favour of transferees for valuable consideration. 
The creation of a trust in favour of deity cannot be 
treated as one on an equal footing with a transfer 
for valuable consideration as the securing of merit 
by dedication of property to the service of God 
oannot be treated as forming good valuable 
consideration. (Kinkhede, A. J". C.). JANARDHAN 
KASHINATH KASAR V. JANARDHAN VlSHWANATH 
teASTRI. 101 I.C. 839 = A.I.R. 1927 Nag. 214. 
—Wrong-doew. 

- No benefit. 

Graham, J. — Equitable considerations ought not 
to be invoked on behalf of the party who has put 
himself in the wrong by wilfully disregarding the 
law. {Buckland, J., on difference between Suhra- 
evardy and Graham, JJ.). SHAM Lad KHETRY v. 

Corporation op Oadcutta. 1929 Cr. c. 525= 

33 C.W N. 777=A.I.R. 1929 Cal. 781. 
EQUITY OF REDEMPTION. 

See T.P. ACT, SS. 60 AND 91. 

ESCAPE FROM LAWFUL CUSTODY. 

See PENAD CODE, SS. 223—226. 

ESCHEAT. 

See (1) Landlord and tenant. 

(2) CROV7N. 

ESTATES PARTITION ACT (Y (B.C.) of 1897). 

See under BENGAL ESTATES PARTITION ACT. 

ESTOPPEL. 

See (1) EVIDENCE ACT, SS. 115, 116. 

(2) T. P. ACT, SS. 43, 54. 

(3) PART-PERFORMANCE. 

EUROPEAN BRITISH SUBJECT. 

See Cr. P. CODE, SS. 528-A TO 528-D, 29-A 

AND 34-A. 

EYICTION. 

See Ejectment. 

byidence. 

See also (1) 0. P. Code, O. 18. 

(2) EVIDENCE ACT. 

Admiastbility. 

Appreciation of. 

CiroumBtantial Evidence. 

Corroboration. 

Credibility. 

Criminal Trial. 

Documents. 

Duty of Court. 

Exclusion of. 

Expert Evidence. 

Hearsay. 

Identification. 

Onus. 

Opinions. 

Pedigree. 

Personal knowledge. 

Presumption. 

Receipt. 

Recitals. 

Relevancy.— Evidence Act, S. 6. 
Bnffloiency. 

Suspicion. 

3^rlal. 


BYIDENCE—Admissibility— Doouments. n 

—Admissibility. 

Admission. 

Documents. 

Form of. 

Intention. 

Irrelevant facts. 

Objection to. 

Record. 

Statements. 

Unstamped instrument. 

Miscellaneous. 

—Admissibility—Admission. 

■ ■ -Before a previous admission can be used 

against a party it must be put to him and an oppor¬ 
tunity afforded to him to explain if it is capable of 
explanation. {TekChandand Agha Haidar, JJ.). 
GHULAM MURTAZA v. NAQINA. 

31 Punj. L. R. 243. 

—Admissibility—Documents. 

- TJnTnarked. 

Where a document has been properly proved 
and discussed in the trial Court, it is admissible in 
evidence, though not marked as an exhibit. 
(Bhide, J.). MAHESH DAS v. NURA. Ill I.C. 381 = 

A.I.R. 1929 Lah. 82. 


—No date. 

Where a document bears no date and there is 
nothing to show how and under what oircum- 
fetances it was prepared it should not be admitted 
in evidence. {Greaves and B. B. Qhose, JJ.), 
ADAM SARDAR V. BISWBSWAR DAS. 92 I. C. 601 = 

A. I. R. 1926 Gal. 684. 

- No objection. 

That no objection was taken in the trial Court as 
to admissibility is no ground for allowing a docu¬ 
ment to be proved if the evidence is not admissible. 
{Newbould and Graham, JJ.). DamodAR PODDAR 
V. JADUNATH Datt. 91 I.C. 449 (Cal.). 

-Where a document is admitted without objec¬ 
tion in the trial Court, it cannot be objected to after¬ 
wards. (8 P. L. J. 306; 34 Cal. 1059; 11 Bom. 820 
, and 31 Cal. 155, Foil.). {Daniels, J.). BEHARI 
LAL V. AMIN CHAND. 79 I. C. 1029 = 

5 L.R.A. Civ. 398= A. I. R. 1924 All. 918. 
- Invoice. 

Where the plaintiff sought to prove by producing 
the invoices sent to him by the consignors showing 
that the value of the goods amounted to Rs. 204, 

Held, it is prima facie evidence of what the 
plaintiff was charged for the goods and what 
presumably he would have to pay for them and 
in the absence of cross-examination it is perfectly 
admissible evidence audit would not be necessary 
to call consignors and put them into the box to 
prove what was the actual value of the goods sent. 
{Ryves, J.). DuKHi Ram v. B. N. W. Railway. 

73 I.C. 440 = 4 L.R.A. Civ. 48= 
*. A.I.R. 1923 All. 143. 

-Road-cess returtC'. 

Where the Road Cess Return was signed by the 
landlords it would be admissible as against them. 
{Adami, J.). SADHU Saran v. AMBIKA LAL. 

68 I.C. 676= A.I.R. 1923 Pat. 163. 


- resh evidence — Appeal. 

Plaintiff sued for mortgage-debt relying on certi¬ 
fied copies on the ground that the mortgage-deeds 
were lost. The defendant pleaded that the deeds 
were included in a corr^^omise decree and tom. 
The trial Court deoidedun favour of the defendant. 
The defendant, on appeal by the plaintiff, produced 
tom pieces of the bonds in the appellate instead oi 
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in the trial Court. On the plaintifi taking objec* 
tion to their admissibility. 

Held, fresh evidence should not have been ad¬ 
mitted in order to enable the Court to decide the 
case in favour of the defendants, who claimed the 
benefit of the alleged compromise. {Batten, J. C.). 
THAKUB Bhaironsingh V. Hindusinqh. 

67 I.G. 237 = A.I.R. 1922 Nag. 119. 
- Not acted upon. 

A document is obviously inadmissible, if it 
is not given efiect to and the object for which it 
was executed, namely, the proposed compromise in 
a suit, fell through, as then the document has not 
the force of a decree. {Jwala Prasad and Adami, 
JJ.). SITARAM TEWABI D. GYA PRASAD. 

A. I. R. 1923 Pat. 37. 

- Pro’noie payable to bearer on demand. 

Pro-note payable to bearer on demand is un¬ 
enforceable but is admissible in evidence to prove 
acknowledgment of prior debts. {Spencer and Deva- 
doss, JJ.). NATARAJULU NAICKEB V. SUBRA- 
MANIAN CheTTXAR. 69 I.C. 939 = 

1922 M. W. N. 430=16 M.L.W. 705 = 
45 Mad. 778=A.I.R. 1922 Mad. 181= 

43 M.L.J. 695. 

- Two railway companies agreeing to work 

jointly—Suit against one for compensation for death 
by employee's negligence—Agreement between the 
companies—Admissibility of. 

Where two railway companies enter into an 
agreement for the joint working of a certain line, 
and one of them is sued for compensation for death 
caused b; the negligence of an employee, the agree¬ 
ment between the companies will be res inter se 
alios acta in so far as it covenants as to liability 
inter se but in so far as it determines the position 
of the servants who perform their functions on the 
joint line, it is admissible as the best evidence. 
{Lord Dunedin.) BAIN v. CENTRAL VERMONT 
Railway Co. A.I.R. 1921 P.C. 221. 

—Admissibility—Form of. 

- Order. 

Where the only order passed on an application 
asking a document to bo admitted in evident was 
“file with record”. 

Held, that it is not proper admission of evidence. 
{Oreavesand B.B. Ghose, JJ.). ADAM SARDAR v. 
BISWESWAR das. 92 I.C. 601 = 

A.I.R. 1926 Cal. 684. 

—Admissibility—Intention. 

■ Evidence cannot be admitted about intention 

of parties when that intention is clearly expressed 
in deed. {Cammiade and S. K. Qhose, JJ.). BIMALA 
Chaban V. ABDUL Rahman. 114 I.C. 81 = 

A.I.R. 1928 Gal. 823. 

—Admissibility—Irrelevant facts. 

- No objection. 

An erroneous omission to object to evidence 
which would in no case be placed on the record 
cannot prevent the appellate Court from rejecting 
it. A case where relevant evidence has been 
brought on record in a wrong manner can be cured 
and defect removed if objection is taken at the 
time when evidence is tendered. But the failure 
to object to the reception of evidence which is 
irrelevant cannot make it relevant. {Shadi Lai, 
C. J. and Agha Haidar, J.). LAGHHU v. MBLA 
Ram. 119 I.C. 734 = A.I.R. 1929 Lab. 583. 

•- Trial of other persons for same offence. 

Whore accused were beiil^ tried for having taken 
part in a certain dacoity, the fact that certain other 
persons wore previously tried for complicity in that 
dacoity and acquitted is absolutely irrelevant and 


EVlDENCE-^AdmlBSibility—Objection to-^Appel» 
late Court. 

immaterial. {Stuart, O. J. and Baea, J.). Raw 
Prasad v. Emperor. 106 I.C. 721=2 Lnok. 681=^^ 

1 Ii.O. 339=8 A.I. Or. R. 449= 
A.I.R. 1927 Oadh 369. 

- Evidence to contradict possible evidence off 

opponent. 

There is no provision of law which makes evi¬ 
dence, contradicting possible evidence of a possi¬ 
ble defence witness, admissible against theaccus-- 
ed. {Suhrawardy and PanXon, JJ.). BHAGIBATHn 

Ohowdhby V. emperor. 92 I.C. 174=. 

30 C.W.N. 142=27 Cr. L.J. 222= 

A.I.R. 1926 Cal. 850.; 

—Admissibility—Hatter found in illegal searcb. 

■ If a search warrant is illegal, then what is*, 

found as a result of that search can be put in evi-' 
dence in a criminal case. 85 All. 858, Bel, onj' 
{Marten and Madgavkar, JJ.). EmPEBoR v. ABAS- 
BHAI. 93 I.C. 967=50 Bom. 344= 

28 Bom.L.R. 272 = 27 Cr. D.J. 508= 

A.I.R. 1926 Bom. 195. 
—Admissibility—Objection to—Appellate Court. 

> --Where certain doonmexits were received by- 
the trial Court without proof and the objection as- 
te their reception was for the first time raised iiK 
appeal, held, that the objection could not be enter-^' 
tained. {Dalip Singh, J.). GORKHA t». KAHNUNJ 

^ ' 30 P.L.R. 693. 

-C. P, Code, O. 26, R. 12 (2). ^ . 

When a party does not raise his objections be 
fore the Commissioner appointed for partition, and. 

does not object to the Commissioner’s report in the-;^ 

lower Court, he is not entitled to come up to th^ 
High Court and object to the recommendations made- 
by the Commissioner, although the High Court is- 
not precluded from considering whether the Com¬ 
missioner acted within his jurisdiction or not.- 
6 M. H. C. R. 36 and 6 Bom. H. C. R. 149, Ref. 
{Devadoss and Walsh, JJ.). KRISHNA REDDIAR v. 
Ramanuja Reddiab. 114 I C. 232= 

A.I.R. 1929 Had. 492. 


•Second appeal. 


It is unfair to allow a party in second appeal for 
the first time to object to the reception of evidence- 
with the possible necessity of the case being sent: 
back for rehearing. {Sanderson, C. J,, Panton and-, 
Graham, JJ.). BROJENDA KISHOBE v. MOHIIVT 
Chandra. 99 I.C. 189—31 C.W.N. 32— 

A.I.R. 1927 Gal. 1. 
_ Second appeal—Document exhibited mechani¬ 
cally in Trial Court. 

Where a copy of a registered sale-deed was put- 
in by the defendants in the suit, with a list, and. 
it was never afterwards referred to in the Triak' 
Court which exhibited the document meohanioally~ 
and without any reason and objection was taken to- 
its admissibility in second appeal. 

Held, that the appeal should be accepted and in 
the interests of justice the whole case sent back: 
for re-trial de novo under R. 28. {Addison, J.)» 
KISHNA V. WAEYAMAN. 

99 I.C. 920 = 8 L.L.J. 837= 
A.I.R. 1927 Lab. 45. 
- No objection in Trial Court. 

Evidence admitted by the Trial Court without, 
any objection at the time when it was, offered 
should not be excluded from consideration by the- 
appellate Court though it may not be legally 
admissible. 7 M.I.A. 128; IS M.I.A. 519; 11 B. 320, 
Poll. {Abdul Baoof and Abdul Qadir, JJ‘) 
Mt, Channi Bibi V. Ahmad Khan. 69 I.C. 331— 

A.I.R. 1924 Iiah. 265^ 
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IVIDENGB — AdmUsibillty “ Objection to— 
Appellate Goart. 

- Admission of copy of document. 

A certified copy of e written statement was put 
in the lower Court in the presence of plaintiff’s 
counsel and without objection by him. 

Seld. he cannot be permitted in High Court to 
object that only the original could have been re¬ 
ceived as proof. {Martineau and Campbell, JJ.). 
Durga dal-Jagan Nath v. Ram Partab Sukh 
DAYAIj. 79 I.C. 221 = A.I.R. 1923 Lah. 138. 

- No objection in Trial Court. 

Evidence admitted in Serial Court without objec¬ 
tion cannot be attacked in appeal. {Chatlerjea and 
Pearson, JJ.). Rajeswari Dasi v. Pulin 
BEHARI. 62 I.G. 647 = 25 G.W.N. 881 = 

A.l.R. 1921 Cal. 71. 

—Admissibility—Objection to—Mode of proof. 

-When a fact relevant in itself has been wrong¬ 
ly allowed to be proved in a manner not permitted 
by law unless the opposite party objects to the evi¬ 
dence at the time when it is o.^ered, he cannot 
object afterwards. (Campbell, J.). JHANDA SINGH 
V. harnam Singh. 94 I.C. 75=27 P.L.R. 260= 

A.l.R. 1926 Lah 415. 

- Appellate Court. 

If no objection be taken in the first Court to the 
admissibility of evidence on the ground of improper 
proof, such objection cannot be raised in appeal. 
31 Cal. 1059 at p. 1074 (P.C.), Foil. (Baker, J.C.). 
R. & K. Ry. Company v. Zihurus Syed .alivi. 

78 I.C. 34= A.l.R. 1924 Nag. 358. 

- Waiver. 

The q^uestion of the mode of proof is a question of 
procedure and is capable of being waived by a party. 
Whore the question of the admissibility of docu¬ 
ments was not raised before the Trial Court, it must 
be assumed that the party waived his objection to 
the mode of proof adopted by the opponent. (Das 
and Adami. JJ.). MT. BIBI KANIZ Zainab v. 
Syed mobar.vK Hossain. 72 I.C. 748= 

A.l.R. 1924 Pat. 284. 

—Admissibility—Objection to—Omission to take. 

- Privy Council. 

Where no objection was taken to the admissibi¬ 
lity of a document, Privy Council did not think it 
necessary to consider whether the document was 
admissible under the Evidence Law of the country. 
(Lord Chancellor). BhagaT RAM v. Khetu Ram. 

116 I.C. 394= A.l.R. 1929 P.C. 110. 
- Sear say evidence. 

The failure of an advocate to object to the admis¬ 
sion of evidence cannot so alter the character of 
testimony as to convert into corroborative evidence 
that which the law regards as merely fit for rejvc- 
tion as hearsay. (Lord Z)arZi7i.f7). LiM YAM HONG 

& Co. V. LAM CHOON & Co. 107 I.C. 437 = 

47 C.L.J. 288=30 Bom. L.R.757 = 
29 M.L.W. 520=A.I.R. 1928 P.C. 127 = 

56 M. L. J. 88. 

■- E_ffeci of. 

Where evidence is admitted in the first Court 
without any objection being taken to its reception 
and the evidence is admissible as relevant no party 
will bo allowed to object to the reception of such 
evidence at any later stage of the litigation. A.l.R. 
1925 Cal. 103.4 and 19 All. 76 (P.C.), Foil. But &n 
omission to take objection to the reception of a 
document which is irrelevant or inadmissible in 
evidence in the case does not make it admissible. 
19 All 76 (P C.), Foil. (Suhrawardy and Mukerji, 
JjS. Manmatha Nath kar v. Probodh 
Chandra Ratori. 94 I.C. 279=43 C.L.J. 274. 
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EVIDENCE — Admissibility — Objection —Whem 
should be taken. 

-.Admission by Court—No reasons recorded. 

Where at the time of the admission of the evi¬ 
dence the parties did not take an objection that they- 
had no opportunity to argue on it, the fact that th& 
Judge who admitted the evidence neglected to state 
his reasons for admitting it, does not render the.- 
evidence inadmissible. [Oreaves andCuming, JJ.).. 
Nabin Chandra v. Goub Mohan. 90 I.C. 756^ 

A. 1. R. 1926 Cal. 369. 

- Nature of evidence—Mode of proof — Distinc-- 

tion. 

Neither an omission by an advocate to object te 
the giving of irrelevant and inadmissible evidence, 
nor the failure of the tribunal to exclude it of its- 
own motion will validate a decree based on mate¬ 
rial which the Evidence Act declares to be inher¬ 
ently and in substance irrelevant to the issue. But. 
a wholly different question arises whore the objec¬ 
tion is not as to the nature and quality of the evi-- 
dence in itself, but merely as to the mode of proof; 
put forward. 43 Mad. 609 (F.B.), on. (Odgers, J.).. 
Thammayya V. Chinnaya. 92 I.C. 594= 

22 M.L.W. 752=1926 M.W.N. 38= 

A.l.R. 1926 Mad. 282. 

- Effect of. 

An erroneous omission to object to evidence which., 
is not admissible under the provisions of the Evi¬ 
dence Act does not make it admissible. (Mukerjes>- 
and Rankvn. JJ.). JAGADISH CHANDRA Be V. 
HARIHAR DE. 78 I.C. 219 = 40 C.L.J. 39 = 

A.l.R. 1924 Cal. 1042. 

- Effect of—Duty of Judge. 

The mere omission to object to a document which 
is not in itself admissible as evidence does not. 
consUtuto that document evidence so as to be 
available to either party at the trial. It is clearly 
the duty of the Judge, apart altogether from any 
objection by the parties or their pleaders, to exclude 
irrelevant evidence. (Dawson Miller, C.J. and 
Mullick, J.). Mt. Sumitra Kuer V. Ram Khair. 
Chowbey. 1921 P.H.C C. 17 = A.l.R. 1921 Pat. 61. 

—Admissibility—Objection — When should be¬ 
taken. 

-A document can be objected to as irrelevant 

at any time ; a document can be objected to as 
inadmissible as opposed to irrelevant at the first- 
hearing only. (Sarrison, J.). GHULAM MUHAMMAD- 
V. Kalim Ullah. 109 I.C. 728=10 L-L.J. 370 = 

A.l.R. 1928 Lah. 428. 

--The proper time for the raising and the 

determination of all questions as to the admissi- 
blity of documentary evidence is the time when 
such documents arc tendered in evidence. (Mears,. 
C. J. and Piggott, J.). Mt. MiSRI v. MT. Raj- 
MATI. 89 I.C. 849= A. 1. R. 1926 Ail. 103. 

-Questions regarding the admissibility of evi¬ 
dence should ordinarily be raised at the time when 
such evidence is tendered. (Mears, C.J. and. 
Piggott, J.). Emperor v. Har Prasad Bhar- 
GAVA. 77 I. C. 961=21 A. L. J. 42 = 45 All. 226 = 

4 L. R. A. Cr. 19 = 25 Cr. L. J. 497 = 

A. I.R. 1923 All. 91. 

- Want of proper proof. 

Where a piece of evidence not proved in the pro¬ 
per manner has been admitted without objection, 
it is not open to the opposite party to challenge it. 
at a later stage of the litigation. But where evi¬ 
dence has been received without objection in direct, 
contravention of an imperative provision of the law, 
the principle on which unobjected evidence is 
admitted, be it acquiescence, waiver or estoppel,, 
does not apply as none of them is available against. 
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YIDE NCE—Admissibility—Record. 

-a positive legislative enactment. 8 O. W. N. 101, 
^oll. {Suhrawardy and Cuming^ JJ.). Shib 
Chandra Singha v. Goue Chandra Paud. 
68 I. C. 86=27 C. W. N. 134=35 0. h. J. 473 = 

A.I.R. 1922 Gal. 160. 

—Admissibility—Record. 

•Department map—Admission in Appellate 
•Court. 

Where the lower Appellate Court asked the 
'"Superintendent of Land Records to send a map 
from his department in the presence of the parties 
-and subsequently the map was inspected by the 
Court and admitted in evidence, 

Seld, that the lower Appellate Court was not 
wrong in admitting the map in question in evidence 

• and basing its decree thereon. {Das,J.). Ma SiT 
V. li. A. L. A. ANNAMADAI OHETTIAR. 

104 I. C. 671 = 6 Bur. L. J. 112= 
A. I. R. 1927 Rang. 330. 

• - Case. 

Contents of record in a previous case are not 
admissible unless admitted or proved. {Campbell, 
^ .). Muhammad Zahria v. Gulam Ali. 

93 I.C. 137. 

- ~Judicial proceeding. 

Evidence recorded in a previous judicial pro¬ 
ceeding between the same parties can be made 
admissible in a subsequent proceeding by the con¬ 
sent of both parties. 43 Mad. 669, Foil. {Odgers, J.). 
Varadarajulu V. Velatuda. 90 I.C. 743= 

22 M.L.W. 230 = A.I.R. 1925 Mad. 1160. 
-- Report of sale. 

Where the fact of sale was reported to a Re¬ 
venue Officer but the sale itself was not registered, 
■the report to the Revenue Officer is admissible as 
evidence as to what was reported, though the report 
cannot be, or take the place of a sale-deed, {Pratt, 
J.). Mg. sh"we h Mon v. mg. tha Byon. 

72 I.C. 6=11 L.B.R. 462= 
A I R. 1923 Rang. 125. 

- Cr. P. Code, S. 110— Proceedings. 

In a trial for an ofience under S. 396 of the 
Penal Code, the result of proceedings taken against 
the accused under S. 110 of the Cr. P. Code is not 
admissible. {Walmsley and Buda, JJ.). ASIMUD- 
•DIN V. Emperor. 59 I.C. 204=22 Cr.L.J. 60= 

32 C.L.J. 89. 

^Admissibility—Statements. 

■- —Usual course of business. 

A statement made in the usual course of busi¬ 
ness by respectable companies concerned with 
shipping showing the amount of goods omitted to 
‘be delivered to various consignees is admissible in 
a suit by a consignee against shipowner for dama- 
f^gos for short delivery. (Sriniyasa Aiyangar, J.}. 
PONNUSWAMY CHETTIAR V. BRITISH iNDiA 

Steam Navigation. 108 I.C. 196= 

1927M.W.N. 728 = 27 M.L.W. 439= 
A.I.R. 1928 Mad. 239 = 54 M.L.J. 636. 


- Accused in custody. 

In an excise case statements of the accused taken 
•iftcr thd accused were taken to the excise barracks 
^ud while they were in custody, were 
not voluntary statements and hence inadmissible. 

iC. c. GJiose and Duval, JJ.). 

Dahui V. Emperor. 98 I.C. 401 = 53 Cal. 706— 

30 C.W.N. 834=27 Cr. L.J. 1329 = 

A.I.R. 1926 Cal. 1163. 


- Persons not examined. 

Statements made by persons, who have not been 
examined in Court about the absence of the accused, 
'"when search was made for accused, are inadmissi- 


EYIDENGE—^AdmisBibility—Miscdllaneons. 

ble. {Newbould and B.B. Ohose, JJ.), Kbbamat 
Mondad V. Emperor. 92 I.O. 439= 

42 C.L.J. 524=27 Cp. L.J. 263=A.I.R. 1926 Cal. 320. 

- Witness in judgment. 

The statement of a witness abstracted in a judg¬ 
ment can be made use of only in one of two ways 
either under S. 145 of the Evidence Act to con¬ 
tradict the witness or as an admission under S. 21. 
It cannot be used iu lieu of the original statement 
itself. {Beasley, C.J. and Curgenven, J.). SABA- 
DAMBA V. PATTABHIRAMATYA. 1930M.W.N. 601. 

- Witness before Coroner. 

^ At the trial of the accused in the Court of Ses¬ 
sions a statement made by a witness in a proceed¬ 
ing before the Coroner is admissible in evidence. 
{Madgavkar, J.). EMPEROR V. RAGHOO GANPAT. 
97 I.C. 37 = 28 Bom.L.R. 776=27 Cr. L.J. 1061= 

A.I.R. 1926 Bom. 404. 

■ — -Conflicting testimony. 

Statement made by a witness at the trial should 
be altogether rejected when it is in hopeless oondiot 
with his previous statements. {Maitineau and 
Zafar Ali, JJ.). Ram Earan v. Emperor. 

92 I. C. 377=7 L. L. J. 371 = 26 P.L.R 659= 
27 Cr. L.J. 289= A.I.R. 1925 Lah. 483. 
- Consent of parlies. 

Statements which are not admissible in evidence 
cannot be rendered admissible by consent of parties. 
{Martineau and Zafar Ali, JJ.). SUNDAR SiNQH 
V. SHAM Singh. 80 I.C. 235=A.I.R.1923 Lab. 630. 

- Police file — Thanedar's statement in other case. 

In order to prove an alleged theft of an account 
book in a Civil Court from the plaintiff’s house the 
police file and a copy of the statement made by the 
Thanedar in other case are inadmissible. {Wilber- 
force, J.). BARU V. SUKHA SiNGH. 69 I.C. 1008= 

4 L.L.J. 418 = A.I.R. 1921 Lah. 332. 

- Extracts of Suit Register. _ 

^Vhere a judgment or decree in a suit cannot be 
produced as it had been destroyed, the extract from 
the suit register is admissible. {Bhide, J.). 
Mohamed BUDHA V. GHUDAM QADIR. 

112 I.C. 651. 

—Admissibility—Unstamped instrument. 

Determination of-^Stamp Act, S. 2 (11). 

The Court, iu determining whether a document 
is sufficiently stamped for the purpose of deciding 
upon Us admissibility in evidence, will look at the 
document itself as it stands, and not at any col¬ 
lateral circumstances which may be shown in evi¬ 
dence. 16 Cal. 432 and 6 Bom. L. R. 699, Foil. 
{Macleod, C.J. and Coyajee, J.). RAMPBASAD 

SHIVLAD V. SHRINIVASBADMOKUND. 

90 l.G. 683=27 Bom. L.R. 1122= 

A.I.R. 1925 Bom. 527. 
•Cancellation of stamp—Stamp Act, S. 12. 
Where the stamp upon a hundi is cancelled at a 
later date and not at the time of executing the 
hundi the cancellation is not valid and the hundi 
should be treated as unstamped and so inadmissi¬ 
ble in evidence. {Macleod, C. J. and Coyajee, J.). 
DAYABAM SURAJMAL V. chandulal dayabhai. 

90 I.C. 689=27 Bom L.R. 1118= 
A. I. R. 1925 Bom. 520. 

—Admissibility—Miscellaneous. 

- Admissibility and ^edibility. 

Admissibility is a question of law and credibi¬ 
lity of evidence is one of fact. {Walsh, A.C.J. and 
Sulaiman, J.). MBHI L.A.D v. RAMJI DASS. 

80 I.C. 939=22 A-L.J. 864 = 3 L.R.A. Civ. 720= 

47 All. 13=A.I.R. 1924 All. 792« 
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BYIDEHOE—Appreciation ef—Appellate Court. 

—Appreciation of—Appellate Coart. 

-In every ease that comes before an appellate 

Court the lower Court has the advantage of seeing 
and hearing the witnesses and the appellate Court 
has not, but it oannot be said that an appellate 
Court can never hope to make a diagnosis as to the 
truth of the case as good as that made by the lower 
Court. No doubt it is an advantage to see and hear 
the witnesses, but it is an advantage which may be 
counter-acted and more than counter-acted by the 
greater experience and knowledge of the appellate 
Court. {Pullan, J.). GURCHARAN v. EMPEROR. 

103 I.C. 416=1 L.C. 190= 8 A.I. Cr. R. 379 = 
28 Cr.L.J. 638=A.I.R. 1927 Oudh 611. 


—Appreciation of—Deposition. 

- Stray sentences. 

A few (say two) casual and somewhat ambiguous 
phrases in a depositiou oinnot destroy the very 
clear effect of the whole deposition. {Batten, J.C. 
and Ballifax, A.J.C.). Mt. KUSHIBAI v. Manra- 
KHAN. 79 I.C. 422=7 N.L.J. 217 = 

A.I.R. 1923 Nag. 265. 

-—Appreciation of—Discrepancies, 

- Date. 

Where the discrepancies between witnesses as to 
dates is not unnatural, it far from being necessari¬ 
ly a badge of fraud, is an indication of bona fides. 
{Lord Tomlin.) MUDANNA VlRAYYA v. MuDANNA 
ADENNA. 121 I C. 205=51 G-L.J. 136= 

1930 M.W.N. 60 = 32 Bom.L R. 499 = 
31 M. L. W. 176= A.I.R. 1930 P C. 18 = 

58 M.L.J. 245 (P C.). 

slight change in the statement as to date of 
birth is not necessarily to be discredited. {Wazw- 
Hasan, J.C. and Kendall, A.J.G.). Bans BAHA¬ 
DUR Singh v. Sakal Raj Kuar. 81 I.C. 484= 

IIO.L J. 297 = A.I.R. 1924 Oudh 385. 


*—'Appreciation of—Findings. 

■ ■■■Credibility. 

The lower Court is the proper and, in general, 
the final Judge of the credibility of evdience. 
iCuraenven, J.). M. KANNIAPPAN v. KULLAM- 
MAL 1930 Cr. C. 88=1929 M.W.N. 696 = 

2 M.Cr.C. 275= A.I.R. 1930 Mad. 194. 


— . -Oral evidence. 

The finding of fact of Trial Court on the oral 
evidence should not be lightly interfered with as 
that Court is in a much better position to gauge 
the truth and value of the oral evidence than the 
appellate Court. (Sir Lancelot Sanderson.) R. 
Arunachala NAYUDU V. S. R. Badakrishna & 
Oo. 107 I.C. 349= A.I.R. 1927 P.C. 266. 

— Appeal Court—Credibility. 

Where the District Court had not examined the 
witnesses nor had it had an opportunity of 
observing those witnesses’ demeanour, and in fact 
it was in no better position than the High Court 
to judge of the reliability of the witnesses’ evi¬ 
dence. 

Held, that though as a rule very great value 
■would be attached by the High Court to the finding 
of the District Court on facts, yet. in this case, its 
finding could be upset. {Duckworth and Godfrey, 
JJ ). Ma E K.HIN V. MauNO Sein. 88 I.C. 167 = 

2 Rang. 49S = A.1.R. 1925 Rang. 71. 
—Appreciation of—Injury. 

•- External marks. 

The absence of any external mark of injury is not 
necessarily destructive of the case that the injury 
was caused by a brick. It is possible that a blow 
in the abdomen is less likely to leave a mark than 
one on a less efestio and resilient part of the ana- 


EVIDENCE—Appreciation of—Presamptfon. 

tomy. {MullicTc and Eulwant Sahay, JJ.). Ramjit 
ahir V. Emperor. 74 I.C. 705=2 Pat. 309= 

1 Pat. L.R. Cr. 236=24 Cr. L.J. 801 = 

A. I. R. 1923 Pat. 413. 

—Appreciation of—Maxim. 

-per Hallifax, A. J. C. —The maxim falsus in* 

uno falsus in omnibus is entirely false. {Hallifax, 
Prideaux and Eotval, A. J. Cs.). Sakku v. EM¬ 
PEROR. 65 I. C. 561 = 23 Cr. L. J. 129 = 

A.I.R. 1922 Nag. 146. 

—Appreciation of—Memory. 

- Imagination or fact. 

“ Men without deliberately intending to falaify- 
facts are extremely prone to believe what they 
wish, to confound what they believe with what*, 
they heard and to ascribe to memory what is 
merely the result of imagination.” {Daniels and 
Lyle, A.J.Cs.). MT. AnjdmaN-UN-NISA v. Shaie. 
ASHIG Adi. 66 I.C. 222 = 8 O.L.J. 439 = 

A.I.R. 1922 Oudh 178. 

—Appreciation of—Oral evidence. 

- Absence of documentary evidence. 

Where the oral evidence produced is itself con- 
vincing the absence of documentary evidence in 
support of it should not be made much of. 3 Lah. 
48 (P. C.), Bel. on. {Abdul Raoof and Abdul 
Qadir, JJ.). MT. CHANNI BiBI v. AHMAD KHAN, 

69 I.C. 331 = A.I.R. 1924 Lah. 265. 

-Alibi in criminal case. 

Where witnesses for the accused deposed that, 
they met the accused Ghulam Ali and Fazal Illahi 
at Sangla about 10 A.M. on the 12th of July and- 
this oral evidence was unsupported by any docu¬ 
mentary evidence and the witnesses were not per¬ 
sons who would remember the date precisely. 

Held, such evidence as that is easily obtainable 
in this country. {Le Bossignol and Zafar Ali, JJ.). 
JALAL V. King-Emperor. 81 I.C. 347 = 

25 Cr.L.J. 811 = A. I. R. 1923 Lah. 232. 
—Appreciation of—Partition papers. 

- Value on questions of existence of tenancy. 

Partition papers are not of real assistance in the 
absence of detailed information as to the history of 
the document mentioned, when it was prepared, by 
whom, in whose presence, and for what purpose. 

The question whether a document is admissible 
in evidence as a public document is fundamentally 
distinct from the question whether its contents are 
binding upon tenants without proof of notice on 
them or of their consent. Weight will obviously 
have to be attached to the statutory provisions for 
the partition of estates in operation at that time * 
and how far the proceedings did in fact conform to 
these rules is plainly a relevant matter. {Mooker^ 
fee andChotzner, JJ.). TARA KUMAR»|GH0SB v. 
Kumar arunchandra Singh. 74 I.C 383= 

36 C.L.J. 389=A.I.R. 1923 Cal. 261. 
—Apppeciatlon of—Presumption. 

‘ Non-production of accounts. 

Where certain documents produced after the- 
defendant’s examination showed that the defend¬ 
ant’s story on an important point was false and 
notwithstanding the fact that opportunity was given 
to recall him and explain, if possible the contradic¬ 
tion, he was not recalled and where accounts in 
his possession, though summoned, were not pro¬ 
duced. 

Held, that the proper presumption frofii these 
circumstances was that the defendant’s case is 
untrue. {Lord Phillimore.) VENKANNA v. Agas- 
THIAH. 32 M.L.T. 86 = 27 C. W.N. 725=^ 

^ A.I.R. 1923 P.C. 31. 
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EVIDENCE—Appreciation of—Presumption. | 

■ Possession following title. ' 

Where there is strong evidence of possession on ; 
- the part of the respondents, opposed by evidence 
apparently string also on the part of the appellants 
in estimating the weight due to the evidence on . 
■both sides, the presumption may well be regarded i 
'that possession went with the title. {Mookerjee and 
Chotzner, JJ.). PROMODE KUMAR ROY v. jMADAN 

Mohan Saha Pramanik. 70 I.C. 555— 

27 C.W.N. 305-36 C.L.J. 396= I 
A.I.R. 1923 Cal. 228. ! 
—Appreciation of—Privy Council. : 

-Where the trial Court, who had seen the 

•witnesses, disbelieved the evidence of the pro* ; 
paration and execution of the will, the Privy 
Council refused to dissent from him in his estimate 
of the evidence of the witnesses on those points. 
(Sir Binod Mitter.) VelLASWAMY SERVAI v. 
X.. SIVARAMAN SERVAI. 121 I.C. 230= 

51 C.L.J. 150 = 34 C.W.N. 206=31 M.L.W. 185= 
1930 M.W.N. 394=32 Bom. L.R. 511 = 
57 I.A. 96 = 8 Rang. 179 = A.I.R. 1930 P C. 24= 

58 M.L.J. 114 (P.C.). 
—Appreciation of—Probabilities. 

- Based on certain fact not leading to one concln- 

5 io»t —Judge can draw legitimate inferences from 
Jacts proved—When particular inference cannot be 
reasonably drawn from facts partly relying on it for 
discharging onus of proof fails — Evidence-^Burden 
of progf. 

Where the Court has to depend upon probabilities 
based on certain facts which do not lead to one 
•conclusion, the Judge is entitled to draw inferences 
from the facts proved before him, but the inferences 
must be such as could be legitimately drawn from 
•the facts. If the facts are such that no reasonable 
man could draw a particular inference is such as to 
be equally consistent with non-liability and with 
liability, then the party who relies on the inference 
•to discharge the onus of proof of establishing 
liability fails. Smith, Ltd. v.G.W. Railway Co., 
<19-21) 2 K. B. 237. Foil. {Suhrawardy and Patterson, 
JJ.). BENGAIi-NAGPUR RAILWAY COMPANY V. 
MOOLJI SICKA & CO. 52 C.L.J. 238. 


—Appreciation of—Proof. 

- Po.ntive and negative. 

An affirmative proposition is not established by 
•showing that the witnesses who depose to a 
contradictory negative proposition are not reliable. 
Of course, if there is a conflict of evidence on a 
point, it would bo perfectly legitimate to take i^to 
consideration the circumstantial evidence with a 
-view to show that evidence of the first 
■witnesses was true and that of the second false. 
(Lord Atkinson.) SAR.\TKUM.\RI v. AMULYADHAN. 
71 I.C. 632=17 M.L.W. 481 = 27 C.W « 629- 
25 Bora. L R. 648=37 Cal. L.J. 301- 
1923 M.W.N. 392=32 M.L.T. 137- 
A.I.R. 1923 P C. 13 (P C.). 

- Use of King Edward Siamp in 1915. 

The mere fact that the promissory note 
sUmped with a King Edward stamp does not prove 
that the note was executed in 1911 and not in 1915, 
in tUo absence of any evidence that there were no 
King Edward stamps in existence m 1916. {Mot 
Sagar^J.). MT. CHANDO v. SlRI RAM. 

80 I.C. 177 = A.I.R- 1923 Lah. 607. 


— Appreciation of—Relevant evidence. 

•- Cumulative effect. 

The proper and satisfactory way of appre¬ 
ciating evidence is to consider, not 

piece of evidence proves the case by iteolf, u 
«onsid6r the cumulative effect of all the relevant 


EVIDENCE— Appreciation of—rlsritnesse8«~Qiv :> 

items of evidence adduced iu the case. 81 All. 412 
(P.C.), Foil. {Ananlhakrishna Ayyar,J.). Venkata- 
EAMAYYA V. VENKATAPPATYA. 122 I.C. 653= 
1929 M.W.N. 664=A.I.R. 1930 Mad. 337. 

—Appreciation of—Reliability. 

- Signature in different places. 

The fact that in one place of an account book the 
signature of a party may be forged caunot preclude 
the Court from holding that his signature in an¬ 
other place is genuine. [Odgers, J.). RAMASWAMI 
v. RajU. 96 I.C. 1051=1926 M.W.N. 635= 

A.I.R. 1926 Mad. 963=51 M.L.J. 167. 
- Vernacular record. 

Generally in cases where evidence is given by a 
witness in his own language, the vernacular record 
is always treated as more reliable and entitled to 
greater weight, though this maxim could not always 
be safely applied in cases where a Magistrate who 
is taking down the evidence simultaneously in 
English understands the language as well as his 
reader. {_Abdul Qadir, J,). SADHU SlNGH v, KlNG~ 
Emperor. 73 I.C. 513=24 Cr.L.J. 625= 

A.I.R. 1923 Lah. 167. 

- Confession^Delay. 

When the story of confession was not told by the 
witness until after a fortnight of the oocuirence, 
the evidence is unreliable. {Coutts and Adami, 
JJ.). NiBU Bhagat V. Emperor. 71 I.C. 219= 
1 Pat. 630=4 P.L.T. 76=24 Cr.L.J. 91 = 

A.I.R. 1922 Pat. 582. 


•Appreciation of—Trial Coart's opinion. 

•The Court of appeal ought to give sufficient 


weight to the opinion of the trial Judge on the 
demeanour, intelligence, position and character of 
the witnesses who were brought before him before 
reviewing the findings of the trial Judge, who, 
upon such matters, is in a position to form a much 
better judgment than could be formed by Judges who 
had not had the advantage of seeing the witnesses. 
AIR 1923 P.C. 62, Bel. on. KBaymond and Madgav 

kar, A.J.Cs.). RATANSING GULABSING V. NANIK 

RAM CHATOMAL. 20 S.L.R. 220— 

A.I.R. 1927 Sind 219. 


—Appreciation of—Will. 

_ Circumstantial evidence. 

Where if B had been adopted there was no neces¬ 
sity to have a will in his favour and it seemed that 
the husband of testatrix in his desire to retain the 
property of his deceased wife in his hands had 
been resorting to various devices and the idea of 
getting a will from his wife shortly before her 
death was on© of those devices. 

Held, that neither the will nor the adoption was 
held to’ba proved. {Broadway and D. Abdul Qadir, 

JJ ) HAR Bhagwan V. hukam Singh. 

68 I.C. 769 = 4 Lah. L.J. 243 = 3 Lab. 242= 

A.I.R. 1922 Lah. 243. 


—Appreciation of—WltneiBea. 

—- Cross-examination — Betneanour. 

Unless the evidence given by witnesses is shaken 
in cross-examination or their demeanour is such as 
to lead one to the inevitable conclusion that they 
have perjured themselves, no Court is entitled to 
discard evidence on the ground that the witnesses 
are tenants of a party to the suit. (Wort, J.). 
BEAS SINGH v. KHEDU MIAN. 123 I.C. 637= 

A.I.R. 1930 Pat. 58. 


- PartisaTis. 

Where the witnesses are partisans there is 
always a tendency to strain a point in favour of a 
friend. It is doubtful if such can conceive that 
he was thereby doing something improper. The 
attitude of mind is often a self-deoepfcion produced 
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JBYIDENGE—Apprectation of—Vitneaaes. 

^ub'oonsoiously by an outside cause. In these oir- 
■oumstances best method to arrive at a correct con- 
'olusion is to look at inherent probabilities of the 
•case. {Stuart, C. J. and Raza, J.). Nisar AlI 
Khan v. Muhammad Adi Khan. 119 I.C. 337= 

6 O.W.N. 549 = A.I.R. 1929 Oadh 494. 
Contradictory evidence—-Credibility—Finding 
-of trial Court. 

It is doubtless true that on appeal the whole case, 
'including the facts, are within the jurisdiction of 
•the appeal Court. But, genearally speaking it is 
undesirable to interfere with the findings of fact 
of the trial Judge who sees and hears the witnesses, 
•^fcud has an opportunity of noting their demeanour, 
especially in cases where the issue is simple and de¬ 
pends on the credit which attached to one or other 
of conflicting witnesses. 

When the appellate Court finds witnesses for 
plaintifl deposing to facts absolutely contrary to the 
'iaots to which the witnesses for defendant depose ; 
when witnesses on one side are priwuz facie as deserv¬ 
ing of credit as the witnesses on the other side , 
when the witnesses on neither side have been 
chaken in cross-examination and when trial Court 
.has applied its mind intelligently as to the witness- 
os whom it should believe and the witnesses whom 
dt should not believe, the finding of the trial 
Court as to the credibility of the witnesses should 
be accepted. A. I. R. 1915 P C. 1, Foil. {Stuart, 
~€. J. and Baza, J.). RAJ BOCHAN SINGH v. Sri 
THAKORJI MAHARAJ. 4 O.W.N. 1179 = 

A.I.R. 1927 Oudh 618. 

- Interested. 

Wh®*® i*^® brother of the witness in question 
hronght a complaint for causing hurt against the 
^rst cousin of the accused a year before. 

Held, that this was not a sufficient reason for dis¬ 
believing the evidence of the witness. {Scott-Smith 
•and Martineau, JJ.). Didip Singh v. Emperor. 
86 I.C. 341 = 7 L.L.J. 44=26 Cr.L.J. 757= 

A.I.R. 1929 Lah. 318. 

- Medical o-pinion — Bye-witness—Value of. 

Where there is the testimony of a considerable 
'body of trustworthy witnesses of good position and 
'undoubted respectability who were able to observe 
■facts and draw inferences therefrom, who acted not 
in secrecy but with the utmost publicity in the 
midst of a large assembly and who had no intelli- 
;gible motive to engage in a conspiracy for setting 
'up a false testamentary instrument, the opinion of 
^medical man as to what should have been the pro¬ 
bable state of the testator should not outweigh and 
prevail over the testimony of soch eye-witnesses. 
CHoolcerjee and Chotzner, JJ.). SARADINDU NATH 
RAI CHAUDURI V. SUDHIB CHANDRA DAS. 

69 l.G. 48 = 50 Cal. 100=39 C.L.J. 569= 

A.I.R. 1923 Cal. 116. 

* - Debtor to party. 

To say that, because one in the ordinary course 
■of one’s business, owes money to a certain person, 
one should not be believed when speaking in 
favour of that person, is too absurd. {Maung Kin, 
-J.). MAUNG PO GYON V. MAUNQ SO. 70 I.C. 902= 

1 Bur. L.J. 213= A.I.R. 1923 Rang. 30. 

* Suaoestion of doubt—Poor witness—Credit 
■bility. 

In order to discredit a witness it is not enough 
to suggest doubts about his veracity. If the means 
•of contradiction are available to the party who 
challenges his truthfulness these should be pro- 
-duced before the Court. Itoannot be affirmed as a 
■Scneral rule that a person is not trustworthy be- 
'Oa’Use he is not wealthy. {Mookerjee and Buckland^ 


EYIDENGB—Ciroamittantial eyldenoe. 

JJ.). prasannamoyi Debi V. baikuntha Nath 
GhattORAJ. 66 I.C. 782=49 Gal. 132= 

34 C.L.J. 384 = 29 C.W.N. 779 = 

A.I.R. 1922 Cal. 260. 

-Appreciation, of—Misoellaneoas. 

-Per Hallifax, A.J.C. —There is no distinc¬ 
tion between what a prudent man would believe 
out of Court and what a Judge may believe. 
{Hallifax, Prideaux and Kotval, A.J. Cs.). Sapku u. 
Emperor. 65 I.C. 561='23 Cr. L.J. 129= 

A.I.R. 1922 Nag. 146. 

—Circumstantial evidence. 

- Partisan—Direct evidence. 

Where there is very strong feeling between the 
parties and direct evidence on both sides is of a 
partisan character, it is safe to decide the case 
upon the circumstances and probabilities. {Dindsay 
and Banerji, JJ.). SiBT AHMAD v. AMINA 
KHATOON. 113 I.C. 434=26 a.L.J. 705 = 

50 All. 733= A.I.R. 1929 All. 18. 

- When conclusive. 

Per Mukerji, J. —Circumstantial evidence should 
not merely point to the inference that is to be 
drawn, but that the evidence must be of such a 
nature that it can possibly lead to no other infer¬ 
ence, {Rankin, C.J. and Mukerji, J.). KAMAD 
Kumar v. Nandulal Dubay. 116 I.C. 378= 

33 C.W.N.211 = 56 Cal. 738= 
A.I.R. 1929 Cal. 37. 

-The ordinary rule in a case of circumstantial 

evidence is that, in order to justify a conviction, 
it should be incompatible with any reasonable 
hypothesis than that-of the accused’s guilt. {Faw^ 
cett and Mirza, JJ.). EMPEROR v. ISMAID Kha- 
DIR6AB. 108 I.C. 501 = 52 Bom. 385= 

30 Boro. L.R. 330=10 A.I.Cr.R. 118 = 
29 Gf. L.J. 403= A.I.R. 1928 Bom. 130. 

- When conclusive—Incompatibility with inno¬ 
cence. 

In order to infer guilt from the circumstantial 
evidence it must be shown that the inculpatory 
facts are incompatible, with the innocence of the 
accused and incapable of explanation upon any 
other reasonable hypothesis than that of his guilt. 
{Tek Chand, J.). PRITCHARD v. EMPEROR. 

112 I.C. 850=30 Cf. L.J. 18=11 A.I. Cp. R. 405 = 

A. I. R. 1928 Lah. 382. 

- When sufficient for conviction. 

Circumstantial evidence to convict a person 
requires a high degree of probability, that is 
sufficiently high that a prudent man, considering 
all the facts and realizing that the life or liberty 
of the accused person depends upon the decision, 
feels justified, in holding that the accused com¬ 
mitted the crime. 32 P.R. 1916 Cr., Foil. {Addi¬ 
son and Coldstream, JJ.). DiNA v. EMPEROR. 

109 I.C. 912 = 29 Cp. L.J. 640 = 10 A.I. Cr. R. 350. 

- Exhaustiveness — Probability. 

Though circumstantial evidence must be exhaust¬ 
ive, that does not mean that every iucident short 
of the actual commission of the oflence must bo 
proved by positive evidence but that what is 
required is so high a degree of probability that a 
prudent man would feel justified in holding that 
the accused committed the crime. 32 P. R. 1916 
Cr., Appl. {Campbell and Addison, JJ.). BUTA 
Singh V. Emperor. 97 I.C. 752=7 Lah. 396= 

27 Cp. L.J. 1168 = 27 P.L R. 447= 

A I R. 1926 Lah. 582. 

-The minutes of a meeting are prima facie 

evidence of what happened at the meeting, 
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stantial evidence. 


Ag. C,/. and Fatoceti, J.). PASSHURAM Datta- 
BAM V, Tata Industrial bank, ltd. 

90 I.C. 580 = 26 Bom. L.K. 987 = 

A.I.R. 192S Bom. 49. 


- Redness of eyes—Bhang smoker. 

The redness in the eyes of a person may be due 
to several causes and in the absence of evidence it 
cannot be helu that the person merely on that ac¬ 
count is an habitual smoker of bhang. {Gokaran 
Nath^ A.J.C.). Bahadur Dube v. king-Emperor. 

89 I.C. 145 = 120.L.J. 388 = 26 Cr. L.J. 1281 = 

A.I.R. 1925 Oudh 480. 
—■ Oral evidence—Equal value. 

Where the question involved is whether the 
guardian was guilty of gross negligence in the 
conduct of (he case, 

Seld, that circumstantial evidence is as good as 
any other kind of evidence in such matters and 
perhaps better evidence than oral evidence. {Krish- 
nan and Venkatasubba Bao, JJ.). Veerappan v. 
Mennappan. 70 I.C. 335= 31 M.L.T. 449 = 

A.I.R. 1923 Mad. 245. 

- When conclusive. 

If an accused person is to be convicted on cir¬ 
cumstantial evidence the circumstances must be 
such as to exclude all reasonable probability of his 
innocence. (Scott-Smith and Abdul Baoof, JJ.). 
Md. YAit V. Emperor. 81 I.C. 555= 

4 Lah. L.J. 235 = 25 Cr. L.J. 939 = 

A.I.R. 1922 Lah. 263. 


' The fundamental rule by which circumstan¬ 

tial evidence is estimated is that in order to justify 
the inference of guilt the inculpatory facts must 
be incompatible with the innocence of the accused 
and incapable of explanation upon any reasonable 
hypothesis other than that of his guilt. It is safer 
to follow the rule that “the fouler the crime the 
clearer and the plainer the proof ought to be.” 
{Jwala Prasad and Sultan Ahmedt JJ.). RAGHU- 
NANDAN KOEBI V. EMPEROR. 59 I.C. 858 = 

22 Cr.L.J. 154=1 Pat. L.T. 684. 

—Corroboration. 

-- Contemporaneous documentary evidence—Oral 

evidence. 

Where there is a difficult investigation of a fact, 
the history relating to which is somewhat obscure, 
contemporaneous documentary evidence, if it is 
trustworthy, should be preferred to any amount of 
oral evidence, which does not always create the 
same amount of confidence. [Banerji and King, 

JJ.). Debt Datal v. ambika Prasad. 

119 I.C. 99 = A.I.R. 1929 All. 545. 

-■ Statement of witness. 

It is impossible to treat statements by a witness 
as corroborating his own evidence, ‘these being 
merely parts of that very evidence itself. {Lord 
l}arli^Q.) Lim Yam Hong & Co. v. LAN Ohoon & 
Co 107 I.C. 457= 

47 C.L.J. 288 = 30 Bom. L.R. 757 = 
29 M.L.W. 520= A.I.R. 1928 P.C. 127= 

56 M.L.J. 88 (P.C.) 


- Partisan—Oral evidence—Documentary evi¬ 
dence. •. X • X 

Where there are two factions, each trying to 
support its own candidate, t.e., cither one party or 
the other the oral evidence given on either side 
should not be believed and acted upon except 
where it is borne out and corroborated by the docu¬ 
mentary evidence. (TValler and Uadhavan Nair, 
JJ.). LAKBHMINARAYAN V. K. PUNNAYYA. 

103 I.C. 134=A.I.R. 1927 Mad. 820. 


EYIDENOE-Credibillty. 

- Marriage settlement—Oral evidence — Written 

evidence. 

It would be unwise of a Judge to act in a disputed 
Indian case upon oral evidence that there had been 
an ante-nuptial agreement which would in effect be 
a marriage settlement unless there was contempo¬ 
raneous written evidence to corroborate the oral 
evidence. (5ir John Edge.) LAKSHMIAH v. 
KothandabamA. 88 I.C. 327=27 Bom.L.R. 1076= 

29 C.W.N. 1013=1925 M.W.N. 717= 
48 Mad. 605=3 Pat.L.R. 290= 
23 M.L.W. 138=23 A.L.J. 662=52 I.A. 286= 

42 C.L.J. 8=A.I.R. 1925 P.C. 181 = 

49 M.L.J. 109 (P. G.>v 

■ ■ P olice surveillance—Statement under. 

No reliance should ordinarily be placed on the 
uncorroborated testimony of a criminal who ha& 
imdergone a sentence of imprisonment and is under 
police surveillance especially when he is produced) 
by Police under whose supervision he is. {Shadi 
Lai, G.J. and Jafar Ali, J.). Nawab v. The 
Grown. 89 I.C. 311=7 L.L.J. 219= 

26 P.L.R. 618=26 Cr.L.J. 1335= 

A.I.R. 1925 Lah. 397. 

—Credibility. 

■ Oral evidence—Documentary evidence. 

The trial Judge did not deal with the genuiner 
ness of the entries in the books of Pandas upon 
any reasoned footing. He had no evidence before 
him directly bearing upon the topic of genuineness^ 
except such as may have been afforded by the com¬ 
parison of certain signatures. He pronounced the 
entries forgeries because they were inconsistent 
with the evidence of one B, whom he believed in 
all. For the same reason he declared that one 
other dociiment was a forgery, although apparently 
he had not before him the original or any satis-' 
factory evidence of the oircumstances in which it 
was alleged to have been made. The High Court, 
however, approached the matter from a different 
angle. The Judges thought it proper to make a 
critical examination of the actual books aud of the 
evidence, if any, supporting or impeaching the 
genuineness of the entries, and after the most rigid 
scrutiny of these books, came to the conclusion 
that the entries were undoubtedly genuine. They 
also weighed the oral evidence directed to the rest 
of the case, and having seen M, the principal witi 
ness, rejected the evidence. Upon these findings 
the ultimate conclusion at which the High Court 
arrived was inevitable. {Lord Tomlin.) MALAYAM 
Singh v. Shivbaj Singh. 118 I. C. 13= 

1929 A. L. J. 856=30 M. L. W. 744 = 
A. I. R. 1929 P. C. 217 = 57 M. L. J. 672 (P. C.). 

-- Finding as to—Legal evidence. 

It is open to the Court to find that the evi¬ 
dence of a person is not worthy of credit ; but it 
cannot arrive at a finding in absence of legal evi¬ 
dence. {Bennet and Iqbal Ahmad, JJ.). SHUJA- 
uddin Khan v. Mehdi Raza. 118 I. C. 230= 

A.I.R. 1929 All. 873. 

■ - Competency to decide—Privy Council. _ 

On a pure question of credibility of witnesses, 
the Privy Council have no better competence tn 
determine where the truth lay than the lower* 
Appellate Court has. {Viscount Sumner.) RAJI 
GOPAL V. Dhanji Jadhavji BHATIA. 

Ill I.0> 480=55 Cal. 1048 = 55 I.A. 299 = 
48 C.L.J. 567 = 1928 M.W.N. 924=24 N.L.R. 154= 

30 Bom. L.R. 1389 = 32 C.W N. 1117= 
28 M.L.W. 55 = 11 N.L.J. 229= 
A.I.R. 1928 P.C. 200=55 M.L.J. 248 (P. C.)^ 
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EyiDENGB^redibility. 

" ■ Trial Jtidge's opinion. 

At all times considerable weight should be at* 
taohed to the opinion'of the Judge who heard the 
witnesses as to their relative credibility. When 
the record does not show that the witnesses on 
either side have been materially discredited or 
greatly shaben in cross-examination, it is the duty 
of the Judge to decide which side is telling the 
truth. When the Judge has tried the case with 
marked care and intelligence, his opinion as to ore* 
dibility of the witnesses should ordinarily be ac¬ 
cepted. (Stuart, C. J. and Gokaran Nath Misroy 
J.). Mukta Prasad v. Emperor. 94 I.c. 193= 

27 Cr. L.J. 577=13 O.L J. 69. 

- Changing sides. 

A witness who has changed sides and has made 
statements in favour of both the prosecution and 
the accused is an unreliable witness and neither 
of his statements can be believed. (Wazir Hasan, 

A.J.C.). Sarju Singh v. E.mperor. 

88 I.C. 832=36 Cr. L. J. 1236= 
A.I.R. 1925 Oudh 726. 

- Denomin ition . 

Credibility of witnesses or jurors must not be 
judged from their denomination. 11 C.W.N. 1085, 
Foil. (Mookerjee and Chatterjee, JJ.). Mamfru 
Ohowdhury V. Emperor. 

81 I.C. 264=51 Cal. 418=38 C.L.J. 397 = 
25 Cr. L.J. 776= A.I.R. 1924 Cal. 323. 
- Impracticability. 

Where a witness states that he could see and 
did see, in apparently very short time, that a 
certain quantity of land had not been cleared, the 
statement can be disbelieved as being improbable 
onlyif cross-examination is directed to the imprac¬ 
ticability of forming a judgment by mere inspec¬ 
tion even with the aid of glasses, as to the propor¬ 
tion cleared. (Visrount Haldane). Naba Kumar 
Dasv. Rudra Narwan. 77 I.c. 141 = 

1923 M.W.N. 622=28 C.W N. 589 = 33 M.L T. 339= 

5 L.R. P C. 23=A.I.R. 1923 PC. 95 = 

45 M.L.J. 438. 

- Delay in disclosure. 

Where a witness keeps quiet for many days after 
the occurrence and comes forward after the police 
had made a discovery he is not reliable. (Shadi 
Lai, O. J. and Zafar All, J.). RULLIA RAM v. 
The Grown. 84 I.C. 321 = 5 L. L.J. 325= 

26 Cr.L.J. 257=A.I.R. 1923 Lah. 438. 
- Discredited teitimony on material facts. 

In dealing with the evidence of witnesses who 
have been discredited on important and material 
facts as not speaking the truth it will be well to 
remember th'»t their evidence on other points must 
be received with considerable caution. Witnesses 
who are proved to be not speaking the truth on 
some important points ought not to be trusted 
implicitly. 27 C. 637 at p 6t6 (P. C.), referred to. 
(Kumaraswami Sastry and Reilly, JJ.). RAHIMA- 
TDLtiA Sahib v. Kamaraja Pandiya. 

1930 M.W.N. 417. 

- Demeinour—Trial Judge’s opinion—Proved 

facts—Appellate Court’s opinion. 

When the question is whether a witness is 
speaking the truth or not, light is thrown upon it 
by the demeanour of that witness in the box by 
the manner in which he answers question, and by 
how he seems to be affected by the questions that 
are put to him, and so on. No doubt there the 
trial Judge has an advantage which cannot possibly 
be shared by any appellate Court. But when the 
views upon credibility arc founded upon argumen- 
totive inferences from facts which are not disputed, 

D. D. VoL. Ill—19 & 20 


EVIDENCE—Criminal Trial. 

then the Court of Appeal is really in just as good 
a situation as the Judge of first instance. (Lord 
Dunedin). PADOHUR SaNKABAREDDI v. PALOHUR 
Hahalakshmama. 70 I.C. 949= 

27 C.W.N. 414 = 17 M.L.W. 1 = 31 M.L.T. 307= 

A.I.R. 1922 P.C. 315. 
- -Person acquitted in prior case. 

In estimating the value of the evidence given by 
a witness, the elementary principle must nob be 
overlooked that where there has been an acquittal 
the acquittal is conclusive and it would be a very 
dangerous principle to adopt to regard a judgment 
of not guilty as not fully establishing the inno¬ 
cence of the person to whom it relates. (Mookerjee 
and Buckland, JJ.). SAROJINI DASSI v. HARI 
Das Ghose. 66 I.C. 774=49 Cal. 235 = 

34 C.L.J. 373 = 26 C.W.N. 113 = 

A.I.R. 1922 Gal. 12. 

—Criminal Trial. 

- 1 —Examination of witnesses—Obligation of prose* 

cuiion—Right of cross-examination by defence. 

The prosecution is under no obligation to exa¬ 
mine witnesses who it has reason to believe will 
not speak the truth. It is usual in such circum¬ 
stances for the prosecution to tender such witnesses 
for cross-examination. The defence, however, is 
certainly entitled to claim that privilege but 
having omitted to do so they cannot be permitted 
to make capital of the fact that these witnesses 
were not cross-examined. 8 Gal. 121. held too widely 
stated. (Graham and Lort Williams, JJ.). NATAN 
Mandad V. Emperor. 34 C.W.N. 170= 

1930 Cr. C. 134=A.I.R. 1930 Cal. 134. 

■ Retraction. 

In a case of murder, the evidences of witnesses 
who have resiled from their previous statements 
should not be relied upon, (Devadoss and Wal¬ 
lace, JJ.). ayyamperumal Piddai V. Emperor 
91 I.C. 50 = 27 Cr.L.J. 18=1925 M.W.N. 319= 
22 M.L.W. 405= A.I.R. 1925 Mad. 879. 

■ -Immaterial discrepancies in. 

Where the reason for the acquittal of the accus¬ 
ed by the learned Sessions Judge was certain in¬ 
consistencies and improbabilities in the evidence 
of the prosecution’story and the difficulty of find¬ 
ing any explanation justifying the rejection of the 
alibi. 

It was held, that if the prosecution is to be reject¬ 
ed in substance there must be some other explana¬ 
tion of the facts that actually occurred. Pailingany 
such explanation it is not permissible to reject the 
prosecution evidence owing to immaterial discre¬ 
pancies or improbabilities. (Lyle and Ashtoorth, 
A. J. Cs.). Emperor v. Narotam. 74 I.c. 434 = 

10 O L.J. 68=24 Cp. L. J. 770 = 
A. I. R. 1923 Oudh 217. 

- Partial credibility. 

Evidence of a witness, if held to bo unreliable in 
respect of one accused cannot be held to be reliable 
in aspect to other accused. (Shadi Lai, C. J. and 
Le Rossignol, J.). Kheri v. THE CROWN. 

99 I. C. 857=3 L.L.J. 147=28 Cr. L. J. 185. 
- Nature of offence—Quantum of evidence. 

The fouler the crime, the clearer and plainer the 
proof ought to be, though it cannot bo laid down as 
a proposition of law that the quantum or value of 
evidence must be proportionate to the enormity of 
the crime or the consequences which mav follow 
from convictions. (Jwala Prasad and Sultan 

Ahmad. JJ.). Raghunandan Koeri v, Empbror 

59 I.C. 858 = 22 Cr. L. J. 154=1 P. L. T. 684« 
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EVIDENCE—Docaments. 
*—Docamentfi. 


‘Account books. 


The noting of the items in the account book 
kept regularly by munim in T?hose presence the 
money was not paid is no evidence. (Jifartineau, J .). 
Firm Gokaij MAti. v. Firm Nath maij. 

7SI.C. 812=A.I.R. 1923 L&h. 431. 

•Two conveyances—Same parties—Falsity of 


one—Truth of other. 

Where two instruments of conveyance between 
the same parties are very intimately connected 
with each other, and from the evidence of the par¬ 
ties one of them is found to be false and fraudu¬ 
lent, the evidence of the parties with regard to the 
other should be approached with great suspicion 
and subjected to strictest scrutiny. The mere fact 
that the one was false and fraudulent transaction 
does not by itself prove that the other deed was 
3 lso false and fraudulent, but it does throw upon 
the party a heavy burden to prove that the same 
was a bona fide document and not executed with a 
view to defeat or delay any claims of the creditor 
on the executant of the deed. (Sir Binode ikfiifer.) 

Mohammad Adi Mohammad khan v. Mt. Bis- 
MILDAH BEGAM. A.I.R. 1930 P-C. 235. 

Documeuta—Award. ,, 

-Where exclusive title is set up on the strength 

of an award, the award must be produced. 
iRaea,J.). NABOTTAN DAS v. Mahommad RAZA. 
' ^ 96 I. C. 14= A. I. R. 1926 Oadh 622. 

—Documents—Decree. 

—W here there was a decree in favour of a co- 
sharer. against Government followed by a partition 
in accordance with the decree between that co- 
sharer, plaintiff and Government, ^ 

Held, the decree being followed by partition is 
clevant and is an important piece of evidence in a 
suit by the plaintiff against the Government in rer- 
spect of portion of the property covered by the pre¬ 
vious suit. {Zjord Phillimore). Naresh NarAYAN 
V. Secy, of State. 77 I.C. 1048=32 M.L.T. 162= 
1923 M.W.N. 511 = 80 Cal. 446 = 50 I. A. 121 = 

28 C.W.N. 463 = 4 L.R.P C. 50 = 

• A.I.R. 1923 P.C. 1 = 45 M.L.J. 444. 

—Documents—Horoscopes. 

_Horoscope is not in itself a probative docu¬ 
ment. The importance of the custody of the docu¬ 
ments related to their genuineness ®: 

vancy. {Dalai and Szmpson, A. J. 

PRASAD V. DAL BAHADUR. 83 I.C. 840- 

11 O.L.J. 164=A.I.R. 1924iOudh 353. 

—Document—Judgment. 

—Proo/ of litigation. 

The fact that a judgment is admitted in evidence 
in order to prove that there was litigation which 
terminated in a certain way, does not make all the 

recitals in judgment part of the evidence 

in tho subsequent action. 20 C.W.N. 643 , 

583 0915) and 42 M. L.J. 324 (F.B.) (1922) Foli. 

{Uoolcerjee and Rankin. JJ.). 

KAZl i;. ARDUL 1924 Cal. 523. 

Wh/reTq?feSon of custom is 

tion, a succession cLrt can come 

valuable evidence ““j- c. and Simpson. 

to a conclubion. ^ ^ ^-kt a t> *va v 

A . r.C.). THAKUll RUDKArSOTAP NARATAN sinq 

V. TIIAKUR NIRMAN PRASAD SING. 74 IX. 225 

» ft o L.J. 552= A.I.R. 1923 Oudh 61. 


Evidence—D ocument—Relevancy of. 

—Documents—Maps. . 

- Entries. 

The entries in Thakhast map and Khasra made by 
an Amin before and for the prepa.ration of survey 
have no evidentiary value. {Mr. Ameer AH). JAGDEO 
Narain Singh v. Baldeo Singh. 71 I.C. 984= 

1923 M.W.N. 361=27 C.W.N. 925 = 
3 P.L.T. 605=4a I.A. 393=36 C.L.J. 499= 
32 M.L.T. 1 = 2 Pat. 38 = A.I.R. 1922 P.C. 272= 

45 M.L.J. 460. 

—Documents—Probative value. 

-The decision of a question of fact must de¬ 
pend on evidence. That evidence may be, and natu¬ 
rally is, documentary, but the documents admitted 
in evidence upon that question are really histoncal 
materials and although they have to be construed, 
and if possible understood, they are not to be treat¬ 
ed as involving issues of law merely because they 
have to be construed. It is not as though they 
were being construed as instruments of title, or 
were oontracts or statutes, or otherwise the direct 
foundation of rights. {L'^rd Sumner). MiD. ZAMIN- 
DARI Co. V. UMA CHABAN. 74 I.C. 482= 

40 C.L.J. 16=29 C.W.N. 131= 
21 A.L.J. 723 = 25 Bora. L.R. 1287= 
4 L.R.P C. 184=33 M.L.T. 291= 
1923 M.W.N. 832=4 P.L.T. 627= 
A.I.R. 1923 P.C. 187 = 45 M.L.J. 683. 
—Documents—Proof of. 

- Production by accused. 

A document produced by tho accused in support 
of his own defence need not be formally proved 
by prosecution as against the party producing it. 
(Einkhede, A. J. C.). Mohamad Ibrahim v. 
Emperor. 112 I. C. 902=30 Cr. L.J. 38— 

11 A.I.Gr.R. 526=A.I.R. 1929 Nag. 43. 
_ Presence of opposifc'party—Production and 

exhibition. a . . 

Formal proof should be presumed to have been 

waived where a document is produced in the pre¬ 
sence of tho opposite party and marked as an 
exhibit. (Cwr^envew, /.). ZaminDAR op Bodoki- 
MIDY V. BUDANKAYALA BHIMATYA. 98 I.C. 800= 

24 H.L.W. 677 = A.I.R. 1927 Mad. 76. 

- Mode — Objection. 

Any objection as to the method of proving a 
particular document must be token when it is ten¬ 
dered for admission. {Mukerji, J.). ABDUL SamaD 
V gunendra Krishna Roy. 82 I.C. 974= 

A.I.R. 1925 Cal. 452. 


■Waiver. 


The question of relevancy of a document is a 
question of law and can be raised at any stage but 
the question of proof is a question of procedure and 
can be waived by the parties. (Das and Bucknill, 
JJ ) KUMAR KALIKANAND SINGH V. SHIVA 
NandAN Prasad Singh. 63 I.C. 625= 

3 Pat. L.T. 149 = A.I.R. 1922 Pat. 122. 
—Documents—Record. 

- Hakikat Chauhaddi Bundi papers. 

Hakikat Chauhaddi Bundi papers are boundary 
papers prepared by the owners of the estates and 
submitted to Government. 26 C.L.J. 600 (P.O.), 
Foil. [Moolcerjee and Buckland, JJ.). SECY. OP 
STATE V. WAZER ALI. 65 I.C. 866 = 34 C.L.J. 141 = 

A.I.R. 1921 Cal. 687. 

—Document—Relevancy of. - •» » z-t 

- ^—Cozisideration by appellate—Court. CtviZP.C., 

O. 44 R. 24. 

The first appellate Court which is a Court of 
as well as of law can consider the question of the 
relevancy of a document which is only a pi^oe of 
cvidoncOp though this question was not raised in 
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EVIDENCE—Docaments—Relevanoy of. 

tSie Trial Oourfc. {Atallik, J.). KANTESWAR SARKAR 
■«. INDRAMANI DASHYA. 109 I.C. 25 ^ 

A.I.R. 1928 Cal. 512. 

■■ ’Against non~party. 

Documents prepared by a surveyor under tbe 
authority of the Collector who was then the agent 
of the Court of Wards in the course of a survey 
under the Court of Wards Act for the purpose of 
the Court of Wards are of little or no probative 
value in a case of a person who was in no way con* 
eerned in the proceedings before the surveyor. 
iDevadoss, J.). ArjuNA v. DAYANIDHI. 98 I.C. 391. 

A.I.R. 1927 Had. 60^51 H.L.J. 637. 
.. ■ — Private document—Government records. 

A mere document between private parties cannot 
possibly be proof of the correctness of any descrip¬ 
tion of the land contained therein, in the face of 
entries in Government records. iWaUace^ J.), 
RAMASWAMI THEVAN V. ALAGU PiLIiAI. 

79 I. C. 881= A. I. R. 1925 Had. 143. 


—Docaments—Reports. 

-- Commissioner. 

A Commissioner's report is evidence in the case, 
but Courts should take care to see that the report 
is filed as an exhibit. {Devadoss, J.). ARJUNA 

Mahapatro V. Dayanidhi Boinpali. 

98 1. C. 301 = A. I. R. 1927 Had. 60 = 

51 H. L. J. 637. 


■ -Commissioner. 

Ordinarily in a boundary dispute the Commis* 
'Gioner's report is of great importance but where the 
finding of the Commissioner are inconclusive his 
report is not of much help to the Court. {CJuitter- 
Jea and Panton, JJ.). AbduIj Hamid v. Bro- 
3EMDRA Kumar. 90 I. C. 643= 

A. I. R. 1926 Cal. 290. 

■ ■ — rnlnam statement—Inam register. 

An Inam statement is only a statement made by 
'a party at the Inam inquiry and is merely an as¬ 
sertion of his alleged title before a tribunal which 
has to decide it. The Inam register embodies the 
result of the finding of the Inam Commissioner, 
based partly on statements put in by the parties 
and partly on other evidence and should be looked 
to see what the facts were. ' Haseethu ' is a 
Telugu form of the Hindustani word “ Musjid ” 
which means a Mosque and a ‘Panjab’ is not called 
“ Maseethu ” in Telugu. 

The word Devadayam implies a public endow- 
'inent. 24 Mad. 243. Foil. {Phillips and Venkata- 
subba Rao, JJ.). P. PACHA Saheb v. MohamM4D 
Rahimuddin saheb. 77 I. C 777s= 

19 H. L. W. 174=1924 M. W. N 217* 
34 H. L. T. 347= A. I. R. 1924 Had 491* 

48M. L. J. 243. 

—Duty of Court. 

■ ‘Allegation against deceased person. 

Where an allegation is made against a deceased 
person to the detriment of his estate, Courts of law 
should scrutinize it carefully before acceptin*^^ it as 
correct.(Afir^a, J.). Krishna Bai v. Var,tiw\ndas 
J.VGJIWANDAS. 32 Bom. L.R. 201 = 

A.I.R. 1330 Bom. 236 

■ - Written statement manifestly not true. 

A written statement which is manifestly not 
true cannot be used as substantive evidence of the 
truth of what is stated in it. To do so is contrary 
to technical rules of evidence. {Courtney-Terrell 
O.J, and James, J.). GOBIND GoRHI -u. B.iLDEO 

A.I.R. 1930 Pat. 293. 

■—*- Doubt. 

It is a principle of law that if it ia doubtful 
Whether evidence is admissible or inadmissible 


EVIDENCE—Duty of Court. V 

then the benefit must be given in favour of the 
evidence. {Dalip Singh, J.). MOHANLAD v. MT. 
TuiiSAN. 109 I.C. 774=A.I.R: 1928 Lah. 824. 

- Loss of document—Absence of plea—Relevant 

evidence. 

A document which was relied on was mentioned 
in the plaint. The document was lost and the 
fact that it was lost was mentioned in an oral 
pleading made while evidence was being given and 
leave was asked to prove it by secondary evidence. 
This was refused on the ground that no plea of lose 
of document was raised in the earliest stage. The 
document was found subsequently and was tendered 
in the lower Appellate Court, and that Court was of 
opinion that the refusal to admit secondary 
evidence was correct because no plea about the losa 
of the original document was made and he refused 
to accept the document itself for the same reason. 

Held, it is the duty of a Court to get hold of all 
the relevant evidence there may be and to examine 
it, giving of course due weight to any circum¬ 
stances attending its production that might render 
it less or more credible, and giving the other party 
a fair opportunity of meeting it, and no Court has 
the right to reject evidence tendered at any stage of 
the trial before its close unless it is irrelevant. 
{Hallifax,A.J.C.). Kamod Sinqh v, KhEM KARAN. 
103 I.C. 186=10 N.L.J. 129= A.I.R. 1927 Nag. 269. 
- Relevant evidence. 

It is the duty of the Court to welcome any evi¬ 
dence that may bo offered and indeed to search for 
it, and it is wrong to exclude any evidence that is 
relevant. If it is tendered late, such suspicion or 
disbelief of it as may be due to that fact will attach 
to it automatically, and if the other party has had 
no opportunity, because of the lateness of pro¬ 
duction of rebutting evidence he might have had, 
the disbelief is greatly increased.(HaWi/ox, A.J.C ). 
KESHEO Rao V. MARO'riRAO. 92 I.C. 102= 

8 N.L.J. 227=A.I.R. 1926 Nag. 139. 

- ’’Admissibility—Summary decision—Doubtful 

cases—Procedure. 

Matters tendered in evidence by the proseoution 
affecting case, must be dealt with summarily and 
instantly by the Judge at the trial when they are 
tendered. Judges in a Court of appeal, ate apt 
sometimes to attach weight to the opinion of the 
assessors, and although their opinion does not 
have any legal effect, the Judge ought to guard 
very carefully against allowing a discussion in 
Court, of the reading of a document in Court, in 
the presence of the assessors injurious to the 
accused, when it is by law inadmissible. The 
benefit of a reasonable doubt ought to be giveh 
from the Bench, even to the admission of evidenee 
particularly documentary evidence, during the 
trial, and when the Judge is unable to mako up his 
mind about admissibility, the proper oour.se foV 
him IS, either to direct the pro«;ecution to keep 
back the documets until he has an opportunity of 
looking into the law, or to reject them altogether. 
No Judge in a doubtful ense of admissibility ought, 
to allow the evidence first to be given, and then in 
his judgment giv.i a decision about their adtirris!- 
sibility. Doubtful or inadmissible document.s ouglit 
not to be admitted in criminal trials. {Walsh arid 
Sulaiman,, JJ.). LAio.VM fliNfJH K:\THEttOH 

86 I.C. 817=26 Cr. L J. 881 = 6 L.R.A. Cr. Vsri: 

^ A I K. 1923 AU. 405‘. 

- Guilt or innocent!'—Decision on—Not souhiT- 

ness of plea. • - 

Even the entire omission of an available true 
and complete defence and the substitution for Jt’o^ 
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^EYipBTOE—Dffty of Court. 

fAlsehoods are so closely in accord¬ 
ance* wiCh' t&e common, indeed almost unWexsal 
course of human conduct ^at it cannot be inferred 
from such a defence that the guilt of the accused is 
likely. It is the duty of a Magistrate to find out 
'Whether an accused person is guilty or innocent, 
not merely to decide whether the pleas he chooses 
to put forward are sound or not. (Hallifax. A.J.C.). 

DOMAR Singh v. Emperor. 66 I.C. 1001= 

23 Cr. L.J. 345=A.I.R. 1922 Nag. 87. 

■ Production of books—Enforcement of order. 

All account books must bo produced by the party 

who has possession of or control over them. If a 
party disobeys the order made in this behalf, the 
Court has ample power to enforce its order. {Moo- 
kerjee and Walmsley, JJ.). HARAMOHAN PODDAR 
v. SUDABSON PODDAR. 66 I.C. 811 = 

25 C.W.N. 847=A.I.R. 1921 Cal. 538. 

- - Materials placed by consent—Decision on — 

Practice. 

It is open to parties to agree as to materials to be 
placed before the Judge for his decision and if the 
Judge acts on tuch agreement, he does not thereby 
delegate his functions as a Judge. So if the parties 
consent, the Judge can act on the evidence taken 
by a Commissioner unauthorisedly. {Richardson 
and Shamsul Suda, JJ.). SHAMBHU NATH KHET- 
TBi V. Satish Chandra Mitra. 66 I.C. 49= 

25 C.W.N. 369 = A.I.R. 1921 Cal. 363. 
—Exclusion of. 

'■ Prodtiction at late stage. 

Where an application made for admitting, at an 
abnormally late stage, evidence •v\hich could have 
been equally well produced at the proper time is 
vexatious and made with the object of delaying 
disposal of the suit, such evidence should be ex¬ 
cluded: 20 Cal. 740, Dist. {Findlay, J.C. and 
Prideaxix, A.J.C.). ChoteshA v. Mt. Maktum Bl. 

109 I.C. 195=A.I.R. 1928 Nag. 223. 
Caste people—'Voluntary evidence. 

I>cfence evidence should not be rejected on the 
ground that the witnesses were the caste-fellows of 
the accused or that they had come forward at the 
trial voluntarily without being summoned. 43 All. 
186 ; A.I.R. 1923 All. 85 and 22 O.C. 376, Rel. on. 
{Gokaran Nath, A.J.C.). KBWAL KishoRE v. King 
Emperor. 89 I. C. 147=12 0.L.J. 413= 

26 Cr.L.J. 1283=29 O.C. 44= 
A.I.R. 1923 Oadh 473. 

■ ■ —Brahmins accused. 

Where the only ground which the lower Court 
gave for disbelieving witnesses was that accused 
were Brahmins, that the deceased was a woman and 
that the witnesses did not consider the death of a 
mere woman of any importance compared with the 
lives oi Brahmins who were accused of her murder, 
It was, held, the mere facts that the accused are 
Brahmins is not a sufficient reason for rejecting the 
evidence of witnesses who are prima facie reliable. 
{Scott-Smith and Moti Sagar, JJ.). 8 HE 0 RAM v. 
The Crown. 75 I.C. 733=6 L.L.J. 486= 

25 Cr. L.J. 45 = A.I.R. 1923 Lah. 436. 

- Technical grounds. 

The exclusion of evidence of relevant facts on 
merely tecliiiical grouods is al>vays to be deprecated. 
No legal fiction of presumption can lead to a just 
docisioD 80 surely as an ascertained truth. 

J. C. and Ballifax, A. J. C.). BHURI BHAI v. 
IBBAK I-IUSEN. 69 I.C.619 = A-I.R. 1923 Nag. 83. 
—Expert Evidence. 

- When admissible. 

The reports of the experts are not legal evi¬ 
dence unless they appear in Court as witnesses and 
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EYIDENOE—Identification. ■ 

are examined by both parties in. lespeot of their* 
opinion. (Tek Chand, J.). WadhawA v, JAr 
Kishan das. 106 I.C. 493=29 R.L.R. 125= 

A.I.R. 1928 Lah. 427.. 

•- Dispute as to age — Limitation—Medical evi¬ 

dence. 

Medical evidence in cases of age of a party to a. 
suit which falls to be decided for purposes of limi¬ 
tation cannot throw much light because from its- 
very nature it is based on conjectures only and it 
cannot possibly be looked upon for the purposes of-' 
determining with precision the exact age of apart!-, 
cular person. In cases when limitation is pleaded ' 
in defence, a difierence of even a single day settles'' 
the fate of the case one way or the other, and no • 
doctor, however conscientious and competent ho 
may be, can give the precise age of a person so as tO' 
enable the Court to determine the exact date of 
that person’s birth. {Tek Chand and Agha Baidar, 
JJ.). ZONDA V. MT, ROSHNAI. 113 I.C. 53= 

10 L.L.J. 183=A.I.R. 1928 Lab. 260. 

- Statement in different trial—Admissibiliiy of,. 

The prosecution is not entitled to putinevidenoo 
statements made by a medical expert in some other 
trial in the absence of the accused. He ought to- 
bc examined orally like any other witness befozo^ 
the Magistrate and in the presence of the accused. 
Such statements if placed on record must be 
ignored. {Fforde, J.). Sardaba v. Emperor. 

94 I.C. 139 = 26 Punj. L.R. 80 =t 

27 Cp. L.J. 671. 

- Consent to intercourse. 

The mere presence of semen on the loin cloth of 
the woman is not sufiScient to prove that she was a. 
consenting party, especially in the absence*of any- 
spermatozo in the-vagina. {Shadi Lai, C. J, and 
Lumsden, J.). GHULAM HUSSAIN V. EMPBROB.- 

6 L.L.J. 474=A.I.R. 1925 Lah. 94. 
- Dispute as to age. 

Conclusive evidence of age is very rarely obtain¬ 
able in India. {Dalai and Simpson, A. J, Cs.). AM- 
BiKA Prasad v. Lad Bahadur. 83 I.C. 840=' 

11 0. L. J. 164= A.I.R. 1924 Ondh 353. 

—^Hearsay. 

_Where evidence to support immigration of a 

Hindu family from one province into another is of 
witnesses who have heard about it from deceased- 

members of the family, it is inadmissible. Cls. (6)' 

and (6) of S. 32, Evidence Act do not apply to it. 
{Jackson and Mohiuddin, A. J. Cs.). Ramchan- 
DRA V. RAMABAI. 123 I.C' 907 = - 

A.I.R. 1930 Nag. 267. 

- Basis of action. 

Under the Evidence Act hearsay evidence is- 
inadmissible to prove a fact which is deposed to on 
hearsay, but does not necess.arily preclude evidenoa 
as to a statement having been made upon which 
certain action was taken or certain results followed, 
{Phillips and Madhavan Nair, JJ.). VenKATA- 
RAMANUJACHARYULU V. APPADACHABYULU. 

|97 I.C. 785 = 24 M.L-W. 227 = 
A.I.R. 1926 Mad. 1003. 

—Identification. 

■ - Identification proceedings. 

There is no section of the Evidence Act, which- 
makes the identification proceedings evidence at- 
all. {Banerji, J.) BiNDESHRI v. EMPEROR. 
98 I. C. 478=7 L.R. A. Cr. 170 = 27 Cr.L.J. 1338= 

A.I.R. 1927 All. 168* 

■ - Indian women. , 

Indian women oan identify, their own articles oft 
jewellery even if they are of a common pattern,'. 
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iSYIDENGE—Identifloation. ^ ^ 

{Scott’Srnith and Fforde, JJ.), AOHPAli c. EM» 
FBBOB. 89 I.C. 449=26 Cr.L.J. 1361= 

A. L R. 1926 Lah. 182. 

■ When unreliable. 

An identi&oatioQ made of a man, who is said to 
>liave been wearing a beai^ at the Ume of oSence 

• and whose beard is concealed or absent at the time 
•of identification, is by no means convincing, and 
when it stands alone, must be regarded as an un* 
stable piece of evidence. {Walsh and SulaUnan, 

JJ.). LAiaAii Singh v. Bmpebob. 

86 I.C. 817 = 26 Cf. L.J. 881= 
6 L.B. A. Cr. 73= A. I. R. 1925 All. 495. 
«- ' ‘Otiisi^rs with accused—Legality of Procedure. 

Where owing to the scarcity of other under-trial 
:prisoners in jail outsiders were brought in and 
placed in the line with the accused. 

It was held, that the procedure was no doubt un¬ 
usual, but in the peculiar circumstances of the case 
it was )ustified. {Daniels and Neave, JJ.). ABDUL 
“Wahab V. Emperor. 95 I.C. 756=47 All. 39= 

27 Cr. L.J. 836 = 5 L.R. A. Cr. 193 = 

A. I. R. 1935 All. 223. 

— —After long time—Value of. 

Evidence of identification of persons previously 

• unknown after a number of months that certain 
.persons took part in an attack is unreliable, unless 
there was a regular identification parade in which 
the witnesses picked out those persons from among 
others, especially where it is not stated that such 
persons bear any distinguishing marks by which 
they can be recognised. {Martitieau, J.). Makhan 

Singh v. The Crown. 85 I.C. 6i= 

6 L.L.J. 320 = 26 Cr.L J. 445 = 
A. 1. R. 1924 Lah. 722. 

— - After questions put by Court—Value of. 

Where it appeared that it was only in answer to 

• questions put by the Court that witness deposed 
to his being able to identify accused. 

It vi&sheld, the danger of accepting such a testi¬ 
mony is apparent, since witness had ample opportu¬ 
nity to sec the accused during the committal pro- 
‘Ceedings. {Broadway, J.). RBHMAN v. THE CROWN. 

83 1. C. 499 = 26 Cr. L.J 19 = 5 L.L.J. 4/7= 

A.I.R. 1923 Lah. 662. 

— — Circumstantial evidence. 

Accused robbed three passengers in the female 
Qompartment causing them injuries one of whom 
•received a grievous hurt, and then jumped out of 
'the train, and was found lying by the railside as 
!he broke his leg while jumping, having in posses¬ 
sion some of the ornaments robbed while more 
valuable things were taken away by his companion, 
Held, the guilt of the accused is perfectly made 

• out. The offence was committed in the morning 
and the offenders were in the compartment for some 

^timo taking off ornaments from the person of the 
"victims and causing them injuries, and there is 
•nothing unlikely in their haying been able to 
•identify him. {Abdul Qadir, J.). SABIDAGAR v 
King Emperor. A.I.R. 1923 Lah. 169. 

—OnoB. 

— Admissibility. 

It is for the person tendering documentary evi- 
•^enoe to show that it is admissible. (Carr, J.). 
Anwar Ali o. Tapozal Ahmed. 84 i. C. 487= 

3 Bur. L.J. 194=2 Rang. 391 = 
A.I R. 1925 Rang. 84. 

•- Admission of debt—Plea of limitation. 

Where a defendant admits a debt but pleads that 
(It is barred, he has to prove his plea. Where, 
however, there is no such admission, the plaintiff 
.iSias to prove everything required to entitle him to 







EYIDENCE-Pedlgr’ee. ^ ^ 

a decree. {Cu/rgenvert^ SUBB, 

V. Vengama Naidi 
- Wrongly laidj 

When evidence ha^fliSoTed on both sides and a 




finding has been arrived at on a review of the entire 
evidence, it is immaterial that the onus of proof 
has been wrongly laid on a party. (Hfears, C.J. and 
Piggott,j.). Iqbal Haider Khan V. Mt. Wabi 
FATIMA. 74 I.C. 1004=45 All. 53= 

A.I.R. 1923 All. 358. 


- ’•Forgery. 

Where a certain docuilient filed by one party is 
alleged to be a forgery, the Court is nob bound to 
enquire'into the details but the party alleging 
that it is a forgery must prima facie make out a 
case of forgery before asking the Court to reject the 
document as a forgery. {Coutts and Das, JJ.). 
Lachmi Narain AGARWALA V. Mukhram Mab- 
WARI. 72 I.C. 971 = 24 Of. L.J. 307= 

A. I. R. 1923 Pat. 31. 


—Opinions. 

- Admissibility of. 

Only what the witness actually saw and heard 
as to what a mob was doing and saying is admis¬ 
sible to prove the nature of the assembly ; his 
opinion and impressions that the assembly ap¬ 
peared to be unlawful are not admissible. {Jw(M 
Prasad, J.). JOGI RANT v. EMPEROR. 

105 I.C. 234=28 Cf.L.J. 906= 
9 P.L.T. 260 = A.I.R. 1928 Pat. 98. 
- -Eye-mtnesses — Conflict. 

Where the opinion of the doctor who visited the 
patient on one day was that she would not be cap¬ 
able of a particular action the next day after his 
visit. 


It was held, the opinion must be hypothetical and 
cannot be implicitly relied upon or at any rate it 
must be put into the scale against the evidence of 
those who actually deposed that the particular act 
had been dono by the patient. {Macleod, C. J. and 
Shah, J.). SHIDDUBAI RUDRAGAUDA DESAI V. 
Nilappagauda BHARMAGAUDA. 83 I.C. 616= 
26 Bom. L.R. 622=A.I.R. 1924 Bom. 457. 
—Pedigree. 

- 'Unknown common ancestor — Relationship, 

There can be no legal proposition that because 
the name of the common ancestor is not known, 
the relationship cannot be held to be proved 6 Cal. 
626, Expl.{Kumar aswami Sastri and Ramesam, J J.). 
Jagannatham V. Venkata Subba Rao. 

104 I.C. 468=50 Mad. 877 = 26 M.L.W. 118= 
A I R. 1927 Mad. 344 = 33 M.L.J. 864. 


Common ancestor—Settlement record. 

A certain common ancestor of the parties in the 
pedigree table recorded at the time of settlement 
indicates that the land in dispute was occupied by 
him. This is a piece of evidence to be taken into 
consideration along with other evidence in deter¬ 
mining the issue, but it cannot be alone conclusive 
proof that the property has descended from that 
common ancestor. {Shadi Lai, C.J. and Coldstream, 
JJ.). SANDHI V. Mt. DANI. 96 I.C. 349. 

- Earlier a/wZ later — Conflict. 

Out of the two conflicting pedigrees, the one 
though brought to light later in point of time, but 
which was supported by verbal evidence and accept¬ 
ed by competent authorities was accepted in prefe¬ 
rence to that which was originally produced many 
years ago and contained the statement that it was 
ali the pedigree that was then known made by the 
person who was the person most likely to have 
knowledge. {Lord Buckmastcr). DODDAWA v, BEN- 
NBPAGOWDA. 86 I. C. 326=A. I. R. 1925 P.C. 199, 
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EYIDENCE—Pedigree. 

' Ptoductionr^Admission of reldtionihip—Evi^ 
dence Act, Ss. 17 and 21. 

iProm the mere fact that a pedigree is filed by a 
person, it cannot be assumed that he admitted all 
the relationship stated in itto be correot. (Lyle, A.J. 
C.) Bhima Singh v. Mt. Sundab. 69 I. C. 421= 

9 0. L. J. 186=26 0. C. 109= 
A. I. R. 1922 Ondh 21S. 

—Personal knowledge. 

■■ Parties to mutaiiorL proceedings. 

It is impossible to fasten the knowledge of 
mutation proceedings upon persons other than the 
parties in absence of evidence to show that they 
had such knowledge {WaeirHasan, Ag. C.J., and 
Pullan, J.). Mt. GuaKATiKUKWAB v. BHAGWATI- 
DiN Singh. 118 I. C. 808=A.I.R. 1930 Oudh 17. 
'■ Local inspection—When reliable. 

Where a plaintifi’s evidence is not convincing 
but the defendant has produced practically no 
evidence, the Court can rely on the local inspec¬ 
tion made by itself to determine whether the 
plaintifi’s story is correct. (Lindsay and Kanhaiya 
Lai, JJ.). GHAfilBAM v. BhOI/A Inath. 

79 I.C. 314=21 A.L.J. 886 = 5 L.R.A. (Civ.) 1 = 

46 All. 11S=A.I.R. 1924 AH. 153. 

I ■ — JDispute as to age—Statement of person con¬ 
cerned. 

A man cannot give direct evidence of his own 
age, but his statements on the subject are not 
therefore to be dismissed as of no value. fXon- 
haiya Led, J.C. and Daniels, A.J.C.). KandhAI 
Lal V. Mahomed Adam. 63 I.C. 525= 

8 O.Ii.J. 324=A.I.R. 1921 Oadh 160. 
— Tendering evidence—Dufy of party. 

It is the bounden duty of a party personally 
knowing the facts and circumstances to give evi¬ 
dence on his own behalf and to submit to cross- 
examination and his non-appearance as a-witness 
would be the strongest possible circumstance 
which will go to discredit the truth of his case. 
(Shingue, J.). Mabtand v. Radhabai. 

32 Bom. L.R. 924. 

—Presumption. 

- Possession — JRecord-of-rights. 

The presumption of correctness, which attaches 
to the finally published Record-of- Rights, relates 
only to possession at the time when the record is 
prepared : and, even if such presumption can be 
made in a criminal trial, it is clear that where 
there has been an interval of 10 or 12 years 
between the preparation of the record and the 
occurrence of an offence in respect of dispute 
arising over possession of land, any presumption 
arising from the record is obviously of the weakest 
possible description. Indeed the probative value 
is practically nil since all sorts of changes may 
obviously take place in the course of 10 or 12 years. 
(Oraham and Lort-Willianis, J J.). NATAN ^Tandad 
V. Empebob. 34 C.W.N. 170 = 1930 Cr. C. 134= 

•A.I.R. 1930 Cal. 134. 


- — Demeanour—Finding of trial Court. 

Trial Court not mentioning that reliance ^ was 
placed on demeanour of witnesses—Reliance 

should be presumed. . 

Even though the trial Court does not mention that 
reliance was placed on demeanour of wi tne sses, it 
must be presumed. (Lord Carson). NETHBDANDS- 
CHE HANDED V. R. M. P. CHETTTAB PJR^ 

118 I.C. 257=7 Rang. 498=30 MX-W. 569 = 

A. I. R. 1929 P C. 202. 

~- Ncnx-prodtLciion of docume^it. ^ 

Non-production of important documents raises 
adverse presumption against party hot producing 


EYIDENCE—Recitals.. 

the documents. (Phillips and SHnivasa Ayyangeir'i. 
JJ.), NATESA PiDDAI v. MEENAESHISUNDABAt 
Mudadiab. 109 I.C. 96. 

- stolen property. — 

The fact that a person is found in possession ot 
stolen property shortly after the theft raises the 
presumption that he took part in the theft. (Ada^ 
and Scroopt, JJ.). Khatib JAMA KHAN v. Em- 
pebor. 123 I.C. 393 = 31 Cr. L.J. 492'.. 

"— —Summon to witness—Failure to examine. 

Where both parties did summon the two attest*- 
ing witnesses, and as the plaintiff gave them up 
the defendants did the same, the inference that if 
they had been examined they would have deposed 
against the plaintiff, cannot be drawn, (HalHfax 
a/nd Kotval, A.J.Cs.). Nidkantha RAO t>, Guna*- 
BAI. 96 I.C. 401 = A.I.R. 1926 Nag. 48^. 

—- Credibility of witness—Delation to party. 

The mere fact that a -witness is related to a partj- 
is not a true-criterion for holding that he has given' 
untrue or perjured evidence, t^uchworth, J.). Ko 
MAUNG V. MAUNG BA HTWB. 98 I.C. 166= 

5 Bur. L.J. 116=A.I.R. 1926 Rang. 201. 

'■ Age of witness. 

The statements of ages of witnesses at the head 
of depositions do not furnish evidence on the sub¬ 
ject. 26 All. 108 (P.C.), Foil. (Muherjee and Suhra*- 
wardy, JJ.). LAKSHAN CHANDBA MANDAD Vp 
TAKIM BhaDI. 80 I.C. 367=39 C.L.J. 90 = 

28 C. W. N. 1033 = A.I.R. 1924 Cal. 658; 

—Receipt. 

■ ■ ■ ^Value of—Deed. 

The written acknowledgment of receipt is urr-- 
doubtedly evidence of the fact that the money has 
been received, but it is not conclusive. (Dawson^ 
Miller, C.J, and Mulliclc, J.). SAITID ADI Imam v. 
Empebob. 85 I.C. 164=4 Pat. 2lo= 

6P.L.T. 47 = 3 Pat. L. R.Cr.85=1924P.H.C.C.349= 

A.I.R. 1925 Pat. 281.. 

—Recitals. 

- Value of. 

Recitals in a deed are evidence. 44 C. 186 (P. C.); 
Bel. on. (Stuart, J.). SiTA RAM v. REWA RAM. 

71 I.C 390 = A.I.R. 1923 All. 366. 

—Living person — Admissibility. 

Where a document containing recitals by a 
person who is alive is admitted in evidence as 
evidence of a transaction, the recitals in the docur 
lucnt do not become part of the evidence unless the 
person making the assertions is brought before the 
Court. (Mukerjee and Chotener, J J.). NiHAB 

bewa V. Kadab bakas Mohammed. 

68 I. C. 282=A.I.R. 1923 Gal. 290. 

-- Judgmeixt. 

The substance of the pleadings narrated in the 
judgment furnishes evidence of the allegations- 
made by the parties on that occasion. (Mookerjee 
and Cuming, JJ.). KAIDASH CHANDRA NAG v, 
Bejoy Chandra Nag. 72 I.C. 680= 

36 C.L.J. 434 = A.I.R. 1923 Cal. 18. 

- Third parties—Value against. 

Recitals in deeds are only evidence against the 
parties to the deed and persons claiming through 
or under them. (Martineau, J.). DHABAM SINGB 
V. Kirpad SlNGH.691. C. 409 = A.I.R. 1923 Lah- 

~ - Deeds of third parties — Admissibility — Ev^ 

dence Act, Ss. 11, 13 and 32 (2); 

Recitals of boundaries of lands in documents 
between third parties are not admissible in evidendb 
under S. 11 or S. 13 but are admissible under S. 85t' 
• (2) of the Evidence Act, (Prideaux, A.J.C.). TBIBt* 
BAKH V. GANESH. 68 I. C. 314= 

A. I. R. 1923 Nag. 
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BTIDENGE—Recitals. 

- Debts — Necessity — Proof of. 

Ifere recitals in bonds are not presumptive proof 
of the necessity for the debts borrowed Uiereunder. 
{Jtvala Prasad and Adami, JJ.). SHEIK KAROO v. 
Bameshwab Sao. 62 I. C. 905 3 P.L.T. 43= 

6 P.L.J. 451= A.l.R. 1923 Pat. 143. 

Boundaries — 2'hird parties' documents. 

Recitals of boundaries of other lands in docu¬ 
ments between third parties, are not admissible in 
evidence. (Chatterji and Suhrawardy, JJ.). S. K. 
AOHARJI CHOUDHURY V. TIMED ADI HAWADDAR. 

63 1. C. 954 = 25 C. W. N. 1022= 
39 C.L.J. 19 = A.I.R. 1922 Cal.2Sl, 

■ Invalid compromise — Admissuyns —"Palu^ of. 

Where the compromise is not binding on the 
parties any recital in it is not of much value as 
evidence. Patties are often willing to make ad¬ 
missions for the purpose of eSecting a compromise, 
to which it would be unfair to hold them, if the com¬ 
promise falls through. [Daniels and Dyle^ A.J.Gs.'), 
KUAR NAGESHAR SAHAI V. SHIAM BAHADUR. 

9 O.L.J. 262=A.I.R. 1922 Oadh 231. 
-‘ Mother ’—Value of. 

Mother is a term used out of respect and affec¬ 
tion among Indians and the mere use of this word 
in a deed does not denote the actual relation of 
mother and child between the parties when the 
whole tenor of the document is against such a con¬ 
clusion. [Daniels, J. C. and Dalai, A. J. C.). 
Mumtaz-un-nisa. V. Wazir Adi. 65 I. C. 308= 

8 0. L- J. 569 = A.I.R. 1921 Oadh242. 

—Saffloiency. 

- Occupation of land—Taking water—If proof of 

right. 

The evidence that a person has the occupation 
of lands and that he has been taking water to 
irrigate his lands through a channel from a tank is 
good evidence that he has some right to do so. 
This is not one of those things that can bo conceal¬ 
ed. The fact of enjoyment of such a right is some 
evidence of the right itself. [Rankin, C. J”.). 
ISMAiD Biswas v. Emperor. 

A. I. R. 1930 Gal. 289. 

-Plaintiff who had a certificate entitling him to 

collect the debts due to the estate of the deceased 
aunt claimed from the defendant (another nephew 
of the aunt) a sum of rupees 10,000, which the 
defendant deposited under a deposit note with the 
National Bank of India at Iklandalay. The issue 
in effect was whether the money which the defendant 
deposited in the Bank was his own money or his 
aunt’s. The plaintiff said and he gave explicit 
evidence to the effect that, on the instructions of 
his aunt, shortly before she died he took out the 
money in his hands which belonged to her, 
Rs. 10,000, and handed to the defendant, and that 
is the money which had been deposited in the bank 
and has not been repaid. The defendant said that 
he bad considerable funds of his own and that 
Rs. 10,000 was his, which he deposited in the bank 
of his own account. Evidence produced by both 
the parties was open to criticism. The trial Judge, 
who gave careful attention to the evidence, found in 
favour of the plaintiff’s story. The High Court did 
not believe the story of either side but reversed the 
decree of the trial Court, 

Held, that the trial Judge accepted plaintiff’s 
story, and once plaintiff’s story was accepted 
defendant’s evidence was not sufficient answer to 
plaintiff’s case and the original judgment of the 
trial Court should not be disturbed. [Viscount 
Sumner). Shwe MYO v. PO WA. 123 I.C. 174= 

A. I. R. 1929 P.C. 295. 


EYIDENGE—Suspioion. 

-- Admission by vendor—No evidence by vendee-^ 

Proof of sale. 

A sued B and C for possession of land on the 
ground that the land was sold to him by B, but G 
was resisting possession. B admitted sale of land, 
to .A in his written statement and C denied .A’s 
title and joined issue on the point. No evidence 
was led by A to prove the sale. 

Held, that B's admission was nob suffiojent 
proof of the sale and A must fail. [Jai Lai, J.'^. 
SAIDU V. Mehr Dad. 101 1 . C. 589 = . 

A. I. R. 1927 Lah. 356. 

-Omission to examine—When material. 

Where A was a tenant of a house, and B, a guest 
in his house complained to Magistrate of nuisance 
and A was not examined as a witness. 

Held, that omission to examine A as witness, 
was not material. [Shah, Ag. C. J. and Crump, J .). 
BOMBAY MDNICIPADITY V. L. R. MADDANDAINE. 

84 I.G. 854 = 48 Bom. 241 = 
25 Bom. L.R. 1321 = 26 Gf. L. J. 374=' 

A.l.R. 1924 Bom. 241. 

- Revenue* records—Proof of mortgage—JSvidence 

Actt S. 35. 

Where in a suit for redemption of a usufructuary 
mortgage, the mortgagee was found to be in 
possession for a period over 20 years and tbe only 
reliable evidence as to the existence of the mort¬ 
gage was the extracts from supplementary revenue 
record register No. 1 and register No. 6, 

Held', that in the absence of other reliable evi¬ 
dence supplementary survey records are insufficient, 
to prove mortgage. 2 U. B. R. (1907*1909) Evidence 
19, Foil. [May Oung and Duckworth, JJ.). Ko PO 
MAUNG V. MA KEIN GADB. 77 I.C. 380 = 

1 Rang. 562= A.l.R. 1924 Rang. 135. 
- Proof of fraud. 

Where a case of fraud is attempted to be made 
out and the evidence adduced in the case is equal¬ 
ly consistent with the allegations of the plaintiff 
as with the denial of the defendants a case of 
fraud is not established. (Das and Bucknill, JJ.). 
damodar Prasad v. ram sarup Kumar. 

71 10. 843 = 4 Pat. L.T. 102= 
1923 P.H.C.O. 137 = 1 P.L.R.2S2= 

A.l.R. 1923 Pat. 327. 

- Alteration of trial Court's conclusion—Cogent 

grounds. 

Cogent grounds would be needed to alter the 
conclusion drawn by the trial Court from the'oral 
evidence, in spite of the fact that the witness spoke 
Greek and that it seemed doubtful whether the 
interpreter thoroughly understood Greek while the 
Court did not at any rate profess to understand 
that language. (Lord SumTier). SOCRATES 

atychides V. Secretary op State. 

70 I.C. 156 = 84 I.C. 737= 32 M-L T. 81 = 
27 C.W.N. 557=18 M.L.W. 664 = 
1923 M.W.N. 846=46 Bom. 8S7 = - 
25 Bom. L.R. 116=A. I. R. 1922 P C. 371. 
- Evidence of possession—Proof of lease. 

Where the question is whether certain tenancies 
are fictitious or real, the crucial test is whether 
the alleged lessees are in possession. [Mookerjee 
and Panton, JJ.). SARAT CHANDRA v. BiBHABATI 
DEBI. 66 I. C. 433=34 C.L.J. 302= 

A. 1. R. 1921 Cal. 584. 

—Suspicion. 

- Delay in registration. 

- Delay in registering a deed is not a sufficient 
reason for doubting the genuineness- of the deed.; 
(Ross and Wort,- JJ.). MADAN CHOUDHURI v, 
KAMADDHARI Thaeub. A.l.R. 1930 Pat. 121, 
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EYIDENGE^SuBpicion. 

• - Marksma/n—Difference w^rvarks. 

It cannot be said that because an illiterate 
woman put a particular kind of mark in a certain 
document the mark put by her in another docu¬ 
ment 23 years afterwards, which differs slightly 
from the mark in the previous instrument could 
not be genuine. \Kumaraswami Sastri, J ) 
Gai^shamdoss NABAYANDOSS V. Sabaswathi 

87 I.C. 621 = 21 M.L.W. 415 = 
1925 M.W.N. 285 = &.I.R. 1923 Mad. 861. 

• - Allegation of—Suppression of document by o]o- 

ponent. 

A claim to recover an agreement which is not 
produced and is alleged to have been fraudulently 
detained by an opponent is always one which should 
be regarded with extreme suspicion and closely 
examined in every aspect before it is accepted. 
(Lentaigne, J.). MAUNQ AUNG GyAW v. MUTHIYA. 

89 I.C. 361 = 3 Rang. 177=A.I.R. 1923RaQg. 308. 
■ — P ositive testimony. 

Positive testimony should not be rejected on 
mere suspicion. [Afookerjee and Buckland, JJ.). 
BEPIN KBISHNA ray V. JOGESHWAB RAY. 

66 I.C. 345 = 34 Cr.L.J. 256=26 C.W.N. 38= 

A.I.R. 1921 Cal. 730. 

—Trial. 

' Defence not directed to contradict plaintiff's 
story—Gross'examvnation of defence—If necessary. 

Where in a suit by vendors for damages for 
breach of contract of sale, the plaintiffs’ evidence 
of the purchasers’ grounds for requesting delay is 
corroborated in more than one particular and the 
writer when called by the purchaser is not asked 
a single question to contradict the story given by 
the vendor, it is not correct to say that the vendor 
ought to have raised the question of the grounds in 
cross-examination of the witness. Contradiction, 
if any could be made, ought to have been given by 
the witness in examination-in-chief. {Lord Atkin). 
Bhai panna Singh v. bhi Abjun Singh. 

117 I.C. 483=1929 A.L.J. 791 = 31 Bom. L R. 909 = 

33 C. W. N. 949= 6 O. W. N. 617 = 
1929 M.W.N. 558=30 M.L.W. 281 = 51 C.L J 105= 

A.I.R. 1929 P.C. 179 = 57 M.L.J. 323. 

- Disbelief of defence^ 

Disbelief of a defence does not naturally involve 
proof of a. claim. {Dalai, J.). Dallo v. JAGAN 
LAIi. 110 I.C. 818 = A.I.R. 1928 All. 688. 

- Charge of fraud — Cross-examination of person 

charged. 

A person who'is charged with fraud should, when 
be is examined in Court, be cross-examined in 
regard to it and his explanation taken into consi¬ 
deration. {Fawcett and Madgavkar, JJ.). D. 
DHARMAPPA V. P. VENKAPPA. 91 i c. 426= 

27 Bom.L.R. 13]8 = A. 1. R. 1926 Bom. 33« 

——Attestor — Scribe, 

It cannot be said as a matter of law that a scribe 
cannot be an attesting witness. It is a question of 
fact which must be determined by a Court of fact. 
{Suhrawardy and Duval, JJ.). AOHOLA SUNDABI 
V. DOMAN SUNDARI. 90 I.C. 774= 

A. I. R. 1926 Cal. 180. 

- Evidence for erne accused—Treatment as evi¬ 
dence against Die other—Evidence of co-accused. 

The evidence of a defence witness produced by 
one accused cannot be treated as prosecution evi¬ 
dence against the other. A. I. R. 1925 All. 769, Foil, 
{Harrison, J.), SAMMANv. BMPEBOB. 

96 I. 0. 989 = 27 Cf. L. J. 1037= 
A.I.R. 1926 Lah. 627. 


EVIDENCE—Value of. 


•Possession—History of title. 




When evidence of possession -Is scrutinised, the 
hi^o^ of title cannot well be ignored. {Mookerjee 
and Ckotzner, JJ.). JOBBDA KHATUN V, TULSI 
Charan das. 77 I. C. 564=36 C. L. J. 472= 

A. 1. R. 1923 Cal. 82. 
- ~No opportunity to cross-examine. 

Acting on evidence without giving opportunity 
to cross-examination is illegal. {Jwala Prasad 
andCoutts, JJ). MOTI SiNGH t>. DhANUKDHARI 
Singh. 73 I. C. 339=24 Cr. L. J. 595= 

A. 1. R. 1923 Pat. 53. 
' Mode of evidence—Agreement of parties. 

Though the recitals in a judgment cannot be 
relied upon for the purpose of proving the contents 
of a document, yet parties, If so minded may ordi¬ 
narily agree that evidence shall be taken in a 
particular way. That is not a matter which can 
be said to affect the jurisdiction of the Court: It 
is merely that parties allow certain materials to be 
used as evidence which apart from their oonseiit, 
cannot be used. Evidence not taken before the 
Judge actually deciding the case has been made 
admissible in India by Statute. 43 Mad. 609; 
38 Mad. 160 ; SO Bom. 109, Foil. {Spencer and Deva^ 
doss, JJ). Gopu Natabaja CHBTTY V. RAJAM- 
MAD. 69 I. C. 15=16 M. L. W. 122= 

1922 M. W. N. 464=31 M. L. T. 125= 
A. 1. R. 1922 Mad. 394=43 M. h. J. 448. 

—Value of. 

- Pennell's Survey Map. 

Though Rennell’s Survey Map made in 1764 
before the Permanent Settlement is valuable 
evidence on tbo topography, the absence of a 
certain rivulet in it is not conclusive of its non¬ 
existence. {Suhrawardy and Costello, J J.). BENODB 
LAL CHAKRAVABTy V. SECRETARY OP STATE. 

34 C. W. N. Ills. 

•- Thak statements. 

Thak statements have evidentiary value and are 
admissible in evidence unless they deal with 
matter altogether outside the scope of the survey : 
491.A. 399, Expl. {Sir John Wallis). KRISHNA 
PROMADA DASI V. DHIEBNDRA NATH GHOSH. 

113 I.C. 465=56 Cal. 813=56 I.A. 74= 
33 C.W.N. 289 = 49 C.L.J. 112 = 
A. I. R. 1929 P. C. 80. 


•Summary proceedings—Question of <yustom. 


Where the proceedings of a case are necessarily 
summary as in objection proceedings much reli¬ 
ance cannot be placed upon the decision of the ease 
as an evidence of any custom. {Jai Lai, J.). 
KISHEN SINGH V. FAQIR. 112 I.C. 447= 

A.I.R. 1928 Lah. 966. 
-- Positive and negative evidence. 

It is more important to look to the positive evi¬ 
dence than to the negative. {Wazir Hasan and 
Pullan, JJ.). KHALIL AHMAD KhAN v. MD. 
MUSTOPA Khan. 112 I.C. 68= 5 O.W.N. 278= 

A.I.R. 1928 Oadh 269. 

-- Conflicting evidence—Duty of Court. 

There is no bettter criterion for the truth, no safer 
rule for investigating oases of conflicting evidence 
where perjury and fraud must exist on the one side 
or the other, than to consider what facts are 
beyond dispute and to examine which of the two 
cases best accords with those facts according to 
the ordinary course of human affairs and the 
usual habits of life: 5 W. R. P. 0. 26, Appl. {Rup” 
chand Bilaram and Lobe, A.J.Cs.). Ht. IlAEl&lA v, 
JIANDI. 103 I.C. 870= A.I.R. 1927 Sind 209. 
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CYIDENCE—Yalae of. 

- Cumulative effect. ‘ .L\' . 

Though each of the facts inconclusive, their 
cumulative value may establish the guilt and ez* 
■elude other possibilities. (Harrison and Dalip 
■Singh, JJ.). ABDULLAH V. EmPEROR. 

95 I.C. 311 = 27 Cr.L.J.'775. 

’ P ublic document—Discovered not public. 

If a document is once admitted in evidence on 
lihe understanding that it is a public document, it 
loses all evidential value when it is discovered 
that it is not a public document. (Zafar Ali, J.). 
Thakorsingh V. Ghanya Singh. 94 I. G. 12S= 

27 P.L.R. 198=A.1.R. 1926 Lah. 452. 

- Evidence unreliable in part. 

The ordinary legal and reasonable presumptions 
■of facts must not be lost sight of in the trial of 
Indian oases however untrustworthy much of the 
•ovidenoe submitted to the Courts may commonly 
be. (14 M.I.A. 346, Foil.). And therefore evidence 
should not be rejected wholesale simply because 
some of it is unreliable if the story told by the 
witnesses is in the main true. (Kinkhede, A.J.C.). 
YESHAWANT V. DAULAT. 89 I.C. 663= 

A.I.R. 1926 Nag. 129. 

-- Printed leases—Expressions in. 

Much reliance cannot be placed upon the words 
and expressions used in leases executed on printed 
.forms where they are used indiscriminately. 
{Mukerji, J.). MUHAMMAD SULAIMAN v. UMA 
CJHARAN SIL. 79 I.C. 648 = A.I.R. 1925 Cal. 181. 

■■ " Retracted statement. 

Evidence of a witness who retracted his state- 
xnent in the cross-examination cannot be relied 
upon for convicting an accused person unless there 
are very strong reasons to suppose that the second 
statement in the cross-examination is absolutely 
ialse. (Abdul Baoof, J.). SHAH ALINE v. CROWN. 

84 I.C. 1052 = 6 L.L.J. 280= 
26CP.L.J. 412= A.I.R. 1925 Lah. 44. 

— Anonymous letter. 

An anonymous letter is no evidence of its con- 
“tents. (Devadossand Wallace, JJ.). AYYAMPERu- 
MAL PlLLAI V. EMPEROR. 91 I.C. 50 = 

27 Cr.L.J. 18=1925 H. W. N. 319= 
22 H. L. W. 405= A. I. R. 1925 Mad. 879. 

'— Evidence—No cross-examination. 

In the absence of cross-examination evidence is of 
little value. 17 C.W.N. 230, Foil. (Wazir Hasan, 
A.J.C.). Sarju Singh v. Emperor. 88 I.C. 852= 

26 Cr. L.J. 1236= A.I.R. 1925 Oudh 726. 

■ - Evidence disbelieved in essentials. 

Where the prosecution cannot be believed in its 
•essential details, conviction cannot be based upon a 
part of the story of the prosecution. Where the 
^eater portion of the prosecution evidence is dis* 
4)elieved, a Court cannot reconstruct a story and 


BYIDENCE—Yalae of. 

convict the accused on the story wholly inconsis* 
tent with that told by witnesses. (Foster, J .). 
JOHAEMAL MARWARI V. KING-EMPBROR. 

81 I.C. 212=5 P.L.T. 635=25 Cr. L-J. 724= 

A.I.R. 1924 Pat. 813. 

Evidence ns to social position and custom—~Su%t 
for agreed dower. 

In a suit for dower on the basis of an agreement 
fixing the amount of the dower, evidence regarding 
social position of the parties and customary dower 
is not material except as affording some test of the 
credibility of the witnesses of the party alleging the 
agreement. In the case of an agreement entered into 
87 years back, the oral evidence of the agreement 
must be clear and convincing in order to establish 
a claim against the estate of the man who is said to 
have been a party to it. (hard Salvesen.) MT. 
Hafizan V. Mt. Suba Bibi. 76 I.C. 948= 

37 C.L.J. 461 = 27 C. W.N. 884=18 M.L. W. 670= 

4 L.R.P.C. 95=A.I.R. 1923 P C. 29= 

44 M.L.J. 714 (P C.). 

- Bearing of onus. 

The weight to be attached to the evidence of a 
party is not governed by any such external con¬ 
sideration as that of the burden of proof but depends 
entirely on the intrinsic evidence. (Kotval, A.J.C.). 

Gowardhan Das v. r. S. harlal Ramsukh. 

69 I.C. 541 = A.I.R. 1923 Nag. 62. 

- Secondary and inferior evidence. 

It is quite unsafe to accept the evidence more 
or less secondary in its character and certainly 
of inferior quality to the evidence which would 
have been produced but has been withheld. Where 
therefore most of the facts deposed to by the wit¬ 
ness of one party are matters of which the oppo¬ 
site party would have in the natur*! course of 
circumstances of any particular case, direct know¬ 
ledge, it is an act of impertinence on the part of 
the latter party to ask the Court to disbelieve the 
evidence led by the former party, when he himself 
is not prepared to take the responsibility of an oath 
and give to the Court his own version of the facts. 
(Dalai and Wazir Hasan, A. J. Cs.). MT. CHAURAS 
KUAR V. Mt. abhairaj Kuar. 65 I.C. 380 = 

8 0. L. J. 681 = A.I.R. 1922 Oudh 59. 
- Probability against positive evidence. 

The Court may allow its decision to be affected 
by considerations of probabilities, even though 
there may be positive testimony to the contrary 
effect. (Mookerjee and Fletcher, JJ.). SURENDtlA 
KRISHNA V. Ranee dassee. 59 1. G. 814= 

33 C.L.J. 34 = A.I.R. 1921 Cal. 677. 

D elayed information. 

When a witness admits that he disclosed his 
knowledge of a crime to the police at a very late 
date and gives no explanation of this delay, his 
evidence is of no value. (Shadi Lai, C. J. and Le 
Bossignol, J.). KHERI v. THE CROWN. 

99 I. C. 857=3 L. L.J. 147 = 28 Cr. L. J. 185. 
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STATUTE INDEX. 


Accidental Act, relevancy of, S. 16 
Accomplice, competent witness, S. 183 
Account books, entries in, relevancy of, S. 34 
Acquaintance with handwriting of another explain¬ 
ed, S. 47 

Admissibility of evidence to be decided bv Judee 
S. 136 J 6 * 

Admission by interested party, S. 18 
Admission by party or his agent to a suit, 8. 18 
Admission by person from whom interest derived. 
S. 18 

Admission by suitor in representative character, 
S. 18 

Admission, defined, S. 17 

Admission of execution by party to attested docu¬ 
ment, S. 70 

Admissions, Ss. 17—33 

Admissions by persons to whom reference is made 
by party, S. 20 

Admissions by persons whose position must be 
proved as against party to suit, S. 19 
Admissions, improper, S. 167 (Ch. XI) 

Admissions in civil cases, relevancy of, S. 23 
Admissions not conclusive proof, S. 31 
Adverse party, right to refresh memory, S. 161 
Adverse party to impeach credit of witness, S. 155 
Adverse party, when to cross-examine his own 
witness, S. 154 

Afiairs of State, evidence as to, S. 123 
Affidavits affected by the Aot, S. 1 
Ambiguous language in document, oral evidence 
excluded to explain, S. 93 
Annoying questions, S. 152 

Appointment of public officer, presumption, S. 91, 
Excep. I 

Art, opinion on, relevancy of, 8. 45 
Assessors to put questions, power of, 8. 166 
Attorney's name, when to be reported to the High 
Court, 8. 150 

Barrister’s name, when to be reported to the High 
Court, S. 150 

Birth during marriage, conclusive proof of legiti¬ 
macy, S. 112 

Books of account, entries in, relevancy of, 8. 34 
Books, presumption in connection with, S. 87 
Burden of proof, Ss. 101—114 (Ch. VII) 

Burden of proof as to ownership, S. 110 
Burden of proof as to particular fact, S. 102 
Burden of proof as to relationship of partners, land¬ 
lord and tenant, principal and agent, S. 109 
Burden of proof of cession of territory, 8. 113 
Burden of proof of good faith in transactions, S. Ill 
Burden of proof of legitimate son, 8. 112 
Burden of proving death of person known to have 
been alive within 30 years, S. 107 
Burden of proving fact especially within knowledge, 
8. 106 

Burden of proving fact to be proved to make evi¬ 
dence admissible, 8. 104 

Burden of proving that case of accused comes with¬ 
in exceptions, 8. 105 


Burden of proving that person is alive, who has noi 
been heard of for 7 years, 8. 108 
Cause of death, statements relating to, relevancy 
of, 8. 32 (1) 

Cause, relevancy of, 8. 7 

Certified copies of public documents, S. 76 1 

Certified copies, produced for proving documents,. 
S. 77 

Cession of territory, burden of proof, 8.113 
Character affecting damages, relevancy of, 8. 55 s 
Character in civil cases, irrelevant, S. 52 t 

Character, relevancy of, 8s. 62—55 
Charts, presumptions in connection with, 8. 87 
Charts, statements in, relevancy of, 8. 36 
Clerks of barrister, pleader, attorney, etc., S. 1261 
applied to, 8. 127 

Collections of laws, presumptions in connection, 
with, 8. 84 

Collusion in obtaining judgment, may be proved^ 
S. 44 

Commencement of Act, 8. 2 * 

Communication in furtherance of any illegal pur** 
pose, 8. 126 

Communications, confidential with legal advisers,. 
8. 129 

Communications during marriage, 8. 122 
Communications, matrimonial, S. 122 
Communications, official, 8. 124. 

Communications, professional, S. 125 
Comparison of signature, writing or seal with others- 
admitted or proved, S. 73 
Compulsion of witness to answer, 8. 147 
Compulsion to answer question, to be decided by 
the Court, S. 148 
“Conclusive proof” defined, S. 3 
Condition of a document of which secondary evi*^ 
dence may be given, S. 65 
“Conduct” in S. 8 explained, S. 8 
Confession, after removal of impression caused by 
inducement, threat, etc., relevancy of, 8. 28 
Confession by one of the accused jointly tried, to' 
he considered by the Court, 8. 30 
Confession made in police custody, 8. 26 
Confession otherwise relevant not to become irre-^‘ 
levant because of promise of secrecy, 8. 29 
Confessions, Ss. 24—30 • 

Confessions caused by inducement, threat, etc.,. 

when and where irrelevant, S. 24 
Confession to police officer, relevancy of, S. 25 
Confidential communications with legal advisers^ 

8. 129 

Consideration of proved confession affecting person 
making it and others jointly under trial for* 
same offence, S. 30 
Conspiracy, relevancy of, 8. 30 
Constitution of any religious or charitable founda¬ 
tion, relevancy of opinion^as to, 8. 49 
Contemporaneous agreement, who may give evi¬ 
dence of any facts varying terms of document, 

8. 99 

Contents of a document of which secondary evi¬ 
dence may be given, S. 65 
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contents of documents how proved, S. 61 
Continuance of life of person, not heard for 7 years, 
burden of proving, 8. 108 
Contract reduced to document, how proved, S. 91 
Contract reduced to writing, extrinsic evidence, 
S. 91 

Contradictory answers to questions testing vera- 
.city, S. 153 

Conversation, statements forming part of, how to be 
proved, S. 39 

Corroboration of later testimony of witness, S. 167 
Corroboration of the testimony of witness, S. 156 
Course of business, statements, made in relevancy 
of, S. 82 (2) 

** Court ** defined, S. 3 

Court, how to proceed in case of question without, 
reasonable grounds, S. 150 
Court’martial affected by the Act, S. 1 
Court may presume existence of certain facts, 
S. 114 

Court to decide when question shall be asked and 
when witness compelled to answer, S. 148 
Court to forbid indecent and scandalous questions, 
8. 151 

Court to give warning to the witness, S. 148 
Credit of witness impeached, S. 155 
Crime, observed by any barrister, attorney, pleader, 
etc., during his employment, S. 126 
Cross-examination, S. 137 

Cross-examination, as to previous statements in 
writing 145 

Cross-examination of person called to produce a 
document, 8. 139 

Cross-examination of witness to refresh memory, 
8. 161 

Custom, oral evidence to prove, S. 92, Prov. 5 
Custom, relevancy of, S. 13 

Custom, relevancy of opinion as to its existence, 
8. 48 

Damages, facts tending to enable Court to deter¬ 
mine amount, when relevant, S. 12 
Damages, relevancy of character afiecting, S. 55 
Death of person alive within thirty years, burden 
of proving, S. 107 

Deception, efiect of on relevancy of confession, S. 29 
Decrees relating to matters of public nature, rele¬ 
vancy of, S. 42 

Deed relating to family afiairs, statements made, 
relevancy of, S. 32 (6) 

Defective language in document, oral evidence 
excluded to explain, S. 93 
Definitions, 8. 3 

Denial of the execution by thei attesting witness, 
proof in such a case, S. 71 
Direction of le-examination, S. 138 
Direct oral evidence, S. 60 

Discretion of the Court in asking the question 
S. 148 

Disobedience by translator or interpreter to keep 
contents secret, S. 162 

Disposition of property reduced to document, how 
proved, S. 91 

Disposition of property reduced to writing, extrin¬ 
sic evidence, S. 91 
“ Disproved ” defined, S. 3 
Documentary evidence, Ss. 61—90 (Oh. V) 
Document, attestation not requited by law, how 
proved, S. 72 

^‘Document” defiafid, S. 3 

Document, produltion of which refused on notice 
8. 164 

Documents admissible in England without proof of 
seal or signature, presumptions in connection 
with, 8. 82 


Documents executed in seveml parts, primary evi¬ 
dence oi, S. 62 

'^Documents in proper custody” In Ss. 90 and 81 
explained, S. 90 

Documents, of which secondary evidence may ba 
given, S. 65 

Documents made by one uniform process, primary 
evidence of, S. 62 

Documents, not produced, presumption in connect^ 
tion with, S. 89 

Documents, presumptions regarding, Ss. 79—90 
Documents, private, defined, S. 75 
Documents, proved by tbeir certified copies, 8. 77 
Documents, public, Ss. 74—78 
Documents, public, defined, S. 74 
Documents, thirty years old, presumption in con*?- 
nection with, S. 90 
Documents, to be produced, S. 162 
Documents, to be proved by primary evidence, S. 64 
Doouments, translation of, S. 162 
Document, when to be used to refresh memory^ 
S. 159 

Dumb witnesses, S. 118 


Efiect, relevancy of, 8. 7 
Enactments repealed, 8. 2 and Schedule 
Entries in books of account, relevancy of, 8. 34 
Entry in public record made in performance o£ 
duty, relevancy of, S. 35 
Estoppel, Ss. 115—117 (Ch. VIII) 

Estoppel by admissions, 8. 81 
Estoppel, defined, S. 115 

Estoppel of acceptor of bill of exchange, 8. IIT' 
Estoppel of bailee, S. 117 
Estoppel of licensee, 8. 117 
Estoppel of tenant, 8. 116 
Evidence as to affairs of State, S. 123 
Evidence as to application of language to one of' 
two sets of facts, to neither of which the whola 
correctly applies, S. 97 

Evidence as to application of language which can. 

apply to one only of several persons, S. 96 
Evidence as to document unmeaning in reference to 
existing facts, S. 95 

Evidence as to matters in writing, S. 144 
Evidence as to meaning of illegible characters, etc., 
S. 98 


Evidence” defined, S. 3 
Evidence, doenmentary, Ss. 61—90 (Ch. V) 

Evidence of terms of contracts, grants and othe’' 
dispositions of property reduced to form 
document, S. 91 

Evidence, oral, Ss. 59—60 (Ch. IV) 

Evidence, primary, S. 62 
Evidence, rejected, S- 167 (Ch. XI) 

Evidence, secondary, S. 62 
Evidence to explain or amend ambiguou^ 

to be excluded, S. 93 iocU* 

Examination-in-chief, S. 137 / 

Examination of witnesses, Ss. 185-^ gq 
Exclusion of evidence against apr®’ nues*" 
meut to existing facts, S. 94/^®’^® 

Exclusion of evidence of oral a/ a 

Exclusion of evidence to contp< axae^ 
tions testing veracity, 

Exclusion of evidence to ejjientaty 

guous document, S. 9^ , ^ ^ to 
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Extent of'the Act, S. 1 

■Extrinsio evidence where contract, etc., reduced to 
writing, S. 91 

“ Fact ’* defined, S. 3 

Eact, especially within knowledge, burden of 
proving, S. 106 

Eaots, admitted need not be proved, S. 58 
(Facts, Court may presume, S. 114 
Eaots forming part of the same transaction, when 
relevant, S. 6 

“ Facts in issue '* defined, S. 8 
(Facts judicially noticeable need not be proved, 
S. 56 

Facts necessary to explain relevant facts, 8. 9 
Facts necessary to introduce relevant facts, 8. 9 
Facts not otherwise relevant, when relevant, 8. 11 
Facts of public nature contained in certain Acts or 
notifications, relevancy of, 8. 87 
Facts of which Court must take judicial notice, 
8. 57 

Facts supporting or inconsistent with experts, 
relevancy of, 8. 46 

Facts, to be proved by oral evidence, Ss. 59, 60 
Facts, to fix damages, relevancy of, 8. 12 
Facts, which need not be proved, Ss. 56—58 
(Ch, III) 

Fact to prove in what manner language of a doou* 
ment is related to existing facts, 8. 92, Prov. 6 
Feelings, relevancy of, 8. 14 

Finger impressions, opinions on, relevancy of, 
8. 45 

Foreign judicial records, presumptions as to their 
certified copies, S. 86 

Foreign law, opinion on, relevancy of, 8. 45 
Former statements of witness. 8. 157 
Fraud, in obtaining judgment, may be proved, 3. 44 
Fraud, observed by a barrister, pleader, attorney, 
etc., during his employment, 8. 126 

'Gazettes, presumption in connection with, S. 81 
*‘Gen£ral custom or right” in S. 48 explained, 8. 48 
General exceptions in I.P.O., burden of proving, 
S. 105 

'Genuineness of certified copies, Court shall pre¬ 
sume, 8. 79 

Giving, as evidence of document called for and 
produced on notice, S. 163 
Good faith in transactions, burden of proof, S. Ill 
‘Government of any religious or charitable fouuda-, 
tion, relevancy of opinion as to, 8. 49 
■Grant, reduced to document, how proved, 8. 91 
'Grant reduced to writing, extrinsic evidence, S. 91 
■Grounds of opinions, relevancy of, 8. 51 

Handwriting of the document, how proved, S. 67 
Hearsay evidence, 8. 60 

Husband or wife of person under criminal trial, 
competent witness, 8. 120 

Identity of handwriting, opinion on relevancy of, 
S. 45 

Illegible characters, evidence as to meaning, 8. 98 
Impeaching credit of witness, 8. 155 
Improper admissions, S. 167 (Gh. XI) 

Improper question by the Court, 8. 148 
Incompetency of the Court in obtaining judgment, 
may bo proved, 8. 44 

Inconsistent statements by witnesses, S. 155 
Indecent questions, 8. 151 , 

Indian Succession Act of 1865, uot affected by the 
Act, S. 100 

Inducement, cause of confession, 8. 24 
Information as to commission of offence, S* 125 
•Information received from accused, how much to 
be proved, 8. 27 
Insulting questions, S. 152 


Intentional act, relevancy ol, 8* 16 
Interpreters, application of, 126 to S. 127 ; rv. • 

Interpreter to keep contents secret, S. 162 
Invalidating any document, S. 92; Prov.'l 
Irrelevancy of confessions caused by inducement, 
threat, etc., 8. 24 

Judges and Magistrates, witnesses, S. 121 
Judge’s power to put questions, etc., limited, S. 166 
Judge’s power to put questions or order production, 
8.165 in 

Judge to decide as to admissibility of evidence, 
S. 136 

Judgments, etc., other than those mentioned In 
Ss. 40—42, when relevant, 8. 43 
Judgments in rem, conclusive proof, 8. 41 
Judgments in rem, relevancy of, S. 41 
Judgments relating to matters of public nature, 
relevancy of, S. 42 
Judgments, relevancy of, Ss. 40—44 
Judgment to he based on relevant facts, 8. 165 
Judicial notice, facts of which Court must take, 
S. 67 

Judgments in probate, etc., jurisdiction, relevancy 
of. S. 41 

Jury to put questions, power of, S. 166 

Landlord and tenant, burden of proving tbeir rela¬ 
tionship, 8. 109 

Lawful questions in cross-examination, S. 146 
Leading questions, 8. 141 

Leading questions, when they must not be asked, 
8. 143 

Legal right or liability, burden of proof of, 8. 101 
Limitation of Judge’s power to put questions, etc., 
8. 165 

” Magistrate ” in S. 26 explained, S. 26 
Magistrates and Judges, witnesses, 8. 121 
Maps, made by authority of Government, presump* 
tion in connection with, 8. 83 
Maps, presumption in connection with, 8. 87 
Maps, statements in, relevancy of. S. 36 
Matrimonial communications, 8. 122 
Matter required by law to be reduced to writing, 
extrinsic evidence, 8. 91 

Matters of general interest, relevancy of. 8. 32 (4 ) 
Matters of public nature, relevancy of, 8. 42 
Matters to be proved in connection with proved 
statement, relevant under S. 82 or 38, 8. 168 
“May presume”, defined, S. 98 
Memorandum of evidence, presumption in conneo- 
tion with, 8. 80 
Memory to be refreshed, 8. 158 
Memory to be refreshed by document, 8. 159 
Motive, relevancy of, 8. 8 

Newspapers, presumption in connection with, 
S. 81 

New trial for improper admission or rejection of 
evidence, 8. 167 

Notice to produce documents, not required to be 
given, S. 66 

Notice to produce documents, when and how given, 
S. 66 

“ Not proved ” defined, S. 8 
Number of witnesses, 8.184 

Objection to production of documents, B. 162 
Occasion, relevancy of, 8. 7 

“ Offence ” in 8. 80 explained, 8. 80 

Offensive questions, S. 152 
Official communications, 8. 124 
Official documents, how proved,IS. 78 
On whom burden of proof lies, 8. 102 
Opinion as to existence of right, or oufttom, tele* 
vanoy of, 8. 48 

Opinion as to handwriting, relevancy of» B* 47 
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Opinion on lelationship, relevancy of, S. 60 
Opinions as to public right or custom or matters of 
general interest, relevancy of, S. 32 (4) 

Opinions as to usages, tenets, etc., relevancy of, S.49 
Opinions ox experts, relevancy of, S. 45 
Opinions of persons of special means of knowledge, 
relevancy of. S. 49 

Opinions of third persons, relevancy of, Ss. 46—51 
Opinions, relevancy of their grounds, S. 51 
Oral admissions of contents of documents, relevancy 
of. S. 22 

Oral agreement, adding to written agreement, S. 92 
Oral agreement as to any matter on which docu¬ 
ment is silent, S. 92. Prov. 2 
Oral agreement, constituting condition precedent, 
S. 92, Prov. 3 

Oral agreement, contradicting written agreement, 
S. 92 

Oral agreement, subsequent, S. 92, Prov. 4 
Oral agreement, subtracting from written agree¬ 
ment, S. 92 

Oral agreement to be excluded as evidence, S. 92 
Oral agreement, varying written agreement, S. 92 
Oral evidence, Ss. 59. 60 (Ch. IV) 

Oral evidence as to usage or custom, S. 92, Prov. 6 
Oral evidence most be direct, S. 60 
Oral evidence to be excluded by documentary evi¬ 
dence, Ss. 91—100 (Ch. VI) 

Order of examination, S. 138 
Order of production of witnesses, S. 135 
Orders relating to matters of public nature, rele¬ 
vancy of. S. 42 

Ownership, burden of proving, 8. 110 

Parties to civil suit and their wives or husbands 
are competent witne.sses, 8. 120 
Partners, burden of proving their relationship, 
S. 109 

Plain language in document, oral evidence to be 
excluded, S. 94 

Plans, made by authority of Government, presump¬ 
tion In connection with, 8. 83 
Plans, statements in, relevancy of, S, 36 
Pleader’s name, when to bo reported to the High 
Court, S. 150 

Power of jury or assessors to put questions, S. 166 
Powers-of-attorney, presumptions in connection 
with, S. 85 

Power to put questions or order production, 
Judge’s, S 165 

Precedent condition contained in oral agreement, 
S. 92, Prov. 3 

Preparation, relevancy of, S. 8 

Presumption, as regards appointment of public 
officer, S. 91, Excep. I 

Presumption, as to books, maps, and charts, 8. 87 
Presumption, as to collections of laws and reports 
of decisions, S. 84 

Presumption, as to document admissible In 
England without proof of signature or seal 
8. 82 

Presumption as to documents produced as record 
of evidence, S. 80 

Presumption as to documents, thirty years old 
S. 90 

Presumption as to due execution, etc., of docu¬ 
ments not produced, S. 89 
Presumption as to Gazettes, newspapers, private 
Acts of Parliament, and other documents 
8. 81 . 

Presumption as to genuineness of certified copies 
8. 79 

Presumption as to maps or plans made by authority 
of Government, S. 83 

Presumption as to telegraphic message, 8. 88 


Presumptions as to certified copies of foreigxti 
judicial records, 8. 86 
Presumptions as to documents, Ss. 79—90 
Presumptions as to Powers-of-attorney, 8. 85 
Previous bad character, relevancy of, 8. 54 
Previous conduct, relevancy of, S. 8 
Previous conviction, relevancy of, S. 14, Excep. (2)' 
and S. 54 

Previous decree, barring subsequent trial, S. 40 
Previous good character, relevancy of, in criminal’ 
cases. S. 53 

Previous judgment, barring subsequent trial, S. 40 
Previous judgments, relevancy of, S. 40 
Previous order, barring subsequent trial, 8. 40 
Previous statements in writing to be cross-examin¬ 
ed, S. 145 

Primary evidence, meaning of, S. 62 
Primary evidence of documents executed in several' 
parts. S. 62 

Primary evidence of documents, made by uniform, 
process, S. 62 

Principal and agent, burden of proving their rela¬ 
tionship, S. 109 

Private Acts of Parliament, presumption in con¬ 
nection with, S. 81 
Private documents, de6ned, 8. 75 
Privilege in S. 126, not waived by volunteering 
evidence, S. 128 

Probate, evidence of wills, S. 91, Excep. (2) 
Procedure of Court in case of question without rea¬ 
sonable grounds, 8. 150 
Production of documents, R. 162 
Production of documents which another person,hav¬ 
ing possession, could refuse to produce, 8. 131 
Production of title-deeds of witness, not a party, 
S. 130 

Professional communications, S»125 
Professional treatises to refresh memory, S. 159 
Promise, cause of confession, S. 24 
Promise of secrecy, effect of, on relevancy of con¬ 
fession, 8. 29 

Proof of admission if it is relevant otherwise than 
as an admission, S. 21 

Proof of admissions against persons making them, 
S. 21 

Proof of admissions by persons making them or on 
their behalf, S. 21 (l) 

Proof of admissions by persons, when they consist 
of state of mind or body, S. 21 
Proof of contents of documents, S. 61 
Proof of document not required by law to be attest¬ 
ed, S. 72 

Proof of documents by primary evidence, S. 64 
Proof of documents by production of certified 
copies, S. 77 

Proof of execution of document required by law to 
be attested, S. 68 

Proof of other official documents, S. 78 
Proof of signature and handwriting of person 
alleged to have signed on written document 
produced, S. 67 

Proof, when attesting witness denies the execution, 

S. 71 * 

Proof, where no attesting witness found, 8. 69 
Proper questions by the Court to be answered 
S. 148 

I Prosecutrix of immoral character, S. 155 
“Proved” defined, 8. 3 
Public custom, relevancy of, 8. 32 (4) 

Public documents, Ss. 74—78 
Public documents, certified copies of, S. 76 
Public documents defined, S. 74 
Public officer, presumption of his appointment 

S. 91, Excep. (1) ^ 
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public record, entry in, relevancy of, S. 35 
Public right, relevancy of, S. 32 (4) 

Question by party to his own witness, 8. 164 
Questions, indecent, S. 151 
Questions lawful in cross-examination, S. 146 
Questions needlessly offensive in form, S. 152 
Questions not to be asked without reasonable 
grounds, S. 149 
Questions, scandalous, S. 151 

Questions tending to corroborate evidence of rele¬ 
vant fact admissible, S. 156 
Questions to insult or annoy, S. 152 
Questions without reasonable grounds, procedure 
of Court, S. 150 

Beasonable grounds, questions without them not to 
be asked, S. 149 

Kecord of evidence, presumption in connection of 
S. 80 

Ke*examination, 8. 138 

Reference to any document to refresh memory, 
S. 159 

Refreshing memory, S. 158 
Refreshing memory by document, S. 159 
Rejection of evidence, S. 167 (Ch. XI) 

Relationship of partners, landlord and tenant, 
principal and agent, burden of proving, S. 109 
Relationship, relevancy of, S. 32 {5} 

Relationship, relevancy of opinions on, S. 50 
Relevancy, of accidental or intentional act, 8. 15 
Relevancy of admissions in civil cases, S. 23 
Relevancy of cause, occasion and effect, S. 7 
Relevancy of certain evidence for proving, in 
subsequent proceeding, the truth of facts there¬ 
in stated, 8. 83 

Relevancy of character, Ss. 52—55 
Relevancy of character affecting damages, S. 55 
Relevancy of confession after removal of induce¬ 
ment, threat, etc., 8. 28 

Relevancy of confessions not affected by promise of 
secrecy, etc., 8. 29 

Relevancy of entries in books of account, S. 34 
Relevancy of entry in public record made in per¬ 
formance of duty, S. 35 
Relevancy of facts, Ss. 5—55 (Ch. II) 

Relevancy of facts of public nature contained in 
certain Acts or notifications, S. 37 
Relevancy of facts supporting inconsistent with 
experts, S. 46 

Relevancy of grounds of opinion, 8. 61 
Relevancy of judgments, Ss. 4C^—44 
Relevancy of judgments, etc., other than those 
mentioned in Ss. 40—"42, S. 43 
Relevancy of judgments in probate, etc., jurisdic¬ 
tion, 8. 41 , 

Relevancy of judgments, orders or decrees relating 
to matters of public nature, S. 42 
Relevancy of motive, preparation, previous con¬ 
duct, S. 8 

Relevancy of opinion as to handwriting, relevancy 
of. S. 47 

Relevancy of opinion as to usages, tenets, etc., 
^•49 

Relevancy of opinion on relationship, 8. 50 
Relevancy of opinions as to existence of right or 
custom, S. 48 

Relevancy of opinions as to public right or custom, 
etc.. S. 32 (4) 

Relevancy of opinions of experts, S. 45 
Relevancy of opinions of persons of special means 
of knowledge, S. 49 

R<'lev:mcy of opinions of third persons, Ss. 46—51 
Rclev.auoyof oral or admissions as to contents of 
documents, S. 22 

Rolcvaucy of i>rcvious bad character, 8. 54 


Relevancy of previous conviction, 8 . '64 • * 

Relevancy of previous good oharaotex in oziminal 
cases, S. 63 ^ 

Releyanoyof previous judgments, 8. 40 
Relevancy of relationship, S. 32 (6) 

Relevancy of right or custom, 8. 13 
Relevancy of statements against interest of maker. 
8 . 32 (3) 

Relevancy of statements as to any law contained 
in law books, 8. 38 

Relevancy of statements by person, who is dead or 
who cannot be found, 8. 32 
Relevancy of statements expressing feelings or im¬ 
pressions made by several persons, S. 32 (8) 
Relevancy of statements in document relating to 
transaction mentioned in S. 13, 01. (a), 6. 32 (7) 
Relevancy of statements in maps, charts and plans, 
S. 36 

Relevancy of statements made in course of busi* 
ness, S. 32 (2) 

Relevancy of statements made in will, or deed 
relating, to family affairs, 8. 32 (6) 

Relevancy of statements relating to cause of death, 
S. 32 (1) 

Relevancy of state of mind, body or bodily feelings, 
8 . 14 

“Relevant” defined, 8. 3 
Relevant' facts, to be evidence, S. 5 
Removal of inducement, threat, etc., in confession, 
effect of, S. 28 

Repeal of enactments, S. 2 and Sohedule 
Report in connection with barrister, pleader, etc., 
when made to the High Court, S. 150 
Reports of decisions, presumptions in connection 
with, S. 84 

Reversal of any decision for improper admission 
or rejection of evidence, 8. 167 
Bight of adverse party as to writing used to refresh 
memory, 8. 161 
Right, relevancy of, 8. 13 

Right, relevanoy of opinion as to its existence, 
S. 48 

Rules as to notice to produce, S. 66 

Scandalous questions, 8. 151 
Science, opinion on relevancy of, S. 45 
Seal, how compared with others admitted or prov¬ 
ed, 8. 73 

Secondary evidence, given in proof of documents, 

S. 65 

Secondary evidence, meaning of, 8. 63 
Secrecy of contents of documents, to be kept by 
the interpreter, S. 162 

Secrecy of contents of dooument, to be kept by the 
translator, S. 162 

Servants of barristers, pleaders, attorneys, ete., 

S. 126 applied to, 8. 127 
” Shall presume” defined, S. 3 
Signature, how compared with others admitted or 
proved, S. 73 

Signature on document, how proved, S. 67 
Source of information as to commission of offence, 

S. 125 

Special circumstances, statements made under, 
Ss. 34—38 

Statement by person who is dead or cannot be 
found, relevancy of, S. 32 
Statement forming part of a conversation, doou¬ 
ment, book, or series of letters, etc., how to be 
proved, S. 39 

Statement, how much to be proved, S. 39 
Statements against interest of maker, relevancy of, 

S. 32 (S) 

Statements as to any law contained in law books, 
relevancy of, S. 38 
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StatemontB by parBons who cannot be called as 
witnesses, Ss. 32—33 

Statements expressing feelings or impressions made 
by several persons, relevancy of, S. 32 (8) 
Statements, former, by witness, S. 157 
Statements in document relating to transaction 
mentioned in S. 13, Cl. (a), relevancy of, 
S. 32 (7) 

Statements in maps, charts and plans, relevancy 
of, S. 36 

Statements made in course of business, relevancy 
of. S. 32 (2) 

Statements made in will, or deed relating to family 
afiairs, S. 32 (6) 

Statements made under special circumstances, 
Ss. 34—38 

Statements relating to cause of death, relevancy of, 
S. 32 (1) 

Statements relating to relationship, relevancy of, 
S. 82 (5) 

State of mind, or body or bodily feeling, relevancy 
of, S. 14 

Subsequent conduct, relevancy of, S. 8 
^bsequent oral agreement, S. 92, Prov. 4 

Telegraphic message, presumption in oonnectioa 
with. S. 88 

Tenets, relevancy of opinions as to, S. 49 
Testimony of witness corroborated, S. 156 
Testimony to document mentioned in S. 159, S. 160 
Things said or done by conspirator in reference to 
common design, S. 10 
Threat, cause of confession, S. 24 
Title-deeds of witness, not a party, not to be 
produced, S. ISO 
Title of the Act, 8. 1 
Shanslation of documents, S. 162 


Translator to keep the contents secret, S, 162 

Unintelligible characters, evidence aa to meaning, 
S. 98 

Usage, oral evidence to prove, S. 92, Prov. 6 
Usages, relevancy of opinions as to, S. 49 

Warning to be given to witness by the Court, 
S. 148 

When question shall be asked, Court to decide, 
S. 148 

When witness shall be compelled to answer. 
Court to decide, S. 148 

When witness to be compelled to answer, S. 147 
Who may testify, S. 118 

Will relating to family adairs, statements, made 
in. relevancy of, S. 32 (6) 

Wills, proved by probate, S. 91, Bxoep, (2) 
Witnesses, Ss. 118—134 (Oh. IX) 

Witnesses, dumb. S. Il9 

Witnesses to be charged with giving false evidence, 
S. 153 

Witnesses to character, S. 140 
Witnesses when to be compelled to answer, S. 147 
Witnesses, who may be, S. 118 
Witness induced by corruption, S. 155 
Witness not excused from answering on ground 
that answer will criminate, S. 132 
Witness’s refusal to answer, S. 148 
Witness, unworthy of credit, S. 155 
Witness, when to use copy of document to refresh 
memory, S. 159 
Witness, who is bribed, S. 165 
Words used in particular districts, relevancy of 
opinions as to the meaning of, S. 49 
Writing, how compared with others admitted or 
proved, S. 73 


BYIDENCE ACT (I OF 1872). 

"-PresamptioD about death. 

i ‘Religious endotoment — Property vested in 
mahant—Alienation by mahant —Suit by successor 
cgctinst alienee — Limitation. 

Where the property is vested in the juridical per- 
eon, and the Mahant is only the representative and 
manager of the idol, the act of alienation is a 
direct challenge upon the title of the idol, and the 
idol or the manager of the idol on behalf of the idol 
must bring the suit within 12 years from the date 
of the alienation. But where the title is in the 
Mahant or the Shebait the act of alienation is not a 
challenge upon the title of the idol, though the pro¬ 
perty may be endowed property in the sense that 
its income has to be appropriated to the purposes of 
the endowment; and there is no adverse possession 
BO long as the person making the alienation is alive 
and the possession of the defendant becomes 
adverse to the plaintiSs only when a new title has 
come into existence capable of maintaining the 
suit and which has nob approved of or acquiesced 
in the alienation. Where there can be no doubt 
whatever that though the property is eudowed pro¬ 
perty iu the sense that its income has to be appro¬ 
priated to the purposes of the endowment, still the 
title is in the successive Mahants, time is to run 
from the date of the death of alienor who alienated 
the properties in dispute. If the alienor has not 
been heard of for 7 years by those who would 
naturally have heard of him, if he had been alive, 
can be presumed that he is dead. The suits are 
not barred as the time begins to run from the date 
pf the presumption. Damodar X>as v. Lakhan Das, 


EYIDENCE ACT (1872)—Scope. 

37 Cal. 886, Ref. ; Vidya Varuthi v. Balusami, 
44 Mad. 831, Foil. (Das and Bucknill, JJ.). 
Mahanth RAMBUPGIR V. LAL Ohand Marwari. 

67 I. C. 401 = 3 Pat. L.T. 352= 
1 Pat. 475=A. I. R. 1922 Pat. 243. 

—Scope. 

“The intention of the Legislature in using the 
words “ in civil proceedings ” in S. 196 (7) was to 
make the statement admissible against the person 
examined unconditionally so far aa civil pro¬ 
ceedings are concerned and in criminal proceedings 
subject to the provisions of S. 132, Evidence Act. 
S. 196, Companies Act was not intended in any way 
to override the provisions of the Indian Evidence 
Act. {Jai Lai, J.). RAMCHAND GCTRWALA t>. KlNQ- 

Emperor. 98 I.C. 599=27 Cp. L j. 1383= 

A.I.R. 1926 Lah. 385. 

- Applicability of Cr. P. Code. 

The Evidence Act is a separate statute dealing 
with an important branch of law, and its provisions 
are independent of the rules of procedure contained 
in the Criminal Procedure Code and must have full 
scope unless it is clearly proved that they have been 
repealed or altered by another statute. (Shadi Lal^ 
C.J, and Addison, /.). Ran’NDN v. King-Emperor. 

94 I.C. 901 = 7 Lah. 84 = 27 Cr. L.J. 799 = 
27 P-L.R. 583= A. I. R. 1926 Lah. 88. 
“Applicability of Oaths Act. 

The provisions of the Oaths Act are not intended 
to be utilized in such a manner as would abrogate 
the provisions of the Evidence Act. {Kinkhede 

A.J.C.). Sk. jAMcr V. Maho^ied Ibrahim. 

90 I.C. 378 = A.I.R. 1926 Nag, 194. 
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EYIDENGE ACT (1872), S. 1—Geylon OPdinance. 
—S. 1—Ceylon ordinance. 


The Evidence Ordinance of Ceylon is merely 
the application to Ceylon of the Indian Evidence 
Act, S 1. {Lord Darling.) DB. VBASAprDliAl 
GABBIED V. A. S. ElilATAMBY. 52 I. A. 372= 

A.I.R. 1925 P.G. 229. 

— a. 3—“Evidence.” 

- 'Meaning of 

Per Macnair, A. J. C. —The word “ evidence ” in 
the Act signifies only the instruments by means of 
which relevant facts are brought before the Court, 
vie., witnesses and documents, and by means of 
which the Court is convinced of these facts. 
{Findlay, J. C., Macnair and Subhedar, A. J, Cs.). 
GOBARYA V. Emperor. 

A.I.R. 1930 Nag. 242(F.B.). 

--” Matters befm-e it ”—Meaning of. 

Every Court is bound to base its decision not 
merely on “ evidence ” but on “ matters before it.” 
The expression “ matters before it ” in S. 3 of 
the Evidence Act includes matters which 
do not fall within the definition of “ evidence ” as 
given in that section. Therefore in determining 
what is evidence other than “evidence” in the 
phraseology of the Act, the definition of “ evi¬ 
dence ” must be read with that of “ proved ” given 
in the said section. {Kinkhede. A.J.C.). BhAIRON* 
PRASAD V. MAHANT LAXMI NARAYANDAS. 

79 I.C. 609 = A.I.R. 1924 Nag. 385. 
“S.3—“ Proved.” 


■Degree of jyroof. 


Where a reversioner is suing persons who are 
merely trespassers no strong proof is required of the 
death of a nearer reversioner. A prudent man 
might within the meaning of the definition of 
” proved ” in S. 3, Evidence Act, consider the death 
of the nearer reversioner sufficiently probable on 
vorv little evidence. {Ashwoi’th, J.). BADAD v. 
bIrASWATT, 103 I.C. 329 = A.I.R. 1927 All. 687. 

- Meaning of. .. * t 

When, after considering all the matters before 

it. if a Court believes a certain thing e^sts it can¬ 
not say that the thing is not proved. {HalUfax and 
Kotval. A.J. Cs.). MANaAL GAUDA t. Emperor. 
81 I C 901 = 25 Cr- L.J. 1077 = A.I.R. 1925 Nag. 37. 

_ ]^ot ■proved*', disproved" and "reasonable 

doubt"—Meaning of. 

The word “proved” means that it is so pro¬ 
bable that a fact is established-that a person should 
as a reasonable man act upon it. The law not 

require that facts should be Proved 
like mathematical certainty. The ^ 

nroved” is merely the converse of the previous 
proposition. The expression “ not to be 
indicates a state of mind between the two ^ 

mind, when it is not possible P'^7*”Ys^ihe 

the matter stands. “Reasonable 

uTn andnot the doubt of a 

mind. (Cru,np, J.). EMPEROR SHAFI ^AHMAD. 

—3 4—Presumption—Possession. 

Pot Dawson Miller. C. 

is not nocosssrily the same thing unfit for 

the land is of such a nature as to "°°Vro^ 

actual enjoyment in the usual niode ^ 

perly bo presumed that the previou P . .nroy- 

the plaintifi continued until the con y 
ed. ^This presumption is a 

It is by no means conclusive and whe f«rtfca of 

bo applied or not must depend 

each particular case. 9 Cal. 744 (P.B.). Bel on. 


EYIDENGE ACT (1872), S. 5—DepoBitloni. td 

Per Mullick, J".—^In every case the Court may, 
draw a presumption as to possession from title. It' 
is a presumption of fact which the Evidence Act 
expressly warrants by S. 114. Section 4 of that Act; 
enaots that the Court may regard the fact as proved' 
unless and until it is disproved or may call for- 
proof of it. The discretion of the Court is to h&, 
exercised with due regard to the nature of the land 
and the evidence in the case. 1 P. L. J. 146, Expl» 
(Datoson-Miller, C. J. and Mullick^ J.). iNDBit' 
LALL V. RAM SURAT KUER. 2 P. L. T. 55=, 

1921 P. H. C. C. 118= A.I.R. 1921 Pat. 158, 

—S. 4 —Presumption—Powers of Court. 

'PubUc purposes—Declaration in acquisition. 


^ A A 

The fact that the declaration may be oonclusivu 
as to the land being needed for a public purpose- 
does not in any way debar the Court from enquir¬ 
ing into the validity of the steps which led up to 
that declaration. {Greaves, J".). ManiCK OhANI>* 
MAHATA V. The Corporation op oadoutta 
AND THE Calcutta Improvement Trust. 

48 Cal. 916=A. I. R. 1921 Gal. 159, 

—S. 4—“Shall presume.”—Meaning of. 

- Agra Tenancy Act (1901), S. 201 (3).^ . 

The words “ shall presume ” in the section mean 
there is irrebuttable and oonolusive presumptioiv 
even if the parties are members of a joint Hindu 
family. 83 All. 799 (P. B.), Foil. {Sulaiman anS 
Banerji, JJ.). GiRDHARI LAL v. GOVIND RAI, 

103 I.C. 348 = 25 A. L. J. 706 = 
8 L. R. A. Rev. 168= A. I. R. 1927 All. 810. 

—S. 5—Conduct of a party. 

-In a suit against the son of a lambardar for 

profits, the‘evidence brought to prove that there was- 
difficulty la the collection of the rent aad to prova 
that on the death of the lambardar no one could bo 
induced to take his place is relevant and admissi¬ 
ble. {Ashworth, J.). BHAGWATI SARAN v. DEO- 
Saran Singh. 9 L.R A. Rev. 23=107 I.C. 702= 

A.I.R. 1928 All. 166# 

—S. 5—Depositions. 

_ Qf.^ P. Code, S. 360— Non-compliance with 

S 360 does not make record entirely inadmissible in^ 
evidence—Evidence Act, 8s. 5 and Evidence Acti 
S 91. 

The provisions of S. 360 are mandatory. Bub 
non-compliance does not legally result in the total' 
inadmissibility of the record of evidence and in the- 
absence of any definite provision of law entailing: 
inadmissibility, each case of non-compliance muslr 
be considered by the Court on its own merits andb 
the document which purports to be the record can 
be admitted, but without the presumption laid* 
down in S. 80 of the Evidence Act, and, therefore, 
open to question by the defence and appraisal by 
the Court. 

The law itself does not expressly lay down that 
the least failure to comply with the provisions of 
Section 860 renders the whole document inadmis¬ 
sible. Where therefore there has been an attempt 
by the presiding officer to comply with its provi¬ 
sions and to secure the accuracy of the record of 
evidence the provisions of S. 80 do not lead to com¬ 
plete exclusion of the document, and the Court ^ 
bound to admit under S. 5 but it is open to each 
side to adduce evidence as to its faithfulness of 
otherwise and as to the degree of presumption' 
under S. 80 and the weight to be attached to it* 
46 Cal. 895, Foil. {Madgavkar, A.J.C.). PiTOOMALv. 
Emperor. 86 I.C. 33=16 8.L.R. 28^^ 

28 Cp. Ii.J. 657 = A.I.R. 1921 Bind 151*. 
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BYIDENGB ACT (1872), 8. 5—Irrelevant evi¬ 
dence. 

—8. 5—Irrelevant evidence. 

■■ Omission to object—Duty of Court. ' 

The mere omission to object to a document which 
is not in itself admissible as evidence does not 
constitute that document evidence so as to be 
available to either party at the trial. It is clearly 
the duty of the Judge, apart altogether from any 
objection by the parties or their pleaders, to ex> 
elude irrelevant evidence. {Dawson-Miller, C. J. 
and Mullick, J.). SUMITRA KUER v. RAM KHAIR 
CHOWBEY. 1921 P. H. C. C. 17= 

A. I. R. 1921 Pat. 61. 

—8. 5—Objection to—When shonld be taken. 

-A document can be objected to as irrelevant 

at any time. A document can be objected to as in¬ 
admissible as opposed to irrelevant at the first 
hearing only. (Sarrison, J.). GHULAM ^fAHAM- 
MAD V. KaLIM XJLLAH. 109 I.C. 728 = 

10 L.L J. 370=A.I.R. 1928 Lah. 428. 
—8. S—Relevant evidence—Murder trial. 

-In the trial for the murder of a particular 

person the case against the accused under trial, 
should be determined on evidence which is relevant 
and admissible under the Act and on the strength 
of evidence which the Court may consider neces¬ 
sary to record and appreciate with reference to two 
entirely difi erent murders committed by the ac¬ 
cused. {Shah and Crump, JJ.). GANGARAM v. 
IMPEBATOB. 62 I.C. 545=22 Bom. L R. 1274= 

22 Cr. L.J. 529. 

—8. 6—Third party’s documents. 

• -The recitals of boundaries of other lands in 

documents between third parties are not admis¬ 
sible in evidence either with regard to a question 
of boundaries or as to the nature of the land. 
A. I. R. 1924 Cal. 1067, Foil. (Newbould and 
Ora-ham, JJ.). DiMODAR PODDAR v. JaDXJNATH 

Datt. 91 I. C. 449 (Cal.). 

■ ■—Documents relating to land on the boun¬ 
daries of the land in suit are'not admissible for the 
purpose of -showing possession of the disputed 
land. {Newbould and Graham, JJ.). ABDUL 
Karim v. Chhale Ahmed. 91 I.C. 688= 

A.I.R. 1926 Cal. 479. 
—8. 6, III. (a)—Absence at occurrence. 

• -^Evidence of a witness who was not present at 

the occurrence but only deposed to circumstances 
after the occurrence is not admissible to prove facts 
relating to the occurrence. {Abdul Baoof and 

Addison, JJ.). Pakhar Singh v. Emperor. 
91 I.C. 812=7L.L.J. 436=26 P.L.R. 674 = 
27 C.L.J. 140 = A.I.R. 1925 Lah. 578. 
— S. 6—False complaint. 

-Where the offence under trial is filing a 

false complaint, what happened at the subsequent 
Police Investigation of the complaint forms no 
part of the res gestae. {Wallace and Madhavan 
Nair, JJ.). Venkatasubbiah v. Emperor 

85 I. C. 209 = 26 Cr. L.J. 721=48 Mad. 640 = 
21 M-L.W. 190=1925 M W.N. 68 = 
A. I. R. 1925 Mad. 579=48 M.L.J. 195. 
—8. 6—Hearsay evidence. 

— 'Basis of action — Relevancy. 

Under the Evidence Act hearsay evidence is 
inadmissible to prove a fact which is deposed to 
on hearsay, but does not necessarily preclude 
evidence as to a statement having been made upon 
which certain action was taken or certain results 
followed. {Phillips and Madhavan Nair JJ ) 

Vbnkataramanujacharyudu V. Appada’char- 

87 I.C. 785 = 24 M.L.W. 227= 

A. I. R. 1926 Had. 1003, 

D. D. VOL. Ill—21 & 22 


EVIDENCE ACT (1872), 8. 7—Absence of entry 
—Relevancy. r 

—8. 6—Irrelevant evidence. 

-'^—Applicability. 

A certain witness stated that he had seen three 
women, who were sleeping in the same bari as the 
complainant and his wife that night, searohincr 
something at dusk, 

Held, that as the alleged search that evening 
was not part of the same transaction as the ab¬ 
duction atnight, S. 6 could not make it admissi¬ 
ble and as the women were neither parties to the 
case nor agents to any party, S. 8 was inappli- 
^ble, S. 9 was also inapplicable. (Newbould and 
B. B. Ohose, JJ.). Pazaruddin V. Emperor 
90 I.C. 433 = 42 C.L.J. 111=26 Cr. L.J. 1553 = 

e o 1926 Cal. 105. 

— S. 6— What IS Res gestae. 

--Where the woman raped made a statement to 

her relative phortly after and committed suicide 
about three days alter the occurrence. 

statement was not admissible 
under S. 6. {Wallace and Jackson, JJ ) Kappinaiah 

Emperor. (1930) m.W.N. 702. 

After occurrence. 

What a witness tells at the time of the occur- 
rence in respect of the occurrence itself is resqestae 
under S. 6. But a statement with regard to an 
event which took place a year ago would not be 
part of res gestae. {Cuming and Mukerji JJ \ 
Khijiruddin V. Emperor. 92 i c 449 - 

63 Cal. 372 = 42 C.L.J. 5C4=27 Cr. L. J. 266 = 

A. I. R. 1926 Cal. 139. 

—-^^Whenever recollection comes in, whenever 

there is opportunity for reflection and explana¬ 
tions, then statements cease to be part of the res 
gestae. (Martineau, J.). Raman v. Emperor 

4 L. L. J. 491 = A. I. R. 1921 Lah. 258. 
—8. 6—Statements after transaction 

--Where the statement of the girl to her mother 

does not form part of the transaction, viz., the rap- 

after the transaction is over, when the perpetrator 
had gone away and the girl came away from the 
scene of occurrence to her mother’s house, the 
statement IS not relevant under S. 6. [Cuming 
andLort-WtlUams. JJ.). Sreehari Swarnakar 
V. Emperor. 50 C. L. J. 524 = 1930 Cr. C. 132= 

A. I. R. 1930 Cal. 132. 
--In absence of definite and reliable evidence 

l in an offence under 

S. 376 I.P.C. and her statement of the occurrence to 
her father constitute together res gestae much value 
cannot be attached to the statement even if it ic 
held to be admissible. (Agha Haidar, J ) (fnv 
dam HUSSAIN t,. Emperor. a.I.R. 1930 Lah 337. 

—S. 6—Statements of members—Unlawful as¬ 
sembly. 

-Evidence of statements, made by members of 

an assembly the promoters of which wore charged 
with offences under S. 325 read with S 149 I P C 
of their determination to force their way’ through 
the police forms evidence of a part of the res ges^ 
and 18 admissible to indicate that the promoters’ 
intention to ignore the police orders had been 
communicated to sections of the crowd. {Rutledae 
and Maung Qyi, JJ.). 'Maung TOK u. Emperor 
90 I. C. 918 = 3 Rang. 352=26 Cr. L. J. 1622 = 

A. I. R. 1925 Ran^ 3S4 
—8. 7—Absence of entry—Relevancy 

;-^The absence of an entry in an account book 

IS a relevant fact, under either S. 7 or S. 8 or S. 11 of 
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EVIDENCE ACT (1872). S. 8 — Oondact and 
character. 


the Evidence Act. 10 Cal. 1021, Dm. 4C.W.N. 207, 
Foil. {Hallifax, A.J.C.). Kasam t). Firm of Haji 
jAMAli. 76 l.G. 327 = A.I.R. 1924 Nag. 22. 

—S. 8—Conduct and character. 

- -Criminal tendency—Acts which formed basis 

of prior charge — Relevancy. 

It is not competent for the pcoseoutlonto adduce 
evidence tending to show that the accused has 
been guilty of criminal acts other than those 
covered by the indictment, for the purpose of 
leading to the conclusion that the accused is a 
person likely from his criminal conduct or charac¬ 
ter to have committed the oSence for which ho is 
being tried. On the other hand, the mere fact 
that the evidence adduced tends to show the com¬ 
mission of other crimes does not render it inadmis¬ 
sible if it be relevant to an issue. Makin v. 
Attorney-General for New South Wales, (1894) 
A. C. 57, Foil. 

Evidence of defalcations both prior or subse¬ 
quent whether such defalcations formed the basis 
of another charge on which the accused may have 
been acquitted or not are admissible in evidence 
to prove guilty intent as also to anticipate the 
defence of the non-existence of such intent. 
{Kincaid, J.C. and Rupchand Bilaram, A.J.C.). 
Emperor v. Stewart. 97 I.C. 1041= 

21 8.L.R. 55 = 27 Cr.L.J. 1217 = 

A.I.R. 1927 Sind 28. 


—S. 8—Corroboration of Evidence. 

_Section 8 does not render a statement by a 

woman raped admissible in evidence when there is 
nothing to corroborate or confirm the same. 
{Wallace and Jackson, JJ.). Kappinaiah v. 
Emperor. (1930) M.W.N. 702. 

—S. 8—Hearsay evidence. 

- Relevancy. 

The answers given by the child in reply 
to mother’s queries could not be admitted in 
evidence by letting in the mother’s statement and 
that to hold otherwise would be admitting hearsay 
evidence. {Shadi Lai, C.J. and Agha Baidar, J.). 
EMPEROR V. SOOPI. 120 I.C. 539 = 

1930 Cr. C. 100 = 31 Cr. L.J. 141 = 31 P.L.R. 391 — 

A.I.R. 1930 Lah. 84. 


—S. 8—Motive. 

- Value of. 

Motive for a crime, while it is always a satis¬ 
factory circumstance of corroboration when there 
is convincing evidence to prove the guilt of an 
accused person, can never supply the want of 
reliable evidence, direct or circumstantial, of the 
commission of the crime with wtuoh he is 
charged. {Shadi Lai, C. J. and Addison, J.h 
RONNUN V. KING-EMPEROR. MI. C. 901- 

7 Lah. 84 = 27 Cr. L. J. 709=27 P. L. R. 983- 

X I R -1926 Lah. 88. 


- What is. 

In a trial for the murder of a particular person, 
tbo prosecution should not show, that on two 
previous occasions the accused under ria a 
committed murders but had falsely charged an 
got convicted some others as murderers, rne tact 

that the previous murders have been ooinmittea y 

the accused does not constitute a motive or pre¬ 
paration under S. 8. 

Per Crumj), J. —A motive is that which moves a 
man to do a particular act. Whether the belief 
which produces the state of mind is true or false, 
tbo motive remains the same and the truth or 


EVIDENCE ACT (1872), S. 8—Sfi1>Beqae&t ooa- 
dact. 

falsity, of the belief is not really in question. 
{Shah and Crump, JJ.). GanGARAM u. Empebob. 

62 I.C. 543=22 Cr. L. J. 529 = 22 Bom. L R. 1274. 
—S. 8—Previous conduct. 

—Principal and agent. 

It is a matter of common knowledge that brokers 
sometimes for the purposes of gain do resort to the 
nefarious system of entering into a transaction un- 
aubhorisedly in the expectation of its subsequent 
ratification, but it is a far cry that because an 
agent had been shown to be guilty of shady prac¬ 
tice once his evidence as to the circumstances 
under which the contract in suit was entered into 
should be entirely discarded. {Raymond, A.J.C.), 
TTBBALLY ABDUL HUSSAIN v. MESSRS. jAMBS 
Finlay. 80 I.C. 969=17 S.L.R. 15= 

A.I.R. 1924 Sind 103. 

—S. 8—Statement after transaction. 

- Rape. 

Where the statement of the girl to her mother 
does not form part of the transaction, viz., the rap¬ 
ing of the girl, or occur during it, but is made after 
this transaction is over, when the perpetrator had 
gone away and the girl came away from the scene 
of occurrence to her mother’s house, the statement 
is not relevant under S. 6. {Cuming and Lort-WU- 
liams, JJ.), Sreehari Swarnakar V. Empbrob. 

50 G.L.J. 524=1939 Cr.G. 132= 

A.I.R. 1930 Cal. 132. 

- Robbery and assault. 

A statement made by the deceased immediately 
after the robbery regarding the robbery and also 
regarding the assault committed in the course of 
the robbery, is admissible showing conduct, though 
the person who made it cannot be called to depose 
to it on oath. {JJullick, Ag.C.J. and Wort, J.), 
LALJI DUSADH V. EMPEROR. 106 I. C. 698 = 

6 Pat. 747 = 9 A.I.Cr.R. 379=29 Cr. L. J. 106= 

A.I.R. 1928 Pat. 162. 

—S. 8—Statements before Magistrate. 

- ^—Confession proceedings. 

■Where an accused person was sent up before a 

Magistrate under S. 164, Criminal P. C., to have 
his confession, recorded and he gave the police to 
understand that ho would make a confession, 
but, instead of making a ooufeasion ho made a 
statement, though he was told that it was open to 
him to say that he would make no* statement, 
Beld, that the statement was admissible as evi¬ 
dence of conduct. (iHuZZicfc, Aff.C.J'. und Wort, J.). 

LALJI Dusadh V. Emperor. 106 I.C. 698 = 

6 Pat. 747 = 9 ‘A.I.Cr.R. 376 = 29 Cr.L.J. 106 = 

A. I. R.1928 Pat. 162. 

-'S. 8—Statement in answer. 

-- —Admissibility as complaint. 

The mere fact that the statement is made in 
answer to a question is not of itself suffioient to 
make it inadmissible as a complaint. If the ques¬ 
tion merely anticipates a statement which the com¬ 
plainant is about to make it is not rendered inad- 
inifisible by the fact that the questioner happens to 
speak first. {Martineau, J.). RAMAN v. EMPEBOB. 

4 L.L.J. 491 = A.I.R. 1921 Lah. 258. 

—S. 8—Snbseqnent conduct. 

- 'Value of. 

Difiorent persons are difiorently constituted and 
that some accused oven though innocent deliber¬ 
ately abscond rather than face the ordeal of a 
criminal trial and that some other innocent 
accused do equally foolish things such as make 
a false admission of guilt or pay off the amount 

( 


{ 
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SVtDENGB ACT (1872)/ S. 8—Sabsequent- oon-. 

dact. fin 

<said to have been stolen or embezzled In the vain 
liope that they may escape a criminal prosecution 
'Or get oS with a light punishment. Suoh subse- 
• quent conduct cannot' dispense with the positive 
proof of the guilt of the aooused, the burden of 
which lies upon the prosecution. When once the 
Grown has established the guilt of the accused by 
the evidence of prosecution witnesses then such 
subsequent conduct may be utilized as furnishing 
further proof of the correctness of the conclusion 
as to the guilt of the accused drawn from the 
evidence of the prosecution witnesses ; by itself, 
however, it can furnish no legitimate proof of the 
,guilt of the accused. {Nanavutty, /.), CHA.NDRIKA 

Prasad v. Emperor. 7 O.W.N. 564= 

A.I.R. 1930 Oudh 324. 

- Approver. 

The mere fact of an accused person having taken 
the Magistrate bo a particular spot and pointed out 
the several places, where the various incidents 
•narrated by the approver took place, is not admis¬ 
sible as evidence of conduct nor is it of any value 
in determining his guilt. {Tek Chand, J.). BAGEL 
Singh v. emperor. 1211. C. 497 = 

1929 Cr. C. 426=31 Cr. L. J. 269 = 

A.I.R. 1929 Lah. 794. 

- Construction of deed. 

Per Mukerji, J. —Where the meaning of the 
document regarding certain transactions is not 
•clear, the conduct of the parties is admissible in 
evidence to show in what light they themselves 
regarded the transactions, A.I.R 1924 P.O. 88 ; 
P. O. A. No. 16 of 1923 and A. I. R. 1926 P. C. 
41, Foil. 

Per Ashworth, J ,—Subsequent conduct is only 
admissible for the purpose of construing a deed 
when it is impossible to arrive at a clear finding as 
to the meaning of the deed from its own terms and 
from surrounding circumstances. (Mukerji and 
Ashworth, JJ.). BADRI SiNGH v. SADAPHAL SiNGH. 

111 1. .701 = 25 A. L. J. 849 = 

A. I. R. 1928 All. 34. 

- Raped girl. 

If the raped girl went to her relatives straight 
•after the occurrence and complained on her own 
initiative about her rape, her conduct would have 
a direct bearing upon and connection with the 
'Occurrence, but if she only answered questions 
put to her, her statement would be mere hearsay. 
(Poster, J.). EMPEROR v. PHAGUNIA BHUIAN. 

89 I.C. 1043 = 26 Cr.L.J. 1475 = 
A. 1. R. 1926 Pat. 58. 

-Murder case. 

The fact that the accused pointed out the place, 
^where the weapon was found as being the place at 
'Which it was concealed, and the fact that shortly 
after the crime he was in a very agitated state and 
made a statement which led to his being asked to 
show the spot where the weapon used in the com¬ 
mission of the murder was concealed are evidence 
of conduct under S. 8 of the Evidence Act, which 
rendbr highly pruoablo, iho oral evidence in the 
case and indicate that the accused was the mur- 
■ dcrer. (Spencer, O.G.J. and Reilly, J.). Semalai 
OOUNDAN, In re. 86 I.C. 664=26 Cr.L.J. 840= 

21 M. L. W. 199= A.I.R. 1925 Mad. 574. 
~~ '—Rape case. 

Where a tender girl was alleged to have been 
•raped, a statement made by her stating that she 
was raped, and uttered immediately after the rape, 
■crying and weeping, is admissible as explaining 
•her act of crying, under S. 8 and by way of corrobo- 


EYIDENCE ACT (1872), %. 9-»-Iden]tificanon<afV ' 

ration under S. 157. (Kinkhede^ A.J.C.). SOOSALAn. 
BANXA V. EMPEROR. 82 I.C. 142= 

25 Cr.L.J. 1214=A.I.R. 1923 Nag. 74. 

—S. 9—Absconding of acensed. 

-If after the commission of a crime a person 

whose name is mentioned as a participator in tha 
crime absconds, his conduct implies that he is con-, 
oerned in the crime. Anything therefore which tends 
to explain his conduct and furnishes motive other- 
than a guilty conscience is relevant under S. 9.. 
(Shah and Crump, JJ.). GANGARAM v. EMPEROR. 
62 I.C. 545=22 Cr.L.J. 529=22 Bom. L.R. 1274. 

—S. 9—Conspiracy. 

- Evidence of previous association—Several per¬ 
sons charged of conspiracy—Evidence to show pre¬ 
vious association for criminal purposes with approver 
is admissible to corroborate approver under S. 9 and 
(or)S. 11 asregards.his statement regarding conspi¬ 
racy. 

Where several persons are charged with commit¬ 
ting or conspiring to commit a particular dacoity 
and evidence is tendered to show that prior to tha 
dacoity the accused were closely and intimately 
associatiog with the approver and the object of the 
association was commission of theft and other dis¬ 
creditable acts. 

Held, that as fat as the evidence of close associa¬ 
tion with the approver is concerned corroborating 
the approver’s statement that a conspiracy existed, 
it is admissible under S. 9 and (or) B. 11 of the Act. 

(K. Kemp, J.). Emperor v. wahiduddin Hamid- 
UDDIN (No. 1). 32 Bom. L.R. 324= 

A.I.R. 1930 Bom. 157. 

- Conduct of alleged conspirator. 

Whore a person is alleged to be also one of the 
conspirators but who has not expressly been impli¬ 
cated in the case as a conspirator with the accused, 
his conduct is evidence ouly under S. 9 and not 
under S. 10. (Fawcett and Madgavkar, JJ.). EMPE¬ 
ROR V. ABDUL. 91 I.C. 690 = 49 Bom. 878 = 

27 Bom. L.R. 1373=27 Gp.L.J. 114 = 

A.I.R. 1926 Bom. 71. 

—S. 9—Copy of document. 

- Admissibility of. 

Where the prosecution, when trying a person for 
sedition, brought a copy of a letter written by him 
and found in his possession which was alleged to 
have been sent by him along with the objected 
writing and it was contended on behalf of the 
accused that it is necessary for the prosecution to 
prove that such a letter was sent before this docu¬ 
ment can be admitted. 

Held, that (l) the copy of the letter was relevant 
to show the accused’s intention and could be 
admitted as evidence; and (2) it is not necessary 
for the prosecution to prove that suoh a letter was 
sent before the copy could be admitted as evidence. 
(Faiocett, J.). EMPEROR v. Philup Spratt 
(No. 2). 180 I.C. 32 = 30 Bora. L.R. 314 = 

29 Cr.L.J. 322= A.I.R, 1928 Bora. 77. 
—S. 9—Identification. 

— - ‘Out of Court—Value of. 

The evidence that a person has identified another 
person as having taken part in a particular offen¬ 
ce either in jail identification proceedings oc 
elsewhere is admissible though the value of such, 
evidence is weakened perceptibly as a general rule 
by failure to identifv subsequently in, Court 
A.I.R. 1927 Oudh 369, Foil.; A.I.R.1921 All. 215 and 
A.I.R. 1927 All. 163, Ref. (Stuart, G.J.). ParbHU 
V. Emperor. 104 I.C. 626=4 O.W.N. 803 = 

28 Cr.L.J. 850= A.I.R. 1927 Oudft 598, 
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EVIDENCE ACT (1872), 9—Identification. 

■ ■ ■ , — Independent evidence. 

tn order to rely on the evidence of persons who 
identified the accused in jail but failed to do so in 
Court, the fact of the jail identification must be 
stated in the witness's evidence. An identification 
in jail is in essence a statement by the witness, “I 
saw this man who is now before me taking part in 
the offence’*. That statement can be used to cor¬ 
roborate his evidence given in Court. If the witness 
says in his evidence: “A number of persons were 
shown to me at the jail and from among them I 
pointed out those persons whom X had seen taking 
part in the offence”, it is permissible under S. 9 to 
call independent evidence, such as that of the 
Magistrate who conducted the identification, to 
prove the identity of the persons whom the witness 
picked out at the jail, even though the witness 
himself may not correctly remember who they were. 
{Daniels, J.C.). CHUTKAN v. EmpEROR. 

90 I.C. 444=26 O C. 258 = 
26Cr.L.J. 1564= A.I.R. 1926 Oadh 36. 

- -Mafiistrate'$ evidence—Coi roborative value. 

Fora Magistrate or other officer to come into 
Court and depose that a particular witness in his 
presence identified one of the accused as having 
taken part in the dacoity is nothing more than 
hearsay evidence but the Magistrate’s evidence 
will be strictly relevant under the provisions of 
the Evidence Act to corroborate the evidence of a 
witness saying that he identified certain persons 
at the jail and that the persons whom ho there 
identified were persons whom he had seen taking 
part in the dacoity. 19 A. L*. J. 947, Ref. {Daniels 
and Neave, JJ.). ABDUL WAHAB v. EMPEROR. 

96 I. C. 766 = 47 All. 39 = 27 Cp. L. J. 836 = 
5 L. R. A. Cr. 193= A.I.R. 1925 All. 223. 


^ 9 * and 11 road along with S. 21 of the 

Evidence Act amply justify a Court in adrmtting 
into evidence all previous statements made by tne 
accused which have a beariog on the question of 
his guilt and whether the previous statement is 
made to a police officer or to an officer or to a third 
party is immaterial if the statement is relevant to 
the fact in issue. Those sections are not control¬ 
led by the Or. P. Code. {Mullick and Thorn- 

mi JJ.). Madan guru - ^ 

4 Pat. L. T.381. 

—S. 10 —Confession by approver. 

-Admission of an approver that ho accepted a 

sum after the dacoity is not 
minating him that he committed 

26 Cr. L.J. 1146= A.I.R. 1926 Cal. 374. 

—S. 10— Confession of co-accused. „+;„„v;rn. 

-A confession of a co-acoused 

self and others is admissible m 

all the accused under S. lO. It can /Iso ^ken 

into consideration against them under the provi 

Bions of S. 30. (Stuart. C. J. and 
PRAS.^Dt^. emperor. 106 

2 Luck. 631 = 1 L, C, 339 = 8^A- 

—S. 10 —Connection with acts. 

-Connexion has to he established with the 

conspiracy and not with the separate ® 

rent conspirators which are the overt acts of the 

different individuals in Pr®®* 

{Dalai. J. C.). BISHAMBHAR NAT^H ^ANDON v. 

Emperor. 90 I.C. 706=26 Cr-J- 

2 O. W. N. 760= A. I. R. 1926 Oudh 161. 


EVIDENCE, ACT (1872), S« l(^~Bc0pe and effect* 

—S. 10—Object and applicability. ' 'b 

- Cipher Code — Inference. 

The object of S. 10 is merely to ensure that one- 
person shall not be mado responsible for the acts - 
or deeds of another until some bond in the nature^ 
of agency has been established between them and ‘ 
the acts, words, or writing of another whioh it iS' 
proposed to attribute vicariously to the person 
charged must he in furtherance of the common- 
design and after such design was entertained. 

In a trial of several accused for sedition an ■ 
exercise book containing a Cipher Code was put in 
evidence. 

Held, that the Cipher Code book was not to be 
treated as ‘ the act, word or deed of a particular' 
individual, but the fact that it existed the fact- 
that it set forth the names and addresses of a 
substantial number of persons charged the fact 
that it was in a peculiar form such as is not likely 
to be found in any Code intended to be used for- 
lawful purposes, and many internal indioations 
such as grouping of the names and the use of'words 
and names having a revolutionary signifioance all*' 
gave rise to a probability, amounting almost to 
certainty that the persons named in the Code were 
associated for some unlawful purposes whose 
interests demanded that it should be kept secret- 
and in absence of evidence that the persons named 
in it were associated for some legitimate purposes- 
to be kept secret for some legitimate reason, the 
Cipher Code was in itself a good ground for sup¬ 
posing that the persons named had conspired to 
commit an offence and any other acts or writings of 
individual conspirators in furtherance of the com¬ 
mon design became admissible under S. 10. 
{CourtneyTerrell, G.J., Kulwani Sahay and Mac- 
pherson, JJ.). INDRA CHANDRA v. EMPEROR. 

116 I.C. 766 = 30 Cr. L.J. 646=11 P.L T. 45= 
13 A I. Cr. R. 80 = A.I.R. 1929 Pat. 145 (P.B). 
—9. 10—Previous conduct. 

—-—Offence under S. 222, Penal Code. 

The accused who was a warder in the jail was 
being tried under S. 222, Penal Code in respect of 
intentionally aiding the prisoners under sentence 
of death in attempting to escape from confinement 
in jail. He procured saw blades and loosened the 
rivets of the grates. Previously he was seen by 
some witness warders conversing and carrying on 
negotiations with certain fellow-caste-men of the 
convicts. A constable who was called in as wit¬ 
ness and had exhorted the convicts while under 
trial, deposed that after the death sentence was 
pronounced and the convicts were brought out one 
of the convicts called out to his fellowman and told 
him to give the accused Rs. 100. The request was 
repeated twice, • 

Held, that the evidence of the constable was 
admissible under the circumstances under S. 10. 
{Hilton, J.). MAULA BAKHSH v. EMPEBOR. 

119 I.C. 762=30 Gr.L.J. 1103=1929 Cr. C. 190= 

A. I. R. 1929 Lah. 681. 

—S. 10—Scope. 

--Section 10 renders admissible In'cases of con¬ 
spiracy much evidence whioh is not otherwise 
ordinarily admissible under the Indian law. The 
provisions of the section are wider than those of 
English law. {Stuart, C.J. and Rasa, J.), RAM 
PRASAD V. Emperor. 106 I.C. 721= 

2 Luck. 631=1 L.C. 339 = 8 A.I. Cr. R. 449= 

A.I.R. 1927 Oodh 369* 

— S. 10—Scope and effect. , , _ . 

' 'Existence of conspiracy and joining thereM 

Proof of, necessary. 
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!B71DHMCBA0T (1872), S. 10— Scope and effect. 

Seotiou 10 of the Bvidenoe Aot means this if 
■two persons oonsplxe together to commit an 
'offenoe, eaoh is regarded as being the agent of 
another and just as the principal is liable for the 
--aots of the agent, so each conspirator is liable for 
what is done by his fellow conspirator in further¬ 
ance of the common intention which they had both 
entertained. First, yon must find, that there was a 
-conspiracy and, secondly, that the person to whom 
the doctrine is to apply should have joined the 
•conspiracy before they can be made liable for any- 
'thing said or done by others. {Crump, J.). EMPE- 
BOB V. Shafi Ahmad. 31 Bom. li.R. 515. 

<—S. 10—Statements In faptheranoe. 

«—^- Conspiracy case. 

Xiprima facie evidence of the existence of a con' 
spiraoy is given and accepted the evidence of state- 
xnents made by any one of the conspirators in fur¬ 
therance of the common object is admissible against 
-all. {CouUS‘Trotter, O.J.). LlLABAMGANOANMULti, 
In re. 81 I.C. 817= 20 M.L.W. 202= 

25 Gp.L.J. 1041 = A.1.R. 1924 Mad. 805. 
—S. 11—Admissibility. 

■ -Principles—Evidence of previous acts. 

The admissibility of a particular evidence 
under 8. 11 in each case must depend on how near 
is the connexion of the facts sought to be proved 
with facts in issue to what degree^ do they render 
facts in issue, probable or improbable, when taken 
with other facts in the case and to what extend 
would the admission of the evidence be inconsis¬ 
tent with principles enunciated elsewhere in the 
Aot. 

Whore A was charged with entering into a con¬ 
spiracy to bring false evidence against B and C and 
all the previous aots of which evidence was to be 
; given were acts in which he acted againsc B or C, 

• or both, 

Held, that such evidence was admissible under 
'-S. 11 but not under Ss. 10 and 15 ; Reg. v. Plan- 
ningan and Higgin, 15 Cox. 0. 0. 403 and other 
•cases Ref. {Mya Bu and Brown, JJ.). Htin GYAW 

Empebor. 109 I.C. 491 = 6 Rang. 6= 

29 Cp. L.J. 555 = 10 A.I. Cr. R. 249 = 

A.I.R. 1928 Rang. 116. 

• Question as to dedication to religious endow¬ 
ment—Circumstances under which gift of one item 

'was made—Same throwing light on question of dedi¬ 
cation. 

Where the suit related to rights to properties bo- 
' longing to a math and the question as to dedica¬ 
tion was putin issue and the gift of certain item of 
property belonging to the institution was sought 
to be relied on as throwing light on the gemral 
-question, held, that it was admissible under S. 11 (2) 
of the Evidence Aot. {Mears, C.J. and Dalai, J.). 
Bhaqwat Pbasad V. Bindeshwabi Das. 

1930 A.L.J. 964. 

—S. 11—Deed between stpangeps. 

-A document between, strangers to the suit, 

'in which mention is made of one of the parties to 
the suit or their predeoessors-in-interest as hold¬ 
ing the land as belonging to the executants of 
the document is not admissible in evidence. 
A.I.R. 1927 Lah. 448, Foil. {Bhide, J.). ABDUL 
'Ghani V . fakir Mahomed. Ill l.c, 361= 

A.I.R. 1929 Lah. 78. 

-A document between strangers to the suit in 

"Which mention is made of one of the parties to the 
<eait or their predecessors as hdlding the land lying 
■on the boundaries of the lands belonging to the 
■executants of the document is not admissible in 
•'evidence. 46 I.C. 119, Not foil.-, A.I.R. 1925 Cal, 1034 


BYIDRNGH AOT (1872), SpIvII—D ispute 
land. bnjtl 

and 224 P. li. R. 191 S, Foil. {Shadi Lai, C, !. and 
Zafar Alt, J.). Lajpat Rat v Faiz AhMAD. 

103 I. G. 889 = 3 Lah. 681^ 
23 P.L.R. 74=A.I.R. 1927 Lah. 448. 

-^A document between strangers tothe.-BUU 

in which mention is made of one of the parties or 
their predecessors as holding the land, lying on 
the boundaries of. the lands belonging to the exe¬ 
cutants of the document is not admissible in evir 
denoe. {Suhrawardy and Cuming, JJ.). OHOONI 
IiAL KHEMANI V. NILMADHAB BABIK. 

,86 I.C. 734=41 O.L.J. 374= 
A.I.R. 1925 Gal. 1034. 

-A recital in a deed or other instrument is in 

some oases conclusive, and in all cases evidence as 
against the parties who make it. But it is no more 
evidence as against third persons than anj[ other 
statement would be, {Greaves and Chakravarti, J J.). 
PrAMATHA NATH CHOUDHDRI V. KRISHNA 

Chandra Bhattaohabjeb. 84 I. G. 420= 

28C.W.N. 1092=A.I.R. 1924 Cal. 1067. 
R ecitals in—When admUsible. 

Beoitals in the boundaries of other lands in 
documents between the third parties, are not 
admissible in evidence under S. 11 or S. 13^ But 
they might be admissible under 01. (3) of 8. 32 
when they are the statements made by persons of 
the character described in the opening sentence of 
that section; that is to say, persons who are dead 
or who cannot be found or for other reasons therein 
stated cannot be examined as witnesses. {Netobould, 

J.). ABDUL Rahim kazi v. Jonabali Sikdab. 

68 I.C. 329 = A. I. R. 1923 Cal. 299. 
'^Recitals of boundaries of lands in documents 
between third parties are not admissible in evidence 
under S. 11 or S. 13 but are admissible under 
S. 32 (2) of the Evidence Act. {Prideaux, A. J. C.). 

Tbimbak V. Ganesh. 68 I. C. 314 = 

A.I.R. 1923 Nag. 22. 

—S. 11—Dispate about land. 

- Recitals in certificate or proclamation of saXe. 

Recitals in a sale certificate or a sale pro¬ 
clamation are not admissible under Ss. 11, 13 and 
82. CL 3. A. I. R. 1927 Cal. 230 ; A. I. R. 1924 Cal. 
1067, Foil. \ 22 W. R. 239 and 23 Bom. 63, Dist. 
{Cuming and Hukherji, JJ.). AMBIKA OharAN v. 
KumudMohUN. 110 I.C. 521 = 

A.I.R. 1928 Cal. 893. 

—^- Documents with recitals of bou7tdaries—-When 

admissible. 

Recitals in documents regarding boundaries 
executed by third parties in favour of the plaintiffs 
are not admissible in evidence if the executant is 
not dead and does not come to corroborate them : 
A.I.R. 1927 Lah. 448. Foil.', A.I.R. 1927 Cal. 280; 
A.I.R. 1916 P.C. 5, Dist. (Harrison, J.). Ghulam 
Muhammad v. kalim Ullah. 109 I.C. 728= 

10 L.L.J. 370=A.I.R.1928 Lah. 428. 
-Where the executants of documents contain¬ 
ing recitals of boundaries of land liu dispute are 
alive and do not give their evidence, such docu¬ 
ments are not admissible either'under S. 11 or S. 13. 
(B. B. Ohose and Panton, JJ.). KbtabUDDIN v. 
Nopar Chandra. 99 1-0.907= 

44 C.L.J. 582 = A.I.R. 1927 Cal. 230. 

- Baiwara papers—Entries in. 

The presumption which arises as to the correct¬ 
ness of an entry in the record-of-rights under 
S. 103-B of the Bengal Tenancy Act would not 
attach to an entry in the batwara papers, prepared 
by the Collector under the Bengal Estates Partition 
Act 6 of 1897. Where certain lands are entered in 
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EVIDENCE ACT (1872), S. * ll'-Dispute about 
land. 

those papers as chowlcidari chakran lands, so far 
as a stranger is concerned, the only way in which 
those papers can he treated as evidence would be 
under 8. 11 of the Evidence Act on the ground that 
in the partition proceedings the lands were claimed 
as chowkidari chakran lands. The entries in those 
papers could hot be in any way binding upon a 
stranger to those proceedings. 13 O.W.N. 93, Dist. 
{Chakravarti, J.). RAHIMUDDIN Sabkab v. UMBSH 
ChANDBA. 87 I. C. 694= 

A. 1. R. 1926 Gal. 115. 

- —X>escription'in lease—Valtie of. 

The right to possession by lessee of a plot of land 
was in controversy.- The right was denied on the 
ground that the alleged lessor was not entitled to 
the plot. A pattah executed by the lessor in respect 
of another plot of land, a year previous to the 
granting of the lease in question, contained a des¬ 
cription of the boundary of the land demised by 
that pattah. This description clearly evidenced 
his title to the other plot which formed the subject 
of the lease in question. 

Held, that the lessor’s statement in the pattah 
previously granted could not be said to be a “fact” 
within the meaning of S. 11 and that that section 
could not be invoked for admitting the statement. 
{Suhrawardy and Cuming, JJ.'). Radha Kbishna 
Maewabi V. Sabbeswar Nag. 86 1.0. 674= 

29 C.W.N. 469= A-I.R. 1925 Cal. 684. 

-^- Document evidencing construction—Value of. 

Old documents mentioning persons who built 
certain very old housed may be admitted in evi¬ 
dence under S. 11, Cl. 2 and S. 18, 01. (b) where direct 
evidence about the construction may not be easily 
available. {Kanhaiya Dal, J.). RaghUNATH v. 
BINDESHWABI NANDAN. 82 I. c. 582 = 

5 L.R.A. CiY.231= A.I.R. 1924 All. 526. 
- Writs of attachment — Non-mention of tenancy 

- Effect of. ‘ , _ 

Where writs of attachment issued in 1792 and 1797 
must have been prepared wheu tbe Collector took 
possession of the zemindari upon default in pay¬ 
ment of revenue by the proprietor and the 
documents might be relevant in connection with 
the history of the estate and might be used to show 
that the proprietor defaulted and the Collector 
went into possession, but there was nothing to 
indicate that the duty was cast upon the Collector 
to prepare a complete record of all the tenures then 

Held, that in view of the scope of the two attoch- 
ment writs ho inference favourable to the landlord 
can be drawn therefrom, and they cannot be treat¬ 
ed as relevant under S. 11. {Moolcerjee and CJiotz- 
ner, JJ.). TABA KUMAB GHOSE v. KUMAR ABUN- 

Ohandba Singh. 74 I.C. 383—36 C.L.J. 389 

A.I.R. 1923 Cal. 201. 

~S. 11—Former judgment. 

- Case under S. 153-^, I. P. 

During the prosecution of an author of a dook 
under S. 153-A, I.P.C. the book wi^ proscrib^ by 
an order of Government under the Criminal P. C., 
(amended 1926) S. 99-A on the ground ^hat the 
book contained matter PnbUoat.on 

S’“deTs”99®BhisW^ 

missed by a bench of the High Cemr . i^AfenoB 

the trial Magistrate without 

evidence or allowing further oross-exa 

prosecution witnesses convicted the acous , 

Held, that the conviction was legal and the 
judgment of the Bench of the High Court was ad 


EVIDENCE ACT (1872), B. ll-^Legittmitey 

children. - ioOj ■ 

missible under Ss. 11 and 13, Evidenoa Ach {Daial^ 
J.). Kadi Chaban Shabma v. Empbbob. 

104 1.0. 225=8 A.l. Or. R. 204=^ 
8 L. R. A. Cr. 124=25 A.li.J. 846=> 
28 Cr. D.J. 785= A.I.R. 1927 All. 654^ 

- Admissibility — Case under S. 401, J. P. C. 

When ofience charged against an accused is thab 
of belonging to a gang of thieves, a former judgment 
more than 25 years old and convicting him of da~ 
coity is admissible in evidence, though the former* 
judgment is useful only for the purpose of proving: 
that the accused is a person of criminal tenden¬ 
cies to commit theft who may be a member t of- 
the alleged gang. The judgment by no means goes 
to show* that he had any habit of committing theft 
in the period under consideration. 14Bom. L.R. 373- 
and 38 Cal. 408, Foil. (Marten and Fawcett, JJ.). 
MOTIBAM HARI V. EMPEBOE. 89 I.C. 527 — 

26 Bom.L.R. 1223 = 26 Cr. Ii.J. 1391=- 

A.I.R. 1925 Bom. 195^ 

— S. 11—Hindu Muslim riot. 

— Previous attempt to coivsri—'jLiZwiissibiZifl/ o/. 

When the charges against the accused are of- 
dacoity and rioting, evidence that on the day after* 
the occurence, the accused who was a Mussalman 
wanted another, a Hindu, to embrace Islam ana 
threatened to beat him if he did not, is wholly 
irrelevant to either of the charges and should not 
be admitted notwithstanding that the rmts in. 
which accused was involved were due to Hindu- 
Muslim dissensions. (Newhould and 
JJ.). DARGAHI V. EMPEBOB. 88 1C. 7f3- 

52 Cal. 439 = 26 Cr. L. J. 1213 = 

A.I.R. 1925 Cal. 831. 

—S. 11—Law on migration. 

- Proof of adoption. 

Where the question is whether a migrating family 
has adopted the law of the new place, the fact that 
in the allied or connected families, the new law 
has veiy widely been adopted and the iites 
ceremonies of the new place have been generally 
recognised, renders it probable within the mean¬ 
ing of S. 11 that the family in question has adopted 

the new law. . , 

Where the fact in issue is whether the migrat*- 

ing family has adopted the law of the new place 
a previous judgment, in which the ancestors of the 
family in question were on one side, is relevant. 
The observance of rites and ceremonies at marm 
aces, deaths and births are also relevant. (Mookerjee- 
and Cuming, JJ.). SARADA PARSANNA RoY v» 
Sma KANtI. 77 I.C. 450 = 37 C. L. J 233= 

50 Cal. 370= A.I.R. 1923 Gal. 485, 

—S. 11—Legitimacy of children. 

__ -Previous case—Absence of cross-examination on 

illegitimacsj — Admissibility. 

Where the question is whether a particular per¬ 
son is the illegitimate son of a certain man and a 
certain woman, the fact on a previous oooasion^ 
when giving evidence on behalf of the woman the 
man was asked questions in cross-examination in 
order to show his partiality to her, including the 
question whether she had been bis wife before 
another man took her in marriage, but that no que^ 
tion was asked him as to her bearing him illegiti¬ 
mate children, is admissible in evidence under- 
S. 11 (2) as it makes highly improbable the allega¬ 
tion that the illegitimacy was well-known-» 
(Daniels, J.C. and Dalai, A.J.G.). MUMTAZ*UN- 

NISSA V. WAZIB Alil. 65 I.C. 308=8 O.L.J- 669^ 

A.I.R. 1921 Oudh 24Sh. 
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BYIDBNGE XQX (1872), 8. 11—No entry In 
aoooanta. 

11—No entry in accoants. 

. The absence of an entry in an account book 
is a relevant fact, under either S. 7 or S. 8 or 8. 11 
of the Evidence Act. 10 Cal. 1021, 4 C.W.N. 

207, Foil. {Ballifax, A.J,C.). KASAM v. PIBM OF 
HAJI JAMAL. 76,1.0. 327=A.I.R. 1924 Hag. 22. 
- Admissibility. 

Evidence that there is no entry in the account 
books, though not admissible under S. 34 may 
be admissible under Ss. 9 and 11. 

The fact of absence of entry is relevant; its efieot 
is to be determined in the light of the general evi¬ 
dence in the case. (Mookerjee and Chotzner, J J.). 
TARA KUMAB GHOSB V. KUMAR ARUNCHANDRA 

Singh. 74 I C. 383=: 36 C.L.J. 389. 

A.I.R. 1923 Cal. 261. 

—S. 11—^Partnership. 

- Proof of agency. 

Where a plaintiS sues a firm on foot of a 
transaction made by one member of the firm, it is 
for the plaintiff to show that either by the course 
of dealings between him and the defendants or by 
some overt acts of the defendant firm, that member 
was acting as their authorized agent in those 
transactions in such a manner as to bind the firm. 
{Fforde and Agha Haidar, JJ.). FIRM GhazI HAM 
Hampat V. Shimbu Dayal. 109 I. C. 327 = 

9 L. li. J. 518=29 P. L, R. 276 = 
A. I. R. 1928 Lah. 105. 

—S. 11—Religion. 

- Admissioi in will—Value of. 

Where the religion of a deceased person is a fact 
in issue, any solemn declaration made by him as 
to his religion is relevant and if such a declaration 
is made in a formal document for example in his 
will, it is relevant as an admission under the 
provisions of S. 11 (2), 14 and 21 (2) and is entitled 
to very great weight in deciding the question. 
34 All. 341, Expl. and Dist.\ 9 L. B. R. 179, Ref. 
{Chari and Brown, JJ.). LeonQ HONE WAING v. 
Lean ah Foon. 121 I. C. 796 = 7 Rang. 720 = 

A.I.R. 1930 Rang. 42. 

—S. 11—Rent decree. 

- Admissibility—Proof of tenancy. 

When an exyarte rent decree is satisfied by pay¬ 
ment of the decretal amount, it is admissible in 
evidence to show the relevant fact of the existence 
of the tenancy till the date of the decree and the 
landlord’s rights as arising from such tenancy. 
{Greaves and Panton, JJ.). ANC7KUL CHANDRA 
Dhar V K.AMALA KANTA ROY. 67 1.0.787 = 

A. I. R. 1923 Cal. 270. 

—8. 11—Rent suit. 

- Statement as to rent in order for delivery of 

possession is inadmissible. 

A statement in an order for delivery of posses¬ 
sion as to the rent payable in respeot of the land is 
inadmissible in evidence in a suit between the 
landlord and the tenant in which the rent payable 
is in dispute. A.I.R, 1924 Cal. 1067, Foil. (Greaves 
and Mukerji, JJ.). CHANDRA MOHAN v. Sheik 
Elin. 87 I.O. 512 = A.I.R. 1926 Gal. 419. 

—S. 11—Scope. 

- S. 11 is controlled by S. 32. 

As a general rule, S. 11 is controlled by S. 32 
when the evidence consists of statements of persons 
who are dead and the test whether such statement 
iarelevantunderS.il, though not relevant under 
8. 32, is that it is admissible under 8. 11 when it is 
altogether immaterial whether what was said was 
true or false but highly material that it was said. 


EVIDENCE ACT (1872), 8.13—Decrees. ' 

9 Bom. li.R. 1047, i?4/. (Cuming and Mukherji, JJ.}. 
AMBIKA OHABAN V. KUMUD MOHAN. 

110 I.c. 521 = A. I. R. 1928 Gal. 893. 
—B. 11—Self-Berving statement. 

- Admissibility. 

Where the question is whether a person is a 
benamidar or real owner of property. 

Pet Dawson Miller, C. J. —Even self-serving 
statements made by the person are admissible under 
8. 11 if they render fact in issue highly probable or 
highly improbable. 

Per MuUick, J. —Admissions made by the person 
in his own favour are not admissible. 

Per Foster, J. —Where the statements ate made by 
the person in the course of his instructions to his 
local agent who assists him in acquiring the pro¬ 
perty they are admissible as res gestae, (Dawson- 
Miller, C. J., Mullick and Foster, JJ.), HarihAR 
Prasad v. Kesho Prasad. 93 I. C. 454= 

5 P. H. C. C. 1= A.I.R. 1925 Pat. 68. 
—S. 11—Statements of living person. 

- Statements of living persons not examined as 

witnesses being inadmissible under S. 32 cannot \be 
made relevant under S. 11. 

Before a fact can be considered to be relevant 
under 8. 11, it must be shown that it is admissible. 
It would be absurd to hold that every fact, which 
even if it be inadmissible and irrelevant, would be 
admissible under 8. 11. If a particular deposition 
could not be admitted under S. 82, it could not be 
admissible under 8. 11 : 84 All. 341, Foil. 

8tatements of living persons not examined as 
witnesses are inadmissible in evidence to prove the 
allegation that the executant was a major at the 
time when he executed the document. (Qokarav> 
Nath Misra and Pullan, JJ.). Mtjnna Lal v. 
KAMESHARI DAT. 114 I. C. 801 = 

5 0. W. N. 1111= A. I. R. 1929 Oudh 113. 
—S. 11—Unregistered deed. 

■ Admissibility. 

A deed which is not admissible in evidence on 
account of its being barred under 8. 49, Registra¬ 
tion Act, can be admitted in evidence under 8. 11 
if it is inconsistent with fact in issue. (Niamat- 
ullah and Bennet, JJ.). SHEO BANDHAN SiNQH v. 
Sahdeo Prasad Singh. 122 I.C. 893= 

A.I.R. 1930 All. 130. 

—S. 13. 


Decrees. 

Documents. 

Documents between strangers. 
Essentials of assertion. 
Judgments inter partes. 
Judgments not inter partes. 
Miscellaneous. 


—S. 13—Decrees. 

- Decree not binding on parties as res judicata 

is not conclusive evidence of enforcement of custom. 

Although the most satisfactory evidence of the 
enforcement of a custom is a decree, still a decree, 
which does not bind the parties as res judicata, is a 
mere piece of evidence capable of rebuttal. It does 
not necessarily prove a custom: A.I.R. 192G Sind 
Bel. on. (Aston, A.J.C.). NiAMAT v. Abdul 
Rahman. A.I.R. 1930 Sind 193. 

-Decree in a previous suit to whioh one party 

in subsequent suit was not party is admissible in 
evidence for corroboration of fact as9erted by party 
in oral evidence and question of weight to be attach¬ 
ed to it is question of fact—Evidence Act, S. 41. 
6 Cal. 171 (F.B.), Dist. (Courtney-Terrell, C.J. and 
James, J.). RAM Lakhan Upadhya v. Jai 
Upadhya. A.I.R, 1929 Pat. 749. 
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ETIDENCE ACT (1872), S. 13—Decrees. 

A decree not set aside by a competent Court 
^n be used as evidence with regard to the matters 
dealt with by it. {Mukerji, J.). KiEAN CHANDRA 
V. JAGANNATHBANIK. 114 I. C. 670 = 

A I.R. 1928 Cal. 472. 

I —-^Suitfor rent—Decree by another co-sharer ad¬ 
missibility as to rate of rent. 

A decr^ obtained by a oo-sharer landlord in a pre¬ 
vious suit is not admissible in evidence as to rate 
of rent in a subsequent suit for rent by another co¬ 
sharer landlord. It does not follow that because 
one co-sharer was suing for the particular amount 
as representing his share of the rent, necessarily 
other co-sharers would be getting the same amount 
if the shares were identical or a proportionate 
amount, unless there was one contract by which 
the tenancy was created ; 22 C. W. N. 304, Not foil,; 
22 Cal. 633 (P. C.), Dist.; 25 Cal. 522 (F. B.) and 

A. I. R. 1923 P. C. 1, Foil.; [cf. A. I. R. 1928 Cal. 
355 S. A. No. 2452 of 1925—Ed.] Per Mitter, J. 
A decree obtained by a co-sharer landlord is ad¬ 
missible in evidence as to the rate of rent in a sub¬ 
sequent suit for rent by another co-sharer landlord. 
—Per Mullick, J. 22 C. W.N.304 and 22 C. 533 (P.C.), 
Foil.; 10 C. W. N. 1084, doubted. KANTO MOHAN 
mullick V. JUDAB CHANDRA. 112 I.C. 787= 

A.I.R. 1928 Gal. 353. 

. —Criminal P. C., Ss. 144 and 145— Rent decree 

—Evidentiary value. 

The rent-decree is to some extent evidence under 
S. 13 of Evidence .\ct as to the landlord having re¬ 
cognised the holding as being in possession of 
tenant sued. It is not conclusive against third 
parties. {Jwala Prasad, J.). Nandkishore Sao 
V. BIKAN Singh. 65 I.c. 856 = 3 Pat. L-T. 570 = 

23 Cr L.J. 200 = A.I.R. 1922 Pat. 557. 

—S-13—Docaments. 

- Suit to establish rights as inahwt—Papers 

containing recognition of rights by revenue officers 
and residents of village — Admissibility. 

Where in a suit in which the rights as mahant 
were asserted a report containing signatures of re¬ 
venue officers and residents of the village were 
filed to prove the said rights. 

Seld, that it was admissible under S. 13 of the 
Evidence Act. (Mears, C.J. and Dalai, J.). BHAG- 
WAT PRASAD V. BINDESHWARI DAS. 

1930 A.L J. 964. 

- Dispute regarding nature af land—Recitals in 

sale-deeds in favour of one party to suit showing 
nature of same land are admissible not only under 
S. 32 but also under S. 13 (6). 

Where in a suit between two persons the question 
is whether or not the adjoining piece of land is 
Nazul land, the recitals made by successive vendors 
of one of these persons whereby they purported to 
transfer the house with all the lands, boundaries 
and rights appertaining thereto but expressly admit¬ 
ted that the land in dispute did not belong to them 
but was Nazul land are admissible in evidence not 
only under S. 32 but also under 8. 13 (b). 

11 A.L.J. 139. Rel. on ; 23 Bom. 63; 16 C.W.N. 252; 
17 C. W. N. 108; A.I.R. 1924 Cal. 1067; 45 Cal. 169 
and A. I. R. 1922 Cal. 251, Ref. {Sulaiman and 
Kendall, JJ ). TiKA RAM v. MOTI LAL. 

i930A.L J. 564 = 
A.I.R. 1930 All. 299. 

-Settlement deed under which pro-note is 

transferred, if admissible as secondary evidence, 
may be employed to prove pro-note under S. 32 (7) 
read with S. 13 {&)~{Obiter.) 26 I. C. 747, Rel. on. 


EVIDENCE ACT (1872), S. IS-bdcWciftir. 

{Curgenven, J.). SUBBAEATULU NAIDU VEN- 
GAMA Naidu. A.I.R. 1930 Had. 742. 

—Statement in will regarding nature of tenancy 
may be taken as evidence. 

A statement in the will made by tenant regard¬ 
ing the permanency of his tenancy may be regard¬ 
ed as one made in course of a transaction by which 
the property was bequeathed to the legatee under 
the will and consequently the statement made in 
the will may be taken as evidence under S. 13, 
{Mitter and Mallich, JJ.). Pramatha NATH DAS 
V. CHAMPA DASI. 118 I. C. 353 = 56 Cal. 275= 

A. I. R. 1929 Gal. 473. 

- Bengal Estates Partition Act (8 o/1876), S. 77 

—Batwara, prepared under provisions of Ch. 7 in 
'presence of proprietor — Admissibility. 

A Batwara signed by the partition Deputy Collec¬ 
tor and containing entries required by the provi¬ 
sions of Ch. 7 of the Bengal Estates Partition Act 
would be evidence against the proprietors under 
S. 13, Evidence Act because they were made in their 
presence. 38 I.C. 205, Re/. Ag. C.J,and 

Jwala Prasad, J.). RamsARUP RAUT v. RAM- 
NARAIN Tewart, 114 I.C. 479=7Pat. 85= 

10 P.L.T. 399 = A I R. 1929 Pat. 32. 

- Admissibility o/batwara khasra. 

The Batwara Khasra, prepared by an Amin and 
not signed by any gazetted officer, cannot be held 
to be a public document under S. 35, though, on 
proper proof, it may be evidence either under S. 18 
or 13. 17 C.W N. 779, Expl. (Mullick, Ag. C.J. and 
Jwala Prasad. tJ.l.RAMSARUP RAUT v. RAMNARAIN 
Tewart. 114 I.C. 479 = 7 Pat. 85 = 10 P.L.T. 399 = 

A I R. 1929 Pat. 32. 
•^^—Mortgage-deed stating rent payable to superior 
landlord—Mortgage debt paid off—Superior interest 
purchased by mortgagee—Suit for recovery of rent at 
an enhanced rate—No proof of enhanced rent — Mort¬ 
gage bond is admissible to prove the rent. 

Defendant mortgaged the rent land to the plain¬ 
tiff in 1899. The mortgage-deed stated the rent in 
respect of that, holding payable to the superior land¬ 
lord as Rs. 18. In 1904 the mortgage debt was paid 
off, the plaintiff purchased tbe superior interest and 
claimed rent at the rate of Rs. 24, although there 
was no proof of such enhancement, 

Held, that the question as to what tbe amount 
of rental was, was one of the essential terms of the 
mortgage bond. That the document was admissible 
in evidence as it was a transaction by which the 
right of the defendant to tbe land was asserted and 
for the definition of that right, the amount of rent 
had to be stated. A.I.R. 1927 Cal. 1, Dist. (Mitter, 
J.). Abdul Munser v. Yakub Talukdab, 

117 I.C. 599 = A.I.R. 1928 Gal. 703. 

- Recital of boundaries vn— Admissibility. 

A receipt, stating tbe disputed property as one of 
tbe boundaries to an adjacent plot, esecuted by a 
deceased person in the ordinary course of business 
and consisting of an acknowledgment written or 
signed by him of the receipt of money, is admissi¬ 
ble in evidence under S. 32. and not under S. 18. 

19 0. W. N. 468 and A. I. R. 1922 Cal. 251. Dist. 
(Pullan, J.). AHMAD SHA.TI v. JAMAL AHMAD. 

113 I. 0. 414=5 0. W. N. 174= 

A.I.R. 1928 Oudh 248. 

■- Dispute concerning land — Landlord's papers 

prepared in course of business concerning lands are 
admissible. 

Under S. 13 zemindar’s papers prepared in the 
coarse of business and in due management of the 
zemindari are admissible in a dispute concerning 
the land to which such papers pertain : 9 Oal. 741, 
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OTIDBKGB MT <1872), S« 13—^DooamentB. 

16 O. W. N. 116, Bel. on. {Suhrawardy and 
Cammiade, JJ.). BUTU HOWLADAR V. ALEP. 

101 I. G. 792:= A. I. R. 1927 Gal. 576. 

Chittas made by Government for private use in 
•connexion toith resumption proce^ings are not ad- 
missihle. 

Chittas made by Government for its own private 
nse in connexion with resumption proceedings are 
nothing more than documents prepared for the 
information of the Collector, and are not evidence 
against private persons for the purpose of proving 
that the lands described therein are or not of a parti- 
'Cular character or tenure. They are admissible 
neither under S. 83 nor under S. 13 where it is not 
known whether they were acted on for the purpose 
>of the resumption proceedings or if in fact reliance 
was placed upon them by Government for the pur- 
-pose of resumption proceedings: 9 Gal. 741, Bel. on. 
\Qrea/ves and Muh^ji, JJ.). UPENDRA NATH 
CHATTOPADHTA V. RADHA GOVINDA BANDO- 
PADHYAY. 98 I. C. BS^A.I.R. 1927 Gal. 189. 

- Benami transaction is not admissible. 

Per Cuming and Mookerjee, JJ. —A benami 
transaction is a fictitious transaction and as such 
•cannot be let in evidence under S. 13. (Sanderson, 
■C.J., Panton and Graham, JJ.). Bbojekdba 
Kishobev. Mohim Chandra. 99 I.G. 189= 

31 G.W.N. 32=A.I.R. 1927 Cal. 1. 
- Bent suit—Chittas are admissible. 

Chittas or the zemindar’s private survey papers, 
though prepared in the absence of the tenants, are 
not wholly inadmissible in evidence in a rent suit 
Isy the zemindar : but there may be a great deal of 
•difierenoe in their probative value, which may 
range from zero to hundred according to the facts 
■of the particular case. {Suhrawardy and Cuming, 
-JJ.). APTABUDDi V. Bayed Alla Hapij. 

88 I.G. 548=A I R. 1923 Cal. 1104. 
- Previous transaction in respect of different pro¬ 
perty is not “ transaction ” within the section. 

Where a plot of land was leased and the title of 
the lessor to the land was disputed, but previous to 
l;he lease in question, the lessor had executed a 
pattah in respect of another plot of land and 
where his description of the boundary of the land 
in that pattah showed that he claimed the land in 
«uit as his own, 

HeZd, that the pattah was not a "transaction” 
-as it did not relate to the land in suit. 11 C.W.N. 
'lOZ, Foil. {Suhrawardy and Cuming, JJ.). RADHA 

Krishna Mabwabi v. Sabbeswar Naq. 

86 l.C. 674=29 G V.R. 469= A I R. 1925 Cal. 684. 

- Evidence of construction of old houses by old 

•documents. 

Old documents mentioning persons who built 
'Certain very old houses may be admitted in evid- 
-enoe under S. 13, Cl, (b) where direct evidence about 
the constiuotion may not be easily available. {Kan- 
haiya Lai, J.). RaGHUNATH v. Bindeshwari 
NANDAN. 82 I.G. 382 = 5 L.R.A. Civ. 231 = 

A.I.R. 1924 All. 526. 

- Lease-deed—Assertions in — Admissibility. 

An assertion in the kobala executed by a tenant 
■in favour of his transferee, that his right in it was 
.a permanent one is admissible under 8. 13 in 
•evidence in a suit for ejeotment of the tenant where 
permanent tenancy was claimed. {Rankin, J ) 

Jnanendra Nath Dutt v. Nasea Desai 

83 I.G. 948=39 G.L.J. 526= 
A.I.R. 1924 Gal. 991. 

- Batwara Khasra. 

Where Batwara Khasra was used to show the 
ipast history of the plots long before the landlords 


EYIDBKOE ACT (1872), S. 13 EisentlaU of 
assertion. 

predecessors-in-interest obtained a settlement and 
to show that in 1866 the land was raiyati land, 
Held, that there is no reason why the dociiment 
should not be held admissible under S. 13. 
{Adami, J.). SADHU SABAN v. AMBIKA LAL. 

68 I.G. 676= A.I.R. 1923 Pat. 163. 

- Police orders are admissible. 

Policd orders made under various sections of the 
Criminal Procedure Code, deciding who was in 
possession of the disputed land are admissible 
in evidence under S. 13 of the Indian Evidence 
Act to show the fact that such orders were made. 
{Wazir Hasan, A.J.C.). GHDLAM SARWABKHAN v. 
Mohammad ali Khan. 65 I.G. 398= 

8 O.L.J. 609= A.I.R. 1922 Oudh 98. 

—- Document by'third party recognising plaintiff's 

right is admissible in evidence. 

The plaintiffs claimed the land in dispute as 
their rtuin land and the defendant claimed it as 
his jote. The plaintiffs produced an ekrarnama 
addressed by a third patty to an ancestor of the 
plaintiffs in which the land in suit was described 
as man land. 

Held, the ekrarnama was admissible under both 
clauses {a) and {b) of S. 18. {Coutts and Ross, JJ.), 
Sabran Sheikh v. Odoy mahto. 70 I C. 18= 

1 Pat. 375=3 P.L.T. 792= 
1923 P.H C.C. 125 = A.I.R. 1922 Pat. 488. 

■ Assertion of ownership in mortgage-deed is 
relevant as to ownership under S. 18 and after 
mortgagor’s death under S. 32 (7). {Sadasiva Iyer 
and Spencer, JJ.). NALLASIVA MUDALIAR v. 
Ravan Bibi. 70 I.G. 389=14 M.L.W. 327 = 

1921 H.W.N. S60 = A.I.R. 1921 Had. 383. 

—8. 18—Documents between strangers. 

- Recitals as to Boundaries — Admissibility. 

A document between strangers to the suit in 
which mention is made of one of the parties or 
their predecessors as holding the land lying on the 
boundaries of tbe lands belonging to the executants 
of the document is not admissible in evidence. 
(Suhrawardy and Cuming, JJ.). CHOONI LALL 
Khemani V. Nilmadhab Barik. 86 I G. 734= 

41 G.L.J. 374 = A.I.R. 1925 Gal. 1034. 

- Recitals in—Are inadmissible. 

A recital in a deed or other instrument is in some 
oases conclusive, and in all cases evidence as 
against the parties who make it. But it is no more 
evidence as against third persons than any other 
statement would be. {Greaves and Chakravarti, 

JJ.). Pbamatha Nath choudhuri v. Krishna 
Chandra Bhattacharjeb. 84 I.G. 420 = 

28 C.W.N. 1092 = A.I.R. 1924 Cal. 1067. 
— S 13—Essentials of assertion. 

' Mere statement of boundary is not enough. 

A mere statement of boundary cannot be classed 
with any of the verbs in S. 13 "created, modified, 
recognised, asserted or denied ” and is, therefore, 
not admissible under S. 13 (a). [Jackson. J.). 
Kaeuppanna Konar V. Ranoaswami Konar. 

107 I.G. 293=A.I.R. 1928 Mad. 105. 

' ‘ Claim ” must be asserted in presence of the 

party to he affected thereby. 

Per Cuming and Mulcerjee, JJ .—The word 
" claim ” implies that the right is asserted to the 
knowledge and in the presence of the person whose 
right will be derogated by the establishment of the 
claim. The mere assertion of the right in a docu¬ 
ment, to which the person against whom the right 
is asserted is not a party and of which he knows 
nothing is not to claim the right. {Sanderson, C J 
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EVIDENCE ACT (1872), S. 13 — EBsentials of 

ABBertion. ' 

Fanton and Graham, JJ.). Bbojendra KISHOBE 
u. MohimChandbA. 99 I.C. 189=31 C.W.N. 32 = 

A.I.R. 1927 Gal. 1. 

■ Transaction hy which right is asserted is ad¬ 
missible. 

A tiaDBactiort oi instance in which there is a 
mere assertion of a right or oustom does not come 
within S. 13 but only such a transaction is admissi¬ 
ble by which the right or custom is asserted or 
denied : 11 C.W.N. 703, Foil. {Sanderson, C.J., Pan¬ 
ton and Graham, JJ.). Brojendra Kishore v. 
Mohim Chandra. 99 I.C. 189 = 31 C.W.N. 32= 

A.I.R. 1927 Cal. 1. 

— - Mere assertion of right is sujfficient—The right 
may not have been successfully asserted. 

The words of S. 13 are wide enough to cover the 
mere assertion of a right in a previous suit where 
that right was in dispute. There is nothing in 
that section which requires that the right should 
be successfully asserted. {Newhculd and Graham, 

JJ.). ramkumar Das v. habnarain Das. 

92 I.C. 104=A I R. 1926 Cal. 727. 
—"Claim ” and Recital — Distinction. 

The word “claim” denotes a demand or asser¬ 
tion in relation to a thing or attribute as against 
or from some person or persons, showing the exist¬ 
ence of a right to it in the claimant. A bare state¬ 
ment may or may not be a claim according to the 
attending circumstances in which it is made. It 
may amount to a claim or be a mere statement of 
claim, though in some circumstances a statement 
may amount to a claim. 

A statement in a pattah that the land to the 
west of the land demised under that pattah belongs 
to the executant of the pattah is not a “claim” but 
a mere recital. 17 0. W.N. 1016 and 31 Cal. 380, 
Foil. {Suhrawardy and Cuming, JJ.). RADHA 
Krishna Marwari v. sabbeswabNag. 

86 I.C. 674=29C. W. N. 469 = 
A. I. R. 1925 Cal. 684. 

—S. 13—Judgments inter partes. 

-- Judgment in which right under dispute was 

recognized hy Court is admissible as relevant fact. 

Where the mortgagee’s right to hold a valid 
charge on the property comprised in a mortgage 
is in dispute and it is found that in a previous 
suit the right was asserted by the representatives of 
the mortgagee and the right claimed was recognized 
by the Court, the judgment in that suit being an 
instance in which the mortgagee’s right was recog¬ 
nized against the plaintiffs is a relevant fact J*^d as 
such is admissible in evidence under fc>. l- . 
{Sulaiman and Sen, JJ.). MUHAMMAD ABDUL 

Karim Khan u. Bishan sahai. , 

1211. C. 387 = 1929 A. L. J. 741- 

A. I. R. 1930 All. 9. 

- Observations in — Admissibility. 

Observations in a judgment relating to a different 
matter though connected cannot bind a thira 
party and the judgment itself r 7 y v 

against him. (Ramesam and C^nxsh, JJ.). L. V. 
NARASIMHA SASTRI V. 

MAnnASi 1930 M. W. N. 396- 

I. R. 1930 Mad. 751. 

-When a similar question regarding the fac¬ 
tum and validity of adoption, was 
vious proceeding, the judgments in 
adoption was upheld do constitute relevan ^ 
evidence under S. 13 : A.I.R. 1926 Nag^ 109 and 
24 Bom. 591, Foil. {Kinkhede and Moh\uddxn, 
A.J.Cs.). YAMUNABAI V. DHANNALAL. ^-w 

114 I. C. 616 (Nag.). 


EVIDENCE ACT (1872)4,8.13-rJ^dAme9tB inter 
partes. ' 

* I 

—;-Judgment in a previous suit is admissible im 

evidence under S. IS to establish the illegitimacy 
of a certain person, 12 All. 1 (P.B.), Foil. {Stuart^ 
C.J. amd Raza, J.). RAJ FATEH BiNGH v. BALDEO 
Singh. 109 I.C. 310=3 Luck. 416= 

5 O.W.N. 143=A.I.R. 1928 Oudh 233. 

- Evidentiary value of. 

Judgments inter partes can be admitted in order 
to prove the conduct of the parties or to show parti¬ 
cular instances of the exercise of rights, or admis¬ 
sions made by parties’ ancestors or how the pro¬ 
perty was dealt with previously as relevant evi¬ 
dence under the provisions of S. 11 or 8. 13. They 
cannot be wholly excluded from consideration 
because in so far as they explain the nature of pos¬ 
session or throw light on the motives or conduct- 
of parties or reproduce the admissions made by the 
parties or their ancestors and also embody sir 
authoritative statement of the facts which the in¬ 
vestigation then held before t^e Court brought to 
light, such judgments have very high evidentiary 
value and may even shift the burden of proof. 
22 W.R. 365 ; 24 Bom. 691 and A.I.R. 1926 Nag. 109,. 
Ref. {Kinkhede, A.J.C.). GOPAL RAO v. SiTARAM. 
97 I-C. 694=9 N.L.J. 215= A.I.R. 1927 Nag. 19^ 
Suit for possession—Prior decision under 
S. 145, is a relevant fact. 

In a suit for possession the fact that there was a- 
proceeding under S. 145, Criminal Procedure Code, 
that there was an inquiry into the matter and that 
there was a decision adverse to the allegations of 
the plaintiffs, is a relevant fact under S. 13. 
29 Cal. 187, Foil. {Mukerjee and Rankin, JJ.). 
HASIM An V. ABJAL KHAN. J'®.* 

40 C.L.J. 30 = A.I.R. 1924 Cal. 1046. 

_It ig not the correctness of the previous deci¬ 
sion,but the fact that there has been a decision, that 
is established by the production of the jud^ent. 
{"Mukerjee a'nd Cuming, J J .)♦ BAIDYA NATH 

V. ADEFJAN BIBL^ ^ ^ ^ 9 = A.I.R. 1923 Cal. 240. 

_ Judgments not operating as res judicata— 

Admissibility. . i *• j. *. 

A judgment in a prior suit relating to a different 

Jama hut between the same parties is admissiWe- 

in evidence, whether or not it constitutes res jud%- 

cata. {Suhrawardy and Cuming, JJ.). SasimuKHX 

CHOWDHUBANI V. SARASWATY 1 \ 

65 l.G« 522 

Rrior judgment questioning a right is admis~ 

A judgment given in a previous suit contesting 
the right of the then Granbhi that the property was- 
wakf and was attached to the Gaddi, and, thereford 
could not be treated by the Granthi as bis private 
property, is admissible for the purpose of showing 
that at that time also, the right of the Granthi to 
alienate certain property was called in question. 
81 Bom. 143, Foil. Other cases Ref. {Scott-Smith ana 
Abdul Baoof, JJ.). iNDAB SINGH v. FATEH SiNGH. 
59 I.C. 734 = 49 P.L R. 1921= A.I.R. 1921 Lab. .337. 

•-Judgments which are neither res judicata 

nor judgments in rent, are not admissible as showing 
that a particular right was asserted or denied. 
{Stuart and Kanhaiya Lai, A.J. Cs.). MAHAMMAI> 
ali Khan V. Ghaz.\nfar Alt Khan. ’ 

60 I.C. 147=7 O.L.J. 474* 

■ Judgments not inter partes in previous cases 

in which the right involved in the present 
tion was asserted are admisslblOn {Mopkinz, S. M. 
and Porter, J.M.) KaddumiSIB , v. BHAGWATI 
SINGH. 60 I.C. 142=2 U.P.L.R. (B.Rj 
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BVIDEHCB ACT <1872). 8- 13—Jadgmenta not 
inter partes* 

^S. 13—Judgments not inter partes. 

- Judgment that does not fall under Ss. 40,41 

and 42 is not relevcvnt under 8. 13 for decision of 
same point in subsequent suit. 

Where a judgment is not in rem nor relating to 
matters of public nature, nor between the parties 
to a subsequent suit, the fact that the Court by 
that judgment decides a point in a particular way 
is not relevant for the purpose of the decision of 
the same point in the subsequent suit. A.I.B. 1929 
P.C. 99 and 1 Lah. 540. Rel. on ; 19 All. 277 (P.O.), 
Expl. ; 22 Cal. 633 (P C.), Diet. ; A. I. E. 1926 Nag. 
109, Overruled ; 29 Cal. 187 (P.C.) ; 35 Cal. 701 and 
A.I.E. 1921 Mad. 248, Ref. (Macnair, Offg. J. C. 
and JacTcson and Subhedar, A. J. Cs.). SHANKAR 
GANESH V. Eesheo 121 I.C. 64§=26 N.L.R. 33— 
12 N.L.J. 164-A I.R. 1930 Nag. 1 (F.B.). 

- - Judgment in a case in which a similar ques* 

tion was decided is admissible though not inter 
partes. The weight to be attached to it is for the 
trial Court to decide : (See A. I. R. 1930 Nag. 1 
(P.B.)—Ed. (£)as and Adami, JJ.). SHIBO SINGH 
V. JANKI PRASAD. &.I.R. 1930 Pat. 231. 

-The Evidence Act does not make finding of 

fact arrived at on the evidence before the Court in 
one case evidence of that fact in another case where 
parties are not the same. (Sir John Wallis). 
Kumar Gopika Ram Rot v. Atal Singh. 
114 I.C. 661=1929 A.L.J. 246=49 C.L.J. 327 = 

33 C.W N. 463 = 29 M.L.W. 674=10 P.L.T. 301 = 
31 Bom. L.R. 734=56 I.A. 119 = 56 Cal. 1003 = 
A.I.R. 1929 P.C. 99 = 56 M.L.J. 362 (P.O.). 

- Customs—Prior decision negativing is admis¬ 
sible. 

Where a custom was sought to be negatived and 
prior judgments wherein the custom was negatived 
were produced in evidence, . 

Held, that the judgments are admissible in evi¬ 
dence only as particular instances wherein the cus¬ 
tom was recognized or departed from. {Muherji, J.). 
har Prasad V. hari LAii. 116 I.C. 799 (All.). 

- Jains—Decisions recognizing custom in one 

place is relevant in establishing same custom in 
another. 

Judicial decisions recognizing the existence 
of a disputed custom among the Jains of one place 
are very relevant as evidence of the existence of the 
same custom among the Jains of another place, 
but the evidence that the usage has application to 
the particular case cannot be dispensed with. 
27 C&l. 379 , Bef. (fCuTnaraswami Sastri, Offg. C. J. 
and Curgenven, J.). Gateappa v. Eramma. 

99 I.C. 503=59 Mad. 228=26 M.L-W. 408= 
A I R. 1927 Mad. 228=51 M.L.J. 757. 
- Throwing light on title of landlord — Admissi¬ 
bility. 

Where in a suit for ejectment by a jaghirdar. the 
defendants, sought to rely on judgments decided 
between the landlord and certain other tenants in 
other villages on the ground that in those cases 
although not inter partes the relation of the jaghir¬ 
dar to his tenants and the right under which he 
held was decided. 

Held, that the judgments in the other oases were 
not admissible in evidence. {Baker, J.). Bandu 
MAHAPAT V. Shivashankebdas. 

118 I.C. 702 = 31 Bom. L.R. 335. 
*-Judgment not inter partes in which an adop¬ 

tion was upheld constitute relevant pieces of evi¬ 
dence under 6. 18 of the Evidence Act. (Kinkhede 
and Mohiuddin, A. J. Cs.). YAMUNABAI o. Dhan- 
NALAD, 114 I.C. 616 (Nag.). 


EVIDENCE ACT (1872), 8. 13—Hiscellanaoue.' 

-Judgments in the former litigation though' 

not inter partes are admissible under 8. 18.44 Mad. 
778; 24 Bom. 691; 45 Cal. 138 and 7 N. L. R. 23^ 
Rel, on. {Kinkhede, A. J. C.). YeshUANT v. 
DAULAT. 89 I.C. 663=A. I. R. 1926 Nag. 129^. 

Judgments.not inter partes in suits wherein 
right had been asserted and recognized or denied' 
are admissible under the section. {Wadegaonkar, 
A. J. C.). RAMDHAN V. PURUSHOTTAM. 

88 I. C. 699 = 22 N. L. R. 49 = 
A.I.R. 1926 Nag. 109; 

- Judgments though not res judicata are admis^ 

sible. 

The fact that certain judgments have been held, 
not to operate as res judicata does not, however, 
mean that the judgments are not admissible in. 
evidence. Judgments relating to a particular right, 
although not inter partes, but dealing with the sams- 
question; are clearly admissible under S. 13. 

Where in the previous suit one of the main- 
points for the consideration of the Courts was- 
whether the property in suit was a private or publio 
property aud all the Courts concurred in holding- 
that the property was a public property, it is clearly 
both a transaction as well as an instance in which, 
the right, that the property was public property, 
was clearly asserted and recognized by the Courts 
12 All. 1 (P. B.); 24 Bom. 591; 12 Mad. 9; 

22 Cal. 533 (P. C.) and 29 Cal. 197 (P. C.), Rel. on. 
{Misra, J.). HARI KiSBEN v. RAGHUBAR DAYAD. 

97 I.C. 853 = 1 Luck. 489 = 3 0. W. N. 645 = 
13 0. L. J. 696 = A.I.R. 1926 Oudh 578. 

-Judicial decisions recognising custom among 

Jains of one place are relevant in respect of Jains of 
another place. (Baker, Offg. J. C.). Mt. Sano v. 
PURAN Singh. 78 I.C. 46i = A.I.R. 1925 Nag. 174i 
- Statements in — Admissibility. 

Statements contained in a judgment relating to a 
case in which the parties were different are not 
relevant. {Lindsay and Kanhaiya Lai, JJ.). MUST. 
PHULWANTI KUNWAR V. JANESHAR DAS. 

83 I.C. 782 = 46 All. 575=22 A.L.J. 321 = 
5 L.R.A. CiY. 785=AXR. 1924 All. 625. 
- Findings in — Admissibility. 

Findings arrived at in a judgment in a prior suit 
not inter partes should not bo used against a 
person in a subsequent suit. {Chatterjee and Panton, 

JJ.). Satish Chandra mukebjee v. Joyram 
Roy. 65 I.C. 525 (Cal ). 

-A judgment not inter partes, but which relates- 

to the subject-matter of a suit aud evidences the 
assertion of a right in controversy is admissible 
under S. 13 of the Evidence Act. {Buckland and 
Cuming, JJ.). PARBATI MAJHI v. DIGRATI 
Majhi. 64 I.C. 465 (Cal.). 

—S. 13—Miscellaneous. 

-.Y making statement in former suit that he was. 

orphan when adopted—His statement was admissible- 
in subsequent suit to prove instance of orphan's adop¬ 
tion. 

In former suit in which the adoption of X was. 
attacked, though not on the ground of his being, 
an orphan at the time of adoption, X had made a 
statement that he was a year old when he was 
adopted and that his father and mother were theu 
both dead. 

Held, that this statement of X was admissible 
if produced in a subsequent suit, in which the 
question of the validity of an orphan’s adoption, 
was in question, to prove an instance of an 
orphan’s adoption, {Sulaiman and Kendall, JJ.). 
Brij Raj SabAn Singh v. Basant Singh. 

118 I. C. 154= A. I. R. 1929 All. S61,„ 



344 


'S43 


DECENNIAL DIGEST, 1921—1930. 


EVIDENCE ACT (1872). 8. IS-'Misoellaneoas. 

— CuBtom (Punjab)—Oustom previously esta* 
l^lished—Instances showing continuity occurring 
• after institution of suit relating to oustom—Instan¬ 
ces are important and should be relied upon— {Jai 
Lai, J.). KiSHAN SiN&H V. Faqir. 

112 I.C. 447» A. I. R. 1928 Lah. 966. 
- Assertion of right—Evidence as to, is relevant. 

Evidence, to prove that a disputed title was as¬ 
serted and enforced is relevant though the title 
may be asserted against parties other than those 
■who are disputing. {Daniels and Lyle, A. J. Cs.). 
Mt. Manjuman-un-nisa V. Shaik Ashiq ali. 

66 I.C. 222=8 O.L.J. 439 = A.I.R. 1922 Oudh 178. 

—8. 14—Collateral Offence. 

- Evidence of committing theft—Not relevant to 

show state of mind in committing dacoity. 

Evidence of commission of other offences such as 
thefts does not show an intention to commit a 
different kind of offence, such as dacoity and is 
therefore not relevant as showing the existence of 
any relevant state of mind, etc. (JT. Kemp, J.). 
Emperor v. Wahiduddin Hamiduddin (No. l). 

32 Bom. L.R. 324= A.I.R. 1930 Bom. 197. 
- Evidence of collateral facts—Principles ex¬ 
plained. 

It is settled law that under neither of Ss. 14 and 
15 can the evidence on facts similar to but not part 
of the same transaction as the main fact be receiv¬ 
ed for the purpose of proving the occurrence of the 
main fact, which must be established by evidence 
directly bearing on it. But when the existence of 
that fact has been so established and a question 
arises as to the state of mind of the person who did 
it, or whether the act in question was done acci¬ 
dentally or with a particular knowledge or inten¬ 
tion, evidence of similar acts may, under certain 
conditions, be admitted. Section 14 is wholly inap¬ 
plicable to a case where the state of mind or feeling 
of the accused is not a fact in issue or a relevant 
fact, and the guilt or innocence depends on proof of 
actual facts. 6 Cal. 655; 42 Cal. 957 ; 47 Cal. 671 
(P.B.) ; 12 P.R. 1913 Or. and Beg v. Bichardson, 
8 Cox. 448, Bel. on. 

Where the accused was charged under S. 409, 
Penal Code, for embezzling three specific sums. 

Held, that evidence of collateral offences in res¬ 
pect of other sums was not admissible. [TekChand, 
J.). PRITCHARD V. Emperor. 112 I.C. 880= 

80 Cp. L.J. 18 = 11 A.I. Cr. R. 405 = 

A.I.R. 1928 Lah. 382. 


—S. 14—Counterfeiting coins. 

-Counterfeit coins and instruments found in 

the house of accused in twoidistricts—Trial in one 
district—Evidence of such possession in another 
district admissible. {Miller, C.J. and Adami, J 
:misir GOSAIN v. emperor. 61 I c. 647— 

22 Cr. L.J. 407=3 U-P L.R. (Pat.) 50. 


—S. 14—Former deposition. 

-The accused in a case of 


forgery 


and COD' 
a Civil 


spiracy had previously given evidence in a 
Court as to the genuineness of the document, 

Held, that though the statement could not be 
admitted as confession, the jury if independently 
satisfied that the documents are not genuine, the 
evidence is to be regarded as having high eviden¬ 
tiary value upon the question of intention whether 
or not they are in conspiracy. {Bankin, C. J. ana 
Buckland, J.). AMBER ADI t>. EMPEROR. 

1929 Cr. 0. 194=i.I.R. 1929 Cal. 639. 


—8. 14—Former Judgment. . . , . j 

- Admissibility for showing criminal tendencxes 

■ to commit offences. 


EVIDENCE ACT (1872), 8. 

_ » 

When offence charged against an a^d^Ve^ Vs^il^at 
of belonging to a gang of thievesi a foriner^udg* 
ment more than 26 years old and convicting him 
of dacoity is admissible in evidence, though the 
former judgment is useful only for the purpose of 
proving that the accused is a person of criminal 
tendencies to commit theft who may be a member 
of the alleged gang. The judgment by no means 
goes to show that he had any ^bit of oemmitting 
theft in the period under consideration. 14 Bom. 
L. R. 373 and 33 Cal. 408. Foil. {Marten and Faw-^ 
celt, JJ.). MOTIRAM HARI «. EMPEROR. 

89 I.C. 527 = 26 Bom. L.R. 1223 = 26 Cr. L.J. 1391=: 

A.I.R. 1926 Bom. 195. 

—S. 14—Former speech. 

-Prosecution based on speech—Previous 

speech, though made about six months before, is 
admissible as evidence of intention of speaker 
if both speeches form part of series of speeches 
topic on one. {Tapp, ’J?}. OM PARKASH V, EM¬ 
PEROR. A.I.R. 1930 Lah. 867* 

—8.14—Habitual offender. 

- Trial for being a member of a gang of dacotts 

—Evidence of thefts — Value. 

In a 08 86 wbiore the offence for which the accused 
are being tried is the particular one of belonging 
to a gang of dacoits, evidence merely that the 
accused habitually commits thefts (as opposed tb 
dacoity and possibly robbery) is not evidence in¬ 
dicating an intention to commit the particular 
crime of which the accused is charged and is 
therefore inadmissible. But where the accused 
himself has given evidence that^ he has a good 
character such evidence is admissible under S. 54. 
32 Iliad. 179. {Fawcett, J.). 

HAJI 8HER MAHOMED. ^ 75 67- 

46 Bom. 958=25 Bom.L.R- 214=24 Cr. L^. 867- 

A.I.R. 1923 Bom. 71. 

—8.14—Intention. 

Intentio/has to be proved like any other fact 
and may of course be deduced from the conduct of 
the parties. {Broadway, /.). 

Ti'MPFROR I.C. 121 — 8 L.L.J. 912— 

EMPEROR. v.Ij.R. 867 = 28 Cr. L.J. 89. 


.g _Previous conviction. 

• • • _ ^ T 


—Prsvious conviction—‘^Ividence oft not ad* 

lisflible to show state of mind. But amounts to 
n evidence of bad character and not admissible 
Sder S. 54. 27 Cal. 139; 1 0. W N U6. Foil. 

PTCLSdd CLftd SnitCLft c7«/ .)♦ TGKA 

TTTW Emperor. 66 C. 331= 


_a. 14 —Prevlonso ffences. 

_^Where the evidence of previous oonviotion or 

the evidence that a man has been bound over under 
the preventive sections can be considered only as 
evidence of character it must be excluded, but 
where such evidence is admissible aliunde, it 
should ‘not be excluded. Where the accused is 
charged under S. 400, I.P.C., such evidence is 
admissible, not as evidence of character but as evi¬ 
dence to prove habit and association. {Basaand 
Nanavutty, JJ.). BACHCHD v. Et^ipbrOR. 

A.I.R. 1930 Ondh 459. 

•- -Case of cheating—Previous act of fraud is *n- 

admissible. 

Cheating is a case in which the question of guilt 
or innocence of the accused depends upon proof of 
actual facts and not upon the state of the accused's 
mind. Therefore the evidence as to any previous 
act of fraud is not admissible under any provision* 
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EYIDENGE ACT (1872). S. lA-Simllar Acts. 

©{the law. (Mukerji, J.). GOKUI* KHATIO v. 
EmpbbOB. 86 I.C. 970 = 26 Cr. L.J. 906 = 

29 C.W.N. «3 = A.I.R. 1926 Cal. 674. 

—S. 14—Similar Acts- 

- Bash driving of motor car—Evidence regard¬ 
ing similar occurrence deviously — Admissibility. 

Where in a proaecution under S, 304-A, I.P.O., it 
was sought to be proved that the accused had taken 
part in a similar occurrence just previously by 
which as a result of the rash driving of his motor 
car certain persons were injured, 

Held, that evidence regarding the previous occur¬ 
rence was not relevant either under S. 14 or under 
S. 15 of the Evidence Act. 

Per Waller, J. —The accused is charged with 
rashness but the prosecution is not entitled to 
prove that he was rash generally or in relation to 
another occurrence. Rashness can be proved with 
reference to the particular occurrence alone. {Waller 
and Ananthahrishna Iyer, JJ.). CotLETT v. 
EMPEROR. 1929 M.W.N. 393. 

-- Evidence of similar acts of accused in regard 

to other persons is not admissible. 

Where accused was charged under S. 302, for 
having administered Dhatura to the deceased, 
the evidence of certain boys that he had pre¬ 
viously ofiered sweets to boys and that one of the 
hoys was afterwards robbed of his jewellery when 
afiected with one of the symptoms of Dhatura 
poisoning, should not be admitted. Section 14 as 
explained in Illustration (c) shows that the fact 
that the accused offered sweetmeats to other boys 
and poisoned one of them with Dhatura is not evi¬ 
dence that he administered poisoned sweetmeats to 
the deceased. {Batten, J. C, and Hallifax, A.J.C.). 
KASHIRAM V. EMPEROR. 73 I.C. 262= 

6 N.L.J. 144 = 24 Cr. L.J. 366 = 
A.I.R. 1923 Nag. 248. 

—S. 14—Statements after offence. 

--A statement by an accused person immediate¬ 
ly alter the occurrence of an offence is relevant as 
showing his state of mind but a repetition of what 
some other persons said to the accused, by the 
accused, is not relevant and it has to be proved by 
direct evidence of the person who heard it. {Broad¬ 
way and Campbell, JJ,). KAKAR iSlNGH v. THE 
CrowK. 81 I. C. 717=23 Cr. L. J. 1005 = 

6 L. L. J. 575=A. I. R. 1924 Lah. 733. 
—8. 14—Statements of oo-accnsed. 

. Statements implicating co-accused but not 
incriminating maker are not admissible in evidence 
—Parts of such statements are admissible against 
maker as indicating knowledge on his part. {Aston, 
A. J. C.). WAHID BUX BHUTTO v. EMPEROR. 

120 I. C. 81 = 30 Cr. L. J. 1121 = 1929 Cr. C. 678 = 

A. I. R. 1929 Sind 250. 
—S. 14—Subsequent conduct. 

-- Relevancy to show state of mind. 

Evidence of subsequent conduct is admissible to 
show the state of mind of an accused and therefore 
to show that the accused knew of and was a party 
to the cheating. {Ryves. J.). Beorai v. Emperor. 
69 1. C. 159 = 20 A. L. J. 324=23 Cr. L. J. 671 = 

A. I. R. 1922 All. 244. 

—8. 14—Writings. 

..... ■ Seditions (rial—Prior toriiings relevant on the 
question of vnteniien. 

Primarily, anything that an aecused tried under 
S. 124-A. I. P. C., has written is, if it,comes with¬ 
in the general words of S. 14, relevant and admissi¬ 
ble. At the same time, of course, the writing 
should be within a reasonable time of the parti- 
.cular occurrence, c., the paitionlfti article or 


EVIDENCE ACT (1872), S. 17—Admission for- 
specific purpose. 

other document, in respect of which he is being., 
charged. {Fawcett, J.). EMPEROR o. PHIDLIP 
Spratt (No. 3). 108 I.C. 80=30 Bom. L. R. 815= 

9 A. 1. Cr. R. 429 = 29 Cr. L. J. 320= 

A.I.R. 1928 Bom. 78. 

—S. 13—Similar Acts. 

- Criminal misappropriation in 1925— Evidence- 

adduced of similar acts in common link done in 1924 
—Evidence is admissible. 

Accused were prosecuted for misappropriation by 
defalcation of accounts made in 1925 and 1926. 
Evidence was adduced by the prosecution of simi¬ 
lar acts done by the accused before 1925. 

Held, that the evidence was admissible under 
S. 16 to rebut the probable plea of mistake or in¬ 
nocent condition of the mind of the accused, the 
evidence being that of a system in which there waa- 
a common link between the acts of 1924 and thos& 
of 1925. 6 Cal. 656 and 42 Cal. 957, i?«/. {Johnstone, 
J.). Ramkrishan V. Emperor. Ill I. C. 387= 

29 Cr. L. J. 835 = 11 A. I. Cr. R. 185 = 

A.I.R. 1928 Lah. 880. 

-Evidence of similar acts is admissible to 

show intention. {Fawcett and Madgavkar, JJ.). 
Emperor v. Harjivan Valji. 98 I.C. 4Q7 = 
50 Bom. 174 = 28 Bom.L.R. 115 = 27 Cr.L J. 1335 = 

A.I.R. 1926 Bom. 231. 
- Dacoity — Accused's plea of innocent or acci¬ 
dental presence at the spot—Evidence of previous- 
armed raids admissible. 

Where the accused who were charged under S. 889, 
I.F.C., plead thattheir presence in company an^ 
armed at a spot was accidental and innocent, it ia 
open to the prosecution to rebut this theory, and 
to produce evidence that in the same locality raids- 
have taken place in which one of the gang had been 
concerned. In the case of actual dacoity the prose¬ 
cution is bound to prove the accused's commission 
of all the acts which constitute the offence. Section- 
15 of the Evidence Act admits the production of any 
evidence which would determine the construction 
to be placed upon acts which in themselves might 
or might not be the preparation for dacoity and 
evidence that one or more members of the gang had 
been concerned in previous and similar offences 
committed at the same place is admissible in evi¬ 
dence for the purpose. {Pipon, J.). KhAWAJAHas- 
SAN V. Emperor. 71 I.C. 360=24 Cr.L.J. 136. 

- Evidence of intention. 

Where the intention of the accused is a relevant 
fact, evidence of similar transactions both prior 
and subsequent to the alleged offence is admissible 
as evidence of intention. But such evidence is only 
evidence of intention, it is not evidence that ac¬ 
cused committed the offence with which he is 
charged. Rat. Un. Cr. C. 312 and 11 B.H.C.R. 90 
Diss. from Reg. v. Ollis, (1900) 2 Q. B. 758 ; 
36 C. 573 : 39 A. 273 ; Bex v. Fisher, (1910) 1 K. B. 
149, Foil. {Raymond and Aston, A.J.Cs.). PANE 
M. Vaz.v. Emperor. 83 I.C. 889 = 26 Cr.L.J. 185 = 

16 S.L.R. 197= A.I.R. 1921 Bind 57. 
—S. 16—Execution of injunction. 

Where an injunction was granted and the 
question was whether it was executed or not, 

Held, that it should be presumed as executed^ 

{Kinkhede, A.J.C.). BhaibonprASAD v. MahanT 
liAXMI Narayandas. 79 I.C. 609 = 

A.I.R. 1924 Nag. 385. 

—S. 17—Admission for speoific purpose. 

- Binding nature of. 

Where an admission was made by defendant- 
appellant in a compromise filed in the appellate 
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EYIDENCB ACT (1872), S. 17~AdmiSBion of 

marriage. 

<jOTirt admitting ownereliip of plaintiff-respondent 
over disputed land for a special purpose to shorten 
■proceedings and to avoid further litigation, it can¬ 
not be held to be binding in the face of the finding 
-by the High Court in second appeal that the agree¬ 
ment containing the admission was not an agree- 
■rnent within the meaning of O. 23, R. 3 and 
=did not adjust the suit either wholly or in part. 
The statement was at the most an admission which 
could constitute a fresh piece of evidence coming 
up for consideration for the first time in the appel¬ 
late Court in which case it must be shown that it 
was formerly produced and admitted under 0. 41, 
R. 27. {Campbell, J.). WAHID BAKSH v. LADTA 
PERSHAD. 73 I.C. 387 = A.I.R. 1924 Lah. 316. 

—S. 17—Admission of marriage. 

- Mahomedan Law—Probative value. 

The effect of an acknowledgment of paternity 
validly made as establishing marriage between the 
parents of the acknowledgee may be a matter of 
substantive Mahomedan Law ; but the effect of an 
-admission of marriage, as proof of such marriage, is 
a question merely of adjective> law governed by the 
Indian Evidence Act. Its probative value must 
necessarily depend on the surrounding oircum- 
•stanoes. (Bupchand Bilaram and Lobo, A.J.Cs.). 
Mt. Hakimau. Mt. Jiandi. 103 I.C. 870= 

A.I.R. 1927 Sind 209. 

—S. 17—Admissions. 

- Evidential value. 

Ashworth, J. —Admissions are of no evidential 
value once they are proved untrue. This admission 
as to receipt, in the deed is proved untrue by the 
Sub-Registrar’s endorsement that a lesser sum was 
paid at time of Registration. The admission must, 
therefore, be rejected entirely. {Mukerji and Ash¬ 
worth, JJ.). Baz Bahadur Sinqh v. Raghubir 
Prasad. 100 I.C. 1037=49 All. 707= 

25 A.L.J. 572= A.I.R. 1927 All. 38S. 

—S. 17—Admission—What is. 

- Vague admission is no admi3sio7i. 

In answer to the question put to the accused as to 
whether three packets of cocaine were recovered 
from him he replied that three packets were reco¬ 
vered from him, but he went on to say that they 
were handed to him by a man named Babu and that 
the accused did not know what these packets 
actually contained. 

Held, that his statement does not amount to an 
admission that he had cocaine in his possession. 
iSulaiman, J.). WALI IIUHAMUAD v. KING 
■Emperor. 83 I.C. 904=21 A.L.J. 869= 

5 L. R. A. Cr. 9 = 26 Cr. L.J. 200= 

A I. R. 1924 All. 198. 

-Casual statements are not. 

Applications for mutation of names by two differ¬ 
ent agents of tho plaintiff, in each of which he is 
stated to bo six years old at the time, cannot be 
called admissions by porsons auhorised to make 
thorn as tho agents had no authority to make any 
^talomcnti in regard to tho plaiotifi’s age beyond 
that be was atill a minor. Similar jb tho case of 
•tho casual statemantfl that the plaintiff w'as then 
seven years old made in tho Jifukhtiarnanui oxecMt- 
ed on his bohal f by plaintiff’s guardian. These 
’statomowits can be proved only to corroborate or 
contradict depositions given in the suit by the per¬ 
sons who made them. {Hallifax, A.J-G.). SHAN- 
KARGIR V. CniNNU.TI. 71 I.C. 140 = 

6 N.L.J. 1 = A.I.R. 1923 Kag. 164. 


EVIDENCE ACT (1872), S. 

—S. 17—Epponeoas admissioni 

- Binding nature of. ' . 

An erroneous admission does not hind the person 
making such admission. {Banerfi and Ookul 
Prasad, JJ.). MangruRAI v. SHIVANAND LAD. 

77 I.C. 873=A.I.R. 1923 All. 575. 
—S. 17—Evidentiapy value. 

-The effect of an admission is to shift the 

burden of proof to the party making the admission. 
What a party himself admits to be true may reason¬ 
ably be presumed to be so and until the presump¬ 
tion is rebutted the fact admitted must be taken to 
be established. 29 All. 184 P.C., Foil. {Tek Chand 
and Bhide, JJ.). BHAQ SiNGH v. JAI SiNGH. 

116 I.C. 903 = 10 Lah. 694=30 P.L R. 750= 

A.I.R. 1929 Lah. 318. 

■ Admission of fact shifts burden of proof. 

B sued W to recover a sum of money wrongly 
paid to him. TT’s admission in a previous suit be¬ 
tween B and a third person that he had received 
the money from B was proved against him. In the 
present suit W pleaded that he had not received 
the money and that the receipt executed by him in 
favour of B was obtained from him under undue 
influence, 

Held that W’s admission in the previous suit 
shifted the burden of proving non-receipt of the 
money and existence of undue influence on W. 
{Broadway and Campbell, JJ.), WasakHI Ramv. 

Hussain Khan. 7S i. c. 1027 = 

A.I.R. 1924 Lah. 650. 

-Admissions are always evidence against the 

party who makes them but they are evidence whioh 
varies very much in value aocordiug to the cir¬ 
cumstances and a Court is quite at liberty to reject 
them if it is satisfied from other circumstances that 
they were untrue. {Daniels, tT.O.). GOKUL FrasAD 
V. KAILAS NATH. 65 I.C. 345=8 O.L.J. 598 = 

a i r. 1922 Oudh 55. 

—S. 17—Popmep deposition. 

-Evidence given by an accused on his own. be¬ 
half in extradition proceedings is an admission by 
an accused person and is, therefore, prima facie ad¬ 
missible in evidence under S. 21; and it is, therefore, 
for the accused to show why it should not be so 
admitted. No particular formality is required to 
enable an admission by an accused person to go in 
as an admission. {Percival, A.J.C.). EMPEROR i). 

E.C.D. Wheeler. 112 I.C. 30=22 S.L.R. 438= 

29 Cp.L.J. 962= A.I.R. 1929 Sind 15. 

_S. 17—General statement. 

_ Particulars of admission not given—Admission 

is valueless. 

A general statement by a witness that a number 
of persons admitted having committed a crime, is 
valueless without some indication as to which of 
the persons made the admission in question, with 
some particulars of what was actually said. (Abdul 
Baoofand Fforde, JJ.). SAJJAN SiNGH v. CROWN. 

90 I.C. 145 = 7 L.L.J. 259=6 Lah. 437= 
26 P.L.R. 601 = 26 Cr. L.J. 1489= 

A. I. R. 1923 Lah. 418. 

—S. 17—Partition lists. 

-Partition lists indicating properties which 

fell to the share of each party though signed by all 
tho co-sharers and attested require no registration 
provided they do nob contain words that can be 
construed as creating a partition of the status of 
tho parties. A.I.R. 1923 Mad. 160, Foil. (Odgers and 
Hughes, JJ.). GNANAMUTHU NADAN v. VBILU- 
KANDA NADATHI. 79 I.C. 2=19 M L.W. 494= 

1924 M.W.N. 451 = A.I.R. 1924‘Mad. 842. 
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Evidence iCT (1872), S. 17—Proof of admis¬ 
sion. 

—S. 17'~Proof of admission. 

- Admission must be j^oved by producing state- 

^nent made. . 

Where a previous admission of a party is sought 
to be used against him, the statement containing 
the admission must be put in Court's order refer- 
ling to the admission is not suf&.oient proof. 
(DaZip Singh, J.) . MOLAR v. BaNPARSHAD. 

102 I.C. 198=28 P.L.R. 196= 
A.I.R. 1927 Lah. 377. 

—8. 17—Statement in will. 

-A statement in a will suggesting an inference 
as to a fact in issue, cannot be proved by or on be¬ 
half of the person who made it or his representative- 
in*interest. Even where two executors, who were 
members of the family, acted upon the will,^ still 
the statement cannot be treated as an admission 
\)y the members of the family that the statement 
•in the will is true. (Sir Laivrence Jenkins). NALAM 
PATTABHIEAM RAO V. MANDAWILLI NARAYAN 
MOORTI. 100 I.C. 85=26 C. W.N. 273= 

15 M L.W. 404=A.I.R. 1922 P.C. 102. 
—S. 18—Batwara papers. 

-It would also be evidence against the proprie- 

•tors under Ss. 18 and 13, Evidence Act because 
they were made in their presence. 38 I.C. 205, JRef. 
'{MulUch, Ag. C. J. and Jwala Prasad, J.). RAM- 
SARUP RAUT V. RAMNARAIN TEWART. 

114 I.C. 479 = 7 Pat. 83=10 P.L.T. 399 = 

A.l.R. 1929 Pat. 32. 

—S.'18—Barden of proof. 

-Recital in mortgage bond as to receipt of con¬ 
sideration being admissible against subsequent 
purchaser, onus of proving want of consideration 
lies on him. 6 Cal. 268, Expl. ; A.l.R. 1921 Cal. 435 
and 6 C.L.J. 659, Not appr. {Das and Fazl Ali, JJ.). 
Jamuna Prasad V. paijdar. 10 P.L.T. 183= 

8 Pat. 766=A.l.R. 1929 Pat. 254. 
—S. 18—Bosiness books. 

- Admission that are boohs of the firmr-Effect. 

Where all the parties by their memorandum ad¬ 
mit that certain books produced in evidence are 
books of the firm, that admission must, unless 
there is anything on the face of them to the con¬ 
trary, be taken to be an admission that they were 
hooks kept in the regular course of business. 
{Phillips and Thiruvenkatachariar, JJ.). Ven- 
KATANANDAM V. T. DHANARAJU. 117 I.C. 298 = 

A.l.R. 1929 Mad. 689. 

—S. 18—By agent. 

' - S tatements made by an agent to a party to 
proceedings in circumstances, which show that they 
are expressly or impliedly authorized to make the 
admissions are admissible in evidence. {Stuart, 
C. J. and Baza, J.). RAJ FATEH SiNQH v. Baldeo 
Singh. 109 I.C. 310 = 3 Lack. 416 = 5 O.W.N. 143 = 

A.l.R. 1928 Oadh 233. 

- Staternent of an attorney. 

A statement in a case drawn up by an attorney 
for the opinion of a pleader is admissible in evi¬ 
dence as it must be regarded as a statement of the 
persons on whose behalf he was acting, and what is 
said or done by him in the course of his business 
and within the scope of his authority is said or 
done by the persons on whose behalf he was acting. 
{Das and FosUr, JJ.). CHANDRBSHVf AR PRASAD 
Nabain Singh «. Bisheswar Pratab Narain 
Bingh. 101 I.O. 289 = 5 Pat. 777 = 8 P. L. T. 610 = 

A I R. 1927 Pat. 61. 

- —Admission —Mukhtear. 

A party is not bound by the statement or admis- 
aion made by his Muktear A am, unless it is shown 


EVIDENCE ACT (1872), 8. 18-<By oonnsel.' < ^ 

to have been made within the scope of the autho¬ 
rity conferred by the Mukhteamamah. {Jwala 
Prasad and Adami, JJ.). Sitaram Tewari i>. 
Gta Prasad. A. I. R. 1923 Pat. 37, 

—8. 18—By 00 -heir. 

- Buddhist Law {Burmese)—Admission by one 

heir. 

Admission by a person that one of the heirs has 
absolute right to the property to which the person 
along with others is an heir, cannot afieot the 
other heirs. (Chari, J.). Maung THU v. Mauno- 
Shwe Kla. A.l.R. 1929 Rang. 272. 

—S. 18—By co-party. 

-An admission or even a confession of judg¬ 
ment by one of the several defendants in a suit is 
no evidence against the other defendants. 2 I.A. 113 
and A.l.R. 1928 Lah. 769, Rel. on. {Tek Chand and 
Agha Saidar, JJ.). DiNA NATH v. SATAD HABIB. 
117 I.C. 884= 10 Lah. 816= A. I. R. 1929 Lah. 129. 

■An admission, or even a confession of judg¬ 
ment, by one of several defendants in a suit is no 
evidence against the other defendants; 2 I.A. 113, 
Foll.{Agha Haidar and Broadway, JJ.). NARENDAB 
Singh v, 0. M. Kouno. 115 I.C. 425= 

lOL.L J.339 = 29 P.L.R. 715 = A.l.R. 1928 Lah. 129. 
- Conditions for admissibility. 

To make the admission by one party admissible 
against his co*party, it is absolutely necessary that 
the admission should relate to the subject-matter 
in dispute and that it should be made by the 
declarant in his character of a person jointly 
interested with the party against whom the evidence 
is tendered and that the requirement of the identity 
in legal interest between the joint owners is of 
fnndamental importance. (Suhrawardy and 
Mukerji, JJ.). BRAJABALLAV v. AKHOY BAGDI. 

93 I. C. 115 = 30 C.W.N. 254= A. I. R. 1926 Cal. 705. 

- Admission by defendant does not bind others 

where he does not represent them. 

Admission by one of defendants that the land in 
suit is ancestral is not binding on the others when 
they are not represented by him and have indepen¬ 
dent rights of their own. {Tek Chand, J,). KiSHAN 
Singh v. Lachhman Das. 122 I.C. 109= 

A.l.R. 1930 Lah. 238. 

~8. 18—By ooansel. 

—^—^Where the pleader of a party makes an ad¬ 
mission, whether the admission is of law or an ad¬ 
mission of fact, that party is bound thereby and it 
would be doing great injustice to a Subordinate 
Court of law to re-open a matter in appeal, which 
has been decided by that Court on the admission 
of a pleader of a party. {Dalai, J.). NAND Kishorb 
RA i V. B. Ganesh Prasad Rai. us I.C. 166= 

. . A.l.R. 1929 All. 446. 

- Admission on question of law is not binding 

on client. 

Per Patkar, J. —The pleader’s admission on 
a pure question of law is not binding on his client 
and amounts to no more than his view that the 
question is unarguable: 28 Bom. 408, Rel. on. 
{Mirza and Patkar, JJ.). Punjabat Bhilasa v. 
BhAGWAN das KISAN das. 117 I.C. 518 = 

53 Bom. 309 = 31 Bom. L. R. 88= 

A.l.R. 1929 Bom. 89. 
- Questions of law and fact. 

Ananthakrishna Ayyar, J. —Though a party 
might not be bound by admissions made by hia 
counsel jOn pure questions of law, yet on ques¬ 
tions of act, parties are bound by admissions 
made by their oounsel, whether the admissions bo 
made in the course of the trial in the first Court 
or in the course of the hearing of the appeal- before 
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EVIDENCE ACT (1872), S. 18—By coansel. 

the lower Appellate Court: 25 Mad. 867 (P. C.), 
Hef. {BeasUy and Ananthakrishna Ayyar, JJ.), 
UlilCHI KOTTATYA V. NALLAMALLI SRBE- 
BAMULU. 109 I. G. ITS^A. I. R. 1928 Mad. 900. 

*- Admission i7i lower Court cannot be set aside 

by engaging another pleader in appeal. 

Where in the lower Court the pleader for a party 
admitted the correctness of the accounts filed by 
the opposite party : 

Held, it is not op?n to a party in appeal to try 
to go behind an admission made by his pleader, 
who represented him in the Trial Court, by engag¬ 
ing a fresh counsel in the appellate Court: 9 W. R. 
486; 2 M. I. A. 253; 6 C. W. N. 82 ; 21 Mad. 274 
and 22 Mad. 538, Foil. {Broadway and Agha 
Haidar, JJ.). RisAx, Singh v. M anohar Lal. 

102 I. C. 283= A.I.R. 1927 Lah. 743. 

-An admission by counsel on a question of 

law, e. g., period of limitation cannot bind his 
clients. {Addison, J.). FATEH DiN v. AHMAD 
Din. 100 I. c. 833 = A.I.R. 1927 Lah. 284. 

- Point of law. 

An admission made by the counsel on a point of 
law cannot in any way bind client. {Martineau and 
Moti Sagar, JJ.). NANAK CHAND v. MIR MUHAM¬ 
MAD KHAN. 75 I. C. 1048 = 

A. I. R. 1924 Lah. 702. 

- Power of counsel to mahe admissions on 

client's behalf fully explained. 

A counsel has authority to make admissions to 
Court on behalf of his client on matters of fact 
relevant to his issues in the case in which he is 
engaged. Admis^ions on questions of law would 
not bind the client. 

A counsel has no power to make an admission 
in or compromise or refer to arbitration a suit if he 
is instructed not to do so, without express authority 
from his client. {Kumaraswami Sastry and Devadoss, 
JJ.). Muthiah CHBTTI V. Karuppan Chettjar. 

105 I. G. 5 = 50 Mad. 786=26 M.L.W 465 = 
38 M. L. T. =240 = A. I. R. 1927 Mad. 852 = 

53 M.L.J. 606. 

. A party cannot be bound by any wrong admis¬ 

sion of his pleader as to law, inasmuch as the par¬ 
ties must be presumed to know what is correct law. 
{Ashworth a^id Golcaran Nath Slisra, JJ.). ChaN- 
DOO V. MURLIDHAR. 92 l.C. 732=13 O.L.J.138 = 

A.I.R. 1926 Oudh 311. 


—S. 18—By minors. j 

- Admission 7 iecessary to the case though 7naae 

by mhiors is bhiding. 

Defendants, who were the plaintiffs in previous 
suits, made a case that the lands were recognised 

by village custom as zerait lands, , -u ir 

Held, in any case the admission made on behalf 
of the defendants, who were then minors, would 
bind them in this suit, if the allegatiou was a 
necessary allegation and was essential to the case 
of the defendants. {Das and Kulwant Sahay, JJ.]. 
Kesho Prasad Singh v. £ermeshiu Prasad 
Singh 71 l.C. 902 — 4 P. L. T. 135 

1923 P.H C.C. 65=1 Pat. L. R. 111 = 
2 Pat. 414= A.I.R. 1923 Pat. 276. 


-Statement of accused on oath at a Coron^ s 

inquest is admissible ai his trial. {Fawcett, J.). 

Emperor v. Ramnath Mahabir. 

93 I. C. 690 = 50 Bom. 111 = 

28 Bom. L.R. 111 = 27 Cr. L. J- 466- 

A.I.R. 1926 Bom. 151. 

-Auadmissioumadeby some defendants m 

their character of persons jointly interested with 

the other defendants in the matter m respect oi 


EVIDENCE ACT (1872), S. l^KavnaYan andb 
tarwad. 

which the admission ie made, ia binding on the- 
other defendants, 45 Cal. 159, Foil, {Le-RossignoV 
and Martineau, JJ.). BhiEAMAD v. FURAN MAL.- 

69 l.C. 3S=A. I. R. 1923 Lah. 123. 
—S. 18—By third party. 

-Recitals regarding the boundaries in a docu¬ 
ment not inter partes are statements made by third 
parties and cannot be admitted. A.I.R. 1926 Gal.. 
948, Foil. {Cuming and Boy, JJ.). SarAT 
Chandra v. Surada Bala Ghosh. 

103 1. C. 6i=A.I.R. 1928 Cal. 63. 
—8. 18—By third person. 

- Admissibility of recitals. 

Recitals in a deed regarding the ownership of 
adjoining land are not admissible against the per- 
sons who were no parties to it : A.I.R. 1925 Cal. 
1034 and A.I.R. 1927 Lah. 448, Foil. {Teh 
Chand, J.). HAKIM ALI v. AMBIK SiNGH. 

108 l.C 264 (Lah.)- 

-Admission in a previous suit by a non-^rty 

to the subsequent suit is not admissible. {Camp¬ 
bell, J.). AHMAD KHAN V. JAWAHAB SiNGH. 

84 I.G. 257 = A.I.R. 1923 Lah. 16. 
—S. 18—Debtor and creditor. 

- Creditor's admission of receipt is not of much 

weight xn saving limitation. 

When a creditor comes into Court with a claim 
which is capable of being regarded as a stale or- 
time-barred claim, it is to his interest to make 

all-gations which would save the claim from the 
bar of limitation. Having this-view, the mere fact 
that the statement of receipt of interest is against 
the pecuniary interest of the person making tbe^ 
admission cannot he regarded as of great weight. 
{Srinivasa Ayyangar and Curgenven, JJ .). AM- 
MALU AMMA v. NARAYANAN NAIR. Ill l.C. 210 = 

MAL.U AM 549 = 29 M.L.W. 460= 

A.I.R. 1928 Mad. 509. 
—S. 18—Divorce proceedings. 

_ Admissions of a party must be received with- 

the utmost circumspection and caution. 

The admissions of a party in a divorce pro¬ 
ceeding, unsupported by corroborative proof, 
should be received with the utmost circumspec¬ 
tion and caution. Not only is the danger of 
collusion to bo guarded against, but other sinister 
motives which might lead to the making of such- 
admissions if, though unsupported, they would 
effect their purpose, are sufficient to render It the 
duty of the Court to proceed with the utmost 

caution in giving effect to statements of the kind, 

Robinson v. Robinson and Lane, (1859) 29 L. J. P. & 
M. 178, Bel. on. {Aston, Bupchand Bilaram and 
DeSouza, A. J. Cs.). KiRS L. v. W.L. 105 l.C. 416= 

22 S. L. R. 261 = A. I. R. 1928 Sind 55. 
_S. 18—Donor and donee. 

_Neither the declaration of a donor nor the 

declaration of the donee made in their own favour 
can be admitted in evidence as against the person- 
disputing the gift. A. I. R. 1922 P. C. 56, Bel. on^ 
{Wazir Hasan and Nanavutty, JJ.). MAHOMED- 
HAIDAR V. MOTI LAL. 110 I- C. 26— 

A.I.R. 1928 Oudh 414.. 

—S. 18—Karnavan and tarwad. 

‘Admission of an Anandravan. 

^ A 


—uj U7b .ananaravaTie 

i statement made by a person when he was *■ 
re junior Anandravan cannot bo used as an- 
nission against the Tarwad of which he subse- 
mtly becomes the kamavan. {Spencer and" 
vadoss, JJ.). ABUVAKKAR■ t>. KUNHI KDTTI- 

74 l.C. 27=16 M. L. W. 768= 
31 M. L. T. 389 = A.I.R. 1923 Mad. 193#. 


353 


CIVIL. CRIMINAL AND REVENUE 


S¥IDENGE ACT (1872), S. 18—On custom. 

—8. 18—On custom. 

- Admission regarding a question of succession, 

based upon custom is binding on a party. 

An admission on a pure question of law is not 
binding upon a party, but the question whether a 
partioulai custom does or does not prevail in any 
particular tribe is a matter on which the tribesmen 
themselves are in the best position to pronounce an 
opinion and a question of succession based upon 
custom does not stand on the same footing as the 
question of law. {Broadway and Agha Haidar, JJ.). 
GHULAM SABVAR khan V. ABDUL MAIJJID KHAN. 

113 I.C. 99 = 11 L.L.J. 24=30 P.L.R. 178= 

A. I. R. 1928 Lah. 779. 

—S. 18—On law point. 

— - --Admission on law point not binding. 

An admission to tbe edect that an appeal was 
understamped is not binding being an admission of 
a point of law. {Tek Chand and Hellow, JJ.). 
SuRAiN Singh v. Sundar Singh. 120 I.C. 332= 

A.I. R. 1929 Lah. 879. 

- Admission of points of law cannot bindperson. 

Admission by a person that a Brahmin widow 
was admitted into the caste of Ahirs and that she 
was Kari wife of an Ahir, includes an admission of 
a point of law which would not bind him. (Jackson, 
A.J.C.). GULABCHAND V. Bhaiyalal. 

119 I.C. 698 = A.1.R. 1929 Nag. 343. 

'—S. 18—Predecessop-in-interest. 

- Stateynenis are admissible only during the con- 

tinuancy of interest. 

Statements made by persons from whom the 
parties to the suit have derived their interest in the 
subject-matter of the suit are admissible as admis¬ 
sions, only when the admissions are of a date prior 
to the date of the transfer. Statements made by ' 
persons in possession of property and qualifying or 
affecting their title thereto are receivable against 
the persons claiming through them by title subse¬ 
quent to the admission. (Jalal and Simpson, 
A.J. Cs.). GALSTAUN v. MiRZA AHID HUSAIN. 
73 I.C. 428 = 10 O L.J. 263=A.I.R. 1924 Oudh 19. • 

—8. 18—Procedure. 

-If a statement is to be relied upon as an ad¬ 
mission, the whole statement must be taken. {Sir 
George Lowndes.) (BABA) Jwala Das. v. Pir 
Sant Das. A I R. 1930 P.G. 245. 

■ - Admission must be taken as a whole. 

It is a well established principle of law that if a 
plaintiQ wishes to rest his case solely on the ad¬ 
mission of a defendant with regard to a particular 
transaction, he must accept the admission as to that 
transaction as a whole. It is not open to him to 
pick out such part of the admission as may be 
favourable to himself and to neglect the rest. 
(Brown, A.J.C.). Mg Shwe Myin v. Ma NAING 
70 I.C. 911 = 4 U.B.R. 114=1 Bur. L.J. 248= 

A.I.R. 1923 Rang. 24. 

—8. 18—Scope. 

-Section 18 does not by itself make the admis¬ 
sion therein mentioned relevant. {Drake Brockman, 
C.). GULAB THAKUR V. PADALI. 68 I.C. 566 = 

A.I.R. 1921 Nag. 153. 

—8. 18—Suggestion. 

^- Suggestion is no admission. 

Where the admission is merely a suggestion made 
in the course of a negotiation and is not even un- 
^nditional, it is no admis-^ion at all. {Coutts and 
^as, JJ.). BampatiRaut V. mahanth Hanuman 
Saban. 76 1.0.1049=1923 P.H.C.C. 142= 

1 Pat. L.R. 239=3 P.L.T. 347= 

A.I.R. 1923 Pat. S03. 

D. D, VOL. Ill—23 & 24 
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EVIDENCE ACT (1872), 8. 20—Statement agreed 
to be accepted. 

—8. 18—Vendor and sendee. 

-An admission by vendor in favour of third 

party is not bindiogon the vendee, if made sub¬ 
sequent to thtf sale. {Pratt, J.). MAUNG AUNQ v. 
MAUNG SHWE LiN. 73 I. C. 1039 = 

1 Bur. L.J. 203 = A.I.R. 1923 Rang. 51. 

- Becitals in sale-deed as to source of purchase 

money. 

Recitals in a sale-deed by the owner of a limited 
estate that the property was acquired with fimds 
belonging to the estate may be taken to be against 
the pecuniary interest of vendor. {Wallis, C.J. and 
Oldfield, J.). RamAYYA v. MAHALAKSHMI. 

64 I. C. 481=14 M.L.W 33=1921 M.W.N. 434= 

A.I.R. 1922 Mad. 357. 

— S. 18—Withdrawal of. 

-The admission, if gratuitous, can be with¬ 
drawn at any time and therefore such a confession, 
though against the interest of the party making it, 
is of little value ; 78 P. R. 1904, Bel. on. {Tek Chand 
and Bhide, JJ.). BUDHU RAM v. Uttam Ohand. 

109 I.C. 26=A.I.R. 1928 Lah. 726. 
—8. 19—By party. 

Title suit—Proceedings in previous title suit 
between defendant and third person are relevant 
and pleadings of defendant admissible as admis¬ 
sions. {Rowland, J.). Jairam MAHATON v. 
Lokenath Mahaton. A.I.R. 1930 Pat. 405. 
—S. 19—By predecessor-in-interest. 

-An admission made by a person having a 

reversionary interest in the property at the time is 
evidence against another person claiming the 
reversionary interest under a title derived from 
the former. {N. R. Chatterjea and Suhrawardy, 
JJ.). Sreematy taramoni Chaudhurani V. 
Charu Chandra Chaudhuri. 64 I.C. 334 (Cal.). 
—8. 19—By trustee. 

' Admission and conduct of trustee of publio 
institution cannot be allowed to prejudice institu¬ 
tion’s case materially. A. I. R. 1927 P. C. 280, Dist. 
{Addison and Bhide, JJ.). BALAK Ram High 
School, panipat v. Nanu Mal. 

31 P.L.R. 509= A I R. 1930 Lah. 579. 
—S. 20—Common representative. 

' ^ ‘Statement ^ a common representative of both 

parties is an admission. 

Where both the parties and their legal advisers 
agreed in writing that a certain Vakil should hear 
•the dispute between them and that they would 
abide by the statement that he might make before 
the Court, 

Held, that the statement of the Vakil was an ad¬ 
mission made in a suit by a nominee of a party and 
is as efiectual as an admission made in pleadings 
either orally or in writing. {Sulaimaii and Eanhaiya 

Lai, JJ.). himanchal Singh v. Jatwar Singh. 
80I.C. 16=5 L.R.A. Civ. 439 = 46 All. 710 = 

A I R. 1924 All. 970. 

—8. 20—Statement agreed to be accepted. 

Agreement to be bound by the statement of a 
referee—Statement is an admission. 

Where parties to a proceeding agree to abide by 
the statement of a third person, the statement 
made by such person is a statement within the 
meaning of S. 20. It is true that ordinarily, mere 
admissions are not conclusive, as is provided in 
S. 81; but admissions of this kind must be taken to 
be admissions made in a suit by the nominee of a 
party thereto. Such admissions, therefore, are as 
conclusive and effectual as admissions made by the 
parties in their written or oral pleadings. The 
effect is to prevent each party from resiling from 
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EYIDENCB ACT (1872), S. 21—Admiasion and 
confession. 

# 

the statement made by such a nominee. A.I.S. 
1924 All. 570, {Dalai. J.). GORDHAN DAS v. 

TTttratna. 103 l.G. 34=A.I.R. 1927 All. 659. 

—S. 21 —Admission and confession. 

- Distinction. 

Admission is usually applied to a civil trans¬ 
action, and to those matters in criminal cases 
which do not involve a criminal intent. While 
the term confession is usually used in criminal 
Court as denoting an acknowledgment of guilt. 
Admission in a civil suit that a document is 
genuine cannot in the forgery case be regarded as 
confession at all. 37 Cal. 467, Ref. {RanJein, C»<7. 
and Buckland, J.). AMBAB ALI v. EMPEROR. 

1929 Gr.C. 194^A.I.R. 1929 Cal. 539. 
—S. 21—Admission by counsel. 

-- Admission on a point of law. 

An admission made by the counsel on a point of 
law cannot in any way bind client. {Martineau 
and Moti Sagar. JJ.). Nanak OHAND v. Mir 
Muhammad Khan. 75 I.C. 1048= 

A.I.R. 1924 Lah. 702. 

—S. 21—Admission by Uukhtear. 

. A fact admitted by the defendant’s Muktear 

prior to the framing of the issues is not conclusive, 
for the Court may require it to be proved otherwise. 
(Scott-Smiih, A.C.J.). ViR SiNQH v. BHODA 
Singh. 82 I.C. 617=6 Ij.L.J. 358— 

A I.R. 1924 Lah. 744. 
—S. 21—Admission by pleader. . 

—Criminal case — Pleader's adm%ss%on %s binding 

on the party. . 

A pleader has authority to admit certain fact so 

as to dispense with the necessity of further proof 
in a criminal case at the appellate stage : 3 Bom. 
L R. 467, Foil.; 2 Bom. L.R. 751, Dist. {Fawcett 
and Mirza, JJ.). BANSIDAL GANQARAM VANI v. 

Emperor. 112 I.C. 110=11 A.I. Cr. R. 243— 

29 Cr. L.J. 990 = 52 Bom. 686=30 Bom. L.R. 646 = 

A.I.R. 1928 Bom. 241. 

—S. 21—Bond and consideration. 

_Executant of a bond or his representative is 

bound by admission made therein as to the receipt 
of consideration—Burden of proving want of consi¬ 
deration is on him. A.I.R. 1925 Lah. 471 (P. • 

35 All. 194 and 35 All. 353, Bel. on. {Jai Lal.J.h 
KHETU ram r. HARPOOL. 105 I.C. 847- 

II^l-^Thfrdm?B°8\ons!of an 
the Act of Insolvency, cannot 

against another insolvent or as against the 0&cis.l 
Assignee. {Mukerjee and Panton JJ-). ^VCRl 

BAM MOTILAL BOID v. J 107 = 

e6 I.C. 15 = 49 CaL 93=34 

cesfremrns are admissible only against 

the maker. 39 Cal. 995 ; 39 Cal. and 18 GJj J- 
Rpf (Ashuiosh Mookerji and Rankin, JJ.). 

.. SOUBXKOB. NATH MXT... 

A. I. R. 1925 Cal. 1189. 

_ Return cannot be used in favour of person 

making statements therein. nri-tvisions 

Section 95 of the Cess Act restricts the provisions 

ot S. 21 of the Evidence Act and makes th ep 

tion to that sootion inapplicable ^ “ 

those returns. A return oannot be used 

circumstances in favour of the perso ® . 

but it can be used by others for a purpose not 


EVIDENCE ACT (1872), S. 21— CveditoF and 
debtor. „„ 

directly connected with the statements made in the 
return. {Suhrawardy and Chotsner, JJ.). CHAN¬ 
DRA MOHAN MAITI v. KINARAM MAITI. 

79 I.C . 412=A.I.R. 1925 Gal. 408. 

- Admissibility against landlord who signed it. 

Where the Road Cess Return was signed by the 
landlords, it would be admissible as against them. 
{Adami, J.). SaDHU SARAN v. AMBIEA LAD. 

68 I. C. 676=A.I.R. 1923 Pat. 163. 
—S. 21—Condition for use. 

-Admissions cannot be used against a party 

unless they are put to him and an opportunity is 
adorded to him to explain them if they are capable 
of explanation. 123 I. C. 278 and 11 Cal. 580, FoU» 
{Shadi Lai, C. J. and Abdul Qadir, J.). Shapiud- 
din V. Muhammad Idahi. 31 P. L. R. 472= 

12 L. L. J. 149 = A. I. R. 1930 Lab. 714. 
—S. 21—Construction of document. 

- Party's improper construction—No admission. 

It does not matter what view a plaintiff or a 
defendant may take of his obligations. In ques¬ 
tions of construction of documents it does not 
matter in the least whether a litigant calls a docu¬ 
ment “ a contract ” or by any other name; its true 
construction is entirely for the Court. Where a 
manifestly improper construction (to his own preju¬ 
dice) was originally apparently admitted by a party, 
Held, that the Court should apply the right con¬ 
struction only. {Mears, C.J. and Knox, J7). FIRM 
RAM KUNWAR, RAMESHAR DAS V. FIRM NARAIN 

DAS Lachman Das- A.I.R. 1921 AIL 899. 

—S- 21—Co-party. 

--An admission of judgment by one of several 

defendants is no evidence against his co-defendant: 
2 I. A. 113 ; 6 All. 395; 45 Cal. 159, Bef .\ A. I. R. 
1923 Lah. 123 and 44 Cal. 130, Dist. {Tek Chand 
and Agha Haider, JJ.). RASHDUDDIN v. NAZIBUD- 

din. 11 L. L. J. 404= A. I. R. 1929 Lah. 721. 
_^The fact, that one of the defendants was pre¬ 
sent at the time when measurement was made and 
map prepared and took part in the batwara proceed¬ 
ings in which the land in dispute was mentioned as 
plaintiff’s, is certainly evidence though not binding 
as an admission upon the defendants who claim 
under an independent title. {Chatterjea and 
Panton, JJ.). ABDUL HAMID v. BROJENDBA 
KUMAR. 90 I. C. 643= A. I. R. 1926 Cal. 290. 

__The admission of one party may be given in 

evidence against another, when the party against 
whom the admission is sought to be used has a 
joint interest with the party making his admission 
in the subject-matter of the thing to which the 
admission relates. 45 Cal. 159, Ref. {Newbould and 
Ohose JJ.). NAQENDRANATH v. LA'WRBNCB 
JUTE CO., ltd. 61 I.C. 544=25 C.W.N. 89= 

A.I.R. 1921 Gal. 197. 

— S. 21—Co-reversioner. 

- Admission by one does not bind another. 

One reversioner should not bo regarded as deriv¬ 
ing his interest from another in whom no interest 

ever vested, even though that other was his own 
father. So, an admission made by one reversiowr 
does not bind another even though that other is his 
son. 22 All. 33 and 28 Mad. 67, Ref. {Drake- 
Brockman, J. C.). GULAB THAKUR t>. FADALI. 

68 I.C. 586= A.I.R. 1921 Nag. 158. 
—S. 21—Creditor and debtor. 

•-Entry in a bond that no other sum is due is 

not binding on creditor but is only an admission 
in favour of debtor. {Campbell, J.). 

MAL V. NABI BAKSH. 93 I.C. 996— 

A. I. R. 1926 Lah. 381. 
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SYIDENGE ACT (1872), S. 21—Evidentiary Talae. 
—S. 21—Evidentiary value. 

- Admission are not conclusive unless amount" 

%ng to estoppel. 

Aa admission made in a Court of law no doubt 
'Carries with it great weight but it is not conclusive 
and binding on the party making it, unless it 
•operates as an estoppel. The burden of proof, 
however, rests heavily upon the party and after 
‘Ixim, his heirs, to show that the admissions were 
tintrue, {Mirza and Baker, JJ.), BAI DEV&lANI v. 
Ravishankar Kar OghADBHAI. 116 I.C. 236= 

53 Bom. 321=31 Bom. L.R. 109 = 
A. I. R. 1929 Bom. 147. 

- Every admission is evidence against a party 

making it. 

Every admission which a party makes, is evi- 
'denoe against him, and may properly be acted on 
without necessarily accepting other admissions on 
other statements which he may have made. 
iiSimpson, A. J. C.) LACHHMAN DA3 v. BHAQI- 
BATR. 90 I.C. 487= A. I. R. 1926 Oudh 41. 

- Admission in 1903 of existence of door cannot 

mean that it existed prior thereto. 

In 1903, the plaintid’s predecessors-in-title made 
«n admission in a case brought by them against 
their step-mother to the eSect that a door existed 
at A in the court-yard now in dispute and that it 
had been opened by the father of the present defen- 
■^nt. 

Held, that this admission alone was not sufhci- 
ent to prove that the door was opened by defen¬ 
dant's father at any time prior to 1903. {Moti 
Sagar, J.). Hiea Nand v. Ahmad Yab. 

A.I.R. 1923 Lah. 608. 
—S. 21—Ezeoutlon purchaser. 

- ‘Bound by admission of judgment^dehtor, 

A purchaser at an ordinary execution sale is in 
privity with and the representative-in-interest of 
the judgment-debtor within the meaning of section 
ai of the Evidence Act, so as to be bound by his 
admissions. He cannot contend that the terms of 
the bargain were unconscionable. 18 W.R. 166 : 22 
Cal. 909, Foil. {Baker, OJfg. J.C.). Har BHAGAT 
C, PANDIT NARAYAN RAO. 78 I.C. 333=s 

A.I.R. 1924 Nag. 208. 
—S. 21—Favourable admission. 

- Admission in favour of person making it when 

admissible. 

The question was when A died. A mortgage-deed 
executed by A’s son in a 1892, in which, A is des¬ 
cribed as dead is admissible, and will be used in 
iavour of A’s son as it is relevant otherwise than as 
an admission under S. 11 (2). {Mookerjee, C.J. and 
Bankin, J.). SAYERUDDIN AKONDA v. SAmERUD- 
DIN AKONDA. 72 I.C. 983= A.I.R. 1923 Cal. 378. 
—S. 21—Joint family. 

- ■■One member stating family is not joint — State¬ 
ment M not admissible against others who contend 
otherwise. 

The admission of a member of a Hindu family 
that the family is not joint and that certain pro¬ 
perties belong exclusively to a certain other mem¬ 
ber thereof is not admissible against other members 
who contend that the family is joint. {Newbould 
and Ghose, JJ.). NAQENDRA Nath v. LAWRENCE 
Jute Co., ltd. . 61 I.C. 544=25 C.W.N. 89 = 

A.I.R. 1921 Cal. 197. 

—S. 21—Oral confession. 

-Oral confession to Magistrate is relevant and 

may be proved by. testimony of the Magistrate 
21 P.R. 1881 (Cr.); 52 P.R. 1887 (Or.); 11 P.R. 1918 
ICr) ; A.I.R. 1925 Lah. 557; A.»I.'R. 1922 Mad. 40, 
•Foil, ; Opinion of Shah, J. in 21 Bom. L.R. 1065 and 


EVIDENCE ACT (1872), 8. 21—Solicitor's ad* 
counts. 

A.I.R. 1922 Cal. 342,Diss. from. {TekChand, J.), 
Bhaged Singh v. Emperor. 121 I.C. 497^ 

1929 Cr. G.426= 
31 Cr.L.J. 269 A.I.R. 1929 Lah. 794. 
—S. 21—Pedigree. 

- Production—Admission of relationship. 

From the mere fact that a pedigree is hied by a 
person, it cannot be assumed that he admitted all 
the relationship stated in it to be correct. {Lyle, 
A.J.C.). bhima Singh v. mt. sundab. 

69 I.C. 421 = 9 O.L.J. 186= 
26 O.G. 109 = A.I.R. 1922 Oudh 218. 
—S. 21—Police file. 

■“Plaintiffs having to prove loss of certain 
account book in his custody cannot put in police 
file of alleged theft from his house. {Wilberforce, 
J.). Babu V. SuKHA Singh. 4 L.L.J. 418= 

A.I.R. 1921 Lah. 332. 

—S- 21—Recitals in deed. 

-—Recital in deed executed by Hindu widow la 

admissible as evidence of legal necessity. 4:4 Cal 
186 ; 1922 A. 436, Foil. {Mukerji and Dalai, JJ.). 
Darbarilal V. Gobind Saran. 80 I.C. 31= 
46 All. 822 = 22 A.L.J. 753=5 L-R.A. Civ. 536 = 

A.I.R. 1924 All. 902. 
■An assertion in the kohala executed by a ten¬ 
ant in favour of his transferee, that bis right in it 
was a permanent one is admissible under S. 13 in 
evidence in a suit for ejectment of the tenant where 
permanent tenancy was claimed. {Rankin, J.), 

Jnanendra Nath v. Nasea dasi. 83 i.c. 948, 

39 C.L.J. 526= A.I.R. 1924 Cal. 991. 
—S. 21—Scope and construction. 

- Section should be strictly construed. 

S. 21 (3), which lays down that an admission 
may be proved by or on behalf of the person making 
it, if it is relevant otherwise than as an admission, 
is an exception to the general rule and as such 
should be strictly construed. That clause is in¬ 
tended to apply to oases in which the statement is 
sought to be used in evidence otherwise than as an 
admission, for instance as part of the res gestae, as 
a statement accompanying or explaining a particu¬ 
lar conduct but it cannot be held that a statement 
which is inadmissible in evidence under the general 
rule can be made admissible as such by reference 
to S. 21 (3). {Raza and Srivastava, JJ.). ALICE 

Georgina Paschand v. Emma Bertha pas- 
OHAND Nixon. A.I.R. 1930 Oudh 441 = 

^ ^ 7 O.W.N. 683. 

—S. 21—Self-serving statement. 

- Admission in his own favour — Admissibility, 

Where the question is whether a person is a 
benamidar or real owner of property : 

Rer Dawson filler , G. J.—Even self-serving 
statements made by the person are admissible 
under S. 11 if they render fact in issue highly pro¬ 
bable or highly improbable. 

Per Mullick, J. —Admissions made by the person, 
in his own favour are not admissible. 

Foster, <7.—Where the statements ate made 
by the person in the course of his instructions to 
his local agent who assists him in acquiring the 
property they are admissible as res gestae. {Datoson 
Miller, C. JMullick and Foster, JJ.). Harihar 
Prasad Singh v. Maharaj Kesho Prasad 
Singh. 93 I. C. 454 = 3 P. L. T. Sup. 1= 

A.I.R. 1925 Pat. 68 (P.B.). 
—S. 21—Solicitop’s accounts. 

- Entries in—Are admissible. 

Entries in solicitor’s books of account regarding 
object of purchase for client are neither inadmissible 
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EVIDENCE ACT (1872), S. 21—Statement by 
deceased person. 

nor irrelevant nor. hearsay. {yiscount Sum/ner). 
HABIBAM SEBOWGEB V. MADAN MOHAN BAGDA. 
114 I.C. 565 = 1929 A L.J. 406=49 C. D. J. 335= 

33 C. W. N. 493=31 Bom. L.K. 710 = 
1929 M.W.N. 422=30 M.L.W. 835= 
A.I.R. 1929 PX. 77 = 57 M.L-J. 581 (PX.). 

—8. 21—Statement by deceased person. 

-- Statement that a document is a copy of the ori- 

ginal is admissible. 

The statement that a document is a copy of the 
original is admissible where made by a deceased 
person in a document relating to a relevant fact 
and also as an admission under S. 21. {Lord Atkin). 
V SEETHAYA V. P. SUBRAMANTA SOMAYAJULU. 

117 I. C. 507 = 62 Mad. 453= 
56 I. A. 146 = 33 C. W. N. 578 = 
29 M L. W. 804=31 Bom. L. R. 756= 
49 C. L. J. 566=1929 M. W. N. 553= 
A. I. R. 1929 P. C. 115 = 56 M. L.J.730 (P C.). 
—S. 21—Unregistered-deed. 

__ Statement in unregistered compromise is ad¬ 
missible as admission. 

A compromise-agreement operating as a lease 
requires registration notwithstanding the fact that 
it has been embodied in a decree, and such an 
agreement, if unregistered, will not be admissible 
as a lease, although a statement in it may be admit¬ 
ted as an admission. When such a statement is 
admitted as an admission it is only a piece of 
evidence and it is open to the party who has made 
the admission to show that it was made in circum¬ 
stances which did not make the admission binding 

on him or her as the case may be; A.I.R. 1919 P.C. 79, 
Eel on. {MitUr, J ). SAILESH CHANDRA SABKAB V. 
BIRESWAR CHATTERJEE. A. I. R. 1930 Cal. 559. 
_8. 21—Use in evidence. 

__Xt is unsafe, if not unjust, in a case where 

an estimate is to be arrived at from the materials 
at the disposal of the Court to rely upon the admis¬ 
sion of the defendant alone. (Ross andWort, JJ.). 
■rameshwar Kuer V. Lachman Prasad Sahi. 

107 I. C. 844. 


—S. 21—Will. 

-Statement in a unll cannot he proved tn maker s 

favour. . . 

A statement in a will suggesting an inference as 

to a fact in issue, cannot be proved by or on behalf 

of the person who made it or his representativo-in- 

interest. Even where two executors, who were 

members of the family, acted upon the will, still 

the statement cannot bo treated as an admission by 

the members of the family that the 

the will is true. {Sir Lawrence 

PATTABHIUAM RAO tJ. N im- 

MOORTHY. 100 I.C. 835 = 26 C.W.N. 273- 

15 M L.W. 404= A.I.R. 1922 P. C. 102. 

—8.23— Admission in compromise. 

_ S. ‘23 is no bar to use of admtssions vn com¬ 
promise which is 7iot rejected. it and 

The parties to a suit agreed to compromise it and 

execute^d a statement to that effect A petition was 
presented stating that the case had ^en compro 

mi “cd with a pmyer for decree. But rt was «gned 

hy one defendant only; the other 

acrceinc with its terms. Thereupon Court framed 
InZll Z ascertain whether the 

binding on all the parties. Against the order of 
the Court framing an issue and directing 
quiry to be made, the plaintiff filed an appeal vrhioh 
W. 1 B dismissed, the Court holding^the f 

result of the inquiry by Trial Court. was ‘leld that 
the compromise was not binding on all the defen- 


EYIDENGE ACT (1872)—S. 23—Letters. . 

dants and the suit was dismissed.. Oni appeal, the- 
District Judge held that as the compromise had. 
been rejected and held not binding, and the appeaU 
from the order was also dismissed, the admissions 
in the agreement could not be used as evidence as- 
S. 23 acted as bar. 

Held, that the agreement between the parties to 
compromise had been reduced to writing and had 
been filed in Court. It was wrong to say that the'- 
compromise was rejected and held not binding and 
that an appeal from that order was dismissed. Th^ 
appeal was against the decision of the Trial Court 
to make an inquiry against the binding nature of* 
the compromise. Therefore, there had been no • 
final adjudication by the District Judge that the 
compromise was not binding. It was necessary for - 
the District Judge to decide whether the compro-; 
mise propounded by the plaintiff was binding on • 
the defendants and S. 23 did not present any bar to 
the proof of the compromise, if it was made as- 
alleged by the plaintiff. {JaiLal. J.). SADHU RAM v. 
Botha Ram. 11 L.L.J. 446=A.I.R. 1930 Lah. 293. 

- -— -Admissions to a person to whom the parties,- 
went for compromise are not inadmissible in evi¬ 
dence unless there was an express agreement thaV* 
the evidence of the statements was not to be givens. 
{Campbell, J.). FIRM BULAKI RAM v. BHAGATr 
Ram. 95 I. C. 363 = A.I.R. 1926 Lah. 548.. 

—S. 23—Land Acquisition proceedings. ' 


-- Negotiations — Offer without prejudice-^Ad- ^ 

missibility. ^ , 

Where after a notification for the compulsory 
acquisition'of land, negotiations are started with', 
the owner of the property by the Government re- 
garding price and certain offers are made by the- 
Government expressly “ without prejudice ” evi¬ 
dence of these offers is not admissible in an appeal} 
by the owner from an award as to the price made- 
by the District Judge. {JaiLal and Abdul Eaoof,. 
JJ.). RANZOR SINGH V SEORETARY OP STATE. • 

92 I.C. 319 = A.I.R. 1926 Lah. 5W.;. 


-xS. 23—Letters. . ) 

_ 23 does 7iot cover case of letters merely: 

because of the inscription " without prejudice.*' 

Letters having the inscription “ without preju¬ 
dice” were accepted in evidence in lower Court. 
It was argued that they were inadmissible in evi-n 


HeZd, that the provisions of S. 23 under which* 
the privilege was claimed did not cover the oaset* 
The provisions excluded from category of relevant 
evidence, such admissions as are made, either: 
upon au express condition that evidence of it is not 
to be given or under circumstances from which the - 
Court can infer that the parties agreed together-- 
that evidence of it should not be given.” 

Moreover, where the defendant’s counsel admit® 
the letters in the Trial Court, the privilege is with-* 
drawn and the letters are free to be used in as 
evidence in a judicial proceeding. {Stuart^ G. J. 
and Wazir Hasan, J.). LUCKNOW IMPROVEMENT 
TRUST V. P. L. JAITBY & Co. 6 O.W N. 1088--* 

A.I.R. 1930 Ottdh 105». 


—8. 24. 


Acceptance in part. 
Approver. 

Confession in custody. 
Duty of Court. 
Evidentiary value oft 
Free confession. 
Inducement. 

Person in authority. 
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.EVIDENCE ACT (1872). S. 24—Acceptance In 
part. 

Proof of. 

Retracted. 

Scope. 

Yalne of confession. 

What is confession. 

Hiscellaneotts. 

—8. 23—Acceptance in part. 

- Confession not full—Court can reject portions 

^that are false and deduce guilt. 

Where the ooafession is anything but a full 

• confession, the Court is at liberty to use the confes- 
eion as it stands and derive a dedaotion of the 
.guilt of the man who made it even while rejecting 
'portions of it which are false. {Stuart, G.J. and 

Baza, J.). MATA DiN v. EmPEROB. 

123 I. C. 886s=31 Or. L.J. 575 = 
6 O W N. 1017 = A.I.R. 1930 Oudh 113. 

-When a confession is given in evidence, the 

whole of it must be given. But it cannot be said 
'that if the Courts believe the confession it must 
also accept the circumstances alleged by the accused 
in extenuation, however improbable may be the 
Court can believe that part of it which tells against 
the accused and reject that part which tells in his 
favour. {Waller and Reilly, JJ.). Lakshmatta v 
Emperor. 1930 M.W.N. 785. 

- ‘Criminal Trial—Confession must he considered 

-os a whole. 

If accused is to be convicted on his confession, it 
must be taken as a whole and it would be unsafe’ to 
use the part against him and discredit the part 
-in. his favour. 39 Cal. 855 and 21 Cal. 955 , Foil. 
■{Kumaraswami Sastri, /.). T.R. SRINIVASA Row v 
Emperor. 109 I.C. 605=27 M.L.W. 318= 

1928 M.W.N. 161 = 9 A.I. Cr. R, 333 = 
29Cr.L J. 589=1 Mad. Cr. C. 113= 
A I R. 1928 Mad. 493=53 M.L.J. 607. 

- ‘Confession must he read as a whole — Exception’. 

A confession or statement of an accused person 
must be road and accepted as a whole unless there 
'is evidence to contradict any portion thereof in 
which case such portion may bo rejected. {Jai Lai 
and Dalip Singh, JJ.). Waryam Singh v. Em¬ 
peror. 99 I.C. 71 = 28 Cr. L.J. 39= 

^ . , , A I-R- 1926 Lah. 553. 

' Lonfesswn must be accepted as a whole. 

Where the only evidence against the accused is 
'Jiis confessional statement, the Court must accept 
the whole of the confessional statement. {Deva- 
doss and Wallace, JJ.). KATIRI, In re. 83 I.C 355= 

28 Cr. L.J. 1133=A.I.R. 1925 Mad. 1069. 
- Discovery. 

Though, no doubt, when portions of the state¬ 
ment are admitted, the persons affected thereby mav 
•demand that the statement should bo admitted and 

• oonsidored in Its entirety, yet the principle that 
portions of a statement or confession may bo 

T .J .^.^4 4*1, ,# r. , . recognised in the 
Evidence Act itself. If and when certain facts are 

•deposed to as discovered in consequence of informa¬ 
tion received from the accused when in custody of 
the Polioe, so much of the information as relates 
■distinctly to the fact or facts thereby discovered 
will become admissible. {Teunon and Ghose,JJ.). 
Legal Remembrancer v. Datip Mohan Singh 
Roy. 39 Cal. 167 = A.I.R. 1922 Cal. 332. 

—S. 23—Approver. 

Approver's confessional statement induced as a 
•result of undue pressure—S. 24 does not exclude such 
■statement made under Criminal P. C., S. 339 (2). 

An approver’s disclosure is in its very nature 
••Iwayethe result of an inducement or promise 


EVIDENCE ACT (1872), 8. 42—Datyof Court. ^ ^ 

namely, the inducement to confess upon a promise 
of pardon ; but should it appear that it was extorted 
as the result of undue duress, such as threats or 
violence, to that extent the provisions of S. 24 
would be applicable and the confessional statement 
would have to be ruled out of evidence. Such a 
statement is not excluded from evidence by S, 24, 
Evidence Act: 6 A.L.J. 691, Foil. {Fforde and 
Jai Lai, JJ.). Ram Nath v. emperor. 

108 I. 0. 514=9 Lah. 608 = 10 A.I.Gr.R. 76= 
29 Cr. L. J. 413=29 P. L. R. 165 = 

A.I.R. 1928 Lah. 320. 

-'Approver tried on the basis of his statement 

—Statement retracted must be corroborated by 
other tevidence. {Fforde and Jai Lai, JJ.). RAM 
Nath v. Emperor. 108 I. C. 514= 

9 Lah. 608 = 10 A. I. Cr. R. 76= 
29 Cr. L. J. 413 = 29 P. L. R.165 = 

A. I. R. 1928 Lah. 320. 

■The hope of being made an approver does not 
show that the confession is not voluntary. {Adami 
and Bucknill, JJ.). NILMADHAB CHAUDHURY V. 
Emperor. 96 I. C. 509 = 7 A.I.Cr.R. 75= 

5 Pat. 171 = 27 Cr. L.J. 957=A.I.R. 1926 Pat. 279. 
—Inducement by police officer—Tender of pardon 
—Statement made by approver. 

The accused made a confession in which he im¬ 
plicated throe persons in an offence of murder. At 
the trial of the three persons the accused was grant¬ 
ed a conditional pardon and examined as a witness 
for the prosecution. The three persons were acquit¬ 
ted and the accused was tried for the offence 
of murder, 

Seld, the confession made by the accused in the 
first murder trial was inadmissible in evidence 
against him under S. 24 of the Evidence Act. The 
statements made by the accused in the first murder 
trial as a witness under a tender of pardon are 
admissible for they were removed from the opera¬ 
tion of S. 24 by virtue of S. 339, 01. (2) of the Or. 
P. Code. The statements made by the accused in 
the trial of the Police officer concerned in the in¬ 
vestigation of the case could be admitted in evi¬ 
dence against him on his own trial for murder. 
{Heaton, A.C.J., Shah and Hayward, JJ.). EM¬ 
PEROR V. OUNNA. 59 I. C. 324= 

22 Cr. L. J. 68=22 Bom. L.R. 1237. 
—S. 23—Confession in custody. 

-—Statements of accused in Excise case in cus¬ 
tody and after their removal to Excise barracks 
were held inadmissible. (C. G. Ohose and Duval, 
JJ.). BAiTAsi iMosi Dassi V. Emperor. 

98 I.C. 301 = 53 Cal. 706= 30 C.W.N. 853 = 
27 Cr.L.J. 1329= A.I.R. 1926 Cal. 1163. 

—- Accused in police custody—Presumption that 

his confession is induced is not correct. 

The mere fact of a person being in custody cannot 
be a good basis for a presumption that any oonfes- 
sion he may mako is caused by an inducement, 
threat or promise having reference to the charge 
against him, proceeding from some police officer 
and sufficient to make him believe that he would 
be benefitted in the trial by ELaking it. {Hallifax 
andKinkhede, A.J.Cs.). Dadi LODHI v. Emperor. 

95 I.C. 59 = 27 Cr.L.J. 731 = 
A.I.R. 1926 Nag. 368. 

—8. 24—Duty of Court. 

;--Case entirely resting on confession— Manner 

in which confession obtained uncertain—Accused 
^ould get benefit of doubt. {Broadxoay and Aaha 
Haxdar, JJ.). Rahman t>. E.MPEROR. 

119 I.C. 320 = 1930 Cr.C. 103=30 Cr.L.J. 1080= 

A.I.R. 1930 Lah. 88. 
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EVIDENCE ACT (1872), 8 . 29— Duty of Court. 


- Admissibility of confession must he decided 

before contents of confession are looked at. 

When the admissibility of a oonfession depends 
upon a conclusion as to the truth about conflicting 
evidence antecedent to the making of the confes¬ 
sion and tending to show that it is liable to rejec¬ 
tion under S. 24, the trial Judge must make up his 
mind upon this issue, and decide the question of 
admissibility before relying upon the contents of 
the confession. {Walsh and Sulaiman, JJ.), 
FATEH CHAND V, EMPEROB. 86 I.C. 1001 = 

26 Cr. L. J. 937 = 6 L. R. A. Cr. 89 = 

A. I. R. 1925 All. 606. 

- Doubt as to — Admissibility—Court should lean 

in favour of accused. 

In a case of doubt on the question of admissi¬ 
bility of evidence when it is of such vital im¬ 
portance to the prisoners as their own confessions 
one should not hold them as admissible unless 
one is affirmatively satisfied as to their relevancy. 
JB, V. Warringham, 2 Den. C. O. 447-n., (If51) Foil. 
{Mukorji, J.). Emperor v. Pauokkari Dutt. 

86 I. C. 414=52 Cal. 67 = 
29 C. W. N. 300=26 Cr. L. J. 782= 

A.I.R. 1925 Cal. 587. 


-Three-fold function. 


In scrutinising a case from the point of view of 
S. 24, the Court will have to perform a three-fold 
function. It will have, as a Court, to determine 
the sufficiency of the inducement, threat, or 
promise as affording certain grounds ; it will have 
again to clothe itself with the mentality of the 
accused to see whether the grounds would appear 
to the accused reasonable for a supposition that is 
mentioned in the section; lastly, it will have to 
judge, as a Court, if the confession appears to have 
been caused in consequence of the inducement, 
threat or promise; [52 Cal. 67,There is no 
rule of law which compels a Court to raise an 
inference of improper inducement from the mere 
fact that a confession is retracted. (Broadway and 
Addison, JJ.). PARTAB SiNGH v. EMPEROR. 

93 I. C. 978 = 7 L. L. J. 482=6 Lah. 415 = 
27 Cr. L. J. dl4=A. 1. R. 1925 Lah. 605. 
—-8. 24—Eyidentiapy value of. 

__Although the evidence of admission of guilt to 

villagers is sufficient to justify the conviction, still 
the evidence that such an admission was made 
must be closely scrutinized like all other evidence 
which is used to prove a case of murder. A.I.R. 
1928 Oudh 393 and A.I.R. 1929 Oudh 167, Ref. 
iRazaand Pullan, JJ.). TAULE v. Emperor. 

117 I.C. 737 = 6 O.W.N. 309 = 30 Cr. L.J. 829 = 
1929 C. Cr. 14 = A. I. R. 1929 Oudh 272. 
- Extra-judicial confession as of great impor¬ 
No doubt the extra-judicial confession is of great 
importance but it must be a true extra-judicial con¬ 
fession and not one fabricated in order to provide 
additional evidence for what rightly or wrongly tbe 
investigation officer considers to be a weak case. 

- Extra judicial confessions are not entitled to 

any weight—To base conviction on such a confession 

* Apirt'^l’rom the question whether or not extra¬ 
judicial confessions are inadmissible in evidence, 
they are not of such a nature as entitle them to 
any weight, because it is impossible to ascertain 
the exact words used by the person. To base a 


EVIDENCE ACT (1872), S 2i-^lndaoemeni.:iG t . 

conviction on such a confession is not 'safe t 
14 P. R. 1911 (Or.), Bel. on. (Broadway and Agheet 
Haidar, JJ.). Deo Raj v. Empbrob. i 

111 I.C. 449=29 P.L.R. 486=29 Or. L.J. 865=^ 

A.I.R. 1928 Lab.. 858. 

*-Confession before villagers who are trust*- 

worthy witnesses may be as strong evidence against; 
accused as confession before Magistrate and requirei^ 
no corroboration. (Stuart, C. J. and Rata, J.)»- 
Emperor 0). BADAii. 112 I.C. 897=- 

5 O.W.N. 698 = 30 Cr. L.J. 33= 
11 A.I.Cr. R. 820=A.I.R. 1928 Onto 393.. 
- All the parts of a c<mfession are not entitled Un¬ 
equal weight—Some may be believed while others re- 
jected. 

After the entire statement of a prisoner has beeir 
gi ven in evidence, any part of it may be contradicted^- 
by the prosecution if they choose to do so, and then' 
the whole testimony is left open for consideration. 
precisely as in other cases where one part of tlm 
evidence contradicts another. Even without suott' 
contradiction it is not supposed that all the 
of a confession are entitled to equal credit. If suffi'"- 
cient grounds exist the part that charges the priso- 
ner may be believed, while that which is in hia- 
favour may be rejected : 40 Cal. 873, Foil. (Stuartt 
C. J. and Baza, J.). NiBBHAY NatH v. EmPEROB*. 

98 I. C. 178 = 1 Luck. 417=29 O. C. 369 = 
13 O. L. J. 809 = 3 O. W. K. 800— 
27 Cr. L. J. 1282=A. I. R. 1926 Oudh 618. 

— S. 24—Free oonfession. . j * 

— Confession, when not in police custody, tn- 
respectable person and not obtained as a result of<' 
duress is admissible and sufficient to convict the 
confessor. (Stuart, C. J. and 
BAEAK V. Emperor. 99 i.c. 23 ^- 

3 O. W. N. 301=28 Cr. L. J- 104=7 A. I. Cr. R. 238. 
_ Threats made but not influencing accused — 

Confession is admissible. a v x ii... 

Where threats are made to the accused but the ^ 

accused makes the statements deliberately, 
uninfluenced by the threats, S. 24 does not apply;- 

25 Bom. 168, Foil. (Crump, J.). E^^EROB oi. 

anandhAO GANQARAM. 89 !• C. 1046 

ANANDBAO ^ ^ 1034=49 Bom. 642=- 

26 Cr. L. J. 1478=A. I. R. 1925 Bom. 529. 
—S. 24—Inducement. 

_Accused making confession to witness—'Judgo 

rejecting it thinking that accused made it under¬ 
belief that it would be to his advantage—Confes¬ 
sion is not invalid and should not be rejected. 
(Coutts-Trotter, C.J. and Walsh, J .). PUBLIC PROSE- 

nuTOR V. ChandaT a Shettt. 2 M.Cr. C- 56= 

A.I.R. 1929 Mad. 92. 

__ Village Panqh telling that truth has come outr 

and the accused had better say what he knew—Confess 
sion was held inadmissible. 

Whether any threat or inducement was offered 
or not in a particular case is a question of fact and 
has to be decided with reference to the circumstance* 
of that case and that it is not safe to make any 
generalisations merely on the ground that certain 
set of words used in a particular case or particular 
cases have been held to be in the nature of au me* 

ducement. , .t. x *v 

Where a village Panoh told the accused that tne 
truth had come out, that the villagers were being: 
worried about the affair- and he had better say wha®. 
he knew and the accused thereupon made a con¬ 
fession, ,, _ 

Held , that there was veiled threat as well 
ducement and the confession was ‘ 

9 Bom. H.C. 358; B. v. Thomas, (1834) 6 C. & P- 
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B. V. Felon, 7 Q. B. D. 147 and U. v. Thompson, 
3 Q. B. D. 12, Bel. on ; A. I. R. 1923 C. 458, Foil. 
{Courtney-Terrell, G. J. and Fael Ali, tT.). K.UNJA 
Bubudhi V. Emperor. 116 I.C. 770=8 Pat. 289= 

10 P.li.T. 549=30 Gp. L.J. 675 = 1929 Gp.G. 62= 
13 A.I. Gr. R. 143= A I R. 1929 Pat. 275. 

— Confession should not he accepted, when evi* 
donee does not show that it was not caused hy induce^ 
ment. 

Where the Court is not satisfied on evidence that 
the confession made by the accused was not caused 
by any inducement, threat or promise proceeding 
from any person in authority, the confession should 
not be accepted. {Barlee, J.C. and Kalumal, A.J.C.). 
Emperor v. Panjal. 1929 Cr.G. 539= 

A.I.R. 1929 Sind 249. 

- Statement of accused before a Magistrate: “J 

want to make a clean breast of everything for the 
reason that if I serve the Government in any way, 
the Government may take pity on me " was held not 
in itself inadmissible. 

In order to make a confession inadmissible 
there must be something from which it should be 
inferred that the inducement or promise was given 
to the accused by some person who had authority 
to give it. It is not enough for the accused to 
entertain a hope, which may turn out to be an idle 
hope, that in consequence of his giving certain in¬ 
formation, he would be rewarded by the Govern- 
ment, it must be shown that the hope was directly 
inspired by some one who had authority to make 
the promise. 

Where an accused in makings confession to a 
Magistrate said : “I want to make a clean breast 
of everything for the reason that if I serve the 
Government in any way, the Government may take 
pity on me,” 

Held, that this was not in itself sufficient to 
render the confession inadmissible having regard to 
the provisions of S. 24. {Chotzner and Gregory, JJ.). 
8AMIUDD1N V. Emperor. 109 I.C. 225= 

32 C.W.N. 616=10 A. I. R. Cr. 223 = 
29 Gr. L.J. 497=A.I.R. 1928 Cal. 500. 

“Mukhia of a village, confessed to—Confessor 
volunteering to make the statement—There is no in¬ 
ducement. 

Where, although the Mukhia, the person con¬ 
fessed to, is undoubted by a man in authority, and 
would appear to a villager as a person who was able, 
or likely to be able, to promise a pardon or some 
other inducement, the confessor volunteered to 
make the statement if he could get some assurance 
from the Mukhia that he, the Mukhia, would do 
his best to help him, 

Held, that it is not an inducement proceeding 
from the person in authority within the meaning of 
the section so as to make the confession either 
inadmissible or irrelevant. t,Walsh and Pullan, 
//.). Emperor V. Mt. HAR PiARi. 97 i.c. 44= 
49 All.'57 = 24 A.L.J. 998 = 27 Cr. L.J. 1068= 
7 L.R.A. Cr. 166 = A I. R. 1926 All. 737. 

- Pressure by police inducing accused to suppose 

that he would get a temporal benefit—Confession is 
irrelevant. 

If the pressure exercised by a police officer in 
extorting confession from an accused is sufficient to 
give the accused grounds which would appear to 
him reasonable for supposing that by making it he 
would gain any advantage or avoid any evil of a 
temporal nature, the confession would not only be 


EYIDENOE ACT (1872), 8. 24—Indacement. 

weak in value, but wholly irrelevant under S. 24. 
{Sulaiman, J.). DIP SlNOH v. EMPEROR. 

911.G. 894=7 L.R.A. Cr. 1 = 27 Cr. L.J. 158= 

A.I.R. 1926 All. 246. 

■ ' ' ‘Person in authority telling accused that if he 

gives true account he will he pardoned — Accused's 
confession is irrelevant, unless the inducement has 
ceased to operate. 

If a man is told by a person in authority that if 
he gives a true account of the matter he will be 
pardoned, that is a continuing ofier, the thread of 
which continues unbroken until it is accepted by 
the confession which completes the bargain, unless 
there is some oiroumstance which breaks it so as to 
show that the inducement no longer operates, and 
that the person confessing has no longer any hope 
of gaining anything from the authorities by making 
confession. {Walsh and Sulaiman, JJ.). Eateh 
Chandv. Emperor. 86 I.C. 1001=26 Cr. L.J-937= 

6 L.R.A. Cr. 89 = A.1.R. 1925 All. 606. 

- Moral exhortation by direct superior of accused 

is not objectioyiable. 

If a person who is suspected of an ofience is 
examined by a person in direct authority over him 
and if it is only in consequence of an inducement 
by way of benefit or a threat that the person under 
suspicion makes self-incriminating statements such 
are, broadly speaking, not receivable in evidence 
because they are not in law regarded as strictly of a 
voluntary nature but as having been perhaps 
induced in the one case b; a false hope and in the 
other by fear. On the other hand a merely moral 
exhortation to tell the truth is in no way objection¬ 
able. {Bucknill and Kulwant Sahay, JJ.). Emperor 
V. akhiiiEshwar Prasad. 89 I.C. 961= 

4 Pat. 646 = 26 Gr. L.J. 1441 = A.I.R 1925 Pat. 772. 

- Promise to consider the prayer for being taken 

as approver—Confession is inadmissible. 

Where accused is told by a person in authority 
that if he makes a voluntary confession which is 
considered to be full and true, his prayer for being 
made an approver will receive due consideration, 

Held, the confession made under such cir¬ 
cumstances is inadmissible. {Walsh and Kanhaiya 
Lal,JJ.). Tara V. Ktnq-Emperor. 741 0.529= 
45 AH. 633=21 A.L.J. 585 = 24 Gr. L. J. 785= 

A.I.R 1924 All. 72. 

- Confession under inducement of being made 

approver is not admissible. 

At the end of his confession accused said that he 
had been told by the darogha that he would be 
made an approver. He explained to the Magistrate 
in the most convincing fashion that he was telling 
the truth for this reason, and that he knew that 
what he said might procure his conviction or his 
release. The Magistrate wrote the usual certificate 
in an unusual form. He said ‘‘ I believe the above 
statement was voluntarily made although it is 
quite possible that the police officers may have told 
him that he will be made an approver,” 

Held, that this confession should not have been 
admitted in the face of this. Section 24 of the 
Evidence Act makes a confession inadmissible, if 
it appears to have been caused by any inducement 
or promise. {Walsh, J.). Khetal v. Emperor. 

73 I.C. 62 = 21 A.L.J. 143 = 
45 All. 300=4 L.R.A.Gr. 13 = 24 Cr.L.J. 526 = 

A.I.R. 1923 All. 352. 

- Confession on a promise of release is not 

admissible. 

Where the accused told the Magistrate that he 
had been told to tell the truth by a Saheb who told 
him to tell the truth and he would be released. 
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EVIDENCE ACT (1872), S. 24—Indaoement. jv 

Held, that the confession was made under an in¬ 
ducement. {Macleod, O.J. and Shah, J.). BlNA- 
NATH SUNDEBJI V. EHPEBOB. 60 1.0. 1006= 

45 Bom. 1088= 23 Bom. L.R. 338=22 Cf.L.J. 318 = 

A.I.R. 1921 Bom. 70. 

- Confession—Feat encouraged by Police officer 

—Offer of pardon—Statements are inadmissible. 

A confession made by an accused person under 
fear, encouraged by a police ofi&cer in a subtle way 
in the hours that elapsed before the accused reached 
the Magistrate, is inadmissible in evidence. Ac¬ 
cused made an incriminating statement before a 
Magistrate and was sent to jail. An application 
for bail was refused at the instance of the Police. 
The accused was suddenly released on nominal bail 
and thereafter he made himself useful to the Police 
by pointing out various places and in other ways. 
Subsequently he made a second statement before 
the Magistrate more detailed than the first, much 
in the fashion of an approver’s statement. 

Held, that under such circumstances it was diffi¬ 
cult to believe that the accused was not given to 
understand that a pardon was going to be offered 
to him. The second statement by the accused was 
inadmissible in evidence. A confession made by an 
accused person on an inducement by a Police Officer 
that he would be offered a pardon is admissible in 
evidence. The evidence of an accomplice, if suspi¬ 
cious, requires corroboration. {Walmsley and Sham- 
sul Hilda, tTJ.). Emperob v. ANANT KUMAR 
Banerjee. 60 I.C. 417=22 CrX.J. 225= 

32C.L.J. 204. 


—S. 24—Person in authority. 

- Co-villager exercising no influence or autho¬ 
rity is not person in authority.** 

It would be doing violence to the terms of 8. 24, 
to hold that a co-villager who does not exercise any 
influence or authority in the village is a person in 
authority, although the accused might have 
thought him to be such a person ; A.I.R. 1923 Cal. 
4fi8; 11 C.W.N. 901 and A.I.R. 1922 Lah. 263, Bel. 
on. {Bankin, C.J. and C.C. Ohose, J.). EMPEROR v. 
KUTUB BUX. 57 C. 438 = A.I.R. 1930 Cal. 633. 

— — Inamkhor is no person in authority. 

An Inamkhor, who is in a position inferior to 
that of an ilaqadar cannot be treated as a person in 
authority. {Shadi Lai, C. J. and Agha Haidar, J.). 
GULAM MD. V. EMPEROR. 114 I. C. 719 = 

30 P. L. R. 269 = 30 Cr. L. J. 375= 
1929 Cr. C. 102= A.I.R. 1929 Lah. 55S. 


-Where the monigar took the accused aside 

and asked him not to cry but to speak the truth, 
Held, that the statement made under those cir¬ 
cumstances was not induced by any threat or pro¬ 
mise and that it was admissible in evidence. 


Quaere whether the monigar was a 
authority within the meaning of S. 24, {Waller 
and Cornish, JJ.). KUTTIAPPA CHETTT V. 

Emperor. 1929 M. W. N. 791. 

- Ziladar serving under a great estaU is person 

in authority. 

A Ziladar serving under a great estate (such as 
that of Kapurthala) is a persou in authority ana 
if such a person holds out inducement to the accus¬ 
ed, the admissions made to him would not e 
admissible: A. I. R. 1926 All. 787, Bel. on. {Baza 
and Pullan. JJ.). TaUUB v. EMPEROR 

117 I. C. 737 = 6 O. W. N. 309= 
30 Cr. L. J. 829=1929 Cr. C- «= 
A. I. R. 1829 Oudh 272. 


EVIDENCE ACT (1872), S. 24--PevBtfB in anthow 
rity. 

• « • 

-A village Panch is a person in authori ty , 

A.I.R. 1923 Oal. 468 and 20 O. W. N. 572 • 
Bel. on. {Courtney Terrell, G. J. and Fazl Ali, J.)» 
Kunja Subudhi V. Empbbob. 

116 I. C. 770=8 Pat. 289 = 10 P. L. T. 849= 

30 Cr. L. J. 675 = 1929 Cr. G. 62= 
13 A. I. Cr. R. 143=A. I. R. 1629 Pat. 275. 
- Third party sent by police to induce accused. 

Where a third person was sent by police to make 
the accused confess by an inducement that he 
would be dealt with leniently if he confessed. 

Held, that the inducement proceeded from a 
person in authority. {Addison and Coldstream, JJ.), 
BAiiAGi V. Emperor. 112 I.C. 347=9 Lah. 671= 

29 Cr. L.J. 1019 = 11 A I. Cr. R. 284= 

A.I.R 1928 Lah. 476. 

‘Zamindar of the village who was also a Magis¬ 


trate, 


Where a confession was made to the Zamindar 
of the village who was also a Magistrate and was 
regarded as an important person in the village 
having authority in the matter, 

Held, the Zamindar must be regarded as a person 
in authority within S. 24. {Das and Scroope, JJ.), 
Devbndra Bhattachandrta V. Emperor. 

101 I.C. 881 = 28 Cr. L.J. 497 = 8 P.L.T. 566= 
8 A.I Cr. K. 151 = A.I.R. 1927 Pat. 257. 

-'A Vakil’s clerk is not a person in authority 

within S. 24. {Daniels, J.C.). KING EMPEROR 
V. Ram AVADH. 88 I.C. 514=12 O.L.J. 498— 

2 O.W.N. 398=28 Cr L.J. 1154 = 

A.I.R. 1925 Oudh 997. 

- Whether includes village headman—Accused 

speaking truth of her oton accord—No proof of in¬ 
ducement—Admissibility of confession. 

Where the accused made the confession appa¬ 
rently out of remorse and under an overwhelming 
impulse to speak the truth and it did not appear 
that the village headman to whom the statement 
had been made had told her that if she would tell 
the truth, she would be let off. 

Held, that though the headman was a person in 
authority within the meaning of the section there 
was no inducement proved which vitiated the con¬ 
fession and that it was consequently admissible. 

’ C, J. and Baza, J.). Mt. UM RAI v. 


{Stuart, 
EMPEROR. 


6 O.W.N. 947. 


— — Panchayatda/rs are not persotts in authority, 

Panchayatdars are not persons in authority 
within the meaning of 8. 24. Considering the 
nature of the functions of panchayatdars they are 
practically private detectives helping the police in 
finding out the criminals. They cannot be treated 
as men having any authority over the accused. 
{Krishnan and Wallace, JJ.). MUBIMATANW 
thevan V. Emperor. 76 I.C. 829= 

18 M.L.W. 886=28 Cr. L-J. 269^ 
A.I.R. 1924 Mad. 230=45 M.L.J* 845. 

- Collecting and Assistant panchayats are persons 

in authority within the section. 

The collecting panchayat and the assistant 
panchayat are both persons in authority within 
the meaning of the section. Consequently the con¬ 
fession which the accused made after he had been 
assured that he would be saved from the conse¬ 
quences, was not admissible by reason of provisions 
of 8. 24 of the Evidence Act. It is difficult tor 
High Court to come to the conolusion that it 
aoouBod wdB induodd by tb© promiss wbion wa 
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WIDENOB ACT (1872), S. 2«—Pevaon in antho- 
pity. 

nnade to him by assistant paaohayat and others to 
make the first oonfession that indnoement, was not 
'to some extent the cause of his making the confes¬ 
sion before the Magistrate. (Sanderson, G. J. and 
Panton, J.). EMPEROR v. Ganbsh Ohandra 
-GoldAR. 74 I.o. 264=S0 Gal. 127 = 

24 Gp. L.J. 760= A.I.R. 1923 Cal. 458. 

' Confession to Lambardar under threats is in-’ 
■admissible. 

A Lambardar being a person in authority a con- 
Icssion induced by him by the use of threats is in¬ 
admissible in evidence under S. 24 of the Evidence 
Act. {Scott Smith and Abdul Baoof, JJ ). MD. 
'Yar v. Emperor. 81 I.C. 555=4 Lah. L.J. 235= 

25 Cp. L. J. 939 = A.I.R. 1922 Lah. 263. 

—8. 24—Proof of. 

- Extra-judicial confession. 

The duty of the Court before which an extra- 
judicial confession, not incorporated in a docu¬ 
ment, is relied upon is to scrutinise the whole of 
the material before it, and then to decide whether 
iihere is sufficient evidence to prove the confession. 
A mere general statement to the efieot that the 
'prisoner had confessed, is too uncertain a founda¬ 
tion to sustain a finding against him and the Trial 
Court ought to ascertain as far as possible 
the very words spoken by an accused who is said 
■to have confessed. There may however be cases in 
which the evidence gives the substance, though not 
the actual words of the statement made by the 
accused and if that evidence is reliable there is no 
Tule of law which precludes the Court from hold¬ 
ing, that the confession has been proved: 10 B.L.R, 
322, Bef. {Shadi Lai, C. J. andFforde, J.). NUR 
Ali V. THE Crown. 81 1.G. 530=3 Lah. 140= 

6 L. L. J. 208 = 23 Gr. L. J. 914= 

A.I.R. 1924 Lah. 498. 

—S. 24—Retracted confession—Admissibility. 

- “••—Confession duly recorded after taking all pre¬ 
cautions — Retraction, without su^ient explanation 
cts to how the accused came to make the confession, 
^oes not make it inadmissible. 

Where an accused makes a confession after all 
the precautions necessary have been taken by the 
Magistrate recording the confession, the mere fact 
that the confession has been retracted will not 
make It inadmissible unless the accused gives any 
sufficient reason as to how he came to make the 
■confession. 

A man of sound mind and full age, who makes 
a statement in ordinary simple language, must be 
hound by the language of the statement and by its 
-ordinary plain meaning. A. I. R. 1925 All. 627 
iF.B.), Foil. (Stuart, C.J. and Rata, J.). Raj 
Bahadur Singh v. Emperor. 98 I.C. 106= 

3 O.W.N. 818=27 Cp.L.J. 1258 = 
A. I. R. 1927 Oudh 17. 

—8. 24—Retracted confession—Conviction on. 

- Person 'making confession may be convicted 

’When Court thinks that it is voluntary and true. 

There is nothing in law to prevent a Court from 
‘Convicting a person upon a confession which has 
"been subsequently retracted, provided that the 
Court is convinced that the statement is voluntary 
«nd true. If there be anything from the barest sus¬ 
picion to positive evidence that the confession has 
been obtained by threat, persuasion, etc., such 
confession has of course to be discarded. But 
where a confession is made by a person who is sui 
juris before a Magistrate in an atmosphere untaint- 


EVIDENCE AOT (1872), 8. 24—Retracted eon' 

fession—Conviotion on. 

ed by the infiuenoe of the police or by any other 
infiuenoe and there are no suspicious features about 
it there is no reason why the statement should not 
be accepted. (Toung and Sen, JJ.}. MT. KHUBAN 
V. Emperor. 120 I.C. 297=31 Cr.L.J. 26= 

1930 Cr.G. 45 = A.I.R. 1930 All. 29. 
- Rule of Practice. 

It is a rule of practice not to rely on a retracted 
confession unless it is corroborated by some evi¬ 
dence to show that the confession is true As a 
matter of law it cannot be laid down that a con¬ 
fession made and subsequently retracted by a pri¬ 
soner cannot be accepted as evidence of his guilt 
without independent corroborative evidence, and a 
prisoner may be convicted on his own confession 
without any corroborative evidence and even when 
a confession has been retracted, if the jury believe 
that the confession contains a true account of the 
prisoner’s connexion with the crime. (Rankin, C.J. 
and C. C. Chose, J.). EMPBROR v. KUTUB BUX. 

57 Gal. 488=A.I.R. 1930 Cal. 633. 

- Retracted confession made voluntarily is suffi,- 

cient to warrant conviction, 

A confession made voluntarily without any pres¬ 
sure having been brought to bear upon the accused, 
is sufficient to warrant the conviction of the accus¬ 
ed even although such confession may subsequently 
be retracted. (Proadway and Agha Haidar, JJ.). 
RAHMAN V. Emperor. 119 I.C. 420= 

1930Cr.C. 104=30 Cr.L.J. 1080= 

A I R. 1930 Lah. 88. 

-Where the confession was retracted but on the 

evidence there was no possible doubt as to the 
truth of the confession. 

Held, that the confession could be the basis of a 
conviction. (Waller and Cornish, JJ.). KUTTI- 
appa Chetty V. Emperor. 1929 M.W.N. 791. 

- Detailed and voluntary confession subsequent 

retraction—Parts not found to be true—Sufficient for 
conviction. 

Confession made by an adult man who under¬ 
stood what he was doing, though retracted, is 
sufficient for the conviction of the person making 
it, even although certain parts of it are not found 
to be true, provided that there was a detailed con¬ 
fession and it was made voluntarily and in spite of 
the fact that be was explained the consequences of 
making it. (Stuart, C.J. a-nd Raza, J ). Nawab v. 
Emperor. 118 I.C. 757=6 OWN. 545 = 

30 Cr. L.J. 967=1929 Cr. C. 220 = 

A.I.R. 1929 Ondh 381. 

" Conviction may be based on retracted confession 
though it must be dealt with caution. 

A retracted extra judicial coofession can in law 
be a sufficient basis to support a conviction. Though 
utmost caution must be used in dealing with re¬ 
tracted confessions, there is no rule that they are 
not by themselves legal evidence sufficient to 
justify a conviction : A.I R. 1921 Sind 129, Foil. 
(Rupchand and Barley, A.J.Cs.). Sanwaudas v. 
Emperor. 1929 Cr. C. 682 = A I.R. 1929 Sind 233. 

-^—Accused retracting his confession—Court 

believing it to be true and voluntarily made— 
Conviction on such retracted confession although 
uncorroborated by independent evidence is not 
illegal. (Zafar Aliand Coldstream, JJ). MAjhi 
V. EMPEROR. 104 I.C. 247 = 28 Cr. L. J. 807 = 

A.I.R. 1927 Lah. 682. 

- Conviction based on that confession alone is not 

illegal. 

A conviction based alone on a retracted confession 
of the accused himself is not bad where the trial 
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fesBion—CouTiction on. 

Comrt is satisfied that the oonfession was made 
voluntarily and that the accused was under no 
inducement or threat at the time when he made 
the oonfession, that he was informed clearly that 
if he confessed he would not get a pardon and he 
stated that he quite imderstood all these circum¬ 
stances ; that he wished to make his statement 
voluntarily and that he had no idea that he would 
get a pardon. A. I. R, 1925 All. 627 (P. B.); 
A.I.R. 1926 Oudh 622 and A.I.R. 1927 Oudh 17, Foil. 
{Stuart, C.J. and Raza, J.) Mahipat Sinqh v. 
Emperob. 103 I.C. 800=1 L.G. 223 = 

8 A.I. Gp. R. 416 = 28 Cr. L.J.752 = 

A I.R. 1927 Oudh 597. 

—— ' ' Retracted confession may be used against per¬ 
son making it as well as against his co-accused — Re¬ 
tracted confession may form basis of conviction as 
against person making it, and no corroboration is 
necessary—Weight to be given to such confession de¬ 
pends upon circumstances. 

A retracted confession may be used as evidence, 
not only against the person making it, but as 
against persons tried jointly with the confessing 
accused for the same ofience. As against the per¬ 
son making it, a retracted confession may form 
the basis of a conviction, even without any corro¬ 
borative evidence. From the point of view of lega¬ 
lity alone the fact that a confession has been re¬ 
tracted is immaterial. The weight to be given to 
such confessions both as against the person 
making it and the persons being tried jointly with 
him is another question and must depend on the 
circumstances of each case. In deciding whether 
a retracted confession is to be admitted in evidence, 
it is doubtless necessary to examine, not only the 
statement made by the prisoner as to how he came 
to make the confession, but all the circumstances 
of the case. {Broadway and Addison, JJ.). Partap 
Singh v. emperor. 93 I.C. 978= 

6 Lah. 415 = 7 L.L.J. 482 = 27 Cr.L.J. 514= 

A.I.R. 1925 Lah. 605. 

- Legality of. 

It cannot be laid down as an absolute rule of 
law that a confession made and subsequently re¬ 
tracted by a prisoner cannot be accepted as evi¬ 
dence of his guilt without independent corrobora¬ 
tive evidence. The weight to bo given to it must 
depend on the circumstances under which the con¬ 
fession was given and retracted including the 
reasons given for retracting. There is no statutory 
bar to a convibtion on such evidence, but a con¬ 
fession must not be regarded in the same light as 
an admission in a civil Court. 

A retracted confession may be impugned on the 
ground it was not made voluntarily or was not 
true. {Pipon, J.C.). MOTI RAM v, EMPEROR. 

75 I.G. 152=24 Cr.L.J. 904. 

- Confession voluntary—Material particulars — 

Corroboration is not necessary. 

A retracted confession need not be supported in 
independent and material particulars. The one 
quostiou which the Judge has to decide is whether 
tho confession tendered in evidence before him has 
been voluntarily made and a conviction can be 
based on such confession. 23 Bom. 316; 29 All. 434 
and 21 Mad. 83. Foll.\ 10 Mad. 296 and 12 Mad. 123, 
Diss. from. {Kincaid, J.C. and Raymond, A.J.C.). 
Mahmudv. Emperor. 81 I ®- 82= 

2S Cr. L.J. 574=16 S L R. 67 = 
A.I.R. 1921 Sind 129. 


EVIDENCE ACT (1872), 8. 2A<^Retpa6ied doh- 
fesBion—Corroboration. 

—S. 24—Retracted confession—Corroboration. 

■ — A confession, although rebracted at tho very 
first possible moment, is sufficient to warrant con¬ 
viction if corroborated by the production of articles 
for which the accused can offer no explanation.. 
{Broadway and Agha Haidar, JJ.). ABJAN SINGH* 
V. Emperob.i 119 I.C. 325 = 30 P.L.R. 646= 

SO Cr.L.J. 1046=11 Lah. 106— 
A.I.R. 1930 Lah. 257. 

- Absence of—Conviction cannot be based on 

such confession. 

The weight to be given to a retracted confession* 
must depend upon the circumstances under whiohr 
tho confession was originally made and the oircumr 
stances under which it was attracted, including 
the reasons given by the prisoner for its retraction. 
Unless the confession is corroborated in material 
particulars by credible independent evidence, or 
unless the character of the confession and the cir¬ 
cumstances under which it was taken indicate its 
truth it would be unsafe to rely on it. 

The accused was appointed approver in a case off 
murder. He made several confessional statements 
implicating himself and the other accused in the 
murder. But at the Sessions trial he unreservedly 
retracted his previous statements as approver and 
that he knew nothing of the murder and that he- 
was tutored by the police into making those state¬ 
ments which were false. The conditional pardon- 
granted to him was withdrawn and he was put on 
his trial on the previous charge of murder. There 
was no evidence to corroborate his oonfession 
and further the various confessional statements 
made by him were wanting in those natural details 
which one would ordinarily expect in a free and 
voluntary confession. The statements also contra¬ 
dicted one another on several important points, 
Held, that there was not sufficient evidence to 
justify his conviction: 31 Mad. 83; 13 G.P.L.R. 
107; 20 All. 183; 15 Bom. 452; 22 Cal. 50 1 

A.I.R. 1925 Cal. 587 and 53 I.C. 929, Rel. on. {Find¬ 
lay, J. C., and Subhedar, A.J.C.). Sheikh Shapi v* 
Emperor. 124 I.C. 459 — 

A.I.R. 1930 Nag. 259. 

.. —There is no absolute rule that a retracted 
confession requires corroboration. If the Court is 
satisfied that a confession was, in the first instance, 
voluntarily made, the fact that it has^ on second 
thought, been retracted is of little significance, 
{Waller and Reilly, JJ.). LAKSHMAYTA v . EM¬ 
PEROR. 1930 M. W. N. 785r 

- Criminal P. C., S. 164—Corrofiorafton is not 

necessary in every retracted confession. 

That a confession, having been retracted, cannot 
be acted upon without material corroboration, iff 
not an absolute rule. If the reasons given by an 
accused person for having made a confession, which 
he subsequently withdraws, are, on the face of 
false, it is not apparent why that confession should 
not be acted on, as it stands and without any fur¬ 
ther corroboration. {Waller and Cornish, JJ.), 
KESAVA PitiLAI v. EMPEROR. 1929 Cr. C. ^5— 

30 M.L.W. 642=2 M-Cr. C. 298 = 
1929 M.W.N. 901= A.I.R. 1929 Mad. 837 = 

57 M.L.J. 681. 

- In the absence of corroboration in material 

particulars conviction is not safe. 

It is not illegal to base a conviction oven on the 
retracted confession of an accused person: but in 
the absence of corroboration in material particulars, 
it is Hot safe to convict on a confession, unless 
from the peculiar oiroumstances in which it waa 
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EVIDENCE ACT (1872), S. 24—Retracted con- 
feBsion—Corroboration. 

made and judging from the reasons, alleged or 
apparent, of the retraction, there remains a high 
degree of certainty that the confession, notwith' 
standing its having been resiled from, is genuine : 
30 P. R. 1914 Cr., Foil. (Bhide, J.). PALA SINGH 
V. EMPEROR. 107 I. C. 614=29 Cr.L.J. 267 = 

9 A.I.Cr.R. 527 = A.I.R. 1928 Lah. 329. 

Where confessions do not stand uncorrobo¬ 
rated, and the accused are unable to explain away 
their confessions though retracted,' the confessions 
alone are sufi&cient for conviction : A.T.R. 1926 
Oudh 622, Foil. {Stuart, C.J. and Baza, J.). 
SITAI V. EMPEROR. 114 1. C. 123= 

5 O. W. N. 968=30 Cr. L. J. 228= 

12 A. 1. Cr. R. 229. 

-Conviction based on a retracted confession 

which was voluntary and was sufficiently corrobo¬ 
rated is legal. {Fforde, J.). IQBAL KHAN w. 
Emperor. 103 I. C. 112=28 Cr. L. J. 656= 

A. I. R. 1927 Lah. 780. 

- No proper corroboration—Accused should be 

acquitted. 

Where the whole case rested on the confes¬ 
sion of the accused, which was retracted and 
there was no corroboration of the confession, but 
there were many suspicious circumstances about it, 
Seld, that there was by itself no evidence suffi¬ 
cient to base a conviction. {Adami and Scroope, 
J7.). KARU V. Gwaler. 101 I. C. 479 = 

8 P. L. T. 535 = 8 A. I.Cr. R. 92= 
28 Cr. L. J. 447= A.I.R. 1927 Pat. 429. 

—S. 24—Retracted confession—Value of. 

-Confession of a co-accused, though subse¬ 
quently retracted is admissible in evidence against 
his co-accused : A. I. R. 1929 Oudh 167, Foil. 
{Agha Haidar, J.). SARDARA v. Emperor. 

A. 1. R. 1930 Lah. 667. 

-It is a rule of practice not to rely on a retracted 

confession unless it is corroborated by some evi¬ 
dence to show that the confession is true. But as 
a matter of law it cannot be laid down that a con¬ 
fession made and subsequently retracted by a pri¬ 
soner cannot be accepted without independent cor¬ 
roborative evidence and a prisoner may be convict¬ 
ed on bis own confession without any corroborative 
evidence. {Bankin, C. J.and C. C. Ghose, J".). 
Emperor v. Kutub Bux. 57 C. 488.=A.I.R. 1930 

Cal. 633. 

-The mere fact of the retraction of a confession 

is not in itself sufficient to mike it appear that it 
was unlawfully induced but will be a corroboration 
of the approver’s statement. {Addison and Dalip 
Singh, JJ.). RahmAT v. Emperor. 

113 I. C. 65=11 L. L. J.5=30 Cr. L. J. 49. 
-Accused’s confession retracted on first oppor¬ 
tunity—Confession duo probably to promise of 
pardon and not corroborated by independent evi¬ 
dence—No motive for offence committed establish¬ 
ed by prosecution—Only eviaence against accused 
being he was last seen in company of victim—Con¬ 
fession is inadmissible in evidenco and accused 
cannot be convicted on the remaining evidence. 
{Zafar Ali and Coldstream, JJ.). Majhi v. 
Emperor. 104 I.C. 247=28 Cr. L. J. 807= 

A.I.R. 1927 Lah. 682. 

-- Betracting confession of will not necessarily 

indicate invalidity or illegality but probative force 
depends on circumstances. 

The mere fact that a confession is retracted will 
not raise an inference that it was obtained by im¬ 
proper inducement, threat or promise. Such a con¬ 
clusion can only be arrived at from the evidence on 


EVIDENCE ACT (1872), 8. 24—Scope. 

the record or from the surrounding ciroumstanoea 
and not upon surmise or oonjeotuie : A. I. R. 1925' 
Lah. 605, Foil. 

The fact that a confession has been retracted ia 
Immaterial as regards the legality of the admissiom 
of the confession as evidence against the person, 
who made it. But the weight to be attached to a 
retracted confession depends upon the circum¬ 
stances of each particular case: A.I.R. 1925 Lah» 
605, Foil. 

As regards the person making it a retracted con¬ 
fession may without corroboration form the basis* 
of a conviction and though corroboration may be 
necessary as regards co-accused, it is not necessary 
that this corroborative evidence should by itself be 
sufficient to support a conviction : 80 P. R. Cr; 
1914 and 29 All. 434, Foil. {Abdul Baoof and Addir 
son, JJ.). MOHAR Singh v. Emperor. 

96 I. C. 647 = 27 P. L. R. 387 = 27 Cr. L. J. 983. 

- Betracted confession is effective against tha 

accused. 

When the accused in full possession of his facul¬ 
ties makes admissions of guilt to various persons*, 
they are not Ineffective only because they are sub*^ 
sequently retracted : A. I, R. 1925 All. 627 (P. B.)j. 
Bel. on. {Stuart, C.J. and Baza, J.). Emperor u. 
Mt. Raj Kati. 98 I. C. 250=1 Luck. 577 = 

3 0. W. N. 813 = 27 Cr. L. J. 1306 = 
29 0. C. 396 = 7 A. I. Cr. R. 283= 

A.I.R. 1926 Oudh 622. 

- No inflexible rule that it cannot be acted upon 

without corroboration though generally it has very- 
little weight. 

It cannot be laid down as an inflexible rule thab 
a confession made and subsequently retracted by a. 
prisoner cannot ba accepted as evidence of his guilt 
without independent corroborative evidence. The 
weight to be given to such a confession must de¬ 
pend on the circumstances under which the confes¬ 
sion was originally given and the ciroumstancea 
under which it was retracted including the reasons 
given by the prisoner for its retraction. It is 
unsafe for a Court to rely on and act on a confes¬ 
sion which has been retracted unless, after a con¬ 
sideration of the whole of the evidence in the case, 
the Court is in a position to oome to the unhesitat¬ 
ing conclusion that the confession is true, that is 
to say, usually unless the confession is corroborat¬ 
ed by credible independent evidence. A retracted, 
confession should carry practically no weight as 
against a person other than its maker. {Newbo^dd 
and Pearson, JJ.). KiNG-EMPEROR v. BiSESHWAR- 
Dey. 71 I.C. 497= =26 C.W.N. 1010 = 

24 Cr. L.J. 145=A.I.R. 1923 Cal. 217. 
- Betracted confessio7t. carries little weight. 

Per Shah,J. —A retracted confession carries much- 
loss weight than one which has been adhered to. 

Per Crump, J.—A confession is after all an evi¬ 
dence in so far as it bears upon the crime into which 
the Court is at the time enquiring and circumstan¬ 
ces corroborating the confession in material points 
are themselves equally material. {Shah and: 
Crump, JJ.). Gangaram v. Emperor. 

62 I.C. 545 = 22 Cr.L.J. 629 = 22 Bom. L.R. 1274. 
—S. 24—Scope. 

- For rejecting confession positive proof of threat 

etc., is not necessary. 

Per Mukerji, J .—The language of S. 24 will show 
that to reject a confession it is not necessary that, 
there should be positive proof to establish that the 
confession has been obtained by use of threat, per- 
Buations, etc. Anything froma barest suspicion to* 
positive evidence would be enough for a oonfessionu 



-376 


DEOENNIAIi DIGEST, 1921—1930. 


376 


evidence act (1872), S. 24—Scope. 

being discarded. The weight, therefore, that has to 
0)6 attached to a confession, in the view of the 
legislature, is small. A.I.R. 1925 Cal. 587. Foil. 
KMears, C.J., Muhorji and Banerji, JJ.). RaghA 
V. EMPEROB. 89 I. C. 903= 

23 A.L.J. 821=26 Cp.L.J. 1431 = 
6 L.R. A.Cr. 161 = A.I.R. 1923 All. 627 (P.B.). 
- Voluntary nature-is test of admissibility — Fac¬ 
tors to determine—MentaUiy of accused—Sufficiency 
of inducement and its relation with confession as 

■cause and effect—Proof of inducement is not neces¬ 
sary. 

The test of admissibility of a confession is its 
voluntary nature and not its falsity or truth. To 
determine the voluntary nature or otherwise of a 
■confession, the mentality of the accused is to be 
judged rather than that of the person in authority. 
Not merely actual words but words accompanied 
by acts or conduct as well on the part of the person 
•in authority which may beconstrued by the accused 
person, situated as he then is, as amounting to an 
inducement, threat or promise, will have to be 
taken into account. A perfectly innocent expres¬ 
sion, coupled with acts or conduct on the part of 
the person in authority, together with the surround¬ 
ing circumstances may amount to inducement 
threat or promise. In scrutinising a case from the 
point of view of S. 24 of the Evidence Act the 
Court will have to perform a three-fold function, 
(1) to determine the sufficiency of the inducement, 
•threat or promise, (2) the mentality of the accused, 
and (3) whether the confession appears to have been 
caused in consequence of the inducement, threat or 
promise. The section does not require positive proof 
(as dedned in S. 3 of the Act! of improper inducement 
•to justify the rejection of the confession, the word 
appears*' indicating a lesser degree of probability 
than would be necessary if “proof” had been re¬ 
quired. {Mukerji, J.). EMPEROR v. PANCHKARI 
Dutt. 86 I. C. 414=52 Cal. 67 = 29 C.W.N. 300 = 

26 Cp. L. J. 782= a.I,R, 1923 Cal. 567. 
- S. 24 will override S. 27 when they conflict. 

A statement though admissible under 8. 27 
should be excluded if under S. 24 the accused at 
the time of making the statement was under the 
influence of the village Magistrate’s promise to 
save him from punishment. {Spencer, Offg. C. J. 
and Reilly, J.). SEMADAI GOUNDAN, In re. 

86 1.0. 664=26 Gr. L.J. 840 = 21 M.L.W. 199 = 

A.I.R. 1923 Mad. 574. 

- Criminal P. C., 5.337—No analogy exists 

between approver*s statement and confession of ac¬ 
cused. 

Necessarily in every case where an accused is 
made an approver it must be ascertained whether he 
is willing to tell the truth or not. No analogy exists 
between the case of a confession obtained from an 
accused person by any inducement and the case of 
an approver. If it were so, practically all approvers' 
evidence would be inadmissible. {Baker, J. C.). 
Ismail Panju v. Kinq-Bmpbror. 88 I.C. 283= 
26 Cr. L. J. 1115 = A. I. R- 1925 Nag. 337. 

- Conflict between—None exists. 

There is no conflict between S. 24 and S. 80 of tbe 
Act, Whore the conditions speciflod in S. 80 are 
■ complied with it must be presumed that the docu- 
ment is genuine and the confession duly taken but j 
nevertheless the Court is bound to treat it irrelevant i 
if it should appear to the Court that the confession 
was procared by inducement, threat or promise. A 
Court cannot say except on evidence that a confes¬ 
sion ‘appears’ to it to have been caused by induce- 
iment, etc. Such a conclusion cannot be reached on 


EVIDENCE ACT (1872). S. 24—What Is confes¬ 
sion. 39 , 

surmise or conjecture. (Das and Adami, ffj) 

Emperor v . Dew an Kahar. 72 I.C. 981= 

4 P.Ii.T 186=24 Cp. L.J. 497= 

Q o* w , - - . * ^^23 Pat. 13. 

—S. 24—Value of confession. 

_ The mere fact that there was a race for par¬ 
don does not detract from the value of the confes¬ 
sion, if that race for pardon does not appear to have 
been caused by an inducement or promise held out 
by one in authority. (4ddiso?t andBalip Singh, JI.). 

Rahmat o. Emperor. 113 1.0.63= 

11 Lah. L.J. 5=30Cr. L.J. 49. 

-A man of sound mind and full age, who 

makes a statement in ordinary simple language, 
must be bound by the language of the statement 
and by its ordinary plain meaning. If the state¬ 
ment is believed by the Court to be true, and if the 
Court is satisfied that there was nothing of the 
nature referred to in S. 24 of the Evidence Act, no 
improper conduct of any body but that the man of 
his own notion made a confession, and if that con¬ 
fession can legally be receivable in evidence and is 
corroborated, the plain simple meaning of the 
words used by him must have their full and proper 
significance, and the act spoken should be given 
its legal consequence. (Mears.C.I., Mukerji and 
Banerji, JJ.). Raqha v. Emperor. 

89 I. C. 903=23 A.L.J. 821 = 
26 Cf.L.J. 1431 = 6 L.R.A.Gp. 161 = 
A I R. 1925 All. 627 (F.B.). 

' ■ 'A confession in its normal state, is an entire¬ 
ly suspicious article. A retracted confession is 
worse. The Court should not lose sight of the 
fact that assuming that a prisoner had been induced 
to confess he will not unlikely assure the Magis¬ 
trate that his confession was volunteer knowing 
that he will leave the Magistrate’s presence in the 
custody of the police and remain in their custody 
for many days to come. (8B.H.C.R. 126, Ref.). The 
use to be made of a confession is really a mattter of 
prudence rather than law. 19 Bom. 728, Foil. 
{Mears, C.J., Mukerji and Banerji JJ.). RAGHA t). 

Emperor. 89 I-C. 903=23 A L.J. 821= 

26 Cp. L.J. 1431=6 L. R. A. Cp. 161 = 
A. I. R 1925 All. 627(F.B.). 

- Stolen articles recovered from accused and oth^ 

named by him—Confession if rendered untrue because 
accused minimised his share in offence. 

Where a person confessed he had taken part in 
a daooity and named his associates and the Police 
recovered stolen articles from the house of the 
person making the confession and from the persons 
named by him, 

Held, that the confession was not rendered 
untrue merely because the persou making the 
statement minimised his share in the daooity. 
{Raza and Pullan, JJ.). AUTAR v. EmpbrOR. 

7 O.W. N. 486, 

—S. 24—What is confession. 

- Definition. 

A confession is an admission made at any time 
by a person charged with a crime stating or sug¬ 
gesting the inference that he committed the crime, 
{Young and Sen, JJ.). Mt. KhubaN v . EMPEROR. 

120 I. C. 237=31 Cr. L. J. 26 = 1930 Cr. C. 43 = 

A.I.R. 1930 All. 29. 

-Admissions by party in case in which charge 

is baseless and prosecution is carried only to harass 
party are not voluntary and therefore not binding. 
{Tek Ghand and Agha Haidar, JJ.). SECY. OP STATE 
V. a. T. SARIN & 00. 120 I.C. 815= 

A.I.R. 1930 Lah. 864. 
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SYIDENOE ACT (1872). S. 24—What is confess 
sion. 

' Oral confession—Accused not shotvn to know 
language in which questions put but in answer mak¬ 
ing signs —Conduct held did not amount to confession. 

Whvre an accused, not shown to have understood 
English, is asked in broken English as to whether 
he was responsible for the act and he nods his head 
and salams in reply, the conduct does not amount 
to confession. It is impossible to determine what 
the accused understood to be the meaning of re¬ 
marks addressed to him as to his complicity in the 
crime and without being satisfied that the accused 
exactly understood the meaning and the import 
of the question addressed to him, the signs made by 
him. stending b> themselves are meaningless. He 
might have completely misunderstood what was 
sought to be conveyed to him and have thus made 
the signs which were intended to be in answer to 
something which was entirely different from what 
his questioners were anxious to put him and there¬ 
fore confession remains unproved and so is no con¬ 
fession. (Shadi Lai, C.J. and Agha Saidar, J.). 
Emperor v. Soopi 120 I.C. 539= 

1930 Cp.C. 100=31 Cp.L.J. 141 = 
31 P L.R. 391 = A.1.R. 1930 Lah. 84. 

Confession after being warned—Accused is 
bound dovm by language of confession. 

When a man of sound mind and full age makes 
a confessional statement in ordinary simple lan¬ 
guage after he has been warned, he must be bound 
by the language of the statement and by -its ordinary 
plain meaning : A.I.R. 1927 Oudh 17, Foil. (Raza 
and Nanavatty, JJ ) Hazari v. Emperor. 

7 O.W.N. 527=A.I.R. 1930 Oudh 353. 

-Where an accused charged under S. S80 was 

asked whether he had stolen the mare and he was 
arrested while riding it and the accused said **yes’': 
Seld, that the answer did not amount to a confes¬ 
sion. {Tek Chand, J,). HASNIv. EMPEROR. 

103 I.C. 847=28 Cp.L.J. 767 = 
A I R. 1927 Lah. 650. 

- Exculpatory statement made to Magistrate is 

not confession. 

The statement made by the accused to the 
Magistrate by way of confession but of self- 
exculpatory nature is not really a confession. 
{Newbould and B. B. Ghose, J’J’.). Kbbamat 
Mondal V. Emperor. 92 l.C. 439= 

42 C.L.J. 524=27 Cp.L.J. 263= 
A I R. 1926 Cal. 320. 

-Any statement by a person which would 

suggest an inference as to his guilt may be a con¬ 
fession within S. 24 of the Act. If it is found that 
a confession recorded under 8. 164 of the Cr. P. C. 
was procured by a Police Officer by the offer of an 
inducement, it becomes inadmissible under S. 24 
of the Evidence Act. 

Per Shah, J. —S. 24 will apply even if the person 
confessing was not a accused person at the time of 
confession. It is sufficient if he ultimately comes 
to be the accused person with reference to the 
charge in respect of which he is said to have con¬ 
fessed. Though a statement of an approver may 
be given in evidence against him under S. 389 (2) of 
the Cr. P. C- it cannot be said that the operation 
of S. 24 is altogether excluded, if it is shown that 
some influence was proceeding from some autho¬ 
rity, simultaneously with the legal tender of par¬ 
don, which would invite the application of 8. 24 
of the Evidence Act, then the confessional part of 
statement would be inadmissible by virtue of the 
section. Per Seaton, A.C.J. — {Hayward, J.) 
Semble A statement falling within S. 399 (2) of 


EVIDENCE ACT (1872), S. 25—AdmlsslbilUy Iw 
evidence. 

the Code excludes the operation of S. 24 of the- 
Evidenoe Act. {Heaton, A.C.J., Shah and Hay¬ 
ward, JJ".). Emperor v. Cunna. 69 I.C. 324= 

22 Bom. L.R. 1247 = 22 Cp.L.J. 68. 
—8. 24—Hiscellaneous. 

- Question of admissibility of confession comes 

when statement is made to police officer or while in 
police custody. 

The question whether or not a statement is to- 
be regarded as admissible as being a confession or 
not usually arises in the case of a statement made 
to a police officer or in the case of statement made 
to a man while in custody of the police. 
{Rankin, C. J. and Buckland, J.). AmbAR ALI v. 
Emperor. 1929 Cp.C. 194 = A I.R. 1929 Cal. 539. 

- Admisnbility in evidence is a matter which is 

to he decided after a full consideration of the evidence- 
and the particular circumstances of each case. 

It is not possible for a Court to say that the 
making of a confession appears to have been caused''’- 
by any inducement, threat or promise except upon' 
evidence before it. The inference may be suggest¬ 
ed by the confession itself or by the evidence of 
the prosecution or by the evidence adduced by the 
accused person or by the surrounding circums¬ 
tances which the Court is always bound to take 
into consideration, but the conclusion cannot be 
reached on surmise or conjecture. Whether or not' 
a confession is admissible in evidence is a matter- 
which is to be decided after a full consideration of 
the evidence and the particular circumstances of ' 
each case : A.I.R. 1923 Pat. IS. Appr.; A.I.R. 1925 
Lah. 605, Ref. and A.I.R. 1925 Cal. 687, List. 
{Broadway and Coldstream, JJ.).BVDHOO v EM¬ 
PEROR. 108 I C. 387=29 Cp.L.J. 385= > 

A.I.R. 1928 Lah. 676. • 

- Onus of proving absence of inducement, etc., is 

on prosecution. 

If it appears to the Court that there is reason to 
suspect that the confession was obtained by induce¬ 
ment so as to bring it under the provisions of Sec-' 

tion 24, the prosecution must show that the con¬ 
fession was freely made. {Newbould and Suhra- - 
wardy, JJ.). ASHUTOSH DUTT v. Emperor. 

68 I.C. 413=26 C.W.N. 54= 

^ ^ . A.I.R. 1921 Cal. 458^ 

—S. 25—Admissibility. 

- 1 —Confession to police may be used by the Court 

to bring on record by evidence any material fact that, 
may come to its knowledge. 

Confession recorded in a police diary cannot be - 
used for anything other than to assist the presiding 
Judge in the enquiry or the trial or for the pur¬ 
pose of enabling the defence under certain circum¬ 
stances to contradict the witnesses for the Crown 
It is the duty of Judge to bring on record by evi¬ 
dence any material fact that may come to hia 
knowledge and it is for that purpose that ho can ’ 
and should use the confession. [Boys and Iqbal 
Ahmad, JJ.). Karan SiNGH-u. Emperor. 

106 I.C. 442=8 A.I, Cr. R. 426 = 

8 L.R.A. Cr. 153=26 A.L.J. 92 = 

^ ^ 29 Cr. L. J. 26= A.I.R. 1928 All. 25. 

~S.25j“Admi88ibility in evidence. 

^Confession to police can he used to contradict 
judxcxal confession. 

Section 25 lays down that a confession made to 
police officer shall not be used as against a person 
making it. It does not lay do-wn that such a 
confession shall be inadmissible for all purposes 
The confession to the police may be used for the 
purpose of arriving at a conclusion as to whether 
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EVIDENCE ACT (1872), S. 25—Confession before 
witness. 

’the subsequent judicial confession should be 
believed or not. But it is unsafe to act upon a 
Tetracted confession. (Sco/i Smith and Zafar AH, 
GuLAB V. The Crown. 75 I.c. 693= 

6 E.L.J. 54 = 25 Cr. L.J. 5 = A.I.R. 1923 Lah. 315. 
—S. 25—Confession before witness- 
- Statement made once before a witness and re¬ 
peated before him and police is admissible. 

The incriminating statement by accused was made 
to witness in the absence of the police and subse- 
•quently repeated before him and the police officer, 

Held, the confession is undoubtedly admissible 
hut the weight to be given to it is a matter of 
consideration. {Broadwaxj. J.). WADHAWA SiNGH 
'V* The Crown. 76 I.c. 819 = 25 Cr. L.J. 259= 

A.I.R. 1923 Lah. 389. 
—S. 25—First information report. 

__A. confessional statement made to the Police 

immediately after a murder and which was record¬ 
ed in the first information Report is inadmissible in 
■evidence. ^Scott-Smith and Zafar AH, JJ,). NOR 

Mahammad V. Emperor. 

90 I.c. 148 = 26 Cr. L.J. 1492. 
—S. 25—Incriminating statement. 

•- Incriminating statement to police officer, 

■though on face of it, self-exculpatory is inadmissibU. 

An incriminating statement made to a police 
officer cannot be proved against an accused person 
-even where such statement is on the face of it self- 
•exculpatory. 6 Bom. 34, Foil. (Crump, J.). 
Emperor v. anandrao Gangabam. 

89 I C. 1046=27 Bom. L R. 1034=49 Bom. 642= 
26 Cr. L.J. 1478= A.I.R. 1925 Bom. 529. 

- Criminal P. C.. S. 161—-Inquiry under S. 161 

■Criminal P. C.—Incriminating statement by accused 
is inadmissible. 

Any incriminating statement made by an accused 
person at an inquiry held under S. 161, Cr. P. C., 
would be excluded at the trial under S. 25 of the 
Evidence Act, as having been made to a Police 
Officer, and as such of no material use at the trial. 
•(Rupchand Bilaram, A.J. C.). UMER 
MUNSHI V. EMPEROR. 86 I. C. 410- 

26 Cr. L.J* 778 = 19 S.L.R. 142= 

A.I R. 1925 Sind 237. 

—S. 25—Object of. 

_ Object is to prevent the abuse of powers by 

"^^The*object of S. 25 is to prevent the abuse of their 
ipowors by the police in extorting confessions from 
'persons in their custody Per Marten, C.J. (Marten, 
C.J., Shahf Fawcett^ Kemp and Mirza^ JJ>)* Nanoo 
Sheikh v. Emperor* 99 I.C. 330=51 Bo™. 78- 

28 Bom. L.R. 1196 = 28 Cr. I- J-J22= 
7 A.I. Cr. R. 249 = A.I.R. 1927 Bora. 4 (P.B). 
.—8.25—‘ Police officer.’ 

_ Officer exercising powers of poHce xs Police offi¬ 
cer (Per Shah. J., Kemp, J., contra). 

The Police officer within the meaning of b. -io is 

anofBccr who exeroises the a 

conferred upen him by law, whether he is called a 

Police officer or he is called by any 

exorcises other functions also under other pro 

ITJor^s ot ?aw. C. J.JhaH, 

and Mirza, JJ.). NANOO SHEIKH n, EMPEBOB. 

air* 1927 Bom. 4. (F B.). 

--.'■ Police oUveer” in 's. 25 is wider thanm 

Police Act (18G1), S. 1. ,, . « oe t 

Primarily the term “Police Officer in S. 25 of 
the Evidence Act means the same as it does in the 


EVIDENCE ACT (1872), S. 25—Police officer. 

Police Act but it can be extended beyond the 
definition in S. 1 of the Police Act to cover only 
those persons who, like Police Officers, coming 
within that definition, are so much more interested 
in obtaining convictions than any member of the 
community is, that they might possibly resort to 
improper means for doing so. (Hallifax and 
Mitchell, A. J. C«.). EMPEROR v. AKAIA. 

101 I.C. 599 = 23 N.L.R. 23=28 Cr. L.J. 471= 
8 A.I. Cf. R. 66= A.I.R. 1927 Nag. 222. 

- Whether includes person invested with police 

powers—Confession made to such person — Admissi¬ 
bility. 

Where a confession was made to an Assistant 
Superintendent of the Pokkoku Hill Tracts who 
exercised the powers of Additional District Magis¬ 
trate and who was also an Assistant Commandant 
of Military Police. 

Held, that the confession was made to a police 
officer and was therefore inadmissible in evidence. 
(Carr and Brown, JJ.). JAS BAHADUR THAPA v. 
EMPEROR. 8R. 52. 

- Excise Officer is notpolice officer and admis¬ 
sion to him is admissible. — Burma Excise Act (5 of 
1917), Ss. 63, 54, 55. 56. 

Although under Burma Excise Act 6 of 1917 an 
Excise Officer has power of arrest, search and 
granting bail he is not a police officer and an ad¬ 
mission made to him is admissible in evidence: 
(1907-9) U.B.R. 1. Held, no longer good law, 
(Baguley J.). Maungsan MYIN v. Bmperob. 

121 I. C. 716=7 Rang. 771 = 31 Cr.L.J. 303 

A. 1. R. 1930 Rang. 49. 

- Abhari officer exercising powers of Police is a 

Police officer within S. 26. 

An Abkari officer, who, in the conduct of investi¬ 
gation of an offence punishable under the Bombay 
Abkari Act, exercises the powers conferred by the 
Code of Criminal Procedure, 1898, upon an officer 
in charge of the Police station for the investigation 
of a cognizable offence, is a Police officer within 
the meaning of S. 25 and therefore a confession 
made to him is inadmissible. 28 Bom. L. R. 674, 
Overruled ; 46 Cal. 411, Dist.\ 1 Cal. 207, Bel. on. 
(Marten, C.J.. Shah. Fawcett,Kemp and Mirea. JJ.). 
NANOO SHEIKH V‘, EMPEBOB. 99 I.C. 330= 

51 Bom. 78=28 Bom.L.R. 1198=28 Cr.L.J. 122'— 
7 A.I Cr.R. 249 = A.I.R. 1927 Bom. 4 (F.B.). 

__Excise Officer is not a Police Officer 

within 8. 25 of the Evidence Act. 46 Cal. 411, Foil. 
ISuhrawardy and Mitter, JJ.). HabBHAJAN 8AD 
V EMPEBOB. 1021.0.547=54 Cal. 601= 

3*1 C W M. 667 = 28 Cr.L.J. 579=8 A.I.Cr.R. 114= 

A.I.R. 1927 Cal. 527. 
_ -Excise officer is not a police officer—Con¬ 
fession made to him is good evidence. 

An excise officer is not a police officer within the 
meaning of the Evidence Act and hence a oonfes- 
eion of guilt made to him is good evidence against 
the accused. 46 Cal, 411 and A.I.R. 1925 Sind 70, 
Foil. (Kincaid, J.C. and Barley, A.J.C.). EMPEBOB 
V. BUDHO. 99 I.C. 594=7 A.I. Or.R. 290 = 

28 Cr.L.J. 162 = A.I.R. 1927 Sind 112. 
-^Statement made to excise officer is admis¬ 
sible as he is not a police officer. 46 Cal. 411, Foil. 
(Macleod, C.J. and Crump, J.). RAPHAEL PEBEIA 
V. EMPEBOB. 97 I.C. 665 = 28 Bom.L R. 674= 

27 Cr.L.J. 1145=A.I.R. 1926 Bom. ^7. 

-Excise officers are not police officers within 

the section. 46 Cal. 411, Foil. (Kennedy and Bup- 
chand Bilaram, A. J .Cs.). TILLIBAI v. EMPEBOB. 

82 I. C. 151 = 18 S. L. R. 75=25 Cr. L.J. 1223= 

A.I.R. 1925 Sind 70^ 
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SVIDfiHGE ACT (1872), S 28—Police officer. > 

—■ -Excise Peon is police officer and confession 
made to him is inadmissible. 

An excise peon having the power to detain, 
search, seize and arrest any person whom he be* 
dieves to be guilty of any offence under Opium Act 
of Bombay Abkari Act has powers which are very 
•similar to those exercised by a police officer. Any 
oonfession made to him is therefore inadmissible 
oinder the provisions of S. 25. A. I. R. 1927 Bom. 

4 (F.B.), Appl. {Mirza and Bdker^ JJ.). EMPEROR 
O. DiNSHAW KURSHETJI. 117 I. C. 331ss 

31 Bom. L. R. 49 = 30 Cr. L. J. 783= 

A. I. R. 1929 Bom. 70. 

- Patel in Berar is Police Officer. 

A Patel in Berar is a Police Officer, and the fact 
lihat powers are conferred upon him by rules made 
under the Berar Patels and Patwaris Law, 1900 
makes no difference. Conseq^uently the oonfession 
made by an accused to a Patel is inadmissible. 
{Baker, J. G.). MT. MEOHI v. KING EMPEROR. 
8 SI.C. 32 = 26 Gp. L.J. 1088= A I R. 1925 Nag. 340. 

, . - ^ Police Patel in Berar is not Police O^icer. 

A Police Patel in Berar cannot be regarded 
as a Police Officer for the purposes of S. 24 ; 
A. I. R. 1925 Nag. 340, Z)iss./row. {Hallifax and 
Mitchel, A. J. Cs.). EMPEROR V. AKAIA. 

101 I.c. 599 = 23 N li.H. 23 = 28 Cr.L.J. 471 = 
8 A. I. Cp. R- 66=A.I.R. 1927 Nag. 222. 

- ■ - —Eotwar in C. P. is not a police officer. 

The widest and most comprehensive extension 
of the term “ police officer ” cannot make it in* 
elude a Kotwat in the Central Provinces. He is 
popularly regarded as a subordinate police officer 
and even that idea arises mainly from the fact 
that it is his duty to make, or rather to carry, fre¬ 
quent reports to the police. But the making of 
reports to a department of the Government does 
not constitute a person who makes them, a mem¬ 
ber of that department even in the popular sense 
and therefore a oonfession made before him is 
admissible in evidence. 17 B. 485 ; 26 Cal. 569 and 
1 Cal. 207, Cons. {Baker, J.C. and Hallifax, A.J.C.). 
SUKHWARI CHAMARIN V. EMPEROR. 

76 l.G. 291 = 25 Gp. L J. 147= & I.R. 1924 Nag. 29. 

- —Constabulary—Frontier constabulary is a 

police officer. 

For the purpose of Ss. 25 and 26 of the Evidence 
Act a member of the Frontier Constabulary is a 
police officer and confession made to bim while the 
accused was in his custody and not in the presence 
of a Magistrate is inadmissible. The term Police 
officer in this respect must be construed not in any 
strict technical sense but according to its most 
oomprehensive and popular meaning. The mere fact 
that the powers of the police officers have not been 
actually conferred on certain members of the fron¬ 
tier constabulary does not make them any the less 
police officers. {Pipon,J.C.). Khwaja Hassan v. 
EMPEROR. 71 I.C. 360=24 Cp. L.J. 136. 

- Village Headman is not a Police officer*' 

though invested with power of arrest. 

The mere bestowal on a village Headman of some 
powers of arrest as are given to a police officer, 
does not make him a police officer anj more than 
it makes a Magistrate a police officer. A confession, 
therefore, made to him is not inadmissible in evi- 
d^ence, but the weight to be attached to such oonfes¬ 
sion will depend on the circumstances of the case 
and the part he has taken in the elucidation of the 
crime. 1 L.B. R. 65, Affirmed. {Young, Offg. C.J., 
Eeald and MayOung, JJ.). NGAMyin v. Empbror. 

81 I.C. 540=2 Rang. 31 = 3Bup. L.J. 11 = 
25Gr.L.J. 924=A.I.R. 1924 Rang. 245 (F.B.). 


EVIDENCE ACT (1872), S. 28-^Statemeiit and 
oonfession. 

—S. 25—Police offioer aotlng as Magistrate. 

- Police Officer acting also as Magistrate — Con¬ 
fession to him is illegal. 

An Assistant Superintendent having all the 
powers of a District Superintendent of Police can¬ 
not cease to be a police officer simply because he is 
also a Magistrate and is acting in that capacity and 
therefore oonfession made to him is inadmissible 
in evidence: 7 Bur. L.R. 100 and 1 Cal. 207, Bel. 
on. {Carr and Brown, JJ.). JAS BahaDURTHAPA 
V. Emperor. 8 Rang. 52=1930 Gp. c. 705= 

A. I. R. 1930 Rang. 227. 
—S. 23—Presence of police officer. 

- Confession made to person asked by police offi¬ 
cer to take confession—Police officer in near proan- 
mity—Confession comes under S. 25. 

A confession made to another person in the pre¬ 
sence of a police officer, who has asked or instruct¬ 
ed that other person to take the confession in such 
a way as to be his agent where the confession takes 
place under such circumstances that the police 
officer is in such proximity as to make his presence 
likely to affect the mind of the confessing person, 
is in substance a oonfession to a police officer! 
{Walsh andPuUan, JJ.). EMPEROR v. Mt. Hab 
PIARI. 97 I G. 44=49 All. 57= 

27 Cp. L. j. 1068=24 A.L J. 958 = 
7 L.R.A. Gp. 156=A.I.R. 1926 All. 737. 
—S. 25—Repetition to Magistrate. 

-Confession made to police officer—Accused 

merely repeating before Magistrate the fact and 
contents of the previous confession—Statement to 
Magistrate is inadmissible in evidence. {Crump, 

J.). Emperor v. anandrao GAngaram. 

89 I.C. 1046=27 Bom. L.R. 1034 = 49 Bom. 642= 
26 Cp. L.J. 1478 = A. I. R. 1925 Bom. 329. 
—S. 25—Statement and confession. 

- Every statement is re-confession. 

Every statement made by any accused person to 
a Police Officer is not a oonfession and is not ipso 
facto excluded from being received in evidence. 
Where the prosecution do not rely upon the state¬ 
ments of the accused either as true or as containing 
any incriminating circumstances to prove their 
guilt or for the purpose of avoiding their obligation 
of proving one of the ingredients of the offence with 
which the accused are charged but the statements 
are relied on as false and not as confessions they 
are admissible. 5 Bom.L.R. 312, Bel. on. {Kennedy, 
J.C. and Bupchand Bilaram, A.J.C.). Adho v. 

Emperor. 86 I.C. 961 = 19 S.L.R. 6= 

26 Gp L.J. 897= A.I.R. 1925 Sind 257. 

Question whether statement is confession should 
be decided on merits of each case. 

Each case must be decided as it arises with 
reference to the question whether a particular 
statement positive or negative, verbal or expressed 
by conduct, is or is not a confession. {Bupchand 
Bilaram, A.J.C,). UMER DDRAZ MUNSHI tJ. 
EMPEROR. • 86 I.C. 410=19 S.L.R. 142= 

26 Cr.L.J. 778 = A.I.R. 1925 Sind 237. 
Statement by accused to Police that co-accused 
gave him ammunition bundle is inadmissible. 

A distinction must be made between statements 
which are self-exculpatory, and statements, which, 
although intended to be made in self-exculpation 
and not as a confession, nevertheless contain an 
admission of incriminating circumstances, on 
which the prosecution relies. 

It is for the Court to decide, according to the 
particular circumstances of each case, whether a 

statement of an accused amounts to. confession 
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BYIDENCE ACT (1872), S. 25—Stfttement and 

oonfesBion. 

or not. Where an accused stated to the police that 
he got the ammunition bundle from the co-accus¬ 
ed held, that the mere fact that the accused in 
making this statement may have intended it to 
be self-esculpatory is insufficient to take it out of 
the section. The statement in efiect amounts to 
an admission that the accused associated with the 
other accused and is therefore not admissible. 
(Fawcett, J.). EMPEROR V. HAJT SHER MAHOMED. 

75 I.C. 70 = 46 Bom. 961 = 25 Bom. L R. 214= 
24 Cp. li. J. 870=A.I.R. 1923 Bom. 65 

- Explanatory statement of the circumstances is 

not a confession. 

Where the Sub-Inspector of Police deposed to 
the efiect that the accused came with cattle and 
made a statement to him that they were present 
in the fight. 

Eeld, that the statement of the accused does 
not amount to a confession in as much as it was 
only an explanatory statement of the circum¬ 
stances under which cattle had been seized and 
was not an admission of guilt but rather in the 
nature of complaint against the victim of the 
fight to the efiect that he had illegally attempted to 
interfere with the arrest of the cattle. (Le Rossiy 
nol and Zafar Ali, JJ.). JALAD v. EMPEROR. 
81 I.C. 347=23 Cr.Ii.J. 811 = A.I.R. 1923 Lah. 232. 

■- Statement nol amounting to a confession ia 

admissible against accused. 

A statement made by an accused to a police officer 
if it does not amount to a confession may neverthe¬ 
less be used against him and more particularly if 
the statement, made turns out to be false in the 
light of the other evidence in the case. (R]fl^e$, j.). 
Eamhit V. Emperor. 68 I.C. 849= 

20 A.L.J. 178 = 23 Cr. L-J. 193= 

' A.I.R. 1922 All. 24. 

-- Statement containing confession—Portions not 

confession are also admissible. 

Where in a murder case, the first information was 
lodged by the accused himself, and the accused 
had stated therein that ho had committed the 
murder, 

Eeld, that the preliminary portions of the first 
information giving a history or narrative of events 
preceding the night of occurrence were admissible 
as statements or admissions not being confessions. 

Though when portions of a statement are admit¬ 
ted the persons affected thereby may demand that 
the fitatemeut should be admitted and considered 
in its entirely, yet the principle that portions of a 
statement or confession may he admitted and others 
excluded is rtcognised in the Evidence Act itself, 
e.g., S. 27. lO' B. L. B. App. 2 ; 15 Cal. 589; 
4i Cal. GOl and 37 Cal. 467, Ref. (Teunoti and 
Ghose, JJ.). EMPEROR v. LADIT MOPIAN. 

62 I.C. 578=25 C.W N. 788 = 
22 Cr. li.J. 562= A.I.R. 1921 Cal. 111. 

—S. 25 —Village Magistrate. 

- Confessioyv recorded by Village Magistrate even 

after investigation has begun is admissible. 

Rule 195 is not a rule of law. but merely a rule 
for the guidance of Village Magistrates and there¬ 
fore, a confession recorded by a Village Magistrate 

after the police investigation has begun is admis¬ 
sible apart from the fact whether the Magistrate 
knew that the investigation had begum 
and Jackson, JJ.). K;uPPATHAN V. KING EMPE- 
BOa. 103 I. C. 667=1927 M.W.N. 824 

28 Cp. li.J. 955=9 A.I. Cr. R-148= 
A.I.R. 1927 Mad. 974=83 M.L J. 739. 


EVIDENCE ACT (1872), S. 26—Magistrate. 
—S. 25—Misoellaneoas. 


- Eouse searched—Possession of house being 

question—Fact of accused's having put his signature- 
on recovery list is inadmissible. 

Where a house was searched and the accused put- 
his signature on the recovery list. 

Held, that the fact of the accused putting hia 
signature on the recovery list is not admissible in 
evidence against him in a case in which the posses¬ 
sion of the house was in question because it woul^ 
be an incriminating statement of the nature of a 
confession to a police officer and could not be 
proved by reason of the prohibition contained im 
S. 25. (Campbell, J.). BEHAei Lai. v. Emperoe. 

109 I.C. 707 = 8 Lah. 326=28 P.L.R. 119 = 
28 Cr. L.J. 323 = 7 A. I. Cr. R.291s= 

A.I.R. 1927 Lah. 343 

• 

— S. 26—‘ Custody of police.* 

- Actual arrest and detention is not necessary. 

There ate found several cases in which police- 
officers have, after detaining a person accused of am 
ofience, put forward the plea that the latter was- 
not in custody, because he had not yet been for-, 
mally arrested. The object of this seems to be 
either to avoid the operation of S. 26 or to shorten 
the period of time between the arrest and , the con¬ 
fession subsequently made to a Magistrate or to 
postpone the necessity for applying for a remand 
order. The idea of "free detention’* is altogether 
mistaken and sometimes even hypocritical. It iSi 
an infringement of the spirit, while appearing tQ- 
conform to the strict letter of the law. As soon, as- 
an accused or suspected person comes into the 
hands of a police officer he is in the absence o( 
clear and unmistakable evidence to the contrary,, 
no longer at liberty and is therefore in custody- 
within the meaning of As. 26 and 27. (May Oung^. 

J.). Maung Lay v. Emperor. 77 I.O. 429=- 

1 Rang. 609=25 Cp. L.J, 381 = 
A.I.R. 1924 Rang. 173.; 

_ Person is not in police ‘ custody * merely be^ 

cause he has been wivited to explain certain circum¬ 
stances, unless he has been arrested or is under police- 
supervision. 

The meaning of words "in custody of the Police' 
should not be extended by implication to oasea 
beyond what is absolutely necessary, i.e., where 
the man is really under arrest or in strict super¬ 
vision and is merely allowed to go out for a .feW; 
moments. But where the case is not so and the ac-: 
cused is not arrested or under supervision, he mere-, 
ly being invited to explain certain ciroumatanoesr, 
he should not be deemed to be in Police custody.. 
It however, by no means follows, that because thq 
statement is admissible, therefore, it should not bej 
considered with considerable care to see how far re-r 
liance should be placed on such extra-judicial con¬ 
fession. The weight to be given to it depends very 
much on the circumstances of the case, whether- 
suspicion attached to the accused at the time, whe¬ 
ther accused was intelligent or ignorant of the pos¬ 
sible result of the confession, and the like. (Kennedy, 
J. C. a7id Ketnp, A.J.C.). Emperor v. Mahombdt 
BUX. 85 I C. 833 = 26 Cr. L.J. 609 = 

16 S.L.R. 743= A.I.R. 1921 Sind 148. 

—S. 26—Magistrate. 

—' Juge d* instruction ’ is a Magistrate — General 
Clauses Act, Cl. Zl. 

‘Juge d’ instruction’ is a Magistrate and so stated 
ments made in his immediate presence are admis-- 
sible in evidence. The term Magistrate is not res- 
tricted to the Magistrates exercising jurisdiotiom 
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EVIDENCE ACT (1872). S. 28—Haglstraie. 

tinder Or. P. Code ; 22 Bom. 235, Rel, on. {Waller 
and Pandalai, JJ.).) PANCHANATHAM PlLIiAI v. 
EMPBBOB. 121 I.G. 167 = 82 Uad. 529 = 

29 M. L. W. 645 = 1929 H.W.N. 383 = 
2 M.Cp.C. 150 = 31 Cp. L.J. 223= 
A.I.R. 1929 Had. 487=56 M.L.J. 628. 
-The word “Magistrate” in S. 26 of the Evi¬ 
dence Act includes Magistrates in Native States. 
22 Bom. 235, Foil. {Sallifax and Macnair, A.J.Cs.). 
Govinda V. Emperor. 69 I.C. 257= 

17 N.L.R. 113=A.I.R. 1921 Nag. 39. 

—S. 26—Opal and written confession. 

■ S. 26 as it stands makes no distinction be¬ 
tween an oral and written confession but embodies a 
substantive rule of law. (JaiLial and Currie, JJ.). 
Jog Rai V. EMPEROR. A.I.R. 1930 Lah. 534. 

—S. 26—Opal confession to Magistrate. 

- Admissibility. 

A confession or an incriminating statement made 
in the presence of a Magistrate by an accused per¬ 
son while in police custody who is not produced 
before the Magistrate with a view to record his 
confession can bo proved by oral testimony of the 
Magistrate when it has not been reduced to writing. 
In absence of any provision of law making it obli¬ 
gatory on the part of a Magistrate to record a con¬ 
fession it is not a matter required by law to be re¬ 
duced to the form of a document. {Jai Lai and 
Currie, JJ.). JOG RAI u. EMPEROR. 

A. 1. R. 1930 Lah. 534. 

—8.26—'Police officer’ and ' Magistrate.’ 

• --The words “Police officer” and “Magis¬ 

trate” in S. 26 of the Evidence Act include the 
police officers and Magistrates of Native States. 
22 Bom. 235, Foil, but doubted. {Crump, J.). 
Emperor v. anand Rao gano.^-ram. 

89 I.C. 1046=27 Bom. L.R. 1034 = 
49 Bora. 642 = 26 Gr. L. J. 1478 = 

A. 1. R. 1925 Bom. 529. 

—S. 26—Presence of police. 

- Statement made in presence of police officer is 

not admissible. 

A statement made in the presence of a Sub-Ins- 
peotor and a constable who had the accused under 
arrest at the time and not recorded by Magistrate 
under S. 164, Cr. P. Code, is not admissible in 
evidence. {Mears, C.J. and Bennet, J.). Nathu v. 
Emperor. 118 1. C. 46 = 1929 Cr. G. 408 = 

10 L. R. A. Cr. 141=30 Cr. L. J. 867= 
12 A.I.Gr.R. 323=A.I.R. 1929 All. 855. 

- Ineriminatiny admissions of accused before 

police officers are inadmissible in evidence. 

Incriminating admissions of an accused, under 
admitted circumstances that he took the whole of 
the investigating staS of the police officers round 
the scene of offence and admitted before them his 
own guilt, are inadmissible in evidence under 
S. 26. {Subhedar, A.J.C.). SHAMLAL v. EMPEROR. 
. 120 I.C. 210 = 31 Cr. L J. 15 = 

13 A. I. Cr. R. 157 = 1929 Cr. C. 673= 

A.I.R. 1929 Nag. 350. 

—8. 26—Scope. 

• - S. 26 does not make admission dependent upon 

knowledge of accused as to identity of Magistrate, 

8. 26 does not make the admissibility of the 
confession dependent upon the knowledge of the 
accused as to the identity of the Magistrate, the 
main consideration being the presence of the 
Magistrate and the making of the confession in his 
presence. {Jai Lai and Currie, JJ.). JOG Rai v. 
Emperor. A.I.R. 1930 Lah. 534. 

D. D. VOL III—25 & 26. 


EVIDENCE ACT (1872), S. 27—Accused. 

—8. 26—Statements to police. 

- Statements to police of incrimwtaiimg nature 

are inadmissible. 

Statements of accused while in custody of the 
police officer, and of his having pointed out the 
places where he committed the offence, are not ad-* 
missible as being of an incriminating nature, {New‘ 
bould and B. B. Ghose, JJ.). KeramAT Mondae 
V. Emperor. 92 I.C. 439 = 42 G.L.J. 524 = 

27 Cr. L. J. 263= A.I.R. 1926 Gal. 320. 

—S. 26—To foreign administrator. 

- Confession while in police custody made before 

Portuguese Administrator is inadmissible. 

Administrator in Portuguese territories is not a 
Magistrate and therefore confession made by an 
accused before him while in Police custody is not 
admissible. {Macleod, C.J. and Fawcett, J.), 
Emperor v. Mahabli Rama Sail. 

87 I.C. 520 = 26 Bom. L.R. 706 = 
26 Cr. L.J. 984 = A.I.R. 1924 Bom. 480. 
—S. 26—To Magistrate. 

- Confession to Magistrate while in police cws- 

tody is not inadmissible. 

If a confession is made to Magistrate, while the 
accused is in police custody, such confession is not 
inadmissible, as it is one in the immediate presence 
of a Magistrate, within S. 26. {Martineau and 
Zafar AH, JJf^. NAZIR SiNGH v. EmPEROR. 

91 I.C. 806=7 L.L.J. 428=26 P.L.R. 767= 
27 Gr. L.J. 134 = A.I.R. 1925 Lah. 557. 
—S. 26—To Postal officer. 

- Confession made by accused not to Magistrate 

but Superintendent of Post Offices is not Omissible. 

Confession made by an accused not to a Magis" 
trate but to the Superintendent of Post Offices, at! 
his house, where he was taken temporarily by the 
police and was again removed back to police look-' 
up, is inadmissible in evidence ; 20 Bom. 165, Foil,' 
{Shadi Lai, O.J. and Agha Haider, J.). EMPEROR' 
V. 8 HEO Ram. 108 I.C. 398 = 10 L.L.J. 174= 

29 Cr. L.J. 386 = 10 A.I. Cr. R. 115 = 

A.I.R. 1928 Lah. 282., 
—S. 26—Voluntary statement. 

- Coroners Act, S, 20— Voluntary statement by¬ 
accused in inquest proceedings is admissible against- 
the accused on his trial. 

There is no provision of law which renders a, 
statement made voluntarily by an accused, a sus¬ 
pect, in inquest proceedings before a Coroner in-, 
admissible against the accused on his trial for the 
offence: A.I.R. 1926 Bom. 144, Dist.\ A.I.R. 1926 
Bom. 151, Bef. {Shah, J.). EMPEROR v. AziMKHAN 
Zainkhan. 110 1.0.107 = 

30 Bom. L.R. 84 = 10 A.I. Cr. R. 419 = 
29 Cr. L.J. 651 = A.I.R. 1928 Bom. 52. 

—S. 27. 

Accused. 

Co-accused. 

ConYlotion on. 

Discovery. 

Discovery of irrelevant fact. 

Duty of Court. 

Interpretation. 

Presence of police. 

Scope. 

Several accused. 

Statement. 

What can be proved. 

—S. 27—Aoonaed. 

- Person not accused at the time of making state¬ 
ment—Statement ia not admissible. 
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EYIDENGB ACT (1872), S., 27—Go-accased. 

In order to bring the statement within S. 27 
the person making it must not only be in the 
custody of the police but the statement must be 
of a person who was then an accused : 6 All. 609 
(F-B.), Rel. on. {Adami and Wort, JJ.). Deo- 
NANDAN DUSADH V. EMPEROR. Ill I. C. 118= 

7 Pat. 411 = 9 P. L. T. 533= 
10 A. I. Cr. R. 466 = 29 Cr. L. J. 790= 

A. I. R. 1928 Pat. 491. 

—S. 27—Co-accused. 

- StateTnent by one accused 4s not admissible as 

against co'occused. 

A statement made by an accused to a police 
ofl&cer is inadmissible in evidence against a co¬ 
accused. Emperorv. KanguX Mali^ 41 Cal. 601, Foil. 
(Bi/ves. J.). Bamhit V. Emperor. 65 I.C. 849= 

20 A. L.J. 178 = 23 Cr. L. J. 193= 

A.I.R. 1922 All. 24. 

—B. 27 —<loiiviction on. 

_ Person convicted on mere evidence that he 

pointed out places from which portions of stolen pro¬ 
perty were recovered—Legality. 

The only evidence on which a person’s convic¬ 
tion was based was that he pointed out three places 
from which portions of the stolen property wore 
recovered. Person’s father and brother were also 
suspected and eventually discharged. 

Held, that as his relations were also concerned 
in the crime, it was possible for the person to have 
knowledge of the places without himself being 
guilty of any oSence and so the recoveries alone 
were not sufficient to justify the conviction : 
18 P. E. 1917, Cr. Dist. {Bhide, J.). SOHAN SiNGH 
V EMPEROR. 11 Ij. L. j. 439= 1930 Cr. C. 107 = 

A I R. 1930 Lah. 91. 

-- Offence under Ss. 457 and 380. Penal Code — 

Tank indicated by statement of accused—Vessels re¬ 
covered from the tank not within sole control of ac¬ 
cused—Evidence is insufficient for conviction of 

accused. , , a 

Where an accused arrested on the charges under 

Ss. 457 and 380, makes a statement indicating a 
tank from which vessels, corresponding to the 
description of articles stolen, are recovered, but 
where the tank is not the particular property, or 
within the sole control of the accused, but acces¬ 
sible to the public in general and it is doubtful 
whether the accused or some other person 
cealed the stolen articles, such evidence of itself 
is not sufficient for a conviction : 17 All. 576, 
on; 16C. W. N. 238; 1 P. B. 1917 Cr. and A.T.B. 
1923 Lah. 335, Bef. {Curgenven, J.). PUBLIC 
PROSECUTOR V. ^’A.KKIRISWAMI. ^ 

30 M. L. W. 791 = 1929 

2 M. Cr. C. 307 = 1929 Cr. C. 614 = 
AIR. 1929 Mad. 846=57 M. L. J. 548. 

- Weapon forbidden under Arms Act ^s- 

covered by reason of informatton from accused-H%s 

conviction is valid. , < i<a 

Where an article, the possession <>« ^^^^h 'S for 
bidden by the Indian Arms Act, has been discover 
od by reason of information given by an accused 
T.r.rQrtr) biB conviction based upon that evidence is 
?alid : 72 P.L.R. 1916. Foil. {Fforde, 

SINGH .. EMPEROR. ^ ^ ^ BL R.' 626 = 

28Cr,L.J. 250=A.I.R. 1927 Lah. 900. 

"S'rtld.v hnouy. are not places " dis- 


overed ” within S. 27. ^ hofnre 

Incriminating admissions of an 

)olicc officers cannot be said to le o.c<.iiaed 

;oYery of several places pointed out by the accused 


EVIDENCE ACT (1872), S. 27— DiacoYery. 

where they are already known and cannot be said 
to have been ’’discovered” in consequence of the 
said admissions within the meaning of S.. 27. 
12 Mad. 153, Foil. {Subhedar, A.J.C.). ShAMLAL 
V. Emperor. 120 I.C. 210=31 Cr. L.J. 15= 

13 A. I. Cr. R. 157=1929 Cr.C. 673= 

A.I.R. 1929 Nag. 350. 

- Fact known to police cannot be re-discovered on 

statement of accused. 

A fact known to the police cannot be re-discover¬ 
ed on the statement of an accused person so as to 
make such statement or such incriminating con¬ 
duct admissible under S. 27. {Aston, A. S. C.). 
WAHID Bux V. Emperor. 120 LC. 81= 

1929 Cr. C. 678=80 Cr. L. J 1121 = 

A. I. R. 1929 Sind 250. 

- Accused admitting possession of property— 

Property produced by accused himself—Statement of 
accused is admissible. . 

The statement of an accused that he had in 
possession certain stolen property is admissible in 
evidence even though he himself produced the 
property. (14 M. L. W. 418. Foil.). It makes no 
difference whether the accused himself digs out 
the property from the place where it is hidden or 
whether on information given by him some one 
else digs up the ground and produces the property. 
26 M. L. J. 352, Appr. (Spencer, Offg. C. J.). SOGIA- 
MUTHU PADAYAOHI, In re. 93 I. C. 42— 

50 Mad. 274=27 Cr. L- J. 394= 
A I R. 1926 Mad. 638. 

I Discovery of articles by accused in his house is 

a fact discovert within S. 27. , 

The discovery of the ornaments at his house by 
accused is clearly a fact discovered within the 
meaning of S. 27, and is admissible in evi- 

denoe. (Walsh. J.). 

73 I. G. 62=21 A.L.J. 143=45 An.300= 
4 L. R. A. Cr. 13=24 Cr. L. J. 526= 

A.I.R. 1923 All. 352 

- Knowledge of facts by persons other than the 

police is immaterial. 

Though facts are already known to persons other 
than police officers, such facts cannot be said to be 
not discovered in consequence of information 
received within the meaning of S. 27 of the 
Evidence Act. The language of the section and 
its place in the Evidence Act make it clear that the 
discovery therein referred to is discovery to or by 
TJolice officers. (Teunon and Ohose.JJ.). LEGAL 
REMEMBRANCER V. LALIT MOH.^ SINGH. 

49 Cal. 167 = A.I.R. 1922 Gal. 342. 

- Infcrma*^'^' leading to discovery of property — 
Person made to show the places where discovery had 
already been mad^^Evidence 4s not admissible. 

Once property has been discovered in conse¬ 
quence of information received from a suspected 
person, it cannot be re-discovered in consequence 
of information received from another suspeoteo 
person. It is only the information that was 8^^?“ 
by the first person and which led to the actual.dis- 
covery which may be proved under the 
S. 27 of the Evidence Act. t/.L 

BUDHAv. EMPEROR. 64 I.C. 502=9 P.L.R. 1922— 

.23 Cr.L.J. 22= A.I.R. 1922 Lah. 315. 

-” Discovery ” means discovery to or by Police. 

If and when certain facts ate deposed to as dis¬ 
covered in consequence of information leoeiyea 
from the accused when in custody of the police, 
60 much of the information as relates distinctly o 
the fact or facts thereby discovered will oeo<^® 
admissible. The discovery referred to in S. 
discovery to or by Police Officers. 11 Cal. 635, b 
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EVIDENCE ACT (1872), S. 27—Discovery of 
Irrelevant fact* 

‘{Teunon and Ohose, JJ.). EUPEROR v. LAIiIT 
Mohan. 62 I. C. 578=25 C. W. N. 788 = 

22 Cr. L J. 562=A.I.R. 1921 Cal. 111. 
—S. 27—Discovery of Irrelevant fact. 

-Section 27 has nothing to do with the ques- 

"tion whether the fact discovered is or is not relevant, 
{Shadi Lai, C. J. Harruon, Fforde, Tek Chand Jai 
■ Lai, Dalip Singh and Agha Haidar, JJ.). SUKHAN 
V. Emperor. 1151. C. 6=10 Lah. 283= 

30 P. L. R. 197=11 L. L. J. 159 = 30 Cr. L J. 414 = 
12 A. I. Cr. R. 382= A.I.R. 1929 Lah 344 (F. B ). 
- Confession to police—Discovery of fact irrele¬ 
vant to inquiry does not make confession admissible. 

In a case where an accused is charged with 
' murder by poisoning, the fact that at some pre* 
'vious date the accused had treated another person 
with arsenic for a bad leg is not relevant in any 
way and the discovery of the fact in consequence 
of a statement made by the accused to the police 
cannot make this statement admissible. (Ross and 
Wort, JJ.). OOKUD OHAMUR v. EMPEROR. 

105 I. C. 683=6 Pat. 811 = 9 P. L. T. 377 = 
28 Cr. L. J. 971 = 9 A. I. Cr. R. 118 = 

A. I. R. 1928 Pat. 22. 

—S. 27—Dnty of Coart. 

-Per Broomfield, J. —In order to apply S. 27 it 

' is necessary to know exactly what the statements 
relied upon are ; because they are admissible only 
80 far as they lead to the discovery of some fact and 
no further. 11 B.H.C.R. 212, Rel. on. (HJirza and 
Broomfield, JJ.), EMPEROR v. ShivpuTRAVA BAS- 
tilNGAYA. 32 Bom.L.R. 574= 

A.I.R. 1930 Bom. 244. 
——must be very cautious. 

(Obiter). Bald evidence introduced through 
the mouth of a prosecution witness to prove the 
■confessions of an accused under cover of S. 27 
■ought to receive very little credence by the Court, 
more especially when the accused stands charged 
with grave offence as an attempt to murder and 
particularly, when more direct evidence to prove 
the same points are available to the prosecution 
and which they do not take care to produce before 
the Court. (Subhedar, A.J.c]. SHAMLAL v 
Emperor. 120 I.C. 210=13 A.I.Cr.R. 157= 

81 Cr.L.J. 13 = 1929 Cr.C. 673 = 
A.I.R. 1929 Nag. 350. 

—B. 27—Interpretation. ® 

-‘ Fact \ 

The expression “fact” as defined in 
S. 3 includes not only the physical fact but also 
the psychological fact or mental condition of which 
any person is conscious. It is in the former sense 
that the word is used in S. 27. (Shadi Lai C J 
Harrison, Fforde, Tek Chand, Jai Lai, *Dalii 
Singh and Agha Haidar, JJ.). SUKHAN v EM¬ 
PEROR. 119 I.C. 6=10 Lah. 283=30 P.L.R. 197 = 

11 L.L.J. 199 = 30 Cr.L.J. 414= 
12 A.I.Cr.R. 382=A.1.R. 1929 Lah. 344 (F B ) 

--‘ Information.’ 

Fforde, J .—The word ‘statement’ is used inter¬ 
changeably with the word ‘information’. A.I R 
1929 Lah. 338, Diss. frotn.\(Shadi Lai, C J Harri¬ 
son, Fforde, Tek Chand, Jai Lai, Dalip Singh and 
Agha Haidar, JJ.). SUKHAN v. Emperor, 

115 I.C. 6=10 Lah. 283 = 3oP.L.R 197= 
11 L.L J. 199 = 30 Cr.L.J. 414= 
12 A.I. Cr.R. 382= A.I.R. 1923 Lah. 344 (F.B.). 

-- Information.* 

The word “information” cannot be used as syno- 
‘^ynaous with the word “statement.” The word 
‘.'information” as distinct from the word “state 


EVIDENCE ACT (1872), S. 27—Scope. 

meat” connotes two things, namely, a statement 
or other means employed for Imparting knowledge 
possessed by one person to another, and the know¬ 
ledge so derived by the other person. (Harrison and 
Dalip. Singh, JJ.). KARAMDIN v. Emperor 

115 I.C. 1=30 Cr.L.J. 385 = 
A. I. R. 1929 Lah. 338. 

- Confession.’ 

In construing 3. 27 the word “confession” does 
not necessarily mean a complete confession of guilt 
but means and includes any incriminating state¬ 
ment. (Harrison and Dalip Singh, JJ.). Karam 
Din V. E.MPEROR. 115 I.C. 1=30 Cr L J. 383 = 

. . A. I. R. 1929 Lah. 338. 

- Discovered. 

Even more important is the word ‘discovered’. 
It is used in a peculiar sense. The test is that the 
fact discovered must be discovered in the sense, that 
the proof of the existence of that fact no longer 
rests on the credibility of the accused’s statement 
but rests on the credibility of the witnesses who 
depose to the existence of that fact. The rest of the 
information is not admissible. (Harrison and 
Dalip Singh, JJ.). Karam Din v. Emperor. 

119 I.C. 1 = 30 Cr.L.J. 385 = 

< , A.I.R. 1929 Lah. 338. 

-- Distinctly. 

Under S. 27 the information to be proved must 
relate distinctly to the fact thereby discovered The 
word ‘distinctly’ in S. 27 is used in some sense 
other than the word‘directly’. It is meant to ex¬ 
clude certain things and to limit and confine the 
information which may be proved within the defi¬ 
nite limits and not necessarily to include everv- 
thing which may relate to that information. (Harri¬ 
son and Dalip Singh, JJ.). Karam Din v. Em¬ 
peror. IIS I. C. 1 = 30. Cr.L.J. 385= 

A.I.R. 1929 Lah. 338. 

- 'Section must be strictly construed. 

8. 27 must be very strictly construed. Where 
one accused has a^eed to point out a place where 
a fact would be discovered, in pursuance of his 
statement to point out that place, the section does 
not covet similar statements of the other accused 
m police custody. (Prideaux, A.J.C.). Kudaon « 
Empeeor. 91 I.O. 236=21 N.L.R 86= 

L.j. 60= A.I.R. 1925 Nag. 407. 

- Custody.* 

The submission to the custody of a police oflicer 
within the meaning of S. 46 is ‘custody’ within 
the meaning of S 27, Evidence Act. (Teunon and 
(Jhose, JJ.). Legal Remembrancer, Bengal « 
Lalit Mohan Singh Roy. 49 Cal. 167= 

A.I.R. 1922 Cal 34? 

—S. 27—Presence of police. 

—-Accused’s statement in presence of police is 

relevant in so far as it relates to material facts 
discovered in consequence. 26 M. L. J. Foil. 
(Spencer,^J.). NainamALAI KoNAN Jji re 

69 I.C. 377=14 M.L.W. 418 = 
-S.27-8cope. A I R. 1921 Mad. 679. 

- Out of statement containing confession onlu 
su^ potion as leads to discovery is admissible. ^ 

e&T Graham, J. —Section 27 being a proviso to the 
preceding sections must be strictly construed and 
any relaxation must be sparingly allowed carA 
being exercised to see that the purpose and obiecr 
of Ss.25 and 26 are not rendered nugatory 
by any lax interpretation. ® ^ 

A statement made by an accused while in police 
custody which contains a confession of euilr 
also supplies information in consequence of which 
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EVIDENGB ACT (1872). S. 27—Scope. 

a discovery is made is not admissible in its entirety 
tinder S. 27, but only so mncb of it is admissible 
as relates distinctly or immediately to the dis¬ 
covery. 

Per Lort’Williams, J.—S. 27 is not a pro¬ 
viso to either S. 24 or S. 25. It follows that some 
restricted or limited meaning narrower than the 
natural meaning must bo attached to the words 

in S. 27. . , a V., 

The practice in England now is and doubtless 

was at the time when the Evidence Act was passed 
to allow to be stated in evidence that in conse¬ 
quence of information received from the prisoner 
certain facts had been discovered, thus to the 
extent of fixing the prisoner with knowledge.^ To 
this extent evidence under S. 27 may be given. 
iOraham and L(yrt-Williams, JJ.). SUPERINTEN¬ 
DENT AND REIMEMBRANCER OP LEQAD AFFAIRS, 

BENGAL V. BHAJOO MAJHI. 

34C.W.N. 106=A.1.R. 1930 Cal. 291. 

_The provisions of S. 27 must he construed as 

favourably to the accused as possible for it is a 
section which makes an exception against the 
accused contrary to the general sections, namely, 
25 and 26. which are in his favour. 

When the accused stated “I buried the shirt, 
which was my share of the stolen property, under 
the beri tree.” The shirt was accordingly found 

under the tree. a v • a * 1 . 4 . 

Beld that the fact that the accused buried that 

Bbirt or the fact that it was his share of the 
stolen property was not ” discovered” withm S. 27. 
Both these statements rested purely on the credi¬ 
bility or otherwise of the accused’s statements: 
the fact that it was his share of the stolen property 
did not relate distinctly to the fact discovered 
which was merely that a certain article was buried 
under a certain tree ; these facts could not be 
Tiroved and would not be admissible or relevant 
against the accused. What could be rendered 
admissible under S. 27 would be that which the 
Court would find necessary in order that the state¬ 
ment may be intelligible and the fact that this 
was the accused’s share of the stolen property or 
that he buried it, would not necessarily be pwved 
bv the admission of the statement. A. I. J*. 
1928 Lah. 308. Expl. and Diss. from. {Harrison and 
Dnli^SinqKJJ.). DiN v. EMPEROK 

115 I.C. 1 = 30 Cr. L.J. 385 = A.I.R. 1929 Lah- 338. 

- The provisions of S. 27. Evidence Act are 

quite independent of wnMil or 

P. Code, and the amended 116 

\VB]-Tln i9k lah'^Ssf A:I.R. 1925 Mad 574 

and A. I. R. 1928 Nag. 108 \925 *rW 

1927 Cal. 17; A.I.R. 1926 Pat. 232. A.I.R. 1925 B g_ 

2 ?' ^relates to statement of aconsed 

•'r. wf.*? 

27 confined in its operation to an 

incriminatiog statement ^^^i^kliedTand 

while in police custody. 

Eolhafkar, A. J. Cs.). on n- r. j 258= 

114 I. C. 273 = 24 N.L.R. 158=30 Cj. L.J. 

12 A. I. Cr. R. 177 = A.1.R. 1929 Kag. 17 (F. B-). 


EVIDENCE ACT (1872), S. 27—Scope. 

■ S. 27 qualifies S. 24 As well as Ss. 25 
arid 26. 

The broad ground for hot admitting confessione- 
made under inducement or to a police officer is- 
the danger of admitting false confessions, but the- 
necessity for the exclusion disappears in a case 
provided by S. 27 when the truth of the confession:'. 
is guaranteed by the discovery of facts in conse¬ 
quence of the information given. {Addison and''" 
Coldstream, JJ.). BULAQI v. EMPEROR. 

112 I.C. 347=9 Lah. 671 = 11 A. I. Cr. R. 284=^- 
29 Cr. L.J. 1019= A.I.R. 1928 Lah. 476. 

- S. 27 is not affected hy S. 162, Cr. P. Code, 

S. 27, Evidence Act, is not* affected hy 
S. 162, Cr. P. Code, but S. 162 is affected by 

S. 27. Evidence Act. The result is that a special^ 

exception to S. 162, Cr. P. Code, exists in the 
circumstances mentioned in S. 27, Evidence Act.. 
A.I.R. 1926 Rang. 116 (P.B.), Pel. hn. (Ramesam, 
Waller and Jackson, JJ.). OHINNA ThimmappA 
V. TAIiUKUNTA THIMMAPPA. 112 I.C. 682=~ 

28 M-L.W. 314=1 M. Cr. C. 201= 
51 Mad. 967=29 Cr. L.J. 1098= 
A.I.R. 1928 Mad. 1028= 65 M.L.J. 351 (P. B.), 

_S. 27 is not repealed by S. 162, Or. 

Code—Cr. P. Code, S. 162: A.I.R. 1926 Rang, llff 
(P. B.), Foil. {Fim,dlay, J. C. and Macnair^. 
AJC.). Sheobalak Prasad v. Emperor. 

108 I.C. 442=11 N.L.J. 7=9 A.I. Cr. R. 408= 
29 Cr. L.J. 400 = A I.R. 1928 Nag. 108. 

_S. 162 of Or. P. Code, overrides the- 

provisions of S. 27, Evidence Act, {Sloiwal,\A.J .0.)» 

BHOGIA V. KING-EMPEBOR. 

100 I C. 820 = 28 Cr. L.J. 340 = 

7 A.I. Cr. R. 575=A.I.R. 1927 Nag. 203. 

_162, Cr. P. Code, does not override 8:n. 

S 162 applies to the statements of persons 
examined as witnesses by the police in the course of’ 
investigation, and not to the statement of an 
accused person and it does not override or modify 
the provisions of S. 27 of the Evidence Act. 

T, al C J. and Addisson, J.) . RANUN v. KING EM¬ 

PEROR 94 I.C. 901 = 7 Lah. 84=27 Cr. L.J. 709 = 
PBROB. p ^ ^ ^ J ^^26 Lah. 88 . 

__The general provisions of the law with regai'd,' - 

to the admissibility of statements made by 
accused persons like other admissions do not seem 
to be affected by S. 162, Cr. P. Code. ^uU tek, 
Aa C J. and Jwala Prasad, J.). JAGWA Dhanxt^ 
« FMPEROB 93 I.C. 884=8 Pat. 63 = 

7 R^T. 396=27 Cr. L.J. 484= A.I.R. 1926 Pat. 232. 

'- Sc. 160. 161 and 162, Cr. P. Code—If over-. 
rides 8. 27—(Per Curiam, Heald, J., Contra.) 

Ss 160, 161 and 162 do not apply to an, 
accused person and do not affect or override S. 27 o£' 
the Evidence Act, which applies only to information. - 
received from a person accused of any offonoo in 
the custody of a police officer : A.I.R. 1926 Pat. 282 
and A. I. B. 1925 Mad. 574; Appr. {Rutledge, 
C.J., Heald, Duckworth, Chari and Maung Ba, JJ 
EMPEROR V. NgaTha Din. 96 I C ^f5— 

5 Bar. L.J. 30 = 4 Rang. 72=27 Cr. L.J. 8 ^= , 

A.I.R. 1926 Rang. 116 (P-B ). 
- 8. 27 is not affected hy Cr, P. Code, 8. 162 

(as ayjtended). . . 

S. 27 of the Evidence Act, which deals with' 
information received from persons accused of an 
offence and in police custody is not affected by the 
aforesaid section of the Or. P. Code, {Rutledget 
C.J., Heald. Duckworth, Chari and 
Emperor, v. nga tha Din. 96 I.C. ijs— 

5 Bur. L.J. 30=4 Rang. 72=27 Cr. L.J. 881- 

A.I.R. 1926 Rang. 116 (P. B.),. 
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— - -S. 27, Evidence Act is overridden by S. 162, 

•Or. P. Code. (Doyles J".). EMPEROR v. Nga 

EYAIN. 94 I.G. 706=27 Gr. L J. 658= 

A.I.R. 1926 Rang. 112. 

*- S, 24 will override S. 27 when tliey conflict. 

A statement though admissible under S. 27 
should be excluded if under S. 24 the accused at 
the time of making the statement was under 
the influence of the village Magistrate’s promise 
to save him from punishment. (Spencer, Offg. C. J. 
aaid Reilly, J.). Semadai Goundan. In re. 

86 I.G. 664=26 Gr.L. J. 840 = 21 M.L.W. 199 = 

A. I. R. 1925 Mad. 574. 

— - Section is not repealed by the amended S. 162, 

Cr. P. Code. 

The amended S. 162 does not exclude from 
evidence the fact that the accused made a state- 
' ment to the police that the weapon with which 
the crime had been committed was concealed in 
a prickly pear bush. The section both before and 
after amendment, is directed against the admis¬ 
sion, at the instance of the prosecution of Police 
diaries and other records prepared or copied from 
the diaries of investigating officers. The provisions 
of the Evidence Act are quite independent of the 
sections in the Criminal Procedure Code and 
cannot be treated as impliedly repealed in conse¬ 
quence of the amendment of the Code of Criminal 
Procedure. (Spencer, Offg. C. J. and Reilly, J.). 
SeMALAI GOUNDAN. In re. 86 I.G. 664 = 

26 Gr. li. J. 840 = 21 M. L. V/. 199 = 

A.I.R. 1925 Mad 574. 

— Cr. P. Code (1923), S. 162— Overrides S. 27 
of the Evidence Act. 

S. 162 of the Cr. P. Code in its present form, 
overrides, S. 27 of the Evidence Act. (Bagtiley, J.). 
Bawa Rowther V. Emperor. 84 I. G. 545= 

3 Bur. h. J. 245=26 Gr. L. J. 321 = 

A.I.R. 1925 Rang. 101. 

*“S. 27—Several accused- 

-Pact discovered in consequence of information 

by one accused, other giving same information— 
Fact cannot be said to bo discovered from informa¬ 
tion given by both. 2 Bom. L. R. 1089; 24 W.R. 
(Cr.) 36; 11 B. H. C. R. 242, Ref. (Mirea and 
Broomfield, JJ.). Emperor v. Shivputraya 
BASLINQAYA. 32 Bom.L.R.574= 

A.I.R. 1930 Bom. 244. 

•- Accused jointly pointing to place of dead body 

—Evidence is not admissible against any of them 
■unless it can be shown who made discovery. 

Where all the accused persons jointly pointed 
out the place where blood stains were found and 
subsequently the place where the dead body of a 
•^rson was discovered buried, such evidence is not 
jmmissible at all against any of the accused unless 
« can be shown who made the discovery first. (Dalip 
hxngh, J.). Paqira v. Empbror. 1161 G 619= 
30 P.L.R. 397 = 30 Gr. L.J. 639=1929 Gr. G. 214= 
13 A.I. Gr. R. 60= A.I.R. 1929 Lah. 665. 

- Fact discovered from information of several ac~ 

■cusedr—Fact will be deemed to have been discovered 
'from information of the first. 

W^here a fact is discovered in consequence of 
information received from one of several persons 
•charged with an offence and when others give like 
information the fact should not be treated as dis- 
•covered from the information of them all, but from 
information of the first: 24 W.R. 86 , Cr. and 
7 P. R. 1916, Foil. (Shadihal, C.J. andJaiLal, J"), 
-Adham Khan v. emperor. 101 I.G. 488= 

28 P.L.R. 187=8 A.I. Gr R.94= 
28 Gr.L.J* 456=A.I.R. 1927 Lah. 739. 


EYIDERGE AGT (1872), S. 27<-What can be 

proved. 

—S. 27—Statement. 

- Statement by accused that he buried body of 

person murdered at place pointed out by him is ad¬ 
missible only for S. 201, I. P. C. 

A statement made by the accused to the police 
that he had buried the body of the murdered per¬ 
son at the place pointed out by him is clearly ad¬ 
missible in evidence under S. 27 only for the pur¬ 
poses of S.’201, I P. C., but not for convicting him 
of murder. A. I. R. 1929 Lah. 344, Expl. (Tapp, 
J.). Mamun t>. Emperor. 121 I. G. 728= 

31 Cr. L. J. 293 = 13 A. 1. Gr. R. 382= 

A.I.R. 1930 Lah. 530. 

- Statement of accused before police that he 

buried an article in a place—Police taken to that 
place and article delivered—Admissibility of state¬ 
ment. 

The accused person stated to the police that he 
had buried an article at a particular place, took the 
police to that place and delivered the article to 
them. 

Held, that the statement of the accused to the 
police was admissible under S. 27 of the Evidence 
Act. (Zafar Ali and Jai Lai, JJ.). EMPEROR c. 
Mela. 112 I. C. 55 = 10 Lah. L. J. 531 = 

11 A.I.Gr.R. 292 = 29 Gr. L. J. 967. 
- Statement by accused. 

A person was charged with an offence of being in 
possession of illicit liquor. When his house was 
searched he made a statement that he had buried a 
mat of lahan at a particular plaoo and as a result 
of that information the mat containing lahan was 
discovered at the place by the police. 

Held, that the statement was admissible in evi¬ 
dence against the accused to prove his guilt of 
being in possession of illicit liquor. A. I. R. 1928 
Lah. 308 and A. I. R. 1926 Mad. 638 (P.B.). Foil. 
(Zafar Ali and JaiLal, JJ.). EMPEROR v. MELA. 

112 I. C. 55=10 L. L. J. 531 = 29 Gr. L J. 967= 

11 A. I. Cr. R. 292. 

- Statements can he made by gesture. 

Statements can bo made by other means than 
by words. They can be made by mere gesture. 
(Doyle, J.). EMPEROR v. NGA Kyaing. 

94 I. C. 706=27 Cr- L. J. 658 = 
A. I. R. 1926 Rang. 112. 

If the recoveries were mado in consequence of 
the information supplied by the accused, the 
statements made by them are admissible under 
S. 27 of the Indian Evidence Act. (Moti Sagar, J.). 
ALI AHMED V. The Crown. 

A. 1.R.1923 Lah. 434. 
—S. 27—What can be proved. 

-Only so much of the information given by the 

accused as relates distinctly to the fact thereby 
discovered can be proved : A. I. R. 1929 Lah. 344, 
Rel. on. (Wild, A. J. C. on difference between 
Perexval, J. C. and Rupchand, -A. J. C.). MOHO- 
MUD Yu 3 uf V. Emperor. 1930 Cr. c. 865= 

A. I. R. 1930 Sind 22S. 

-^—Only that portion of information which is im¬ 
mediate a7id proximate cause of discovery of fact can 
be proved. 

The legislature has prescribed two limitations 
in order to define the scope of the information 
provable against the accused : (I) The informa¬ 
tion must be such as has caused the discovery of 
the fact, and ( 2 ) the information must “ relate 
distinctly ” to the fact discovered. The require¬ 
ments of both the conditions specified above must 
be satisfied before an incriminating statement can 
be received in evidence. Thus, only that portion 
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EYIDEKCE ACT (1872), 8. 27—What can be 

proYed. 

of the information is provable which was the im¬ 
mediate or proximate cause of the discovery of the 
fact. Anything, which is not connected with the 
fact as its cause, or is connected with it, not as its 
Immediate or direct cause, but as its remote cause, 
does not come within the ambit of the section and 
should be excluded. 

A was being tried under S. 302, I. P. C., for 
having committed the murder of B who was proved 
to have suddenly disappeared from his house and 
whose dead body was recovered from a well two 
days later. At the time of his disappearance B was 
wearing certain ornaments, but these ornaments 
were not found on his body at the time of his re¬ 
covery from the well. During the investigation A 
was alleged to have made a statement to the police 
in these terms : “ I bad removed the karas, had 
pushed the boy into the well, and had pledged the 
karas with Alla Din ’* and in consequence of the 
information so received the karas were recovered 
from Alla Din. which were identified as those worn 
by B at the time of his disappearance. 

Held, (Per Full Bench) that the statement that 
the accused had pledged with Alla Din the karas 
subsequently recovered from the latter is admissible 
under S. 27 but that the rest of the incriminat¬ 
ing statement cannot be received in evidence. 
{Fforde and Jai Lai, JJ. dissenting.) 9 Lah. 626 ; 
A. I. R. 1928 Dah. 308; 111 I. C. 561. Overruled', 
A. I. R. 1926 Mad. 638; A. I. R. 1928 Pat. 162, 
Biss, from ; 12 Mad. 153. Expl. 

(Per Fforde, J.) —The information “ I had 
removed the karas and had pledged the karas 
with Alla Din ” may be proved. {Cases discussed.) 

(Per Jai Lai, J.) —The statement “ had removed 
the karas and had pledged the katas with Alla Din’* 
is admissible under S. 27 while the statement “had 
pushed the boy into the well” is not admissible. 
{Cases discussed.) {Shadi Lai. C. J., Harrison, 
Fforde, Tek Chand, Jai Lai, Dalip Singh and Agha 
Haidar, JJ.). SUKHAN V. EMPEROR. 115 I.C. 6= 

10 Lah. 283 = 30 P. L. R. 197 = 
11 L. L. J. 159 = 30 Cr. L. J. 414 = 
12 A.I.Cr.R. 382= A I R. 1929 Lah. 344 (F.B ). 

-The words used by the legislature in S. 27 

make it absolutely clear that only so much of such 
information whether it amounts to a confession or 
not, as relates distinctly to the fact which is 
deposed to as discovered in consequence of the 
information received, may be proved. 

An accused gave information to the police in 
these words: “I shall produce the lathi with 
•which I killed Ismail.” It had been admitted as 
evidence under S. 27 : The lathi which the accus¬ 
ed handed over had no marks of blood whatso- 


Held, that if the mere fact of the lathi having 
been handed to the police, might be relied upon, 
for the purpose of introducing an alleged confes¬ 
sion made by the accused to the police, the provi 

sions of S. 26 would become 
J. C. and Rupchand, A.J.C.). 

1929 Cr.C. 453 = 
A. I.R. 1929 Sind 175. 

-As S. 27 is intended to enable the prosecution 

to prove a confession made under certain circum¬ 
stances. the whole of the information including the 
confessional portion thereof, given by 
which relates to the fact includes not only 
concrete thing discovered by the inves^gating 
officer, but also its description as given by the 
accused including its connexion with the onme 


EVIDENCE ACT (1872), S. 27—What can 

proYed. 

which is under investigation. While only so^ 
much of the information can be proved as has led* 
to the discovery of the fact, there is no legal justi¬ 
fication for splitting up or outting down the state-' 
ment of the prisoner so as to make it a vague and 
unintelligible statement and thus to defeat tha| 
very object with which S. 27 was enacted and, 
therefore, the information must be proved in the-, 
precise terms in which it was given. A. I. R. 
1926 Mad. 638 (F.B.), Bel. on ; 15 P.W.R. 1913 Or. 

11 P. R. 1915 Or.; 9 P.W.R. 1918 Or., Doubted ; 
A.I.R. 1926 Lah. 188. Dist.; A. I. R. 1926 Bom. SIS'- 
and A. I. R. 1928 Pat. 162, Appr. ’ 

Fforde, J. —The Evidence Act, in express terms, 
puts the law on the subject on a wider basis than^ 
does the common law in England. {Fforde ana 
JaiLal,JJ.). Habnam Singh v. Emperor. 

Ill I.C. 561 = 9 Lah 626= 29 P.L.R. 679= 
29 Cr.L.J. 881 = 11 A.I.Cr.R. 106 = 

A.I.R. 1928 Lah. 308.; 

- Confession leading to discovery of anything is- 

admissible. 

The whole confession of a prisoner in police ous-. 
tody cannot be admissible, but where the confes¬ 
sion includes a statement that a weapon was used, 
for committing the ofience charged, that part of.' 
the confession can certainly go in if it leads to the 
discovery of the weapon: A.I.R. 1926Mad 638,. 
Foil. {MulUck, A.C.J. and Wort, J.). LALJI 
DUSADH V. EMPEROR. 106 I.C. 698= 

6 Pat. 747=29 Cr.L.J. 106= 

9 A.I.Cr.R. 379 = A.I.R. 1928 Pat. 162., 

- Corpse—~Discoverij on information by accused 

—Statement of accused to police that he buried hody^ 
is admissible. 

Where a person was murdered and his body was • 
discovered in consequence of information received 
from the accused, the statement of accused to tho~ 
police that he in company with his father and. 
brother buried the body is admissible in evidence : 
26 Cal. 413 ; 98 P.L.R. 1918 and 72 P.L.R. 1916, 
Foil. (Zafar Ali, J.). SAIPAD V. EMPEROR. 

95 I.C. 603=8 L.L. J. 519 = 27 P.L.R. 580 = 

27 Cr.L.J. 827. 

_ .Information by accused that he buried the dead' 

body is not provable under the section. 

In a case under S. 302, I.P.O., the information 
given by the accused that he buried the body does - 
not distinctly relate to the discovery of the body 
and is not provable under S. 27: 125 P.L.R. 1920, 
Appl. {Scott Smith and Zafar Ali, JJ.). SULAKDAH 
Singh v. emperor. 89 I.C. 901=26 Cr.L.J. 1429= 

A.I.R. 1926 Lah. 138. 

- Statement leading to discovery of -property, 

sluiuld be admitted as a whole. 

If an accused makes a statement which is admis¬ 
sible under S. 27, the whole of the statement 
which leads to the discovery of the stolen property 
is admissible and sentences should not be cut up 
so as to reduce the statements only to the actual' 
■words which the accused may use to express the 
fact that he had hidden the properties. {Spencer^ 
Offg. C.J.). SOGIAMUTHU PADATACHI, In re. 

93 I.C. 42 = 50 Mad. 274=27 Cr.L.J- 394 = 

A.I.R. 1926 Mad. 638. 

-The information given by the accused which/ 

led to the recovery of certain jewels which had. 
been stolen was held to be admissible in evidence 
underS. 27. {Scott-Smith and Fforde., JJ.). MAN-- 
SHA SINGH V. Crown. 86 I.C. 347=7 L.L.J. 51=^ 

26 Cr.L.J. 763«A.I.R. 1925 Lah. 371,. 
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EVIDENCE ACT (1672), S. 30 —AdmiBBibillty of 
oonfeBsion. 

—S. SO, 

AdmisBlbility of oonfeBBion. 

Approver’s oonfeaslon. 

Confesaion, what ia. 

Corroboration. 

Essentials for admissibility. 

Evidentiary valne. 

Retracted confession. 

Scope and Interpretation. 

Self-exculpatory confession. 
Uiacellaneous.' 

—S. 3C—Admissibility of confession. 

-Confession of co-accused during trial impli¬ 
cating the other accused in a warrant case is 
admissible. (Johnstone, J.). Ram KiSHAN v. 
Emperor. ill I C. 387 = 29 Cr. L. J. 835 = 

y 11 A. I. Cr. R. 185 = A. I. R. 1928 Lah. 880. 

— -Cr. P. Code, S. 162—Statement by a per¬ 

son, before he is charged for any ofience by police 
is only an admission and is admissible in evidence 
against him but not against co-accused : A. I. R. 
1927 Cal. 17, Bel. cni. (Courtney Terrell, C. J. and 
Adami, J.). Raj Kumar Singh v. Emperor. 

Ill I. C. 721 = 9 P. L. T. 449 = 29 Cr. L. J. 913 = 
11 A. I. Cr. R. 143= A. I. R. 1928 Pat. 473. 

- Obiter. —The statement made by an accused 

in Court implicating himself as well as his co¬ 
accused can be taken into account in considering the 
guilt of the latter. (Suhrawardy and Panton, JJ."). 
Kirmal Chandra v. Emperor. lOO I. C. 113= 

31 C. W. N. 239=28 Cr. L. J. 241 = 

A. 1. R. 1927 Cal. 265. 

■ A confession of a co-accused implicating 

himself and others is admissiblcin evidence against 
all the accused under S. 10 and can also be taken 
into consideration against them under the provi¬ 
sions of S. 30. (Stuart, C. J. and Baza, J.). Ram 
PRASADV. EMPEROR. 106 I. C. 721 = 

1 L. C. 339 = 2 Luck. 631 = 8 A. 1 Cr. R. 449= 

A.I.R. 1927 Oudh 369. 

« Confession of accused who is convicted on 

his plea of ’ guilty ’ should not be admitted against 
others. (Sulaiman, J.). SHANKEk v. Emperor. 

93 I. C. 241 = 24 A.L.J. 318=27 Cr. L.J. 449 = 

7 L. R. A. Cr. 55 = A I.R. 1926 All. 318. 

■ Co-accused induced to make Confession- 

Confession cannot be relied on. (Zafar Ali, /.). 
Teju Singh v. Emperor. 92 I. C. 461 = 

7 L.L.J. 631= 27 Cr. L.J. 285. 

- Plea of guilty recorded after framing of charge 

by Magistrate—Ccnifession is admissible against co- 
accused. 

Three men were sent up for trial before a T^Eagis- 
trate and proceedings taken against them all. 
When questioned, one of them said that he was 
guilty and subsequently pleaded guilty after the 
charge had been framed. 

Seld : that his confession could be taken into 
account against the other accused. The trial could 
not be said to have commenced only after the 
recording of the plea of guilty. 38 Mad. 302 and 
48 Mad. 511 (F. B.), Foil. (Harrison, J.). FAKHR- 
UDDiNv. Crown. 95 I.C. 63 = 6 Lah. 176= 

27 Cr. L.J. 735= A. I. R. 1925 Lah. 439. 

-A statement by one co-accused that another 

was implicated in the offence is inadmissible in 
evidence against the other. (Scotl-Smith and 
Fforde, JJ.). MAU8HA SiNGH v. CROWN- 

86 I.C. 347 = 7 L.L.J. 81 = 26 Cr. L.J. 763 = 

A.I.R. 1925 Lah. 371 . 


EVIDENCE ACT (1872), B. 30—Approver’s con¬ 
fession. 

—-Statement of one accused is admissible 

against oo-aooused only if section applies. (Byvea, 
J.). Ramhit V. Emperor. 69 I.C. 849= 

20 A.L.J. 178=23 Cr. L.J. 193= 

A.I.R. 1922 All. 24. 

-Statements of co-aooused can be taken into 

consideration and used as evidence not only against 
the person making them but also against the person 
tried jointly with the confessing accused of the 
same offence. 39 All. 484, Foil. (Prideaux, A.J.C.). 
Mt. Radhi V. Emperor. 75 I.C. 701= 

29 Cr.L.J. 13=A.I.R. 1924 Nag. 27. 

A confession by eaoh of co-acoused implicat¬ 
ing self and co-accused as regards robbery but 
throwing entire burden for murder on the other 
is admissible as regards former but inadmissible 
as regards the latter. (Scott-Smith and Harrison, 
JJ.). MIAN KHAN V. The CROWN. 85 I. C. 836 = 
26 Cr. L. J. 612= A. 1. R. 1923 Lah. 293. 

' Case under Cr. P. Code, 8. 110—Confes¬ 

sion made by co-accused when he was co-acoused 
in another case cannot be used. 22 C. W. N. 408, 
Foil. (Sanderson, C.J. and Mookerjee, J.). MAPI- 
zuDDi Khan v. Emperor. 61 I. C. 793= 

33 C.L.J. 70 = 25 C.W.N. 239= 
22 Cr. L. J. 441 = A.I.R. 1921 Cal. 557. 

' Accused charged ivith murder—Confession by 

one inyplicatimg him only under Penal Code, S. 328— 
Confession is admissible against co-accused. 

Where the accused are under trial for murder, 
a confession by one of them which implicates him 
only to the extent of an ofience under Penal Code, 
S. 328, is admissible in evidence against the oo- 
aocused. 

Per Oldfield and Odgers, JJ.—Contra Bamesam, 
J. —Persons under trial for a major ofience 
should also be deemed to be charged with and tried 
for any minor ofience or ofiences, constituted by 
the particular ingredients of the major ofience 
which may be proved ; and it can make no differ¬ 
ence that the conviction of one accused of a minor 
offence takes place only in appeal, when the course 
of the proceedings has been the same against 
them both. (Case-Law discussed.) (Oldfield, J.). 
MANICKA PadayacHI, In re. 72 I.C. 497 = 

14 M.L.W. 474 = A.I.R. 1921 Mad. 400. 

Confessions made outside British India. 

If confessions made before Magistrates outside 
British India are proved against the persons who 
made them they may be taken into consideration 
against others who are being tried jointly for the 
same ofience. (Hallifax and Macnair, A.J.Cs.). 
GoviNDA V. Emperor. 69 I. C. 257 = 

17 N.L.R. 113=A. I. R. 1921 Nag. 39. 

—S. 30—Approver's confession. 

- It is unsafe to base conviction on the uncorro¬ 
borated statement of approver. 

It is not safe to base a conviction upon the 
evidence of such an approver who obviously is 
deeply interested in putting responsibility for the 
ofience upon shoulders other than his own, un¬ 
less there is some independent evidence to cor¬ 
roborate his story in material particulars. The 
mere fact that the approver produced a spear and a 
dang from a field and he stated that the spear was 
used by the accused is not corroboration of the 
approver’s story ; so also the fact that the accused 
was stained with human blood, does not corrobo¬ 
rate the approver’s story. (Fforde, J.). CHANAN 
Singh v. King Empkror. 99 I.C. 929= 

8 L.L.J. 610 = 28 P.L.F. 39=28 Cr.L.J. 193 = 
7 A. 1. Cr. R. 173 = A.I.R. 1927 Lah. 78. 
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EVIDENCE ACT (1872), S. 30—ApproveP^B GOiL> 
fession. 

•-A statement should not be aooepted as that 

of an approver without any test'as to his oomplioity 
in the crime. Such a statement does not amount 
to evidence against the accused. (Dalai, A. J. O.). 
SANT ram V. Empebob. 74 I.C. 543= 

24 Cr. L.J. 799 = A.I.R. 1924 Ondh 188. 

■ Tt cannot he accepted unless he himself took 
part in the crime and unless the evidence is corrobO‘ 
rated. 

Before the evidence of an accomplice can be 
aooepted, it is necessary to be satisfied that the 
accomplice himself took part in the crime to the 
extent that he says and that he is in a position to 
give true evidence as to what occurred. It is also 
of course necessary that the accomplice’s evidence 
should be corroborated to prove that it was the 
accused person and no one else who committed the 
crime. {Batten, J. C. and Hallifax, A. J. C.). 
Kashibam V. Empebob. 73 I.C. 262 = 

6 N.L.J. 144=24 Cr. L.J. 566= 
A.I.R. 1923 Nag. 246. 

- Approver's confession cannot be used against 

accused. 

The confession of an approver cannot be used 
under S. 30 because he is not jointly tried along 
with the accused in the case. {Jwala Prasad, J.). 
SHIOBHAJAN AHIR V. EMPEBOB. 2 P.L.T. 125 = 

A. I. R. 1921 Pat. 499. 

—S. 30—Confession—What Is. 

-Where in a Dhatura poison case one of the 

co-accused stated that his co-accused brought milk 
and mixed some powder in it, but he did not know 
what that powder was and that his co-accused gave 
the milk to the deceased to drink, 

Held, that the statement is not a confession. 
IFforde, j'). ABDUL AZIZ v. EMPEBOB. 
99 I.C. 1009 = 27 P.L.R. 441=28 Cr. L.J. 209. 

-A statement by an accused that he and his 

co-accused struck the deceased in exercise of their 
right of private defence is in no sense a confession 
and cannot be taken into consideration against the 
co-accused. {Scott-Smith and Zafar Ali, JJ.). 
MAUiiU V. Empebob. 85 I.C. 371= 

6 L.L.J. 434 = 26 Cr. L.J. 531 = A.I.R.1925 Lah. 532. 

--Confession by a person under enquiry under 

S. 476, Cr. P. Code, is a confession. {Macleod, C.J. 
and Fawcett, JJ.). Annaji v. Vyankatesh. 

87 I.C. 593=26 Bom. L R. 614= 
26 Cr. L. J. 993=A.I.R. 1924 Bom. 445. 


—S. 30—Corroboration. . 

-(Per Subhedar, A. J. C.)—Confession of co- 

accused cannot be used to corroborate evidence 
of approver— [Staples, A.J.C., contra.) R. 

1921 Nag. 39, Rel. on, {Jackson, A.J.C. on difference 
between Staples and Subhedar, A.J.Cs.). DOULAT v. 
EMPEKOK. 120 I.C. 721 = 31 Cr.L. J^153= 

-Confession of one co-accused is to be accept¬ 
ed against another with caution unless corroborat¬ 
ed by independent evidence—Confession of one co- 
acouLd oanaot be said to be corroborated by eon- 
fession of another co-accused. A.I.R. 19^1 t'az. aa/, 
43 Bom. 739, Bel. on. {Mvrza and Paihar, JJ.h 
Rama kabiyappa v. empebob. 120 I.C. 350- 
31 Bom. L.R. 563 = A.I.R. 1929 Bom. 327. 

-To say that oiroumstanoes corroborative of 

co-aocuBcd’s confession should be such as wou 
themselves support conviction iB to render b. 30 
Buperfluous-Wbat corroborative evidence is neces¬ 
sary to support conviction must depend on ciroum 
stances of eaoh case. 4 Oal. 488 i (Pet J») 



EVIDENCE ACT (1872), B. 30—CarEoboratlon. 

• 

Not appr. (Per Garth, C. J.), Foil.; 1924 

Mad. 805, Not appr. {Waller and Jackson/ JJ.). 

Uqgappa pdjaei V. Empebob. 119 I.C;‘47i= 

1929 M.W.N. 272=2 M.Cp.C. 96= 
30 H.L.W. 403=1929 Cf.C. 9=30 Cr.L.J. 1071= 

A.I.R. 1929 Mad. 498. 

-The mere fact that the statement of the co¬ 
accused was used as corroboration of another part 
of the finding about guilt is not a ground for setting 
aside the conviction. {Wort, J.). SHEODATT ROT 
V. EMPEBOB. 110 I.C. 803=29 Cp. L.J. 771= 

11 A. I. Cp. R. 43=10 P.L.T. 429= 

A.I.R. 1929 Pat. 64. 

•- Existence of a motive for the offence is not suffi¬ 

cient—Person charged must be indubitably identified 
with the act committed. 


The existence of general hostility, general 
enmity and a desire, however strong, or a motive, 
however efieotive to procure the death of another 
person may be a piece of circumstantial evidence, 
but is not corroboration of a sworn statement^ of 
participation in a particular crime. Oorroboration 
must point indubitably to the identification of tlm 
person charged with the particular act with which 
the direct evidence connects him'. {Walsh and 
Dalai, JJ.). KALWA V. EMPEBOB. 95 I.C. 74= 
48 All. 409 = 24 A.L.J. 4t0=7 L.R. A.Cr. 105= 
27 Cp, L.J. 746= A.I.R. 1926 All. 377. 

- Corroboration should be inconsistent with 


honest dealings. 

Where there is no evidence at all against the 
alleged receiver of stolon.proporty a statement made 
by the thief in his own defence at the close of the 
oasefor the prosecution cannot be taken into 
account against the receiver under S. 30. Judges 
should use some discrimination they are 

dealing with ambiguous evidence which may have 
an honest or a dishonest interpretation. In such a 
case there is no corroboration unles the conduct of 
the accused, or the admission of the accused, goes 
to the full length of something inconsistent with 
honest dealing. {Walsh, J.). MAHADEO PbASAD 
« KINO EmpIbob. 76 I.C. 1025 = 25 Cr.L.J. 303= 
21 A L J. 179 = 45 All. 323 = 4 L.R.A.Cp. 57= 

A.. U. ■ T H 4Q9a 111 29.2. 


__ Confession of accused can he considered against 

co-accused but cannot be taken as corroboration of 

dCCOTflplicB tOthlBSSCS. 

The confession made by a person can be taken 
into consideration as againstpersons who are being 
tried along with him, such a statement however is 
always regarded as tainted and cannot be used to 
corroborate the testimony of the accomplice witness¬ 
es. Where the accused made his statement at the 
end of the prosecution case when the whole of the 
evidence had been freshly detailed in his presence, 
it can be rightly used as evidence against himself. 

The evidence of one approver cannot be said to 
corroborate another except where both have, at the 
earliest opportunity and before there has been any 
chance of collaboration, deposed to the same acts 
as having been committed by particular ^ accused 
person. As a matter of prudence unanimity as to 
the incident deposed to or a sufficient number of 
them by two approvers should have been insisted on 
before their uncorroborated testimony was deemed 
sufficient to warrant a conviction thereon. ^ It is 
doubtful if assessors, even the most intelligent, 
pay much attention to the aforesaid maxim and 
their opinion cannot be taken as a substitute for 
untainted evidence where a prudent person would 
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EVIDENCE ACT (1872), S. 30—Corroboration. 

require it. {Scott’Smith and Broadvjay^ JJ.). 
Mahant narain das V. Emperor. 

68 I. G. 113-3 Lab. 144=4 L. L.J. 91 = 
9 P.W.R. 1922 Cr. =23 Or. D.J. 513= 

A.I.R. 1922 Lah. 1. 

- 'P&T Kanhaiya Lai, J.C, and Lyle, A.J.C .— 

'Where there is a reasonable doubt whether the 
accused gave the Information which led to a dis¬ 
covery, it would be unsafe to rely on his confes¬ 
sion. If the dead body in a murder case was dis- 
.oovered in consequence of the confession, the 
corroboration would be material but if the evi¬ 
dence produced about the time when the dead body 
was discovered is discrepant it is difficult to say 
whether the discovery was made before the confes¬ 
sion or afterwards. 

Bei Ashworth, A.J.C .—Where an accused person 
lias pointed out the whereabouts of the body of a 
man who has undoubtedly been murdered and has 
made a confession which not only is uncontradiot- 
ed by any of the facts proved in the case but in¬ 
deed has received corroboration in respect of 
many points, then the confession should be held 
to be true as implicating the person making it 
unless he can make out a strong case to the con¬ 
trary. It is not necessary that the confession of 
an accused should receive direct corroboration as 
-to the fact that the accused was concerned in the 
offence. It is sufficient that there was such corro¬ 
boration of the confession as to indicate that the 
accused had such knowledge of the circumstances 
of the ofience as would suggest his taking part in it. 
{Kanhaiya Lai, J.C., Lyle and Ashworth, A.J.Cs.). 
HiNQA V. Emperor. 68 I. C. 17= 

9 O. L. J. 190 = 23 Cr.L.J. 481 = 

A.I.R. 1922 Oudh 202. 

-The confession of a co-accused should be 

oorroborated in material particulars. [Oldfield, J.). 
MANICKA PADATACHI, In re. 72 I.C.497 = 

14 M.L.W. 474=A. I. R. 1921 Mad. 490. 

-The confession of one co-accused cannot be 

eaid to be corroborated by the confession of an¬ 
other accused as against an accused person who 
Jias not confessed at all; but the confession of one 
co-accused may furnish the corroboration of the 
'confession of another accused as against the latter 
3>nd. vice versa. Q8 L. 156. [Scott’Smith and Leslie 
Jones, JJ.). GANGA Ram v. CROWN. 

60 1. C. 786=22 Cr.L.J. 290. 
—S. 30—Essentials for admissibility. 

— 'When the statement is self-incriminatory and 
also implicates a co-accused, the self-implication 
is the guarantee for the truth of tbe accusation 
against the co-accused and may be taken to be a 
substitute for the sanction of oath. [Young and 
Sen, JJ.). MT. KHUBAN v. EMPEROR. 

120 I.C. 257 = 31 Cr.L.J. 26=1930 Cr.C. 45 = 

A.I.R. 1930 All. 29. 

-—Before 8. 30 of the Evidence Act can be 

applied it must be proved that a confession has 
been made by one of the persons who are being 
tried jointly for the same oSence and that the con- 
iession afiects the person making it as well as 
aome other persons so jointly being tried. The 
section is new to the Indian Evidence Act as con¬ 
trasted with the English Law and must be con¬ 
strued strictly. When once there is no such confes¬ 
sion as afiects the person making it any statement 
made by one accused cannot be treated as evidence 
against the co-accused or be taken as afiording cor¬ 
roboration of the evidence of the approver. 
(Beaseley, C. J. and Ananthakrishna Iyer, J )* 
ABBoi Naidu V. Emperor. 1929 M.V.N. 698,’ 


EVIDENCE ACT (1872),. 8. SO^Essentials fop 
admissibility. 

-Statement, for using it against the co-accused 

must be a confession in respect of an ofience with 
which all are charged. 2 All. 444, Bel. on. [Chotz- 
ner and Gregory, JJ.). BHADRESWAR SARDAR v. 

Emperor. 109 I.C. 391=29 Cr.L.J. 527= 

32 C.W.N. 731 = 47 C.L.J. 526= 
10 A.I.Gp.R. 219=A.I.R. 1928 Gal. 416. 

- Statement mtist not be self-exculpating. 

Section 80 contemplates a statement, which, 
taken by itself, is sufficient to justify the convic¬ 
tion of the person making it for the ofience for 
which he is being jointly tried with the other 
person or persons against whom it is tendered. 
2 All. 444, Foil. [Wadegaonhar, A. J. C.). RaQHU- 
NATHv. Emperor. 89 I.C. 518=23 N.L.R. 62 = 

26 Cr.L.J. 1380=A. I. R. 1926 Nag. 119. 

- Statement must inculpate the maker himself 

more than or at least equally with the co-accused. 

The test to determine whether any statement by 
a co-accused amounts to a confession under S. 30 
is to see whether his statement proposed to be 
used in evidence against another is sufficient by 
itself to justify his conviction for the ofience for 
which he is jointly tried with the other person 
against whom it is tendered. The statement of 
one prisoner cannot be taken as evidence against 
another prisoner under S. 30 unless the parties are 
admittedly in part delicto, that is, unless a con¬ 
fessing prisoner implicates himself to the full as 
much as his co-prisoner whom he is criminating. 
The ratio decidendi of the cases bearing on this 
point is that statements which inculpate the 
maker more than, or equally with, others, alone 
can afford any satisfactory guarantee of their 
truth. This necessarily means less weight must 
be attached to statements which implicate the 
maker in a lesser degree than others. Where the 
principal blame is laid on others the statement is 
self-serving according to the ideas of the person 
making it and is entirely excluded from considera¬ 
tion. There is absolutely no guarantee what¬ 
ever as to its truth where the statement entirely 
exonerates the maker. Such a statement cannot 
be held admissible as against the co-accused. 
[Kinkhede, A.J.C.). SHEOCHARAN v. EMPEROR. 

90 I.C. 385 = 21 N.L.R. 88 = 26 Cr. L J. 1937= 

A.I.R. 1926 Nag. 117. 

■Confession to be used ag.ainst co-accused 
must be confession of guilt of maker. (Ross and 
Kulwant Sahay, JJ.). BiGNA KUMHAR v. EM¬ 
PEROR. 94 I.C. 258 = 1926 P.H.C.C. 167 = 

27 Cr. L J. 594= A.I.R. 1926 Pat. 440. 

-A confession should justify the conviction 

of the confessor and only then it is admissible 
against the confessor’s co-accused. 22 Cr. L.J. 
260, Foll.[Harriso^i, J.). FAKHR-UD-DIN v. CROWN. 

95 I.C. 63=6 Lah. 176 = 26 Cr. L.J. 735= 

A.I.R. 1925 Lah. 435. 

Confession to be admissible must equally 
incriminate the maker with the co-accused against 
whom it is to be used. {Kotwal and Kinkhede, 
A.J.Cs.), Sheroo v. Emperor. 81 I-C. 891= 

25 Cr. L.J. 1067 = A.I.R. 1925 Nag, 78. 

- Confession of co-accused must implicate the 

maker to the same extent as the other accused. 

The statement of an accomplice is taken into 
consideration when he himself admits his own 
guilt to the same extent to which he implicates 
others. His confession may be taken into consi¬ 
deration against such other persons as well as 
against himself, because the admission of his own 
guilt operates, as a sort of sanction which to some 
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EVIDENCE ACT (1872), S. SO—EssentlalB for 
admissibility. 

extent takes the place of the sanction of an oath 
and so affords some guarantee that the whole 
statement is a true one. The word ‘ confession ’ in 
S. 80 cannot be construed as including a mere in- 
culpatory admission of guilt. A confession unsup¬ 
ported by other testimony is evidence of the weakest 
kind against a co-accused. 7 All. 646, Foil. {Dalai 
and Cuming, A.J.Cs.). Shko AMBAB u. EM- 
PEROB. 77 I.C. 439 = 25 Cr. L.J. 391 = 

A. I.R. 1925 Ondh 295. 

-Only a confession implicating the maker 

and not exculpating him is admissible as against 
the other co-accused. {Kennedy, J.C. and Raymond, 

A.J.C.). ToPANDAs V. Emperor. 8i I.c. 249= 

25 Cr. L.J. 761 = A.I.R. 1925 Sind 116. 

-Merely because a confession is not complete 

and detailed up to the hilt it does not become in¬ 
admissible against a co-accused. {Walsh and Ryves, 
JJ.). LAKHAN V. emperor. 84 I.C. 548 = 

5 L.R.A. Cr. 101 = 26 Cr. L.J. 324 = 

A.I.R. 1924 All. 511. 

- Confession of co-accused need not completely 

implicate himself—Substantial implication is suffici¬ 
ent. 

No general rule can be laid down as to the 
admissibility of confession against co-accused and 
each case must be decided on its own facts. All 
that is required is that the confession should sub¬ 
stantially implicate its maker in regard to the crime 
with which ho and his co-accused are charged. ^ It 
is not necessary that there should be an admission 
of actual guilt. It is sufficient if the admission 
establishes constructive guilt, {hlullick and Buck- 
nill, JJ.). SUKA RAUT v. EMPEROR. 

75 I.C. 705 = 4 P.L.T. 505 = 25 Cr. L.J. 17 = 

A. 1. R. 1924 Pat. 347. 
—S. 30—Evidentiary valne. 

-Statement of accused taken after close of 

prosecution case under S. 342, Criminal P. C., 
implicating co-accused—It is admissible against 
co-accused—But no weight can be attached to it if 
co-accused implicated by it was not given opportu¬ 
nity to cross-examine accused nor w’as he asked 
any questions to explain allegations made against 
him and statement was not made on oath. 4 Cal. 
483 ; A.I.R. 1923 All. 322 ; 38 Mad. 302 ; 17 All. 
624 and 23 All. 53, Cons., 6 Bom. 124, Bel. on. 
{Mirza and Broomfield, JJ.). WlLL/lAM COOPER v. 
Emperor. 32 Bom. L.R. 747= 

A I R. 1930 Bom. 354. 

-In the absence of any corroboration ctmnect- 

ing an accused with the commission of offences 
the confession of a co-accused cannot be taken into 
consideration against him. {Broadway and Agna 
Haidar, JJ.). ARJAN SiNGH v. 

119 I.C. 325=30 P L.R. 646 = 30 Cr. L.J. m6- 

11 Lah. 106 = A.I.R. 1930 Lah. 257. 

-The self-inculpatory confepion of an 

accused implicating his co-accused is 
which alone the conviction of his co-accused 
cannot be legally based. Nor can such a con¬ 
fession even if it be corroborated by other evidence 
which is insulheient by itself to sustain the con 
viction of the non-confessing co-accused forma 
leeal basis for his conviction. ^ 

Per Full Bench —But if there is 
relevant matter implicating the _ 

Judge is permitted by S. 80 to consider confession 
along with the said matter and as a result of such 
consideration to convict the accused. ( 
Subhedar, A.J.C.). Such confession can be legiti¬ 
mately used to corroborate other evidence ana even 


EVIDENCE ACT (1872), S. 30 ~ Evidentiary" 
value. 

to supplement the same in those exceptional cases 
in which without such aid the other evidence falls 
short by very narrow margin of that standard of 
proof which is requisite for a conviction. 

Where the other evidence was to the effect that 
the accused were seen going on the night of the 
murder towards the place where the deceased lived 
and that there was general enmity between the 
accused and the deceased the evidence is insuffi¬ 
cient to justify conviction of the non-confessing: 
co-accused. 24 W.R. 42 Cr. and 9 C. P.L.R. 85 Cr., 
Appr. ; A. I. R. 1926 All. 377, Bel. on; other case- 
law discussed. (Findlay, J.C., Macnair and Subhe¬ 
dar, A.J.Cs.). Gobarya V. Emperor. 

A.I.R. 1930 Nag. 242 (F B )* 

. The statement of a co-accused is admissible 
in evidence but according to the usual practice 
and as a rule of prudence it is unsafe to accept the 
tainted testimony of an accomplice so long as it is- 
not corroborated in material particulars. The 
difficulty enhances where the said accomplice does- 
not adhere to his statement. (Sen, J.). MA^ 
Singh v. Emperor. 121 I.C. 103— 

11 L. R. A. Cr. 1 = 13 A. I. Cr. R. 52= 
1929 Cr- C. 656=31 Cr. L J. 206= 

a i r. 1929 All. 928. 

-Although a confession of one co-accused 

be taken into consideration against another under 
the provisions of S. 30, it would be unsafe, if not 
illegal, to rely on it without further corroboration 
in material particulars. {Harrison and Dahp- 
Singh, JJ.). KARAM DIN v . EmpEROR. 

^ lia I.C. 1 = 30 Cr. L.J. 385= 

A I R. 1929 Lah. 338. 

_Where there is nothing against an accused 

person but a confession made by a co^acoused from, 
the dock at the trial, a conviction cannot be sup- 
norted (Waller, J.). GOVINDA NAIDU v. 

EMPEROR. 118 I. C. 612=1929 M. W. N. 391 = 
r.MiERUK. 2M.Cr. C. 76 = 30 Cr. L.J. 932= 

A. 1. R. 1929 Mad. 285. 

_accused person cannot be convicted solely 

on such a confession made by a co-accused implicat¬ 
ing him. 9 C. P. L. R. 35 Cr. and 37 Cr.; 24 W. R. 
(r% 1 42 • 38 Cal. 669, Bel. on. {Kinhhede, A. J- r.). 

Neeha ; emperor. 

11 N.L.J. 104=29 Cr. L. J. 609= 

10 A. I. Cr. R. 340= A.I.R. 1928 Nag. 213. 

_ Conviction based solely on confession of co- 

accused is had. 

Under S. 30 the Court may take into considera¬ 
tion a confession made by an accused person as 
against the co-accused, but the Court can only 
treat a confession as lending assurance to other 
evidence against a co-accused and a conviction 
based on the confession of a co-accused alone 
would be bad in law. 38 Cal. 559, Foil. (Das and 
Scroope, JJ.). DEVENDRA BHATTACHANDRYA V. 

EMPEROR. 101 I. C. 881 = 28 Cr.L.J. 497 — 

8 P.L.T. 566 = 8 A.I.Cr.R. 161 = 
A.I.R. 1927 Pat. 257. 

--Confession by itself cannot be treated as 

sufficient evidence upon which a conviction can ho 
based of the co-accused. {Wazir Hasan, A.J.C.). 
MANNA Lae V. KING EMPEROR. 75 I.C. 753— 

27 O.C. 40 = 25 Cr.L.J. 49=- 
A.I.R. 1926 Oudh 1. 

-A confession is only evidence against th^ 

person who makes it. A conviction of an accused 
based solely on the confession of another accused' 
cannot stand and there must be independent 
dence entirely outside if the confession can be- 
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■used. (Cout^s Trotter, C.J.). LiIjARAM Gangan- 
MULL, In re. 81 I.C. 817 = 20 M.L.W. 202= 

25 Gr. L.J. 1091 = A.I.R. 1924 Mad. 805. 
——Confessing co-accused’s evidence is practical¬ 
ly that of an approver, and must be treated as such 
especially where the confession was not free from 
inducement. {TFa^tr Sasan and Cuviing, A.I-Cs.), 
Mahadeo y. Emperor. 10 0. L. J. 280= 

A. I. R. 1924 Oudh 65. 

-- Conviction based on it alone, is invalid. 

Prideaux and Kotval, A.J.Cs. — (Sallifax, A.J.C., 
Contra) —A confession of an accused not being de¬ 
clared “relevant” by the Evidence Act as against 
a co-accused cannot be treated as “substantive” 
evidence and a judgment cannot be based upon it 
so far as he is concerned. A Court may under S. 30 
of the Evidence Act “take it into consideration” 
with or supplementarily to relevant facts which 
may form the basis of a judgment {case-law dis¬ 
cussed). A confession made by a co-accused must be 
regarded with suspicion. {Hallifax, Prideaux and 
Kotval, A.J.Cs.).^\VK\J V. EMPEROR. 

65 I. C. 561 = 23 Cr.L.J. 129 = 
A.I.R. 1922 Nag. 146 (F.B.). 
— Whether the confession of an accused can be 
used against his co-accused should be determined 
on seeing whether the accused can be convicted 
on that confession of the crime with which he and 
the co-accused were charged. {Shadi Lai, C.J. and 
Wilberforce. J.). CHUNNI Lae v. EMPEROR. 

60 I.C. 660=22 Cp.L.J. 260 (Lah.). 

-The confession of a co-accused cannot per se 

sustain a conviction and to do so, it must be cor¬ 
roborated aliunde by independent evidence in some 
material circumstance. (Shadi Lai, C.J. and Leslie 
Jones, J.). KEHRSINGHv EMPEROR. 

59 I.C. 913 = 22 Cr.L.J. 161 = 
3 U P.L.R. (Lah ). 24= 11 P.W.R. 1921 Cr. 

-A confession of an accused is not made on 

oath and its evidentiary value is very low. The 
statement of even an accomplice has a higher and 
more probative value than the confession of a co¬ 
accused. 

The Court can only treat a confession under 
8. 30 as lending assurance to the other evidence 
against the co-accused and a conviction on the 
confession of a co-accused alone would be bad in 
law. By S. 30 the Legislature has conferred upon 
the Court to take into consideration such confes¬ 
sion. The corroborative evidence must be cogent 
and it must be corroborative of the corpus delicti. 
{Payniond and Aston, A J.Cs.). PANI M. VAZ v. 
Emperor. 83 I.C. 889=26 Cr.L.J. 185 = 

16 S. L.R. 197 = A.I.R. 1921 Sind 57. 


—S. 30—Retracted confessions. 

-In cases where the sole evidence against the 

accused is that of a retracted confession such con¬ 
fession if it is relied on must be relied on as a 
whole and not only in part. {Young and Sen, JJ.). 
Durjan V. Emperor. 12i l.c. 550= 

1930 Cr. C. 84 = 31 Cr L.J. 300 = 

A I.R. 1930 All. 192. 

-- Value of. 

A retracted confession is sufficient evidence 
for convicting the person who made it if the Court 
believes it to he true. As regards the person mak. 
ingitsucha confession may even without any 
corroborative evidence form the basis of conviction. 
As regards his co-accused corroborative evidence is 
iieceesary. 20 All. 183; 29 All. 434; A. I. R. 1925 


EYIDENGE ACT (1872), 30—Retracted eon* 

fessions. 

All. 627 and A. I. R. 1927 Oudh 17, Bel. on. (Bae<t'> 
and Nanavutty, JJ.). WAJID v.EMPEROR. 

7 O. W. N. 803=1930 Cr. C. 952 = 

A.I.R. 1930 Oudh 412. 

-Retracted confession of accused standing 

un rebutted and corroborated sufficiently, by 
material evidence, is admissible and goes strongly 
against co-accused. A. I R. 1929 Oudh 167, ReL 
on. {Raea and Nanavutty, JJ.). WAJID v. 
Emperor. A I R. 1930 Oudh 412. 

- When material for conviction of co-accused 

The retracted confession alone of an accused is'. 
not sufficient to justify the conviction of a co¬ 
accused. but where such confession stands un¬ 
rebutted, and there is nothing to show that the 
accused bad any reason for naming other men 
falsely, and his story fits in exactly with the facts 
known or proved and is corroborated sufficiently 
by material evidence against the co-accused, the 
confession is admissible, and mav be a strong piece 
of evidence against the co-accused. {Baea and 
Nanavutty, JJ.). hazari v. Emperor. 

7 0. W. N. 527 = A. I. R. 1930 Oudh 353. 

- There is no distinction between retracted anS 

unretracted confession. 

The Evidence Act makes no distinction what¬ 
ever between a retracted or unretracted confession. 
Both arc equally admissible and maybe taken into 
consideration against the accused though it may 
be that less weight would be attached to a retract¬ 
ed confession. and Lort Williams, JJ.). 

Gour Chandra Das v. Emperor. 

115 I. C. 359 = 32 C. W. N. 1004 = 
30 Cr. L. J. 475= A.I.R. 1929 Cal. 14. 

-Retracted confession must be corroborated;! 

by independent evidence in material details. {Ffordo 
and Jai Lai, JJ.). Mt. Miran v. EMPEROR. 

116 I. C. 621=30 P. L. R. 377 = 

30 Cr. L. J. 640 = 1929 Cr. C. 167 = 
13 A. I. Cr. R. 49 = A.1.R. 1929 Lah. 597. 

I -Confession retracted though to be regarded' 

' with suspicion is admissible—If corroborated in 
material particulars or otherwise truthful it can 
be used even against co-accused. {Courtney- 
Terrell. C. J. and Allenson, J.). Sheonarain 
Singh V. Emperor. 117 I. C. 43 = 

I 8 Pat. 262 = 10 P. L. T. 228 = 

30 Cr. L. J. 716=A.I.R. 1929 Pat. 212. 

-Retracted confession of co-accused is not 

sufficient for conviction. 30 P. R. 1914, Cr., 

I {Bhide, J.). Pala Singh v. Emperor. 

1 107 I.C. 614=29 Cr. L. J. 267 = 

] 9 A. I. Cr. R. 527 = A.I.R. 1928 Lah. 329. 

-The rule is now firmly established that ordi¬ 
narily, it is improper to use the retracted confes¬ 
sion of an accused person against his co-accused, 
and that, generally speaking it is not safe to 
convict the maker of such a confession without 
corroboration in material particulars. {Teh Chand 
and Coldstream, JJ.). Sher Mahomed v. 
Emperor. 104 i. c. 630 = 28 P.L.R. 583= 

9 A. I. Cr. R. 56 = 28 Cr. L. J. 854 = 

A. I. R. 1927 Lah. 765. 

-Retracted confessions although they are 

nevertheless evidence against the person making 
them cannot be used as against the co-accused 
witho'ut substantial* corroboration. {Das and' 
Scroope, JJ.). DEVENDRA Bhattachandrya 
V. Emperor. lOl I.C. 881 = 28 Cr. L.J. 497 = 

8 P.L.T. 566=8 A. I. Cr. R. 151 = 

A.I.R. 1927 Pat. 2S7. 
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EVIDENCE ACT (1872), S. 80—Retracted con¬ 
fessions. 

■As a matter of practice the Courts decline to 


■coDvict accused persons on retracted confessions 
unless these confessions receive material corrobo¬ 
ration, but this is a rule of prudence, not a rule of 
■law. (Das and Scroops, Jj!). DBNENDRA BHAT- 
TTACHANDRYA V. EMPEROR. 101 I.C. 881 = 

28 Cr. L.J. 497=8 P.L.T. 566=8 A. I. Gr. R. 151= 

A.I.R. 1927 Pat. 297. 

-It is not safeito base conviction on the retract¬ 


ed uncorroborated confession of a co-accused and 
<znere identification of an accused person by a 
confessing accused, who admittedly knew him, is 
absolutely no corroboration of the statement of 
the confessing accused. Also the mere fact that 
the accused were not found at their house and 
that they were absconding is no corroboration of 
such a confession. (Banerji, J.). Ddngab v. 
Emperor. 95 I.C. 938=7 L. R. A. Gr. 143= 

27 Gr. li.J. 858=A.I.R. 1926 All. 603. 
-The confession of an accused person, whe¬ 
ther retracted or not, can be taken into considera¬ 
tion as against his co-aooused. But an accused 
person cannot be convicted solely on the confes¬ 
sion or confessions of his co-accused unsupported 
by other evidence : 3 U. B. R. 3, Foil. (Carr, J,). 
Nga Po Kank V. Emperor. 95 I.C. 71 = 

4 Rang. 45 = 27 Cr. D.J. 743= A.I.R. 1926 Rang. 127. 

-Accused made a confession which he subse¬ 
quently retracted. In the confession he carefully 
avoided saying that he took any actual hand in 
the murder. He stated however that he was one 
of the original conspirators and that he was pre¬ 
sent and saw the murder being committed without 
•attempting to interfere, 

•i Held, this confession cannot be taken into 
account against the co*acou&ed as the person mak¬ 
ing confession did not intend to implicate himself 
though ho actually did so. (Sliadi Lai, C. J. and 
Harrison, J.), HAYAT v. Bmperor. 

68 I.C. 401=4 Lab. L.J. 41 = 
23 Gr. L.J. 561 = A.I.R. 1922 Lab. 119. 

■A retracted confession is not inadmissible in 


EVIDENCE ACT (1872), S. 80—BeU-exciilpatory 
confessions. 


(I 


Same offence — Meaning, 


The expression ‘‘same offence'* in S. 30 means 
the identical offence and does not mean an oSenoe 
of the same kind. The legislature did not intend 
the section to cover difierent ofiences in the same 
transaction by difierent persons. The illustration, 
to S. 30 makes the meaning of the section quite 
clear. (Cuming and Lort-Williams, JJ,), GOUR 
CHANDRA DAS V, Emperor. 115 I.C. 389= 

32 C.W.N. 1004=30 Cr.L.J. 478= 

A. I. R. 1929 Cal. 14. 

-Section 30 does not refer to statements made 


evidence and a Judge does right in letting it in 
and leaving it to the jury to decide the value to bo 
attached to it as against the maker. (Nexobould and 
Suhrawardy, JJ.). Abdud SadiM v, EMPBROB. 

69 I.C. 145 = 49 Cal. 573=35 C.L J. 279= 
23 Cr.L.J.657 = 26 C.W.N. 680 = 

A.I.R. 1922 Cal. 107. 

—S. 30—Scope and interpretation. 

-Per Macnatr, When S. 30 lays down 

"that the Judge may consider a fact in certain cir- 
'Cumstances it plainly declares that fact to be 
Tant in those circumstances. {Findlayf J .Cm Mac- 
nair and SubJiedar, 

PEror. A.I.R. 1930 Nag. 242 (F.B.). 

_Per Full Bench.—Court has discretion to ex¬ 
clude a confession by an accused altogether from 
■consideration against the oo-accused if it is so dis¬ 
posed, Per Macnair, A.J.C.—The use of the word 
“ may ” does not show that every confession is of 
very small-value against a co-accused. It cannot 
bo said that the word “ may ” gives the Court 
riKht to exclude the confession from consideration 
if it is BO disposed. The Judge is given a discre¬ 
tion but the discretion must be exercised in a judi¬ 
cial manner; if the confession would help in arriv¬ 
ing at a decision that the accused is guiHy he 
must do so. (Findlay, J.C., Macnatr and Subhedar, 
A.J.Cs.). GOBABYA V. EMPEROR. 

A.I.R. 1930 Nag. 242 (F.B.). 1 


at the trial but the statements made before and 
proved at the trial: 33 Mad. 302, Diss. from; 
45 All. 323 and 4 Cal. 483, Appr. (Waller, J,), 
Govinda Naidd V. Emperor. 118 I.C. 812= 

2 M.Cf.O. 76=30 Gp.L J. 932= 
A.I.R. 1929 Mad. 289. 

** May take into consideration.'* 

The expression ‘ may take into consideration* 
points to the necessity of there being other evid¬ 
ence on record to which this statement can lend 
assurance. (Kinlchede, A. J. C.). NBBHA i». 
Emperor. 109 I.C. 80l=ll N L J. 104— 

29 Cp.L.J. 609=10 A.I.Cr.R. 340= 

A. I. R. 1928 Nag. 213. 

-‘ Affect ’— Meaning. 

The word aSeot'^ is a very wide one and S* 30 
is not limited to a case where the confessing accu¬ 
sed directly implicates another accused as well^ as 
himself but also covers a case where the confession, 
indirectly affects a co-acoused. (Fawcett and Mad- 
gavkar, JJ.), EMPEROR V. SHIVABHAI BEOHAR- 
bhai 97 I.C. 660 = 50 Bom. 683= 

28 Bom.L.R. 1013=27 Cr.L.J. 1140= 

A.I R. 1926 Bom. 513. 

—To VI 90 therefore a statement made in_ 
dock by one accused against the other in a joint 
trial, offends against at least two of the fundamen¬ 
tal priaoiples of criminal law. What is contem¬ 
plated by Section 30 is formal proof by the prose¬ 
cution of a confession previously made. When you 
prove a confession made by a person, you tender 
evidence at the trial that on some previous occa¬ 
sion he did in fact make a confession, and that is 
the only thing which was ever contemplated by the 
section. (Walsh. J.). MahadbO PRASAD o. 
King emperor. 76 I.C. 1025=25 Cr.L.J. 305= 
21 A.L.J. 179 = 45 All. 323=A.I.R. 1923 All. 322. 

_S. 30—Sell-exculpatory confeasiona. 

_The statement of the accused in her confes¬ 
sion admitting her guilt on implicating the co- 
aocused is a self-exculpatory statement and is 
inadmissible in evidence against the co-aooused. 
(Raza and Ptilian, JJ.). EMPEROR o. OHATTAB- 
PAii Singh. 7 C.W.N. 980. 

--Oonfession exculpating author from allegoa 

offence is not confession and should not be relied, 
upon for convicting co-acoused. (Boys and Young, 
JJ.). ABDUii Jadid Khan v . Emperor. 

A.I.R. 1930 All. 746. 

—^-^Self-exculpatory statement of aooused should 

not be taken into consideration against his oo- 
aocused. (Mirza and Murphy, JJ.). EMPEROR v, 
0. E. Ring. 120 I.C. 340 = 53 Bom. 479*- 

31 Bom. L.R. 545=1929 Cr. C. 114= 
31 Cr.L. J. 65=A.I.R. 1929 Bom. 296. 

■Where a self-exoulpatory statement is volun¬ 
teered by a co-accuscd it is inadmissible in evidence. 
(Subheddr, A.J.C.). SHAMDAL v. EMPBROB. 

120 I.C. 210=31 Cr. L.J. 13=13 A.I. Cr. R. 187= 

1929 Cr.C. 673=A.I.R. 1929 Nag. 390* 
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^YIDENGE &CT (1872), S. 30—Self exonlpatory 
confessions. 

-confession made by one of the co-accused 

who does not implicate himself to the same extent 
as he implicates the other co-accused is of very 
little value at least as against the other co¬ 
accused. {Courtney-Terrell, C. J. and Fazl AU, J.). 
KunjaSubudhi V. Emperor. 116 I.C. 770= 
8 Pat. 289=10 P.L.T. 549=30 Cr. L.J. 675 = 
1929 Cr. C. 62=13 A.I. Cr. R. 143= 

A.I.R. 1929 Pat. 275. 

-Statements implicating co-accused but not 

incriminating maker are not admissible in evi¬ 
dence. {Aston, A J.C.). Wahid Bux v. Emperor. 
120 I. C. 81 = 1929 Cr.C. 678 = 30 Cr.L.J. 1121. 

A.I.R. 1929 Sind 250. 

-A confession, intended to be exculpatory 

as regards the person confessing, is inadmissible 
against a co-accused though it is admissible 
against the confessor. Case-law considered. {Find- 
Offg. J. C. and Prideaux, A. J, C.). Diwan 
Dhimar V. Emperor. 91 I.C. 1002= 

9 N.L.J. 80 = 27 Cr.L.J. 186 = A.I.R. 1926 Nag. 229. 
—S. 30—Miscellaneous. 

-Identification by co-accused .while on trial 

is not admissible. {Walsh, J.). KHETAL v. EM¬ 
PEROR. 73 I.C. 62=45 All. 300= 

21 A. L.J. 143=4 L.R.A.Cr. 13 = 24 Cr.L.J. 526= 

A.I.R. 1923 All. 352. 
—S. 31—Admission by co-defendant. 

— Suit for possession—Admission by co-defen¬ 
dant of plaintifi’s title—No evidence by plaintifi— 
Admission is not sufficient proof of plaintifi’s 
title. {JaiLal, J.) SAJDU v. Mehr Dad, 

101 I.C. 589 = A.I.R. 1927 Lah. 356. 
—S. 31—Conclusive admission. 

-Admissions under Civil P. C., O. 10, R. 1 are 

conclusive. {Sulaiman.ayid Banerji, JJ.). ABDUL 
AZIZ V. MT. MARIYAM BIBI. 97 I. C. 176= 

49 All. 219=25 A.L.J. 48 = 
A.I.R. 1926 All. 710. 
—S. 31—Divorce proceedings. 

- Divorce Aot, S. 13—Husband admitting adul¬ 

tery alleged by wife—Admission is sufficient proof 
even in absence of other evidence. Robhison v, Ro¬ 
binson, 29 L. J. N. S. 178. Foil, {Shadi Lai. C. J. 
and ]Zafar\Ali, J.). MRS. M. V. O’DONBLL v. 
0. E. O’DONELL. 9L.L.J. 315 = 

A.I.R. 1927 Lah. 491. 
—S. 31—Effect of admission against third per¬ 
son. 

• An admission cannot have binding effect on 
a third person claiming under an independent 
title. Where a Hindu father made an admission 
as regards the law applicable. 

jQ'eici, that it was not binding on the son because 
he did not claim through the father. {Graham and 
Mitter, JJ.). GoPAL Jana v. Broja Mohan 
Swami. 34C.W.N. 944. 

—S. 31—Execution proceedings. 

■ Admissions made in execution proceedings 
must be held to be binding when the unsuccessful 
party proceeds to a suit. {Dalai, J.). GORDHAN 

Das V. Husainfa. 103 l.c.34= A.I.R. 1927 All. 659. 

—S. 31—Explained admissions. 

7 -Admissions are on a somewhat similar foot¬ 

ing to a retracted confession, and it is difficult to 
base a conviction on such an admission. {Addison 
and Kemp, JJ.). EMPEROR v. Bakhwar Lal. 

102 I.C. 492 = 8 A.I. Cr. R. 196=28P.L.R. 313= 
28 Cr.L.J 556=A.I.R. 1927Lah. 549. 

—S. 32. 

Assertion of right. 

Bfaat’s register. 


EYIDENCE ACT (1872), S. 32—Bhat’a register.. 

Boundaries. 

Cross-examination. 

Date of birth. 

Date of death. 

Death of executant. 

Dying declarations. 

Guardianship certificate. 

Horoscope. 

Interested statement. 

Ordinary course of business. 

Panda's register. 

Pedigree. 

Previous statement. 

Public interest. 

Recitals. 

Relationship. 

Revenue papers. 

Scope. 

Special means of knowledge. 

Statement after dispute. 

Statemen|t against interest. 
Unreasonable delay or expense. 

Verbal statements. 

Miscellaneous. 


—S. 32—Assertion of right. 

Settlement deed under which pro-note is trans* 
ferred, if admissible as secondary evidence, may¬ 
be employed to prove pro-note under S. 32 (7) read 
with Evidence Act, S. 13 (a). {Obiter). 26 I.C. 747 
Rel. on. {Curgenven, J.). SUBBARATALU NAIDU v 
Vengama Naidu. A.I.R. 1930 Mad. 742. 


•S 


32, clause 7 of the Evidence Act, makes the 
statements made by a deceased person in. respect 
of relevant facts themselves relevant if those 
statements are contained in a document which 
relates to any transaction mentioned in S. 13, that 
is, a transaction in which an assertion is made of a 
right or title which is relevant question in the 
suit, those statements being relevant in proof of the 
facts contained in the statements. So assertion 
of title as owner in a deed of mortgage is relevaUt 
on the question of the mortgagor’s ownership under 
S. 13 and after his death, under S. 32, Cl 7 

Iyer and Spencer, JJ.). NallasiVa 
MUDALIAR V. Ravan BIBI. 70 I.C. 389= 

14 M.L.W. 327=1921 M.W.n! 560 = 

e «« .. A.I.R. 1921 Mad. 383. 

—S. 32—Bhat b register. 

- Pedigree—Proof of. 

Entries made by successive generations of bards 
supply a running account of the different branohea 
of the families of their customers and they afford 
if otherwise reliable, evidence of as great value as 

any family pedigree kept by the family members 
themselves. 


A pedigree maybe kept by a member of the 
family or by another person on his behalf and can 
be admitted in evidence if it is written by a family 
Bard for the purpose of keeping a record of the 
family events for his use and for the use of the 
family At any rate such a record is a record of 
the statements as are usually made to and noted 
by the Bard ; it can be admitted in evidence 
though the person who made the entries is 
unknown. The Bahis of Gangabasi priests which 
contain the relationships of their clients and thein 
ancestors are the records of statements made by 
persons having special means of knowledge and are 
admissible in evidence. 46 B. 753 ; 30 A. 510 Dist 
{Eanhaiya Lal and Mukerjee, JJ.). Mt. Anandi 
V. Nand Lal. 

83 I.C. 618=22 A. L.J. 657 = 5 L.R.A. Civ. 435 = 

46 All. 665 = A. I. R. 1924 All. 579, 
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evidence act (1872), S. 32—Bhat*s register. 

__ Parnily pedigTeC‘~~PToof by the 6oofcs hept by the 

family chronicler. 

If the book by a professional person ora person 
■whose business was to keep a book for the advan¬ 
tage of the family, is shown to have been kept in 

the ordinary course of business, it should be 
admitted as evidence under sub-S. 2, S. 32. Even 
if that were incorrect, still sub-S. 6 of S. 32 enables 

a family pedigree to be admitted in evidence so 
long as the members of the family depend upon a 
particular person to keep a record of the family 
events. [Macleod, C.J*. and Shah, J".). MOHAN 
Singh Umed ramoij Dalpat Singh h.anbaji. 
67 I.C. 23S = 24 Bom.L.R. 289=46 Bom. 753= 

A.I.R. 1922 Bom. 51. 

__Family records kept by Bhats are evidence 

on question of relationship. {Richardson and 
Shamsul Huda, JJ.). KARTICK CHANDRA i;. GOS- 
SAIN RUDRANANDA GiR. 66 I. C. 894— 

28 C.W.N. 908 = A.1.R. 1921 Cal. 482. 

—S. 32—Boundaries. 

__^Xhe recital in a document between third 

•parties to the effect that the land which formed the 
boundary of the property dealt with by the document 
belonged to a particular third person is not admis¬ 
sible against persons not parties to the transaction 
evidenced by that document to prove the owner- 
shin of such neighbouring land. ALAGIRI NAY.A- 

IAR V. PERUMAL NAYAKAR. 30 L.W. 422. 

__Recitals in documents regarding boundaries 

executed by third parties in favour of the plaintiffs 
are not admissible in evidence if the executant is 
not dead and does not come to corroborate them. 
A I.R. 1927 Lah. 448, Foil.; A.I.R. 1927 Cal. 230 ; 
Ail^R-1916 P.C. 5, Disf. (Harrison, J.). Ghulam 
' !MUHAMMAD V. KAIiIMULLAH. 109 I. C. 728= 

10 L.L.J. 370= A.I.R. 1928 Lah. 428. 

__^Documents not inter partes —Statements as 

to boundary description—Executant dead—Docu- 
Tnents ate admissible; 16 C.W.N. 252; 23 Bom. 63; 
“ Bom. L.R. 409 ; 11 A.L.J. 139 ; 17 C.W.N. 108 ; 
45 Cal. 159 and 22 W.R. 231, Foil.', A.I.R. 1924 Cal. 
1067 Diss. from, PRAMATHA NATH ROY v. BEJOY 
Lngh. 99 I.C. 910 = 44 C.L.J. 587 = 

A. I. R. 1927 Cal. 234. 

__Executant of a document containing recital 

of boundaries of land in dispute dead--Document 
is admissible. 23 Bom. 63; 16 O-^-N. 252 ; 

11 A E J 139 and 45 Cal. 159, Foil. (B. B. Ohose 

and Panton, JJ .). KetABUDDIN ^8?= 

* A. I. R 1927 Cal. 230. 

_A document between strangers to the suit 

in which mention is made of one of the parties or 
their predecessors as holding the land 

the b{undane. o£ 

Barik. A.I.R. 1925 Cal. 1034. 

_-A more desoription of boundaries in a docu¬ 
ment between third parties cannot be to be “ 

statement against the 
person making it. 

KitiSHNA CHAKDKA BHATTACHA^HJEE.^ 

A.I.R. 1924 Cal. 1067. 

—S. 32—Cross-examination. . , , , 

- The affidavit of a person who is dead and 

who is not subjected to cross-examination is not 

evidence admissible either under S. 32 or b. 33, 


EVIDENCE ACT (1872), S. 32—Dying declara¬ 
tions—Admissibility. 

Evidence Act. {Wallace, J.). DOBAISWAMI AYYAR 
V. BArjASDNDABAM AYYAR. 102 I. C. 243= 

38 M. L. T.27S = A.I. R. 1927 Mad. 507. 

52 M. L. J. 477. 

—S. 32—Date of birth. 

-Entry as to date of birth in a school register 

based upon statement of deceased father is admis¬ 
sible to prove age. {Ookaran Nath Misra and 
Pullan, JJ,), MUNNA LAD v. KAMBSHARt DAT. 

114 I. C. 801=5 O.W.N. 1111 = 
A.I.R. 1929 Ondh 113. 

—S. 32—Date of death. 

The questiou was as to the date of A*s death. 
A mortgage deed executed by A*5 son soon afeer 
de^thin which A was described as dead is admissi¬ 
ble. {Mookerjee, C.J. and Rankin, J.). SAYBRUDDIN 
AKONDA t). SAMIBUDDIN AKONDA. t72 I. C. 985— 

A.I.R. 1923 Cal. 378. 

—S. 32—Death of exeontant. 

■ -Where papers about 45 years old proved to 
have come into the respondent's hands as purchaser 
are produced in evidence, and where the papers 
cannot be shown to be in the hand of any one alive. 

A Court of fact may in the circumstances of the 
case presume that the writer was dead at the time 
tli6y were produced: 16 24* Rcl* OTt* ySuhr^i-* 

WQXdv (Xttd tTiT.)# JUBBAB ALI v. MoN* 

MOHAN PANDEY. 114 I.C. 498=53 Cal. 1216= 

49 C.L.J. 70=A. I. R. i929 Cal. 110. 

_g. 32— Dying declaration*—AdmisBiblllty. 

_The statement of a woman, who was alleged 

to have been raped and who committed suicide 
three days later, made immediately, after the in¬ 
cident is inadmissible in evidence as it was not 
the cause of her death. {Wallace 
KAPPINAIAH V, EMPEROR. 1930 M.W.N. 702. 

_Statement by deceased before Third Class 

Magistrate not competent to record statement 
under Criminal P.O., S. 164 --Stotemeut is yet rele¬ 
vant under S. 32 (1>. {Zafar Ah and ^^dtson, JJ,), 
Chadji o. emperor. 120 I.C. 274— 

1930 Cr. C. 28=31 Cr.L.J. 79= 
A. I. R. 1930 Lah. 60. 

__—Where a person dies In a hospital after being 

assaulted and hurt, not of the injuries but of a ma¬ 
lady »independent of such injuries such for example 
as pneumonia, the dying statement of such person is 
not admissible in evidence in a trial of his assaul¬ 
ters under S. 324. {Pullan, J.). WADI MohAMMAD 
p EMPEROR. 7 O.W.N. 466=A.I.R. 1930 Oudh 249. 

_Declaration made by a dying person, though 

he lingered on for some days, is a dying declara¬ 
tion, (lyorde and d/.). Thakdr Singh t). 

eSperor. 113 I.C. 177=10 L.L.J. 463= 

30 Cr.L.J. 65 = 11 A.I.Cr.R. 648= 

A. I. R. 1929 Lah. 64. 

_dying declaration which contradicts itself 

in its various parts is inadmissible in evident. 
INAYAT ADI V. EMPEROR. 108 I-C- 536- 

10 A.I.Cr.R. 68=29 Cr.L.J. 418. 

-A dying declaration as to the cause of death 

is admissible even when the charge is not one of 
homicide. 6 W. R. (Cr.) 75, Foil. {MulUck, Ag. 
C, J. and Wort, J.). LADJI DUSADH V. EMPEBOR. 
106 I.C. 698=6 Pat. 747=9 A.I. Cr,R- 379- 
29 Cr. L.J. 106 = A. I. R. 1928 Pat. 162. 

-Dying declaration certified by its recorder in 

Court to be correct is admissible in pro^ oE us 
contents. A.I.R. 1922 Cal. 382. ^oll. {Harr^^ 
andJaiLal. JJ.). Pabtab Singh v 

92 I.C. 167= 7 Lah. ?S=27 Cr. L J- 216- 
28 P.L.R. 222 =A.I.R. 1926 Lah. 310. 
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EVIDENCE ACT (1872), S. 32—Dying deolara- 
tions—Cause of death. 

•:-^Dying declaration of one of the dacoits as to 

■the circumstances of daooity before a Magistrate is 
■admissible against him» so far his implication in 
the crime is concerned but is not admissible 
against other dacoits. {Daniels, J.). DanNU 
Singh v. Emperor. 83 I.C. 643=26 Cr. L.J. 547= 

5 L.R. A. Cr. 201 = A.I.R. 1923 All. 227. 

—S 32—Dying declarations—Cause of death. 

•-First information Report is admissible under 

. S. 32 (1), Evidence Act. as the statement of a person 
(since deceased) relating to the circumstances of 
the transaction which resulted in his death. (Tek 
Chand and Johnstone, JJ.). Kapur Singh v. 
Emperor. 123 I.C 120=31 P.L. R. 83= 

31 Cr. L.J. 475 = A.I.R. 1930 Lah. 450. 

-The first information report could also be 

tendered in a proper case under S. 32 (1) as a 
•declaration as to the cause of the informant’s 
•death. {Rankin and Duval, JJ.). AziMADDY v. 
Emperor. 99 I.C. 227=44 C.L.J. 253= 

28 Cr. L.J. 99 = 54 Cal. 237 = 
A.I.R. 1927 Cal. 17. 

■ 'Statement by a person as to circumstances of 
transactions resulting in her death are admissible 
when cause of her death is in question. {Aston, 
A.J.C.) Wahid bux v. Emperor. 120 I.C. 81 = 

1929 Cr. C. 678 = 30 Cr. L.J. 1121 = 

A.I.R. 1929 Sind 250. 

-Statement, as to circumstances of transaction 

resulting in death made before injury was indicted 
is admissible. A.I.R. 1924 Lah. 253 ; 4 Lah. 451, 
Diss.; A.I.R. 1924 Nag. 116 and 20 P.R. 1916 Cr., 
Del. on. {Fawcett and Madgavkar, JJ.). Emperor 
V. ShiVABHAI BECHARBH.AI. 97 I.C. 660 = 

50 Bom. 683=28 Bom.L .R. 1013= 
27 Cr. L.J. 1140 = A.I.R. 1926 Bom. 513. 

- Report to police showing motive for murder is 

admissible. 

B made a report to the police that he was slapped 
hy a‘pahelwan’of Nagpur because he had refused 
to deliver the keys of a house. Next day, B was 
murdered by C, who was identified as the assail* 
ant of B on the previous day, 

Seld, that the report discloses the motive for the 
murder and is admissible in evidence. {Baker, J.C. 
andKotwal, A.J.C.). Chunnilad v. King Empe¬ 
ror. 88 I.C. 333=7 N.L.J. 144=26Cr. L.J. 1121 = 

A I.R. 1924 Nag. 115. 
—S. 32—Dying declarations—Evidentiary value. 

—;-It is unsafe to convict a person merely on the 

dying statement when such statement is not record¬ 
ed in the deceased’s own words and contains a 
note of the substance of what deceased told the 
police. (Soys and Young, JJ.). EMPEROR v 
SIKANDAR. 1930 Cr. C. 757 = A.I.R. 193J All. 532. 
-Although a dying declaration, if properly re¬ 
corded is a valuable piece of evidence, but if while 
the statement is being recorded a third person is 
present and prompts the deceased to give out 
names of certain accused, it would be exceedingly 
unsafe to attach any weight to such a dying state¬ 
ment. {Broadway and Zafar Ali, JJ.). BiSHEN 
Singh v. The Crown. 96 I c 215= 

8 L.L.J. 296 = 27 P.L.R. 484=27 Cr.L.J. 903 = 

A.I.R 1926 Lah. 496. 

-No reliance would be placed on the dying 

declaration when it is made at a time when the 
deceased must have been well aware of the fact 
that the accused has been named as his assailant. 
j^roadway and Zafar Ali, JJ.). Muzaff.\r v 
emperor, 99 I.C. 322 = 8 L.L.J. 410= 

27 P.L.R. 632=28 Cr.L.J. 114 , 


EVIDENCE ACT (1872), S. 32—Dying deolara* 
tions—Procedure of taking. 

■ -Reliability depends upon circumstances in 
which declaration was made and nature of its record, 
A dying declaration under the Indian Law as¬ 
sumes a character very widely different from what 
it is under the English Law. A dying declaration 
is relevant under the Indian Evidence Act, whe¬ 
ther the person who made it was or was not at the 
time when it was made, under expectation of 
death, and the weight to be attached to it depends 
not upon the expectation of death which is a 
guarantee of its truth, but upon the oiroumstanoes 
and surroundings under which it was made and 
very much also upon the nature of the record that 
has been made of it. Hence it becomes almost al¬ 
ways a question of fact as to whether it should be 
relied upon or not. {Qreaves and Mukerjee, JJ.). 
Emperor w. Premananda Ddtt. 

88 I.C. 1000 = 29 C.W.N. 738=42 C.L.J. 247 = 

52 Cal. 987 = 26 Cr.L.J. 1256 = 

. , , A I.R. 1925 Cal. 876. 

^ Dying declaration of inhabitants of a Pun¬ 
jab is unsafe as basis of conviction. {Scott^Smith 
and Martineau, JJ.). B.4KHSHISH SINGH v. EM¬ 
PEROR. 86 I.C. 826 = 26 Cr.L.J. 830 = 

A I R. 1925 Lah. 549. 

-Dying declaration though conflicting with 

initial report is not wholly unreliable. {Broadway, 
7.). MuIiA SiNGH V. Emperor. 71 I.C 593= 

24 Cr.L.J. 177 = A.I.R. 1924 Lah. 413. 


S* 32 Dying deolarations—Partial acceptance. 

Z -Acceptance of dying declaration in part and 
rejection of the rest is not permissible. 

A dying declaration stands upon a widely dif¬ 
ferent footing from the testimony of a witness 
given in Court. In the case of the latter it is 
permissible and at times necessary under cer¬ 
tain circumstances to accept a part which is un¬ 
impeachable and reject that which is obviously 
untrue, though, to found a criminal conviction on 
such appraisement of evidence will be very often 
unsafe. As regards a dying declaration, to accept 
a portion and reject the rest is entirely out of 
the question; there must be absolute guaran¬ 
tee of the accuracy of the record and the truth of 
the entire statement before it can be acted upon. 
{Oreaves and Mukerji, JJ.). Emperor v. Pre- 
MANANDA DUTT. 88 I.C. 1000=29 C.W.N. 738 = 
42 C.L.J. 247=52 Cal. 987 = 26 Cr. L. J. 1256 = 

A.I.R. 1925 Cal. 876. 

S. 32 Dying declarations — Prooedare of 

taking. 


4 


. • ^ snouca snow dis¬ 

tinctly the questions put to the declarant and his 
answers to them. 

Where a statement is not the ipsissima verba of 
the person making it but is composed of a mixture 
of questions and answers there are several objec¬ 
tions open to its reception in evidence, which it is 

desirable should not be open in cases in which 
person has no opportunity of cross-exa¬ 
mination. In the first place the questions may be 
leading questions and in the condition of a person 
a dying declaration there is always a very 
great danger of leading questions being answered 
without their force and effect being freely com¬ 
prehended. In such circumstances the form of the 
declaration should be such that it would be possi¬ 
ble to see what was the question and what was 
the answer, so as to discover how much was suer 
gested by the examining Magistrate, and how mu?h 
was the production of the person making the state 
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EVIDENCE ACT (1872), S. 32—Dying declara¬ 
tions—Proof. 

ments. B. y. Mitchell, 17 Cox. 0. C. 603 (1892), 
Foil. {Greaves and Mukerji, JJ.). EMPEROR v. 
Pbemananda Dutt. 88 I.C. 1000= 

29 C.W.N.738 = 42 C.D.J. 247 = 52 Cal. 987 = 
26 Cr.Ii.J. 1256 = A.I.R. 1925 Cal. 876. 

. 32—Dying declarations—Proof. 

DvinE declaration can be ptoyedby examining 


person recording it or person who heard its being 
made—It must be taken as a whole and portion 
only cannot be Jallowed. {Graham and Lort Wil- 
liamsy JJ.). Tapiz Pramanik v. Emperor. 

50 C. L. J. 584=1930 Gr. C. 196 = 

A. I. R. 1930 Cal. 228. 

-Deceased’s statement to doctor made just 


before death, though admissible, must haye inde¬ 
pendent corroboration to prove murder. {Jwala 
Prasad and James, JJ.). BUIjEU Singh v. Empe- 
BOR. 120 I.C. 474 = A I.R. 1929 Pat. 249. 

--Dying declaration should be proved in 

manner prescribed by 8 Cal. 211. (SuJiraiuardy and 
Mukerji, JJ ). SARAT CHANDRA KAR V. EMPEROR. 
88 I.C. 860 = 52 Cal. 446=26 Cr. L.J. 1244= 

A.I.R. 1925 Cal. 821. 

■Witnesses should not be allowed to prove a 

m . .mm • ^ 


dying declaration as if it is a substantial piece of 
evidence in the case. The relevant fact to be proved 
is the statement made by a deceased person admis¬ 
sible under S. 32 of the Evidence Act and that 
statement is not a document made by the Magistrate 
but the verbal statement made by the deceased per¬ 
son. The only way of proving a dying declaration 
is bv the evidence of some witness who heard it 
made, the witness being at liberty to refresh his 
memory by referring to the note made by him or 
read over to him at or about the time the statement 
is made. {Abdul Qadir, J.). KVSJ LAE v. EMPEROR. 
6 ?' I C. 577=23 Cr. L.J. 417=6 L. L.J. 115= 

A.I.R. 1924 Lah. 12. 

_ Proof by a witness present is sufficient proof. 

Where the dying declaration was recorded in the 
presence of a witness, was read over to the deceased 
in the presence of the witness and was admitted by 
the deceased to be correct. 

Held, if the witness, who heard that statement 
made, swears that the written statement correctly 
reproduces the words used by the deceased, this is 
sufficient to prove that the deceased did use the 
words contained in that statement. {Newboula 
and Suhrawardy, JJ.). EMPEIiOE «. BALARAM 
DAS. 71 I.C, 685 = 49 Cal. 358=2^4 Cr.^ I. 

Z!:lVh“e"rrtt"";e-y led the appliea- 

tion and affidavit in the Guardianship 
was alive during the pendency of the suit m the 
Trial Court and might have been called as a 
w ness^ Sut was not illed the defendant-minor 

was held not be entitled to the of S. 32 (5 , 

Evidence Act. {Mookerjee and Chot^ner JJ.). 
HARA KUMAR DEY V. JOGENDRA 

-recital in a guardianship 

to age of.a i-ereon ie admiee.ble --der Seotu>n^3^2j6). 

{Mookerjee and Panton, JJ .)• r r. J 302= 

o. BIRHABATI DRBI.^ ^ 433 = A.I.R^ 1921 Cal. 584. 

Z!:i?Ho?oTopTB'’oontaining date °i 

pared by a person having Bpeoial 

ledge and who is dead, ate admisBib p 


EVIDENCE ACT <1872), B. 32—Opdlnary cohrse 
of business. 

date of birth. (Das and Adami, JJ.). GANGANANI> 
Singh v. Rambshwar Singh Bahadur, 

102 I.C. 449=6 Fat. 388=8 P.L.T. 730= 

A.I.R. 1927 Pat. 271. 

• -Horoscope brought into the Court by the 
family Pandit was held as evidence of the proof of 
age. {Dalai and Simpson, A. J. Cs.). Ambika 
Prasad u. Lal Bahadur. 83 I.C. 840= 

11 O.L.J. 164= A.I.R. 1924 Oudh 358. 

. A horoscope is often accepted as substantive 

evidence of the date of the birth of the person 
mentioned in it, perhaps with a vague idea of 
reference to Section 32. No part of that section 
can make any statement of a date in such a docu¬ 
ment a relevant fact. {Hallifax, A.J.C.). ShAn- 
KARQIB V CHINNUJI. 71 I. C. 140= 

6 N.L.J. 1=A.I.R. 1923 Nag. 164. 
—S. 32—Interested statement. 

- Statements in a will. 

Statements in a will of an interested party in- 
the disputes who was then taking a position 
adverse to another cannot be regarded as evidence 
against the other and are inadmissible even thougtr 
the testator is dead. (Sir John Fdge). HABI 
BAKHSH V. BABU LAL. 83 I.C. 418= 

22 A.L.J. 254=34 M L.T. 70 = 6 Lah. 92= 
5 L.R.P.C. 113=51 I. A. 163=28 C.W.N. 953= 
1924 M.W.N. 650 = 20 M.L.W. 406= 
26 Bom. L.R. 1108 = A.I.R. 1924 P.C. 126 = 

47 H.L.J. 938 (P.C.). 

— S. 32—Ordinary course of busineBs. 

--Rent suit by landlord—Account books from- 

the landlord’s 5 h€ris^a tendered in evidence and^ 
admitted under S. 32 (2)—The fact that they wer» 
made in the absence of and without the assent of 
the tenants and were uncorroborated is not suffi¬ 
cient ground to consider them as of no value.' 
28 Bom. 294 ; 16 C. L. J. 24 ; 16 0. L.J. 328 and' 
47 Cal. 266. Bef, {Page and Graham, JJ.). Man, 
MOHAN PANDEY V. HABI Nath. 110 1.0.338=* 

c 457 = A.I.R. 1928 Cal. 408. 

_receipt, stating the disputed property as one- 

of the boundaries to an adjacent plot, executed by* 
a deceased person in the ordinary course of business 
and consisting of an acknowledgment written or 
sicned by him of the receipt of money, is admis- 
<iible in evidence under S. S2, and not under S. 18 r 
19 C W.N 468 and A.I.R. 1922 Cal. 251. DisL 
(Pulian, j.). AHMAD SHAJi«. Jamad Ahmad. 
113 LC. 414-5 O.W.N. 174 = A.I.R. 1928 Oudh 248. 

__Post mortem report. 

Where the Civil surgeon who conducted the post’ 
mortem examination had since died. 

Held, that the post mortem report would be ad¬ 
missible under S. 32 (2) of the Evidence Act as 
being a statement made by a dead person in the 
ordinary course of business and in the disohar^e^ 
of his professional duty. {Sulahnan and Mukerj%t 

jj.\. MOHAN SINGH V. Emperor. 

85 I.C. 647 = 26 Cr.L. J. 551 = 

6 L.R.A.Cr. 49=A.I.R. 1925 All. 413, 

-- Account books—Entries in relevancy. 

But where the persons making the entries are'' 
dead these entries are relevant under S. 82, sub¬ 
section (2) of the Indian Evidence Act and the 
entries which are relevant also under S. 82, Sub- 
Section (2) are in law sufficient evidence in them¬ 
selves, and do not as in the case of entries admissi¬ 
ble only under S. 34 , teaulre corroboration. 

Lai, C.J.). Mt. Rani v. Firm Bahadur Mad 

Fakir Ohand. „ ^ V ^ 44 q 

4 Lah. L. J. 86=A.I.R.1922 Lah. 119*- 
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BYIDENGE ACT (1872)» S. 32—Ordinary oonrie 
of bOBiness. 

-An endorsement of the deceased soiibe of a 

document after the mark of the executant, that it 
was his mark, is admissible. {Mitra, Offg. A. J. C.). 
Mt. LAHANI V. Bala. 77 I. C. 798= 

18 N. L. R. 85 = A. I. R. 1922 Nag. 227. 

— Entries made in the diary of a deceased 
illiterate chaukidar not by the c^ukidar himself 
but by other persons at his instance are not ad¬ 
missible under S. 32 (2) of the Evidence Act. 
2‘P.L.J. 42, Foil. {Das and Adami, JJ.). CHAN- 
OHAMA KUAR V. RAM GAYAN. 67 I C. 57 = 

A. I. R. 1922 Pat. 111. 

—S. 32—Panda’s register. 

-Entries in the books of priests at places of 

pilgrimage visited by Hindus are admissible for 
proving relationship under S. 32. {Addison and 
Bhide, JJ.). BALAK RAM, HIGH SCHOOL. PanipAT 
V. NANU MAL. 31 P.L.R. 509 = 

A.I.R. 1930 Lah. 579. 

-The statement contained in a deceased 

priest’s bahi regarding the relationship by blood 
between persons deceased, before the question in 
dispute arose, is admissible in evidence under 
01. (6). 15 I. 0. 625, Rel. on; 30 All. 510 (P.C.), 
Dist. {Campbell, J.). AMRITSARIA v. PRABH Dial. 

89 I. C. 989= A I R. 1926 Lah. 157. 

-The papers, books and statement of a panda ' 

are admissible under S. 32 to prove relationship. 
{Harrison and Zafar AH, JJ.). BURA v. Nan.VK. 

84 I.C. 912=6 L.L.J. 550=A.I.R. 1925 Lah. 281. 

■ —Entries in the Purohit book are admissible to 

prove the relationship between parties. {Broadway 
and Moti Sagar, JJ.). KARTAR SiNGH v. KiRPA 
Singh. 30 P. L. R. 1922=3 P.W.R. 1922= 

A.I.R. 1921 Lah. 380. 

—S. 32—Pedigree. 

■ - Settlement pedigree. 

A settlement pedigree is admissible in evidence 
under S. 32, Cl. (5) if it be shown that it 
amounts to the statements of deceased persons, 
who were the members of the family and as such 
had special means of knowledge and further that 
these statements were made before there was any 
controversy as to the point, which is sought to bo 
established by the said pedigree. S O. L. J. 327 ; 

1 O.L.J. 447; 19 O. C. 321 and A.I.R. 1926 Oudh 101, 
Appl. {Misra and Nanavutty, JJ.). Sarfaraz 
khan V. Mt. RajANA. 112 I. C. 834= 

4 Luck. 39 = 6 0. W. N. 1283 = 

A I R. 1929 Oudh 129. | 

■ Pedigree satisfying conditions of Ss. 32 (6) ! 

and 90—Relationship as given corroborated— 
Presumption as to its genuineness ought to be 
made, 37 All. 600; A. I. R. 1921 Nag. 49 and 
A.I.R. 1925 Nag. 271, Bel. on. {Kinkhede, A.J.C.). 
JAGDEO V. VlTHOBA. 105 1,0.81= ' 

A.I. R. 1928 Nag. 20. 

-“ Family pedigree” — Construction. 

The word “ family pedigree ” in Cl. 6 should not 
be construed according to the standard adopted by 
Courts of England in regard to pedigrees of 
English families. Peoples of India and peoples of 
England widely differ in their habits of thought, 
modes of expression and indeed in their entire 
system of family life. 

Where a pedigree brings one down from the remot¬ 
est ancestor to the generations living contempora¬ 
neously with a person in whose time it is prepared, 
the document is a record of family traditions as to 
pedigree and of the existence of persons contem¬ 
poraneously alive. The authenticity of that part 
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EVIDENCE ACT (1872), S. 32—PreviouB Btate^ 
ment. 


of the record which embraces the names of persons 
who existed before the living memory rests on the 
absence of anything showing directly or inferen- 
tially that the pedigree was prepared with any 
motive other than the natural motive of preparing 
and preserving a record of family traditions relat¬ 
ing to the family pedigree. Such a pedigree is 
admissible in evidence. 30 All. 510 (P. 0.), Disi.; 
14 Cal. 296, Bef. {Stuart, C. J. and Waeir Hasan, 
J.), Jang Bahadur v. agan Singh. 

110 I. C. 466=3 Luck. 256 = 1 L. G. 700 = 

A.I.R. 1928 Oudh 125. 

-Pedigree Tables are inadmissible unless the 

persons who made them are proved to be dead orin- 
capable of giving evidence. (CompfteW, /.). MEHR 
Dadw. Muhammad Ali Shah. 84 I.C. 927= 

6 L.L.J. 299= A.I.R. 1925 Lah. 63. 

-“ Family pedigree” need not necessarily be 

ancient family record handed down from generation 
to generation. 

The ruling of the Privy Council in 30 All. 510 
does not compel the conclusion that “family 
pedigree’’ as used in S. 32 ( 6 ) is confined to a docu¬ 
ment coming strictly within the description con¬ 
tained in that ruling, viz,, “an ancient family 
record handed down from generation to generation, 
and added to as a member of the family dies oris 
born.” 

A genealogical tree was received by the witness, 
a member of the family from his deceased father 
with whom he had seen it 20 years ago. The wit¬ 
ness did not know who wrote it and when. 

Held, that the document would be admissible 
under S. 32 ( 6 ) or at least, as the declaration of the 
witness’s deceased father who must be taken to 
have adopted it. {Eotval, A.J. C.). Namdeo v. 
Ganoba. 86 I. G. 847=8 N.L.J. 29 = 

A.I.R. 1925 Nag. 271. 

-Genealogical tree merely copied by the dead 

person from an old one is inadmissible. {Dasand 
Afacph^rson, JHOBALI Rai V. Sakhi RaI 

79 I. C. 335=1923 P.H.C.C. 266 = 


A l.K. 1923 Pat. 585. 
I-Family pedigree writer need not have spe¬ 

cial means of knowledge. {Drake-Brockman, 
A.J.C.). LahANU V. MOTIRAM. 63 I.C. 968 = 

4 N.L.J. 33= A.I.R. 1921 Nag. 49. 

-The words “family pedigree” in Cl. ( 6 ) do 

not necessarily include only such a pedigree as is 
in the possession of a member of the family con¬ 
cerned. (Drake-Brockman, A.J.C.). LAHANU v 
Motiram. 63 I.C. 968 = 4 N.L.J. 33= 

A.I.R. 1921 Nag. 49. 

—S. 32—Pedigree table. ® 

-Entries made in the pedigree table prepared 

at the time of the Settlement under instructions 
legally issued under the Land Revenue Act giving 
the history of the Land in respect of which a suit 
is brought is not inadmissible in evidence. 
A. I. R. 1928 Lah. 214, Foil. {Jai Lai, J.). Sadau 

ALI V. Ali Mohammad. no l.c. 7io= 

10 L.L.J. 237=29 P.L.R. 678. 


—S. 32—Prevloas statement. 


-Evidence recorded for the purposes of proceed¬ 
ings under the Fugitive Ofiendors Act can be admis¬ 
sible^ under Ss. 32 and 33 of Evidence Act in pro¬ 
ceedings under Penal Code against the same 
accused. {Wild, J. C. and Aston, A. J. G.). E. C 
D. Wheeler v. Emperor. 112 l.c. 673= 

29 Cr.L.J. 1089 = A.I.R. 1928 Sind 161. 

-Statements that the testator had no power to 

make a will, contained in an objection filed in a 
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EYIDENGB act (1872), S. 32—PreYious state¬ 
ment. 

Probate case are not admissible in another proceed¬ 
ing to show that one of the members of the family 
had admitted the existence in the family of prohi¬ 
bition on testamentary disposition. {N. B. Chatter- 
ieeandChotzner, JJ.). Pbotap Chandra DEO 
DHANBAIi Deb V. SRI RAJA JAGADISH CHANDRA 

■nwn DHANBAD DEB. I. C. 886 — 

DEO ^ ^ j 331 = A.I.R. 1925 Cal. 116. 

__^When the conditions prescribed by S. 32 do 

not exist, a plaint filed in a rent suit is not admis¬ 
sible to prove a statement made by the superior 
innfllord. {Mockerjee andSuhrawardyy JJ.). Lak- 
Chandra Mandatj v. Takim Dhadi* 

SHAN C. h. J. 90-28 C.W.N. 1083= 

801 . 0.^01 A.I.R. 1924 Cal. 558. 

Statements made by insolvents under S. 27, 
««b-S (11 of the Presidency Towns Insolvency Act 
^nnot be received in evidence in a subsequent suit 
Sought by their creditors against them. Sections 32 

and 33 of the Evidence Act are of no avail. The 

omission to object through mistake 
ance of such evidence does not make it 
missible. In re Brunner, (1887) 19 Q. B-D- 572; 
19 All 76; 23 I.A. 106 (P.C.), Re/, to. (Mookerjee 
andBu^klind, Jl.h LUCHIRAM MOTIRAM Boid u. 
■RadhA CHARAN PODDAR. Bb 1. «• 10 — 

49 Cal. 93=34 C. L. J. 107= A.I.R- 1922 Cal- 267. 
—S. 32 —Public interest. 

•^—Declarations made ante Ittem motam by per- 
sons who are now dead in respect of a question re¬ 
lating to a matter of general or public interest, 
even if they be no more than evidence of reputa- 
fion or hearsay evidence, are admissible. {Rankin, 
C' T and Mukerji, J.). BUSOIDu. NewaJ AHMED 
KHAN 119 I C. 116=33 C.W.N. 439 = 

A.I.R. 1929 Cal. 588. 

~^l^R^^lsi^compromise not stating the previous 

rights are not admissible. ». 

Where there were no recitals in the consent de- 

oreo as to the previous rights of If .r 

ties in the subject-matter of the litigation 
was stated at the outset that, regardless of the 
rights of the parties, they had come to an 
ment that in future their rights would be regulat¬ 
ed in the manner specified m the decree, 

Held, that such recitals in the j 

us7d as evidence under S. 82. 

BanUn, JJ.). Oha^RA DB u^Habih ^ 

de. ^ j U ^924 Cal. 1042. 

—B. 32—Relationship. . to 

--—Statements made by a person wuu 

the name of her mother and “^her gelations (ex ept 

her husband) “c"" ")• 

charge under S. 3t>8, ^on I C. 81 = 

WAffiD BUX o ™;"" 678 = 30 Cr^ L. J 1121 = 

1929 cr. A.I.R. 1929 Sind 250. 

_ Mere liear.ay^ evide,u>e about relaticush^p of 

2 )arties is not pedigree table but 

Where ^^^^f^ft'^they were rented to the parties 
stated vaguely . the parties were related 

and. therefore, know th J-jg their personal 

in the fifth degree, and their previous conduct 

knowledge they referred to their prev^ 

in attending than 

7HOO.S where the attendan J jP ^ stated that they 
relatives is possible, the oodigree table, 

beard there the bhats reciting ^ admissible 

Held, that the statements were not 
for proving agnate relationship. 32 Cal. 04 lir'.O.J , 


evidence act (1872),PS. 32—BTeytiniie papevs; 

A.I.R. 1922 P.C. 139; 39 Cal. 492 (P.G.);261.0. 110 
and 26 All. 581, Bef. to. {Dalip Singh, J.). MOHAN 
Dad V. Mo?. TUDSAN. 109 I.O. 774= 

A.I.R. 1928 Lah. 824. 

-A statement by a deceased person as to the 

existence of relationship, the person having special 
means of knowledge, and the statement being made 
before the legitimacy of a certain person was call¬ 
ed in question, is admissible in evidence. {Stuart, 
C.J. and Baza, J.). RAJ FATEH SlNOH V. BALDBO 
Singh. 109 I. G. 310=3 Luck. 416= 

5 O.W.N. 143=A. I. R. 1928 Oudh 233. 
-Statement in a previous suit admitting rela¬ 
tionship by a person who is dead is admissible in a 
subsequent suit, not under S. 33 but under S. 32 (5). 
(iJoss and Wort, JJ.). QOKHOL PANDE V. BALDEO 
SUKUL. 105 I.C.26=7 Pat. 90= 

9 P. L. T. 180=A.I.R. 1928 Pat. 113. 

-06iter.—Very liberal interpretation should be 

given to the words “when the statement relates 
to the existence of any relationship by blood- 
relations." 

Statements made by deceased members of the 
family about certain facts of family history and 
statements regarding the seniority of members of 
the family are admissible in evidence under S. 32, 
Cl. (5) of the Evidence Act, {King, J.). Krishno- 
PAD Singh v. Shi Raj Kaub. 104 I. C. 299= 

1 L. C. 97= A.I.R. 1927 Oudh 278. 

-Statement by testator that beneficiary is his 

adopted son—Suit for declaration of adopMon— 
Statement can be used. A. I. R. ^922 P. 0. 

(P C.) • 26 O. W. N. 772 and 22 Oal. 843 (P. C.), 
Dist.\ 40 Cal. 555, Bef. {Das and Foster, JJ.). 

CHANDBESHWAB PRASAD NARAIN SINGH V. 
Bisheshwar PratAB nabain Singh. 

101 I C. 289=8 Pat. 777=8 P. Ii. T. 510= 

A I R. 1927 Pat. 61. 

_Illustration (fc) to S. 32 does not indicate 

that a declaration by a son as to his parentage 
•would not be admissible m evidence. {Dalai, J. C.). 
SANTU J! TARA. 85 I.C, 407=A.I.R. 1925 Oudh 537. 

_dispute between the parties was whether 

the defendant S was or was not the mother of one 
K deceased. At the trial a document executed by 
one M was'put in evidence by the defendant. 
This document was a deed of gift iq which the 
donor had described K as her grandson, and if he 
were her grandson the presumption was that he 
was the son of 5 as she was the daughter of if. 

3eld that the document was not admissible 
under S. 32 because if was still alive and there 
was no other section of the Evidence Act which 
would make a statement by a person not a party to 
the suit admissible in evidence in the circum¬ 
stances of the case. {Dawson-Miller, C. J. and 
Munich, J.). SUMITBA KUER v. RAM RHAIB 

CHOWBEY. 1921 P. H. 

A. I. R. 1921 Pat. 61. 

—8. 32—Revenue papers. 

_^Thehudabandi papers are admissible under 

S. 32. 16 C.L.J. 328. Expl.\ A.I.R. 1927 Cal. 856, 
Bel. on. {Cuming and Mukerji, JJ.). GOPBSWBR 
SEN V. BIJOYOHAND MAHATAB. 108 I.C. 883— 

55 Cal. 1167=32 C.W.N. 880= 
A.I.R 1928 Cal. 854. 
- -Jamawasilbahi and jamabandi papers are 

admissible. , . 

Jamawasilbaki and jamabandi papers can oe 

admitted in evidence under S. 32 (2), but it 
be clear that the persons who made them are aeaa 
and that the papers were made in the ordinary 
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'EYIDENOE ACT (1872), S. 32—Reveiiae papers. 

•course of business. The entr^ as to the rate of 
'TOut cannot be distinguished from other entries in 
'the jamawasilbaki papers as being entries not 
made in the ordinary course of business. 

C.W.N. 204 and 47 Cal. 266, Appl. {Suhraxoardy 
^€knd Duval, JJ.). Dukhu IVIXA t>. JAGDISH NATH. 

90 I.G. 564 = A.I.R. 1926 Cal. 359. 

-A statement that certain land is in the khas 

-possession of the landlord is of doubtful accuracy 

• and ought not to be used in his favour when made 
in a Return by invoking the aid of S. 32 of 

'the Evidence Act or some other adjective law. 
{Suhraioardy and Chotzner, JJ.). CHANDRA 
Mohan Maiti v. Kinaram Matti. 

79 I.C. 412 = A.I.R. 1925 Cal. 408. 

—S. 32—Scope. 

■ - — Section 32 of the Indian Evidence Act is much 
'■wider than the Common Law-Rule in England. 
{Ross and Wort, JJ.). GOKUL PanDE v. BalDEO 
SUKUD. 103 I.C. 26-7 Pat. 90=9 P.L.T. 180= 

A.I.R. 1928 Pat. 113. 

•- Statement must relate to Die injuries by which 

■death was caused. 

The sub-section applies to the class of state¬ 
ments made by a dying person as to the injuries 
which have brought him or her to that condition, 

• or her circumstances under which those injuries 
■ came to be indicted. The rule as to the admissi¬ 
bility of evidence under S. 32 (1) has worked ill in 
India. {Broadway and Fforde, JJ.). AtJTAR 
Singh v. The Crown. 81 I.C. 964=4 Lah. 451 = 

29 Cr. L.J. 1140 = A.I.R. 1924 Lah. 233. 

. .per Mukerji, J. —The only material difier- 
•ence as between an entry relevant under S. 34, and 
-one relevant under S. 32, Cl. (2), is that in the 
former case the person who made the entry may 
be available as a witness, while in the latter case 
is not. Buoh entries, no matter. whether they 
are relevant under one or the other section are not 
'to be considered as alone sufficient to charge any 
'person with liability. 28 Bom. 294; 10 Bom. 

L.R. 811; 16 C.L.J. 24 and 16 C.D.J. 328, Doubted. 
{Cuming and Mukherji, JJ.). GOPESWAR Sen v. 
BzJOYOHANO. 108 I.C. 883 = 55 Cal. 1167 = 

32 C. W.N. 580 = A.I.R. 1928 Cal. 854. 

-Section 32, Cl. (3) does not make the state- 

rment in a document between third parties admissi¬ 
ble against a party in suit. 41 Bom. 300 (P.C.), 
iRel. on. Case-law discussed. {Suhrawardy and 
'Oraham, JJ.). Brojo MOHAN Das v. Gaya Pro- 
SAD. 97 I.C. 265 = 45 C.L.J. 55= 

30 C.W.N. 761 = A.I.R. 1926 Cal. 943. 
— 8 . 32—Special means of knowledge. 

“ Evi^Tice — Admissibility. 

Where evidence to support immigration of a 
Hindu family from one province into another is of 
witnesses who have heard about it from deceased 
members of the family, it is inadmissible. Clauses 
(5) and ( 6 ) of S. 32, Evidence Act, do not apply to it. 
■{Jackson and Mohiuddin, A.J.Cs.). Ramchandra 
■V. RAMABAI. 123 I.C. 907 = A.I.R. 1930 Nag. 267. 

• - Statement of a qanungo about relationship be¬ 

tween a taluqdar's branch arid another talugdar's 
branch is admissible. 

\ qanungo of tlio taluqdar must be presumed 
’to have special means of knowledge as to the rela¬ 
tionship between the diCeront branches of the 
'taluqdar. lu the character of a qanungo, it is his 
- duty to furnish information to the Settlement Court 
on questions relating to title and his statement is 
'lecordod by the Settlement Officer in the discharge 
-of the official duty. {Stuart, G.J. and Wazir Hasan, 


EYIDENCB ACT (1872). S. 32 ~ Statements 
against interest. 

J.). Harihar Pratab bakhsh Singh n. Bibhesh- 
WAR Bakhsh Singh. 109 I. C. 422 =»■ 

3 Lock. 326 = 5 0. W. N. 299= 

A..I.R. 1928 Oudh 307. 

■ Pedigree—Proof of special means of know¬ 
ledge necessary before admission of pedigree— 
Relationship fat removed in degree—Presumption 
of special means of knowledge does not exist. 
{Lyle, A.J.O.). Bhiu.a Singh v. Mt. Sundar. 

69 I. G. 421 = 9 0. L. J. 186= 
26 O.G. 109= A. I. R. 1922 Oudh 218. 

' ‘A person’s statement about his being the 
adopted son of a particular person—Adoption taken 
place when he was very young—He should still 
be regarded as having “special means of know¬ 
ledge.” 32 Cal. 84 (P.O.). Rel. on. {Drake-Brock- 
man, J.C.). Gctlab Thakur v. Fadadi. 

68 I.C. 666 = A. I. R. 1921 Nag. 133. 
—S. 32—Statement after dispute. 

^-Statement made after a dispute has arisen 

is not admissible. {Sulaiman and Banerfi, JJ.) 
RUP KISHORE V. PATRANI. 25 A L J. 861 = 

„ A.I.R. 1927 All. 818. 

—S. 32—Statements against Interest. 
—^—Application of S. 32 (3) to detrimental state¬ 
ment of Hindu widow desiring to adopt. 

The principle upon which statements coming 
under S. 3-2 (3) are regarded as admissible in 
evidence is that in the ordinary course of affairs 
a person is not likely to make a statement to his 
own detriment ualess it is true. But this sanc¬ 
tion is of no use in the case of a Hindu widow who, 
after a lifelong enjoyment of her husband’s 
property, desires at the end to pass it on to her 
relations, and for this purpose goes through the 
form of adopting her brother’s grandson, to effec¬ 
tuate which she is bound to allege authority from 
her husband. {Lord Buckmaster.) Dal BAHADUR 
Singh V, Bijai Bahadur Singh. 122 I C 8= 

1930 A. L. J. 122 = 7 O. W. N. 295= 
34 C.W.N. 369=32 Bom. L R. 487 = 
51 C.L.J. 230=57 I.A. 14 = 52 All. 1 = 
A.I.R. 1930 P.C. 79=58 M.L.J. 446 (P.C.). 

^-—Dispute regarding nature of land—Recitals 

in sale-deeds in favour of one party to suit showing 
nature of same land are admissible under S. 32 
11 A.L.J. 139, Rel. on; 23 Bom. 63 ; 16 C.W.N. 252- 
17 C.W.N. 108 ; A.I.R. 1924 Cal. 1067 ; 45 Cal. 159 
and A.I.R. 1922 Cal. 251. Ref. {Sulaiman and 
Kendall, JJ.). TiKA Ram v. Moti Lad 

1930 A.L.J. 564 = A.I.R. 1930 All. 299. 
-Where a person sentenced to death for mur¬ 
der makes a statement to a Magistrate about the 
time of his being hanged that the approver 
appointed to give evidence in the case, who had 
previously retracted his confessions, was not in- 
volved in the crime, the statement may be 
admissible under S. 32 (3). A. I. R. 1925 P. C. 52 
Rel. on. {Findlay, J. C. and Subhedar, A.J.C.). 

Sheikh Shafi v. Emperor. 124 I.c. 459 = 

...... , _ A.I.R. 1930 Nag. 239. 

((Joiler .)—Where the question, whither there 
was partition between the ancestors of the parties 
or not, is io issue, the statements made by the 
deceased ancestors of the parties to fhe effect that 
there was partition arc admissible in evidence as 
they are statements against the proprietary interest 
of the persons making thorn. (M'ohiuddin and 
Jackson, A. J. Cs.). Jaitaram v. Narottam. 

^ A.I.R. 1929 Nag. 131. 

--Under S. 32 (3) it is the statement and not 

the document containing tho statement which. 
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EVIDENCE ACT (1872), S. 32 — Statements 
against interest. 

must be against the proprietary interest of the 
person making it. 1910 M. W. N. 668 and 
1914 M.W.N. 779, FoU.\ 22 W. B. 231, Diss. from. 

Parties making statements which are not material 
to their interests have no occasion to be accurate. 
It is for this reason that a statement to be admis* 
Bible must be against the interest of the person 
making the same. {Jaclcson^ J.'], KAJIUPPANNA 
KONAR V. RANQASWAMI KONAR. 107 I C. 293= 

A.I-R- 1928 Mad. 105. 

-The statement by a person since dead that 

certain lands lie on the boundary of the land form¬ 
ing the subject-matter of the document cannot be 
regarded as having been made against the pecuniary 
interest of the person making it under S. 32 (3). 
A.I.R. 1926 Cal. 948, Foil. {Duval and Mitter, JJ.). 
KUMUDA KUMARI v. DlIiSOOK ROY. 

101 I.C. 542=45 C.L.J. 138 = 
A. I. R. 1927 Cal. 918. 

■Evidentiary value of. 


So far as a statement against the pecuniary 
or proprietary or other interest of the person mak¬ 
ing it is concerned, such statement may be given in 
evidence against third persons, provided that the 
reference to such third persons is not foreign to 
that portion of the statement which is against the 
interest of the declarant. But although the whole 
statement of a deceased person is admissible in 
evidence, the value which the Court will attach to 
such evidence will depend in each case upon a 
variety of circumstances. If the statement hap¬ 
pens to be recorded in a document it must natural¬ 
ly possess greater value than when it depeuda 
upon the evidence of a witness who purports to 
have heard it. The Court in each case will also 
have to consider whether or not the statement in 
question boars on its face the appearances of truth, 
also the circumstances under which it came to be 
made, and whether or not the deceased person had 
a motive in making it or an object in naming the 
particular person whom he charges with compli¬ 
city in the crime in question. These are all 
matters which affect the weight of the evidence 
and not its admissibility. Z»aZ, G.J. and 

Fforde, J.). Mohammad v. Emperor. 

89 I.C. 252 = 26 Cr. L.J. 1308 = 
A. I. R. 1926 Lah. 54. 

— -An admission against interest by a Hindu 
widow that sho borrowed a loan for a particular 
purpose cannot be split up into two parts mAl«ng 
one part admissible and the other inadmissible, 
but must bo admitted as a whole for the purpose 
of ascertaining the purpose and nature of the loan 
under S. 32. {Dawson Miller, C. J. and Maepherson, 
J.). SITA RAM SINGH V. KHUBLAD SiNGH. 

94 I. C. 13 = 5 Pat. 168 = 7 P. L. T. 573— 

A.I.R. 1926 Pat. 255. 

-Statement in salc-docd that a certain sum is 

due from the executant thereof on .account of a 
promissory note executed by him is admissible 
for controverting the presumption that ^ 
sorv note is executed for consideration and show¬ 
ing that only a part of the consideration really 

passed. {Stuart and Mukherjt, JJ.). KALYAN 
BAI .. JAGANNATH. ^ ^ B. 

-Attesting with knowledge a document show¬ 
ing that the attestors have no interest in the land 
passed by the documents, amoimts to a statement 
against interest and is admissible under a. o^. 


EVIDENCE ACT (1872),. B. 32—UiBoellaneons. 

{Odgers and Hughes, JJ.). Qnanamuthtj NadaiI^: 
V. VEIIiDKANDA NADATHI. 79 I. 0. 2=* 

19 H.L.W. 494=1924 M. W. N. 451=- 

A.I.R. 1924 Had. 542. 

-- Statement hy members of a community regard-^ 

ing rule of succession is admissible. ' 

A statement by some members of the Rajgondi 
community that amongst Rajgonds a son takes- 
interest by birth is a statement against the pro¬ 
prietary interest of the declarant and therefore, da- 
clearly admissible in evidence under 8. 32 (3);. 
{Kinkhede, A. J. C.). BAMNATH v. SUKALSI. 

78 I. C. 185=A. I. R. 1924 Nag. 330; 
-Declarations made by persons in disparage¬ 
ment of .title to land, if made whilst in actual pos¬ 
session, are admissible in evidence under S. 32 (3V 
of the Evidence Act. {Fawcett and Raymond, 
J. Cs.). RAMDASv. AJUDHIADAS. 63 I. C. 685=- 

14 S. L. R. 137. 

— S. 32—Unreasonable delay or expense. 

-In a case in Madras, the mere fact that a 

witness happens to live at Rangoon is not a ground’ 
for holding that his evidence cannot be ptocurecC' 
without, unreasonable delay or expense. {VenTeatd-' 
subba Rao and Srinivasa Ayyangar, Jj!). KAN— 
DAPPA CHBTTI V. TlRDPATHI CHETTY. 

86 I.C. 576=21 M.L.W. 210 = A.I.R. 1925 Mad. 45*. 

—S. 32—Verbal statements. 

- Questions with answers by signs owing to throat¬ 
being cut are admissible under Cl. (5). 

- Where the man’s throat had been cut and he- 
could not speak but he was said to have replied to - 
the questions put to him by means of signs, 

Held, that the questions put to the deceased 
and the signs made by him taken together mighn- 
properly be regarded as “verbal statements made 
bv a person as to the cause of his death within tho- 
meaning of S. 32. 7 All. 885 (P.B.); 1922 Cal. 4^, 
Foil. {Scott-Sihitk and Fforde, JJ.). RANGA 'v. 
Crown 84 I.C. 552 = 5 Dah. 305—■ 

26 Cr. L. J. 328=A.I.R. 1924 Lah. 581; 

'_ SigDB made by the deceased in answer to 

auestions amount to‘a verbal statement.’ {NexO’: 

bould and Qhose, JJ.). EMPEROR v. SADHU CHARAN 
DAS 77 I.C. 993 = 49 Cal. 600 = 26 C.W.N. 414= 

25 Cr. L.J. 529=A I R. 1922 Cal. 409. 

__^Gestures by the person murdered are relevant 

but not their interpretation by witnesses present; 
{Coutts and Ross, JJ.). OHANDRIKA RAM KAH^ 

V. EMPEROR. 71 I.C. 353=1 Pat. L.R.Cr. .77=4? 

24 Cr.L.J. 129 = 1 Pat. 401 = 

3 P.L.T. 779 = 192SP.H.C.C. 26= 

A.I.R. 1922 Pat. 535. 

^8. 32—Hlscellaneons. 

__The statement that a document is a copy o£ 

the original is admissible where made by a deceas¬ 
ed person in a document relating to a relevant fact 
and also as an admission under S. 21, {Lord Atkin.) 
V. SEETHAYYA v. P. SUBRAMANYA. , 

117 I.C. 507 = 33 C.W.N. 578= 
52 Mad. 453 = 29 M.L.W. 804= 
31 Bom. L.R. 756 = 49 C.L.J. 866- 
56 I.A. 146=1929 M.W.N. 553= 
A.I.R. 1929 P C. 115=56 M.L.J. 730 (P- C )- 
■ Statements of living persons not examined 
as witnesses are inadmissible in evidence to prove 
the allegation that the executant was a major at. 
the time when he executed the document. {Gokaran 
Nath Misra and Pullan, JJ.). — 

KAMESHARI DAT. 6 ®* J 

5 O.W.N. 1111 = A.I.R. 1929 Oadh 113. 

I --In the absence of proof of some foot 

I S, 32, what the appellate Court has to do is to tmoj 
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^YIDENGB &GT (1872), S. 32—Hisoellaneoos. 

-whether or not there was any real contention that 
'the writer was still alive and if so grant a remand. 
(Banftm, C.J. and Mitter, J.). Jonab Biswas v. 
•Seva kumari Debi. 104 I.c. 733- 

46 G.L.J. 253-A.I.R. 1927 Gal. 855. 

-statement made by deceased as to who will 

he his successor in case of his failure to have a son 
is inadmissible in evidence under S. 32. {N.R. 
'Chatterjee and Panton, JJ.). Prtag Kumari Debi 
V. Siva Prasad Singh. 93 I.C. 385= 

42 G.L.J. 280 = A. I. R. 1926 Cal. 1. 

•-Statements of deceased persons are admissi¬ 

ble under S. 32 if certain conditions are fulfilled. 
The statements in a deceased person’s will as to 
the time when a certain member of the family left 
the house or as to the restriction imposed upon 
him by a will of a pre-deoeased person do not fall 
within any of the clauses of 8 . 32. 44 Bom. 192, 
■Ref. {Kincaid, J.C. and Raymond, A.J.C.). Mt. 
Bhaqhariv. Mt. Kh.\tund. 80 I.c. 118 = 

16 S.L.R. 25=A.I.R. 1921 Sind 177. 
—S. 33—^^Admissibility of depositions. 

^-It is necessary that under S. 33 of the Evi- 

• deuce Act the Judge must be satisfied that the evi¬ 
dence is admissible on the materials before him, 
narnely, on the ground that the witness whose de¬ 
position is attempted to be put in was not or could 
not be found or had been won over by the adverse 
party or otherwise incapable of giving evidence. 

A verbal application made by the Public Prose¬ 
cutor for admission of evidence of a particular 
witness under S. 33, Evidence Act, is not by itself a 
sufficient ground for admitting that evidence. 
20 W.R. 69 (Or.) and 41 Cal. 601, Ref. 

The fact that no objection was taken to the 
reception of evidence of a particular witness on the 
rnere verbal application by the Public Prosecutor or 
by the defence, does not dispense with the requiro- 
Hients of S. 33, Evidence Act. 39 Mad. 449 and 
10 Lah. 837, Ref. (Suhrawardy and Patterson, JJ.). 
Mokshad Sheikh v. Emperor. 


1930 Cf. Cases. 

--^A previous deposition is admissible against 

the witness on his subsequent trial, unless he has 
brought himself within the protection of the pro¬ 
viso to S. 132. 39 Cal. 164 and 45 Cal. 720, Rel. on. 
\Percival, A.J.C.). Empeuor v. E.C.D. WHEE- 

112 I.C. 50 = 22 S.L.R. 458= 
_ 29 Cr.L.J. 962 = A.I.R. 1929 Sind IS. 

—-Ejectment proceedings in revenue Court— 

Suit or^ possession in civil Court—Evidence in 
is not admissible in latter. {Tek Chand and 
Agha Haidar, JJ.). Sard Khan v. Jan Muhau- 

108 I.C. 313=A.I.R. 1928 Lah. 43. 
Evidence in previous proceedings admitted 
with pleader’s consent—One accused no party to 
previous proceedings—Admission of evidence is 
bad, [Darwood, /.). ABDUL Gapfoor v. Govind 
Prasad. 117 i. c. 241 = 30 Cr. L. J. 736= 


„ A. I. R. 1928 Rang. 284. 

--“Evidence under Fugitive Offenders Act may 

be admissible in proceedings under Penal Code. 
{Wild, J. C. and Aston, A. J. C.). E. C. D 
Wheeler v. Emperor. 112 i. c. 673= 

29 Cr. L. J. 1089= A. I. R. 1928 Sind 161. 
*" “C. P. Code, O. 41, R, 27—Statements of wit¬ 

ness in proceedings under Lunacy Act, commenc¬ 
ed after dismissal of suit between same parties, 
■were admitted at appellate stage. {Sir John Wallis.) 

Mahant Rai V. Mt. laohmina Kunwar 

101 I. C. 363=1927 M. W. N. 456 = 
26 M. L. W. 94 = 31 C. W. N. 1087 = 39 M.L.T. 155= 

A. I. R, 1927 P. C. 123 (P.C.) 


I 




KYZDENGE ACT (1872), R. 33—Condition prece¬ 
dent. 

-Where a witness for the prosecution is exa¬ 
mined and cross-examined before charge and 
leaves for England, and after charge the accused 
requires him to be cross-examined under S. 267, 
Cr. P. Code, the Magistrate may act under the 
provisions of S. 33, Evidence Act. {Maung Ba, J.)» 
Nga Ba On V. Emperor. 104 1. C. 637= 

6 Bur. L. J. 114=9 A. I, Cr. R. 33= 
28 Or. L J. 861 = A. I. R. 1927 Rang. 248. 

-The fact that a witness did not appear when 

cited or that he was not examined when present is 
no ground to make his deposition in previous suit 
admissible. {Suhrawardy and Mukherji, JJ.). 
BRAJABALLAV V. akhoy Bagdi. 93 I. C. 115 = 

30 C, W. N. 254= A. I. R. 1926 Cal. 705. 

-Where the formalities prescribed in Ch. 25 

of Or. P. Code are not observed iu recording 
evidence, the accused cannot bo said to have had 
opportunity to oross-oximiue within S. 33. 
{Foster, J.). EMPEROR v. PHAGUNIA BHUTAN. 

89 I.C. 1043 = 26 Cr. L.J. 1475 = 

A. I. R. 1926 Pat. 58. 
-Where evidence was given before a commit¬ 
ting Magistrate, but in the Sessions Court the wit¬ 
ness proves shy and speechless, S. 33 does not 
apply to the case and the evidence cannot ipso facto 
be treated as evidence at the Sessions. The proper 
procedure would bo to give the prosecution the 
right to put leading questions under S. 154 and 
obtain the admission or denial of the truth of the 
evidence. (P^on, <7.0.). MOTI RAM v. EMPEROR, 

75 I. C. 152 = 24 Cr. L. J. 904. 
—S. 33—Compliance with section. 

- Strict proof of compliance with the provision is 

necessary specially in a murder trial—Reasons should 
be recorded befoi'e admission of evidence. 

Per May Oung, J. —The power given by S. 33 
requires to be exorcised with great caution and the 
Court must insist on strict proof before holding 
that the requisite conditions have been satisfied. 
More especially is this necessary where a man is 
being tried for his life and the evidence sought to 
be put in is of signal imp-.^rtance. Moreover, it is 
essential that a Judge or Magistrate admitting 
such evidence should either in his judgment or 
preferably in a separate order record his reasons 
for doing so. 

Per Lentaigne, J. —The section pre-supposes a 
consideration of the grounds for admission of the 
deposition prior to the admission of the evidence 
and if the grounds and reasons are recorded prior 
to the admission of the deposition as evidence, the 
order constitutes a more convincing proof of the 
considered adequacy of the grounds than a passage 
in a judgment subsequently written' which in a 
case near the border line might easily assume the 
appearance of a subsequent statement of excuses 
for a previous ill-considered action. {May Oung 
and Lentaigne, JJ.). Nga Nyo v. EmPEROR. 

76 I. C. 817=1 Rang. 512 = 2 Bur. L.J. 205 = 
25 Gr. L.J.257=A.I.R. 1924 Rang. 209. 
—S. 33—Condition precedent. 

Strict compliance with requirements essential, 

A previous deposition can be admitted in evidence 
only under the provisions of S. 33, Evidence Act, 
but before it cau be placed on the record of a crimi- 
nal trial the Court must decide judicially that a 
proper effort had been made on behalf of the prose¬ 
cution to secure the presence of the witness, that 
in spite of that .effort he had not been traced and 
could not be found out, or that he was incapable 
of giving evidence, or was kept out of the way by 
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EVIDENCE ACT (1872). S. 33—Condition prece¬ 
dent. 

the adTerse paity, or his presence could not he ob¬ 
tained T^ithout an amount of delay or expense 
'which, under the circumstances of the case, the 
Court considers unreasonable. 89 Mad. 449; 41 Gal. 
601; A.I.R. 1925 Lah. 418, Foil, 

The fact that the counsel for the accused gave 
his consent does not make any difference. A.I.R. 
1928 Mad. 32, JRel. on. {Tek Chand and Agha 
JEfaidar, JJ,). GHDLAM HAIDAR v. EMPEROR. 

116 I.C. 329=10 Lah. 837 = 30 P.L.R. 192 = 
30 Cr. L. J. 623 = 1929 Cr. C. 85= 
13 A.I. Cr. R. 34= A.I.R. 1929 llah. 542. 

■ Evidence taken in another case is inadmis¬ 
sible unless requirements of S. 83 are satisfied. 
{Kanliaiya Lai, J.C.). Dwarka Singh v. EM¬ 
PEROR. 74 I. C. 860 = 25 0 C. 142 = 

24 Cr. li.J. 828 = A. I. R. 1922 Oudh 254. 
—S. 33—Consent of parties. 

•-Evidence in a previous proceeding between 

the same parties can be made admissible in a subse¬ 
quent proceeding by consent of parties. A.I.R. 
1924 All. 845, Foil. {Madhavan Nair, J.), LAKSHMI- 
DEVAMMA V. P. KRISHTIAH. 104 I.C. 518 = 

39 M.L.T. 198 = A.1.R. 1927 Mad. 1107. 
-Evidence recorded in a previous judicial pro¬ 
ceeding between the same parties can be made 
admissible in a subsequent proceeding by the 
consent of both parties. 43 Mad. 699, Foil. 
{Odgern, J.). VARADARAJULU CHETTT V. VELA- 
YUDA XJDAYAN. 90 I.C. 743 = 22 M-L-W. 230 = 

A. I. R. 1925 Mad. 1160. 
-Conditions imposed by S. 33 may be dis¬ 
pensed 'with by consent of parties. 24 Bom. 691 and 
43 Mad. 609, Foil. {Neave and Daniels, JJ.). 
Radha Kishanv. kedar Nath. 

80 I. C. 874=46 All. 815 = 22 A.L.J. 761 = 

5 L.R A. CiY. 536 = A.I.R. 1924 All. 845. 

■■ Strict requirements can be dispensed with by 
consent of parties. 43 Mad. 609, Foil. {Phillips 
and Venkatasubba Rao, JJ.). B. BhaVAMMA v. 
B. Ramaisima. 78 I. C. 176=19 M. h. W. 205 = 

1924 M. W. N. 270 = 34 M.L.T. 356= 

A.I.R. 1924 Mad. 537. 

•—8. 33—Death of witness. 

—■ Evidence of a witness, who dies before his 
cross-examination, is inadmissible. 5 C.W.N. 280, 
Foil. {Meats, C. J. and Lindsay, J.)- NarsINGH 

Das V. Gokul Prasad. 

107 I. C. 243=50 All. 113= 
25 A.L.J. 775 = A. I- R. 1928 AU. 140. 

———Witness examined in committal proceed¬ 
ings b\it not cross-examined immediately—Witness 
dying before Sessions trial—His deposition in com¬ 
mitting Court can be admitted in Sessions trial. 
{Rankin, C.J. and C.C. Ghose, J.). AZiMUDpY v. 
Emperor. 101 I.C. 661 = 31 C.W.N. 419— 

28 Cr. L.J. 485=8 A. I- Cr. R. 134 = 

A.I.R. 1927 Cal. 398. 

—S. 33—Deposition of party. 

Evidence given by defendant as witness m 


EVIDENCE ACT (1872)^ 8. 33-^Papiies. '' ^ V a 

{Means, C.J. and Lindsay, J.). NARSINGH DAS vV. 
GOKUD Prasad. 107 I.C. 243=60 All. 113=‘ 

25 A.L.J. 77a=A.I.R. 1928 All. 140.1 

—- ■ Statement in a previous suit cannot be used, 
against person who was not a party to previous suit. 
{Sulaiman and Banerji,JJ.). RUP KisHOEEu.Pat- 
rani. 25 A. L. J. 861=A.I.R. 1927 All. 818. 


previous suit is admissible as admission Section 
33 does not apply to such case. 1$ 

Foil. {Chatter jee and Pearson, JJ.). ALI MAHO- 
MKD V. IMAHARAJ BEPAEI. 64 I.C. 2bb 

36 C.L.J. 186= A.I.R. 1921 Cal. 781. 
—S. 33—Different parties. 

-A deposition of a witness made in a previous 

suit cannot be accepted as evidence in any 
sequent suit when the witness is still living an 
more so when the parties to the previous suit are 
difiorent from the parties to the subsequent suit. 


-A statement of a witness examined in a case ¬ 
in which only one of the plaintiffs in the subse¬ 
quent suit was a party, and in which the other-, 
plaintifis were not parties at all, cannot be admit¬ 
ted in evidence against them all. {Misra, J,)» 
Hari Kishen V. Raghdbar DAYAD. 97 I.C. 853=* 
1 Luck. 489 = 3 O.W.N. 645=13 O.L.J. 696=* 

A.I.R. 1926 Oudh 578. 

— S. 33—Discretion of Court. 

Application is essentially matter of discre¬ 
tion of Court. {Rankin, C.J. and C.C. Qhose, J.)». 
JATI Mali v. Emperor. 33 C.W.N. 918= 

1929 Cr.C. 477=A.I.R. 1929 Cal. 765.- 

— S. 33—Dying declaration. 

■ Dying declaration made to Sub-Inspector— 

Sub-Inspector examined under S. 208, Cr. P. Coda- 
but not cross-examined—Sub-Inspector dying befoie 
Sessions Trial—Deposition can be admitted in e'vi-- 
dence. {Graham and Lort-Williams, JJ.). TAFIB 

Pramanik V. Emperor. 60 C.L.J. 584= 

1930 Cr.C. 1€6 = A.I.R. 1930 Cal. 228.. 

—S. 33—Evidence before Committing Magistrate.*- 
Where a witness who gives evidence^ before 
the Committing Magistrate, leaves the district, the 
Sessions Judge cannot, without taking evidence to- 
see whether S. 33 of the Evidence Act has been, 
satisfied, admit the evidence given before the Com¬ 
mitting Magistrate. {Scoit-Smith and Fforde, J" •)• 
KHEM SINGH V. EMPEROR. 88 LC. 30- 

7 L L.J. 105 = 26 Cr.L.J. 1086 = 26 P.L.R. 468— 

A.I.R. 1925 Lah. 319. 

—S. 33 —Identity of witness. 

_To admit certified copy of the deposition of 

a witness his identity must be proved. {Suhrawardy 

andMukerjee,JJ.).'BBAJABAJjI^AVv.AKBOYBAGOU 

93 I.C. 115 = 30 C.W.N. 254 = A.I.R. 1926 Cal. 703. 

—S. 33 —Jurisdiction. ,r • * ..J 

__ X proceeding before a Judge or Magistrate 

who has no jurisdiction is corow non judice andi 
the evidence of witnesses given in such a proceed¬ 
ing cannot be used under S. 33 on a retrial befom 
a competent Court. {Campbell and Addison, JJ.)» 
BUTA Singh v. emperor. 97 I.C. 752= 

7 Lah. 396 = 27 Cr.L.J. 1168 = 

27 P.L.R. 447= A.I.R. 1926 Lah. 582. 

—S. 33—Medical practitioner. 

-- Examining the doctor is not an essential con“ 

dition when a witness is ill. ^ 

Facilities for obtaining qualified doctors in 
land arc very different from those in India, ana. 
thus it cannot be accepted as a proposition of law 
that it is absolutely necessary to oxamino 8 . quauf 
fied medical practitioner before evidence can be 
accepted under S. 33 of the Evidence Act when the 
w’itness is ill and thus unable to attend. W**^’*'*' 
wardy and Duval, JJ.). SHEIKH ALIJAN -y. E^ 

PEROB. 103 I.C. 846 = 31 C.W.N- 90^ 

28 Cr.L.J. 766 = A.I.R. 1927 Cal. 679. 

—S. 33—"Parties.” . i nartieft 

-"Parties" in the proviso include partiea- 

wrongly impleaded. {Kotval and Prideaua, 
GANGARAM V. EMPEROR. , ‘ ^82 

. . 29 Cr.L.J. 1355=A.I.R. 1925 Nag. 172^ 
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EVIDENCE ACT (1872), B. 33—RepreBentatWes- 
iii'lnterest. 

^S. 33—RepresentatiYes-in'intereBt. 

--^In seeing whether a person is the legal re¬ 
presentative of another or not for the purpose of 
rendering evidence admissible under S. 33, regard 
must be had to the state of affairs when the evidence 
is sought to be admitted. 

Where the defendant in a subsequent suit was the 
natural son of the plaintiff in previous suit and 
claimed in the subsequent suit not as the natural 
son of the plaintifi but as adopted son of a third 
person. 

Held, that the depositions in the previous suit 
were not admissible. A.I.R. 1927 Mad. 733, Appr, 
{Kumaraswami Saslti, Odgers and Jackson, JJ.). 

Krishnayya RAO V. Rajah op pittapur. 

116 I.C. 673=51 Mad. 893 = 28 M.L.W. 422= 
A.I.R.1928 Had. 994=53 H. L. J. 894 (F.B.). 

■ ■ -Meaning of. 

The words “representatives-in-interest” mean 
that the parties in the second proceedings in which 
evidence is tendered muse be theropresentatives-in- 
interest of the parties in the first proceeding, or 
in other words should be persons who derive their 
title through or claim under them, or, shortly, are 
their privies. 

Section 33 cannot be applied without any refer¬ 
ence to the subject-matter of the two suits. The 
interests involved in each case must be the same, 
or similar. English and Indian case-law ref. to. 
{Krishnan and Venkatasubba Rao, JJ.). Krishna 
Rao V. Raja of Pittapur. 102 I.C. 713= 

A. I. R. 1927 Mad. 733. 

- Partners and joint contractors. 

The expression “ representatives-in-interest ” 
in proviso to S. 33 must at least include privies 
in estate. Partners and joint contractors are each 
other’s agents for the purpose of making admis¬ 
sions against each other in relation to partner¬ 
ship transactions or joint contracts and must be 
regarded as privies in estate and are included in 
the expression "representatives-in-interest ’’ in 
proviso to S. 33. {Das and Foster, JJ.). Chan- 
DRESHWAR PUASAD NARAYAN SINGH V. BlSHESH- 

war PratabNauain Singh. lOl I. c. 289= 
8 Pat. 777 = 8 P. L. T. 510= A. I. R. 1927 Pat. 61. 
—S. 33—Right and opportunity. 

-The true reading of S. 33 is that the party 

had both the right and the opportunity of cross- 
examining. Mere opportunity to cross-examine is 
not sufficient. There must also be the right to do 
so. {Lord Buckmaster.) DAL BAH.\DUR SINQH v. 
Bijai Bahadur Singh. 122 I. C. 8 = 

1930 A. L. J. 122 = 7 0. W. N. 295 = 
34 C. W. N. 369 = 32 Bom. L. R. 487 = 
51 C. L. J. 230=57 I. A. 14=52 All. 1 = 
A. I. R. 1930 P. C. 79 = 58 M. L. J. 446 (P.G.). 
—S. 33—Scope. 

-The general provisions of S. 33 of the Evi¬ 
dence Act are in no way aflocted by S. 350 of the 
Cr. P. Code. {Fforde and Addison. JJ.). LEKAL 
V. EMPEROR. 101 I. C. 483 = 8 Lah. 570 = 

28 P. li. R. 199=28 Cr. L. J. 451 = 
8 A. I. Cr. R. 83= A. I. R. 1927 Lah. 332. 
—S. 33—Thanedar's statement. 

-Copy of statement of thmedar in one case is 

inadmissible to prove loss of property in another 
case. {Martineau, J.). .TiWAN SINGH v. Emperor. 

4 L. L. J. 418 = A. I. R. 1921 Lah. 332. 
—8. 33—Trial de novo. 

■-Criminal Trial—Evidence—Trial de novo— 

Witnesses not examined de novo —Depositions at 
the previous trial filed—Procedure is illegal—Con- 


EYIDENCE ACT (1872), S. 34—Aoconntl. 

sent of accused will not cure irregularity. {Oldfield 
and Ramesam, JJ.). K. K. XJMMAB HAJi, In re. 

69 I.C. 636=16 M.L.W. 697=1922 H.W.N. 644 = 

23 Cr. L. J. 748 = 46 Mad. 117 = 
A. I. R. 1923 Mad. 32 = 43 M. L. J. 659. 
—8. S3—Witness not cross-examined. 

-The true reading of S. 33 is that the adverse 

patty in the first proceeding had both the right and 
the opportunity of cross-examining and not “the 
right or opportunity to cross-examine.” Where a 
Hindu widow made an adoption about fifty years 
after the alleged power to adopt was given by the 
husband snd it appeared that in certain prior pro¬ 
ceeding regarding mutation of names the widow 
had referred to the power but there was no issue on 
the point and the Court had disallowed cross-exa¬ 
mination regarding the same, 

Held, that the previous statement was not ad¬ 
missible in a later suit in which the validity of 
the adoption was questioned. {Lord Buckmaster.) 

Dal Bahadur Singh v. Bijai Bahadur Singh. 
122 I.C. 8=1930 A L.J 122 = 7 O.W.N. 295 = 
51 C.L J. 230 = 52 All. 1=67 I.A. 14 = 
32 Bom.L.R. 487 = 34 C.W.N. 369.= 
A.I.R. 1930 P C. 79 = 58 M.L.J. 446 (P C.). 

- ' If the cross-examination of a witness is re¬ 
served by a Magistrate during committal proceed¬ 
ings of his own accord, that deposition is not com¬ 
plete and should not be admitted in evidence at the 
trial in the Court of Session. {Percivdl, J. C. and 
Barley, A. J. C.). EmperOU v. MAHRAL. 

120 I. C. 524=1930 Cr. C. 70=31 Cr.L.J. 121 = 

A.I.R. 1930 Sind 54. 

-In a warrant case until the stage provided 

for in 8. 2.56 is reached the accused has no right to 
cross-examine and consequently the evidence of a 
witness given before framing of the charge is not 
admissible under S. 33. 8 C. W. N. 388, Ref. 

{Cuming and Lort-Williams, JJ.). EMPEROR v. 
C. A. Mathews. 1929 Cr.C. 669= 

A. I. R. 1929 Cal. 822. 
■A witness was examined by prosecution but 
no cross-examination was put to him and after the 
charge it was discovered that he was too ill to 
attend the Court and was unable to answer the 
interrogatories. The result was that ho was never 
subjected to cross-examination. It was contended 
that the statement being incomplete his evidence 
could not be considered. 

Held, that such evidence was admissible but the 
weight to be attached to it depended upon the cir¬ 
cumstances of each case. A.I.R. 1925 Jlad. 497, Rel. 
on. {Johnstone, J".). MaNGAL SEN v. EMPEROR. 
118 I. C. 647=1929 Cr.C. 568=11 L.L.J. 384 = 
30 Cr.L.J. 951= A. I. R. 1929 Lab. 840. 
—S. 34—Absence of entry. 

-Evidence that there is no entry in the account 

books is not admissible under S. 34. {Mooker- 
jee and Chotzner, JJ.), TARA KUxMAR GHOSE 

V. Kumar Arun Chandra Singh. 74 I.C. 383= 

36 C.L.J. 389 = A.I.R. 1923 Cal. 261. 

—S. 34— “Account book.” 

' -Where the entries are made from day to day 
but tho totalling does not take place every day, 
this would not make the book any the less an 
account-book within the meaning of S. 34. {Mittra, 
A.J.C.). NARAYAN V. WamaN. 59 I.C. 121 = 

A.I.R. 1921 Nag. 133. 

—8. 34—Accounts. 

- Evidentiary value of. 

Where defendant agreed with plaintiff: “You 
will receive a sum equivalent to 5 per cent, of the 
net profits (as shown in the books) of the Bombay 
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EVIDENCE ACT (1872)» S. Sl^Acoountfl. 

brancli of the Bombay Company Limited as accru¬ 
ing from the sales of all goods for which you were 
salesman, whether on purchase or joint account,** 
Seldi, a plaintiff, who accepts the defendants’ 
books as deciding his rights to some extent, accepts 
them to that extent (unless he guards himself by 
apt words) as statements of the right mode of dis¬ 
tributing the results of the recorded transactions, 
and not as a mere repository of figures like a 
calendar or price list. On the terms of this agree¬ 
ment the books cannot be divorced from the sys¬ 
tem of book-keeping of which they are the expres¬ 
sion. The thing on which the percentage is to be 
reckoned is the profit of the branch as shown, and 
in showing a profit the mode of getting at it is as 
relevant as the final figure. The profit is the profit 
of the Bombay branch, not of some selected depart¬ 
ment of that branch, and it is the company’s profit. 
Profits “shown” can only mean profits, which from 
time to time are. or in the ordinary course of 
business will be, shown. {Viscount Sumner.) 
KAIKHUSHROO RUSTOMJI WADIiACE V. THE BOM¬ 
BAY 00 . Ltd. 104 I.c. 139=46 C.L.J. 214= 

1927 M.W.N. 600=29 Bom. L.R. 1367 = 
32 C.W.N. 145 = 39 M.L.T. 294= 
A I R. 1927 P.C. 210 = 53 M.L.J. 278 (P.C.). 
—S. 34—Bogus entries. 

-Account books are sufficiently discredited if 

a certain number of entries therein are proved to 
be bogus by independent evidence which precludes 
the possibility of error or accident. {Lord Sinha.) 
Seth Maganmad v. darbarilaIj Chowdhtjry. 
107 I.C. 113 = 24 N.L.R. 40 = 30 Bom. L.R. 296 = 
47 C.L.J. 222=5 O.W.N. 226 = 27 M.L.W. 523 = 
A.I.R. 1928 P.C. 39=54 M.L.J. 208 (P.C.). 
—S. 34—Corroboration. 

-Under S. 34 of the Evidence Act, relevant 

entries in account books unless corroborated are not 
sufficient to fasten liability on a person. {Sen and 
Niamatullah, JJ.). Khunni ’Mal v. DWARAKA 
das. 1930 A.L.J. 987= A I.R. 1930 All. 710. 

- Statement in books of account may be corrobo¬ 
rated by any evidence. 

Section 34 does not limit in any way at all the 
nature of the material upon which a Court may 
rely to support the statements in a book of account. 
Such material may take the shape of contemporary 
vouchers, receipts or other documentary evidence 
or of sworn oral testimony. {Stuart and Boys, JJ.). 
KALDU mad V. BHAWANI das. 88 I.C. 383= 

6 L.R. A. Civ. 375= A.I.R. 1925 All. 742. 

-Plaintiff’s own statement on oath in support 

of entries can be sufficient to support the entries 
in plaintifi’s account books to fix the defendant 
with liability. {Abdul Raoof, J.). FIRM GODHA 

Mad Budhu Mad v. Ditta. 84 I-C. 909— 

6 L.L.J. 504= A.I.R. 1923 Lah. 242. 

—S. 33—Essentials. , . 

-It is only the account books that are pro- 

l)orly kept that are admissible in evidence as 

relevant, {^fears, C.J. and Mukerjx, J.). BANKEY 
I^EIIARI LAD V. BRIJ BEHARI LAD. 116 I.C. 285- 
51 All. 519=1929 A L.J. 115=A.I.R. 1929 All. 170. 
—S. 34—Evidentiary value. 

-Relevant entries in account books unless 

corroborated are not sufficient to fasten liability 
upon a person. {Sen and Niamatullah, 'w'll 

Khunni Mad narain Das v. dwabka Das baji 
Nath. 1930 A.L.J. 987=A.I.R. 1930 All. 710. 

-Where the plaintiff’s account books are the 

only evidence of the defendant’s liability 

any of the particular sums entered against them 

tho evidence is not oonolusive undec S# wia 


EVIDENCE ACT (1872), S. 34-^ProoC.^ ' 

plaintifi’s suit must fail. {CanvpbeU, J.). GANESHI 
Lad t>. Firm Mangat Ram atma Bam, — 

76 I.C. 157=A.I.R. 1924 Lah. 640. 
- Eni/ries—Evidence of past transaction is rele¬ 
vant. 

In a suit for the recovery of Rs. 53-12 on the 
allegations that the defendants had irrigated their 
fields from tho plaintiffs’ well and were liable to 
pay at the rate of Rs. 4 per bigha according to an 
agreement arrived at between the parties, 

Held, that the bahi entries in plaintiffs’ hahi 
showing that the defendants had been paying the 
water-rate in previous years at the rate demanded 
by the plaintiffs taken along with the oral evidence 
produced sufficiently prove the plaintiffs* claim. 
{Moti Sagar, J.). Pbabhu Diyad v. Ram Chander. 

A.I.R. 1923 Lah. 593. 

—S. 34—Hudabandi papers. 

-S. 34 does not apply. 16 0. L. J. 328, Expl.; 

A.I.R. 1927 Cal. 855, on. {Cuming and Mukerji, 
JJ.). GOPESWAR SEN V. BUOY CHAND. 

108 I.C. 883= 
53 Cal. 1167=32 C. W. N. 380= 

A.I.R. 1928 Gal. 884. 

—S. 34—Irregular accounts. 

-Accounts prepared at considerable intervals 

from memory or possibly inadequate materials 
cannot be treated as proof of the actual income and 
expenditure of the estate to which they relate 
although they may be useful in cases where they 
corroborate other evidence. {Phillips, Offg. C. J. and 
Srinivasa Aiyangar, J.). RA.TAGOPADA NAIDU v. 
SUBBAMMAD. 109 I. C. 153=51 Mad. 291 — 

28 M. L. W. 158= 

A.I.R. 1928 Mad. 130 = 54 M.L.J. 703. 

—S. 34—Jama wasil baki papers. 

-Jama wasil baki papers, in the absence of 

proof that the writer or the maker of the entries 
therein at the date of the trial was dead or could 

not be procured without unreasonable expense or 
was otherwise such a person as is contemplated by 
S. 32, merely amount to evidence under S. 34 
which in the presence of other substantive evidence 
may be used as corroborative but which cannot be 
regarded as proving any fact by itself. {Rankin, 
C J. and Mitter, J.). JONAB BISWAS v. SiVA 
KUMARI DEBI. 104 I. C. 733=46 C. L. J. 253— 

A. I. R. 1927 Cal. 855. 

—S. 34—Proof. ^ . 

-- Necessity of formal proof that books are kept 

in course of business has been dispensed with. 

Under the old Evidence Act II of 1855, books to bo 
admissible had to be proved to have been regu¬ 
larly kept in course of business. In the later Act 
I of 1872 the words ” proved to have been ” have 
dropped. This amounts to material alteration in 
the law. The legislature has dispensed with the 
necessity of any formal proof that the books were 
kept up in the regular course of business. It is ® 
matter of intrinsic evidence as to whether the books 
in question were books of account and regularly 
kept in the regular course of business. The 
limitation imposed by the statute is that the state¬ 
ment contained in the account books “shall ^ imt 
alone be sufficient to charge any one with liabi¬ 
lity.” The value of the entries is corroborative 
and cannot be used as independent evidence to 
charge any person with liability. 18 All. 92; Rel. 
on; 27 Cal. 118, Ref.] 4 Bom. 676, List. {Young 
and Sen, JJ.). EMPEROR v. Narbada PRASAD. 

121 I. C. 819=1930 Cr. C. 54= 
51 All. 864=31 Cr.L.J. 386= 
A.I.R. 1930 All. 88. 
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EYIDENOE ACT (1872), S. 34—Prool. 

-- -W here there were only the aooount hooks 

and the general statement of the plaintiS that 
there were dealings between him and defendant. 

Meld, that the dealings were not proved under 
S.34, EiVidenoe Act, in absence of evidence of speoi* 
&o sums having been paid. A. I. R. Ib24 Lah. 540; 
A.I.R. 1922 Lah. 838; A. I. R. 1923 Lah. 431 and 
52 P.R. 1914, Foil. {Addison, J.). BUTA v. TlRLOK- 
•CHAND. 100 I.C. 862= 

A.I.R. 1927 Lah. 903. 

- Farty producing accounts sliould prove reliabi- 

,ZUy of each item. 

It is for the party who puts forward the accounts 
to explain them and support them in such a way 
as to oenvince the Judge there is such a probability 
of their accuracy as to make it reasonable for a 
prudent man to accept them. 26 Bom. 363, Foil. 

A mere account book without more does not 
prove anything. 52 I.C. 704, i«*oZ2. 

The law requires proof not only of account books 
generally but of each item, that is, in the interest 
of the person producing the books but with regard 
to admissions, i.e., entries against the producer’s 
own pecuniary interest, the law 'dispenses with all 
proof save that the book has been kept by or under 
the authority of the producer. (Odgers and Madha- 
van Nair, JJ.). MATHILDA SiCE v. FRITZ GAE- 
^ELE. 96 I.C. 429 = 23 M.L.W. 272 = 

A.I.R. 1926 Mad. 955. 

■ Entries in account books must be proved by 
independent evidence.’ 

Mere entries in books of account are not by 
themselves sufficient to charge any person with 
liability. The reason is that a man cannot be 
allowed to make evidence for himself by what he 
chooses to write in his own books behind the back 
of third parties. There must be independent 
■evidence of the transaction to which the entries 
relate. {Wadegaonkar, A.J.C.). BENI v. BiSAN 
DAYAL. 83 I.C. 371 = A.I.R. 1925 Nag. 445. 

. More production of books of accounts with- 

•out proof is not sufficient to charge a defendant 
with liability although it may have been shown 
that they had been regularly kept in the course of 
business. 15 C.L.J. 621 and 47 P.L.R. Iyl4, Foil. 
{Abdul Raoof and Harrison, JJ.). ABDUL Haqv. 
Firm Shivji Ram. 71 I. c. 259= 

A. I. R. 1922 Lah. 338. 

—S. 34—‘Regularly kept.’ 

-A book of account may be said to be regular¬ 
ly kept, although the book is not entered up from 
day to day or from hour to hour as the transactions 
take place. {Das and Foster, JJ.). CHANDRESH- 

WAR Prasad Narain Singh v. Bisheshwar 
Pbatab Narain Singh. 101 I.C. 289= 

3 Pat. 777=8 P.L.T. 510 = A.I.R 1927 Pat. 61. 

- 'Irregularities in keeping account books affect 

its weight, but not admissibility—Regularly means 
according to certain rules or system* 

The fact that the entries in an account book are 
not in chronological order, and that the roznama 
was written up once a week from memoranda on 
loose papers, which were destroyed, and that the 
khataoni was written up once a month, afiect the 
weight of the evidence but not its admissibility. 

According to S. 34, regularly or systematically 
means that the accounts are kept according to a set 
■of rules or a system, whether the accountant has 
.followed the rules or system closely or not. Nor 
is there anything in the section that says the 
system must be an elaborate or reliable one. Both 
those matters, the degree of excellence of the 
"system, and the closeness with which it has been 
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followed, affect the weight of the evidence of an 
entry, not its admissibility. The roughest memo¬ 
randa of accounts kept generally accordl ng to the 
most elementary system, though often departing 
from it, are admissible in evidence, but would of 
course have no weight. {Hallifax, A.J.C.). KESHO- 
RAO V. GANESH. 95 I.C. 128 = 

A. I. R. 1926 Nag. 407. 
—S. 34—Unstamped receipt. 

-Where, in an account book kept in the regular 

course of business copies of all receipts given by 
plaintiffs are entered, in the usual course, and one 
of such entries was that of an unstamped receipt, 
held, that nevertheless the entry was admissible 
under S. 34 of the Act. {Hallifax, A. J.C.). CHOU- 
dhuri Ramprasad V. Nathu ram. 68 I.C. 494= 

A.I.R. 1923 Nag. 32. 

—S. 35. 


Basis and scope. 

Birth and death registers. 

Civil Court records. 
Guardianship certificate. 
Judgments. 

Municipal records. 

Police records. 

Records of custom. 

Reports of officers. 

Revenue records. 

School certificate and registers. 
Miscellaneous. 


—S. 35—Basis and scope. 

-S. 35 covers public documents of Native States 

or foreign countries. {Fawcett and Madgavkar, JJ.). 
BHANUDAS NARATANBOA V. Krishnabai Chinta- 
MANI. 99 I.C. 307 = 50 Bom. 716= 

28 Bom.L.R. 1225=A.I.R. 1927 Bom. 11. 

-The section is based upon the circumstanoo 

that in the case of official documents entries are 
made in the discharge of public duty by an officer 
who is authorised and accredited agent appointed 
for the purpose. The law reposes such a confidence 
in public officers that it presumes they will dis¬ 
charge their several trusts with accuracy and 
fidelity. {Walmsley and Mukerjee, JJ.). Tarak 
Chandra Chuckerbutty v. Parasanna Kumar 
Saha. 78 I. C. 719 = 39 C.L.J. 389 = 

28 C.W.N. 679 = A.I.R. 1924 Cal. 654. 


—8. 35—Birth and death registers. 

-Entry in death register may be rejected 

when used to prove or disprove death on parti¬ 
cular day, if register is prepared in casual way. 
{Cuming, J.). KALIPADA DAS KARMAKAB v. 

Sashi Bhusan Majhi. A.I.R. 1930 Cal. 636. 

- Date of death—Inference of. 

Where the date of death of a person was in ques¬ 
tion, and a report of death in the kotwal’s diary, 
dated 6th January, 1913, was produced but it did 
not mention the date of death but the lower Court 
inferred that the death was within a week of the 
date of the report. 

Held, that the inference drawn by the lower 
Court was not altogether erroneous or one which 
could not have been reasonably drawn from facts 
proved. {Kinkhede, A. J. C.). Mt. Bani v. 
Ganaji. 103 I.C. 883= A.I.R. 1927 Nag. 326. 

•- Copy of birth register is admissible to prove age. 

Where the original birth register of a particular 
year was found to have been lost, but a copy 
thereof, prepared by the public servant whose duty 
it was to maintain such a register, was foiind and 
it was relied upon to show that certain A was bopr 
in that year and it was also found that the public 
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servant who prepared that copy had died shortly 
after, 

Seld, that the copy was admissible. {Venkata- 
suhha Rao, J.). Chakravarthi v. Pushpavathi. 

95 I.C. 1005^23 M.L.W. 688=: 

A.I.R. 1926 Mad. 985. 

- Death Register kept in police station is official 

hook» 

The Death Register kept at the police station 
is an official book and the entries in it are legally 
admissible. Such a register is an official book, 
register or record made by a public servant in the 
discharge of his official duty within the meaning of 
S. 35 of the Evidence Act, and an entry made 
therein would, therefore, be itself a relevant fact. 
14 O. C. 68, 15 O. C. 321; 19 O. C. 221; 54 I.C. 166, 
Dist.‘, 46 Gal. 152 and 22 O.C. 124, FolU\ 41 Mad. 26, 
Ref. to. {Sulaiman and Kanhaiya Lai, JJ.). SHIB 
Deo Misra v. Ram Prasad. 87 I.C. 938= 

46 All. 637 = 22 A.L.J. 690 = A.I.R. 1925 All. 79. 

-Death register is public document and is 

ordinarily conclusive of dates of deaths recorded. 
{Spencer, Offg. C. J. and Srinivasa Aiyangar, J.). 
Bangappa NATAKAR V. Rangasami Nayakar. 

88 I.C. 249 = 1925 M.W.N. 232 = 
A.I.R. 1925 Mad. 1005. 

■ Death Register—Entries duriog Epidemic 

Season appearing to have been made at one .time 
and not from day to day—Informant not examined 
—Register is not of much value. (Shah, Ag. C. J. 
and Crump, J.). SHIVA BASAPPABIN LAGMAPPA 
MANODI V. NILAWA KOM SATAPA MANOLI. 

82 I. C .618 = 24 Bom. L.R.1162= 
47 Bom. 110 = A I R. 1923 Bom. 17. 

-Register of births and deaths—Entry not 

proved to be in handwriting of choukidar is in¬ 
admissible. {Lindsay and Gokul Prasad, JJ.). 
Sheo Balak V. Gaya Prasad. 77 I.C. 52= 

20 A.L.J. 601 = A.I.R. 1922 All. 510. 

•-Death Register—Prepared during times of 

Epidemic—Kot of much value to prove order of 
death. {Macleod, C. J. and Shah, J.). Y. N. 
KUDKARNI V. LAXMIBAI KESHEO GOPAIj. 

77 I. C. 117=24 Bom. L.R. 836 = 
47 Bom. 37 = A.I.R. 1922 Bom. 347. 

—8. 35—Civil Court records. 

■ Where a paper book of Calcutta High Court 

relating to another case was tried to put in evi¬ 
dence in a case in a Patna Court, 

Held, in the absence of proof that the papers 
printed in that book were the true copies of 

the original documents it could not bo admitted. 

{Das and Wort, JJ.). SANTOKHI 
Rameshwar Singh. 114 I.C. 469—7 Pat.is?— 

11 P L.T.12=A.I.R. 1929 Pat.41. 

-A sale certificate is not a 

official book, register or record : A.I.R. t.ai. 

526; 17 Cal. 849 and 188 All. 

{Cuming and Mulclierji, JJ.). AMBICA ChaRAN u. 

Kumud MOHUN. ^ J ^ bal 89?. 

-Description of property given in a sale pro¬ 
clamation or a sale-certificate does 
a statement within the meaning of Ss. 32 and as. 
A.I.R. 1922 Mad. 71 (F. B.). Eolf. 

Mukerji, JJ.). AMBICA v. M? 

Mohun. 110 I.C. 521 = A.I.R. 

-Process-server’s report is i°AdmiBSiUe if he 

is not examined, {Jai Lai, J‘)> FATES. Ji/ oqr— 

V. Hakim Khan. J u 

A.I.R. 1926 Lah. 629. 


EVIDENCE ACT (1872), S. 3B^Judgments, 

Remoter of Civil tuits—Entry as to disposal! 
of suit is relevant. {Richardson and Suhra- 
wardy, JJ.). SARAT CHANDRA DAS alias SAOHI- 
DANANDA DAS V. SM. SAROJINI RUDRAJA. 

79 I.C. 257=27 C.W.N. 897=:^^ 
A.I.R. 1924 Cal. 135. 


-An extract from Register of Applications iai 

respect of Minors and Lunatics is inadmissible iib> 
evidence on the question of age. {Das and RosSf. 
iT’J’.). GOKHDLA NAND V. B. BALDBO NARAYAN^ 
Singh. 86 I.C. 681 = 5 P.L.T. 403= 

A.I.R. 1924 Pat. 796^ 

—S. 35—Guardianship oertifioate. 

-Entry in guardianship certificate is suffi¬ 


cient to prove age of persons. A.I.R. 1926 Oudh 8^ 
and A.I.R. 1929 Oudh 134, Foil. {Stuart, C.J. and. 
Srivastava, J.). MEHDI ADI V. WADAY AT HUSAIN 
KHAN. 121 I.C. 277=7 O.W.N. 2B=. 

A.I.R. 1930 Oudh 97.. 
-In the province of Oudh a certificate of guar¬ 
dianship issued by a District Judge to a guardian 
appointed by him of a particular minor is a record 
made by a public servant in the discharge of hia- 
official duties and an entry in such, record is there¬ 
fore admissible under S. 35: A.I.R. 1926 Oudh 88, 
J’oZf.; 17 Cal. 849; 18 All. 478 and 6 P.L.J. 460, 
Bxpl. and Not foil. {Misra and Srivastava, JJ-)-^ 
Ameer Hasan v. Md. Ejaz Husain. 

117 I.C 456=6 O.W.N. 51 = 
A I R. 1929 Oudh 134^ 

— ■ ■ In the Province of Oudh a District Judge 
is bound by law to prepare a certificate of guardian¬ 
ship. 

Where the guardianship certificate was prepared 
in the office of the District Judge and signed by 
the incumbent of the office as required by the rules- 
framed by the Oudh J. C.’s Court under S. 50 ( 3 ) 
of the Guardians and Wards Act: 

Held that it was a public document made by a 

public servant in the discharge of his official duty 
and was therefore a record such as is mentioned 
under S 35 of the Evidence Act and an entry there¬ 
in as to the birth of a minor was relevant fact. 
17 Cal 849 Diss.lDalal and WazirHasan, A.J.Cs.),. 
Mohan lad v. Mohammad adid. 89 I.C.69= 
12 O.L.I. 453=2 O.W.N. 601 = A.I.R. 1926 Oudh 88.. 

_Tho certificate of guardianship cannot h& 

renarded as evidence of minority under S. 35. 
{Mookerjee and Chotzner, JJ.). Hara KUMAB Day 
i JOGENDRA KRISHNA Ray. 71 1.0.336 = 

38 C.L.J. 186=A. I. R. 1924 Cal. 526. 

— S. 33—Judgments. 

_Recitals in judgment not inter partes of re¬ 
levant fact are not admissible in evidence. A.I.R- 
1929 P.C. 99; 20 O.W.N. 643 and A.I.R. 1922 Mad. 
71 Rel. on. {Addison, J.). ASA SINGH v. MANOHA. 

ram. 121 I.C. 509= 11 L.L.J. 526 = 

A.I.R. 1930 Lah. 237. 

--^Judgments inter partes ate admissible under 

S. 35 inasmuch as they form a record of facts la 
issue made by public servant in the discharge ot 
his official duty. 18 Mad. 73, Rel. on. 

A.J.C.). GOPAD Rao V. SITARAM. 97 I.C. 694— 

9 N.L.J. 215 = A.I.R. 1927 Nag. 19- 

-Section 35 has no application to judgment^ 

It would be straining the language of S. 35 to 
that a Judge, when he writes a judgment, is making 
entries in a public or official book, register or re* 
cord and that every statement made in a 
is an entry in such book, register or record. 9 Oa . 
686, Dist. {Schwabe, C. J., Ooutts Trotter anA. 
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BVIDBNGE ACT (1872), 8. 35-i'Hanioipal re^ 
cords. 

Kumaraswami Sastri, JJ.). TRIPUBANA Seetha* 
PATHI EAO DOBA V. ROKKAIN VENKANNA DORA. 

66 I.G. 280=^45 Had. 332- 15 H.L.W. 316- 
1922 M.W.N. 147=30 M.L.T. 160= 
A.I.R. 1922 Had. 71=42 H.L.J. 324 (F.B.). 
—S. 35—Hunicipal records. 

-.Assessment list prepared by Municipality. 

Although an assessment list prepaied by a Munioi* 
pality is not the final or sole test of the liability 
of the assessee to pay the partioular taxes, there is 
a presumption that the assessment list was duly 
published at the time the assessment was made and 
that after due publication it became final, and if 
an assesee alleges in the fact of an entry in such 
a list that an alleged tax was never paid by him or 
his predecessor-in- interest but by third persons, the 
burden is on him to prove that it was so realized. 
(Scroope, J.). BHAGAIiPUR MUNICIPALITY v. 
Maulavi FAIK. A.I.R. 1930 Pat. 370. 

-FiOtry in Register that a well is public is no 

evidence against owner when owner had no notice 
of the entry. (Abdul Raoof and Lumsden, JJ.). NUR 
Ahmad Khan V. The Municipal committee, 
Amritsar. 75 I.G. 896 = A.I.R. 1924 Lab. 511. 
—S. 33—Police records. 

-Record of First information report is corro¬ 
borative and not substantive evidence. (iSwZaimon 
and MuTierjee, JJ.). MOH.^N SiNGH v. RmpEROR. 

85 I.G. 647=26 Cr. L J. 551 = 
6 L.R.A. Cr. 49 = A.1.R. 1925 All. 413. 

- List of suspects drawn up by Police is not ad- 

missible. 

Where the question is whether the accused were 
present at an unlawful meeting, a list of suspects 
drawn up by the Police at the time is not admis¬ 
sible in evidence and if admissible it proves noth¬ 
ing beyond the fact that the Police expected to 
find the accused amongst those present. (Fforde 
and Scott-Smith, JJ.). BAWA SarUP SINQH v. THE 
GROWN. 88 I.C. 22 = 7 L.L.J. 264=26 P.L.R. 566 = 

26 Cr. L.J. 1078 = A.I.R. 1925 Lab. 299. 

-Police report is admissible under S. 35. 

(Banerji and Kendall, JJ.). MUBAMMAD SALIUM v. 
RAM KUMAR SINGH. 110 I.C. 657 = 

26 A L.J. i0Ol = A.I.R. 1928 All. 710. 
—S. 35—Records of custom. 

-Entry in the wajib-ul-arz is admissible in 

proof of the custom under S. 35 and its validity does 
not depend upon the question whether the wajib-tcl- 
are has been verified by the proprietors of the vil¬ 
lage or not. (yVazr Sasan, J.). Mehdi Hasan v. 
ABDUL WAHID. 101 1. C. 820 = 1 L.C. 73 = 

A.I.R. 1927 Oudb 608. 

-Officer specially deputed to record customs 

prevailing in a locality—Record by such officer is 
evidence and is admissible without further proof. 
(Muherji and Daniels, JJ.). Shyam Lal Shah 
In re. 86 I. C. 729 = 49 All. 848. 

6 L.R. A. Civ. 186= A.I.R. 1925 All. 648. 

— S. 35—Reports of officers. 

-Official reports regarding the nature of any 

estate are vahiable and in many oases the best 
evidence of facts stated therein, but opinions 
therein expressed should not be treated as conclu¬ 
sive in respect of matters requiring judicial deter¬ 
mination, however eminent the authors of such 
reports may be. (Lord Sinha). Martand Rao v. 
Malhar RAO. 107 I.C. 7 = 55 Cal. 403 = 

24 N.L R. 25 = 35 I.A. 45 = 47 C.L J. 150= 
30 Bom. L.R. 251 = 27 H.L.W. 350= 
32 C.W.N. 621=11 N.L.J. 26=1928 H.W.N. 942 = 
• A. I. R. 1928 P.C. 10 = 84 M.L.J. 397 (P.C.). 


EVIDENOB ACT (1872), S. 35—Revenue ^records- 
—Batwara papers. 

-Correctness of entry on a copy indicating tho^ 

date on which it was completely challenged—Report, 
of the copyist in an inquiry about its correctness, 
made departmentally is not relevant without the 
copyist being cited as a witness. 31 All. 467 (P.C.); 
24 Mad. 427 and A.I.R. 1923 Mad. 322, Dist. (Tek- 
Chand, J.). Nizam Din v. Mohammad Iqbal. 

108 I. G. 619 = A.I.R. 1928 Lah. 643. 

-The result of an inquiry by a kauungo under 

S. 202, 0. P. Code, embodied in the report, is 
an entry in a public record stating a fact in issue 
and made by a public servant in the discharge of 
his official duty and the report is, as such, admis¬ 
sible in evidence under S. 85, Evidence Act. 
(Wazir B‘asa7i.. J.). JAGDAT v. SHEO PAL, 

104 I.C. 287 = 1 L.C. 259= A.I.R. 1927 Oudb 323. 

-Mr. Taylor’s report about the resumability 

of mokbasas in the Madias Presidency and the 
Government order thereon are entitled to great 
weight. A. I. R. 1924 Mad. 689, Pel. on. (Spencer 
and Odgers, JJ.), Veeraswami v. SEETHARAMA.. 

98 I.C. 65=A.I.R. 1926 Mad. 1089 = 

51 M.L.J. 394. 

-The crop cutting report of the Deputy Collec¬ 
tor made under S. 40, Bengal Tenancy Act, should 
be considered a public document and is evidence of 
the amount of crops produced by the land. 4 Cal. 
19, Eel. on. (Adam, J.). HARGOBIND SiNGH v- 
KlSHUNDEYAL GOPE. 95 I. C. 966=7 P.L.T 671 = 

A.I.R. 1926 Pat. 436. 
-Government reports have no judicial autho¬ 
rity where they express opinions on private rights 
of parties but they are entitled to great weight so 
far as they supply information of official proceed¬ 
ings and historical facts. (Jwala Prasad and Ross, 

JJ.). H. Mathewson V. Secretary op State. 

84 I.C. 405 = 3 Pat. 673= A.I.R. 1924 Pat. 616. 

- Reports made in obedience to order of superior 

officer come within S. 35. 

The Tahsildar made reports in obedience to an. 
order passed by his superior officer and in dis¬ 
charge of his official duty; whether it is a duty en¬ 
joined on him by the law of the country to send 
up these reports or not, he was bound as an oflicer 
subordinate to the Deputy Collector to make the 
report when he was called upon to do so and the 
report was made as an official report after such en¬ 
quiries as the Tahsildar could make, and bis report 
was kept on the record of the laud acquisition case 
in the Collector’s office. 

Held, it comes expressly within the words of 
S. 35. (Krishiian and Ramesam, JJ.). RATHNA- 
MASARi V. Secretary of State. 

72 I.C. 214=17 M.L.W. 415 = 32 M.L.T. 279 = 
A.I R. 1923 Mad. 332=44 M.L J. 132. 

-I-Though reports and books arc not strictly 

speakijig evidence or do not at all come within the 
scope of S. 35 of the Evidence Act, there may be iio 
objection to their being read for what they may 
be worth. (Richardson and Shamsul Hnda, JJ.), 
JOGESH Chandra v. Mokbul Ali. 

60 I. C. 984 = 25 C. W. N. 857 = 
A. I. R. 1921 Cal. 474. 

— S. 35— Revenue records — Batwara papers. 

A Batwara signed by the partition Deputy 
Collector and containing entries required by the 
provisions of Ch. 7, is a record made in the course 
of official duty within the purview- of S. 85, Evi¬ 
dence Act. 38 I. C. 205. Ref. (Mullick, Ag. C. J. 

and Jwala Prasad, J.). Ramsarup Raut v. Ram- 
NARAIN Tewary. 114 I. C. 479 = 7 Pat. 85=^ 

10 P. L. T. 399=A. I. R. 1929 Pat. 32,. 
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ISYIDENOE ACT (1872), s« 35—Revenae records 
—Batwara papers. 

■ Batwara papers relating to partition proceed- 
‘ings between landlords can be used as evidence to 
show that certain lands were rent free. (Suhra- 
■wardy and Chotmer^ JJ,). Chattra Nath Chow- ‘ 
DHURY V. Babar Adi. 86 I. C. 835=: 

29C. W. N. 333=^ A. I. R. 1925 Cai. 635. 

-A Batwara Khasra is not a “ record ” within 

‘the meaning of S. 35 of the Evidence Act, 1872, 
and an entry made therein of the name of a tenant 
dn possession is not ladmissible in evidence. 
25 0. 90, Ref. (Adami, J.). SADHU Saran v. 
H. Ambioa Lad. 68 I. C. 676 = 

A. I. R. 1923 Pat. 163. 

--A Batwara Khasra is admissible in evidence. 

38 I.C. 491, Foil. {Coutts and Das, JJ,). Tridokb 
Prasad Singh v. Umanand Lad. 72 I.C. 634= 

A.I.R. 1922 Pat. 447. 
—S. 35—Revenae records—Chittas. 

--Chittas are admissible in evidence, though 

what their value should be is a matter to be deter¬ 
mined by the Court in the particular circumstances 
o‘f the case. 9 Cal. 741, Dist. {Cuming and Roy, 
JJ.). Sarat Chandra v. Sarada Bada Ghosh. 

105 I.C. 61= A.I. R. 1928 Cal. 63. 
—S. 35—Revenue records—Entries about rent. 

-It seems clear from Bengal Regulation (7 of 

1822) that the recording of the rate of rent which 
appear in the rubkars of the Collectors is a duty 
imposed upon them by the regulation itself and the 
matters so recorded are evidence which the Court 
is entitled to take into consideration in settling 
the question of enhancement of rent. (Dawson 
Miller, C. J. and Mullick, J.). DEO Narayan 
Singh v. Dwarka Prasad Singh. 109 I.C. 136= 

P.L T. 679=A. I. R. 1928 Pat. 429. 

-Certified copy of a paper in Collectorate not 

strictly fulfilling the test of S. 86, Evidence Act is 
not sufficient to rebut presumption under S. 50 (2), 
B. T. Act. (Walmsleyand Mukerji, JJ.). Tarak 
Chandra Chukerbutty v. Prasunna Kumar 
Baha. 78 I.C. 719=28 C.W.N. 679 = 

39 C.L.J. 389=A.I.R. 1924 Cal. 654. 

-The collection papers which have not been 

proved by persons who make the collections should 
not be treated as independent evidence of the 
amount of rent realised. (Suhrawardy, J.}. 
Faijaddin V. Agni Kumar Sarma. 71 I.C. 300= 

A.I.R. 1924 Cal. 370. 
—S. 35—Revenue records—Entries in. 

• -Bombay Land Revenue (Amendment) Act 

■(1913), S. 7—Entries under are not conclusive but 
are evidence of fact—Evidence Act, S. 35. A.I.R. 
1920 P.C. 46 and 18 All. 176 (P.C.), Dist. (Sir 
Binod Milter). GANGABAI V. FAKIRGOWDA 
fiOMAYPAGOWDA DESAI. 123 I.C. 166= 

32 Bom. L.R. 368 = 57 I.A. 61 = 51 C.L.J. 592= 
32 M.L.W. 34=A.I.R. 1930 P.C. 93= 

38 M.L.J. 322 (P.C.). 

-Extracts from supplementary revenue records 

are not sufficient to prove mortgage. (2 U.B.R. 
(1907-1909) Evidence 19, Foil.). (May Ou/ng and 
Duckworth, JJ.). KO PO MAUNG v. MA KEIN 
Gale. 1 Rang. 662=77 I.C. 380 — 

A.I.R. 1924 Rang. 135. 

• -Under S. 85 of the Evidence Act, the entry 

in Revenue Register No. VII is a relevant fact. 
{Pratt, J.). Maung HDAING V. MAUNG CHIT Su. 

76 I.C. 449 = 1 Rang. 135= A.I.R. 1923 Rang. 196. 
-Revenue records as made in Burma are rele¬ 
vant evidence under S. 35. (Duckworth and Pratt, 
■JJ.). Mg. Po lun V. Ma e Mai. 74 I.C. 47— 

1 Bur. L. J. 111 = A.I.R* 1923 Rang. 37» 


EVIDENCE ACT (1872), 1^ 35—Reveniie rooords 
—Ehewat. 

- Entry, in road cess return* 

The fact that certain lands were entered in a 
road-oeas retnm filed by a person in respect of 
lands held by him under the zamindar is prima 
facie evidence that they were not held adversely to 
the zemindar, and the presumption cannot be got 
over unless ii> is established that the lands were 
erroneously included. (Ghatterfea and Greaves, JJ.), 
Monmothanath V. Anath Bundhu. 

61 I.C. 469 = 25 C.W.N. 106=A.I.R. 1921 Gal. 751. 

-In the absence of any evidence to the contrary 

entries in the revenue papers must be deemed to 
be correct. 8 O.C. 145, Foil, {^azi/r Hasan, A.J.O,). 
Durga i>. Ram Padarath. 65 I.C. 749= 

8 O.L.J. 495. 

—S. 35—Revenue records—Hissawari. 

■ ■ “A hissawari prepared in consequence of a de¬ 

mand by the Collector under S. 30, Bengal Land 
Registration Act, is not admissible under S. 85 of 
the Evidence Act as it is not a public or other 
official book, register or record. (Chamier, C.J. and 
Sharjuddin, J.). Tanha Singh w.BANDHU SINGH. 

59 I.C. 8=1919 P.H C.G. 323. 
—S. 35—Revenue records—Inam register. 

-The inam Register is a great act of state and 

is entitled to very great weight. In particular 
cases some reasons may be given why the inam 
register might be discounted. But the absence of 
any proof that the inam commissioner made some 
actual enquiry is no such reason as could depreciate 
the authenticity of the Inam Register. (Ramesam, 
J.). KRISHNAMACHARDU V. 8. VIJATASARTHY. 

88 I. C. 646=22 M. L. W. 78= 
1925 M. W. N. 117= A.I.R. 1925 Had. 823= 

48 M. L. J. 467. 

—S. 35—Revenue records—Jamabandi papers.^ 

-Where the question is as to whether a certain 

land is or is not parjautland, an entry in the jama¬ 
bandi is admissible and is of great value. (Sulaiman 
and Mukerjee, JJ.). SBIDAD GOAIKA v. KESHODAS. 

87 I.C. 368= A. I- R. 1926 All. 83. 
-Jamabandi prepared by landlord is admis¬ 
sible to show basis of assessment. 25 C.W.N. 204, 

Foil. (Mullick, A.C.J. and KuXwant Sahay, J.). 
Sib Sahai Lad v. Buai Ohand. 90 I.C. 862= 

5 Pat. 157=7 P L.T. 375= 
1926 P.H.C.C. 19=A I.R. 1926 Pat. 197. 
_^Jamabandi is not a record of customary cess. 

(Stuart, J.). (Khan Bahadur) Muhammad 
ASHQHAB ADI KHAN V. RAMMON. 71 I. C. 432— 

A I R. 1923 All. 378. 

_ 3 . 35 —Revenue records—Katardhar papers. 

—The katardhar papers drawn up under the 
Punjab Land Reservation Act are public documents 
provable by certified copies thereof : 63 P.R. 1918, 
Foil. (Dalip Singh, J.). ShamAS-UD-DIN v , 
QanbshGIB. 117 I.C. 80=11 L.L.J. 138= 

A.I.R. 1929 Lab. 826. 
—S. 35—Revenae records—Ehewat. 

-Khewat entry—Origin of entry known— 

Entry alone should not be relied upon. 44 Mad. 
421 (P.O.), Rel. on. (Stuart, C. J. and Misra, J,)» 
PiRTHA Singh v. Moham-mad Adi. 94 I.C. 188= 

13 O.L.J. 126 = A.I.R. 1926 Oadh 4M. 

-Even if the entries do not come under the 

Local Tenancy Act, they are relevant under S- M 
of the Evidence Act, being made by a public 
officer in the discharge of his duties. 6 Cal. 7^, 
Foil. (N. R. Chatterjee and Chotzner, JJ.)* 
Protap Chandra v. Jaqadish ohandba. 

82 I. C. 886=40 O. L. J. 331= 
A. I. R* 1920 Gal. 116. 
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BTIDfiNOE ACT (1872>, S. SB—Revenue pecords 

—Maps. 

»S. 35—Revenue records—Haps. 

-No inference can be drawn from thak map 

whether a particular river was included in the 
grant of permanent settlement. Thak authorities 
having nothing to do with title or possession : 
so Cal. 291 and 22 Cal. 252, JRel. on. {Greaves and 
Mukerjee, JJ.). BEBBNDBA LAL v. SECRETARY 
OP State. 103 I.C. 13=^31 C.W.N. 473 = 

46 G.L.J. 322=A.I.R. 1927 Cal. 403. 
- Settlement map is more reliable than khasra. 

Inasmuch as the Settlement map forms the 
original record of area of a field and the entry in 
the khasra is no more than its oopy, the former is 
more reliable In case of confiict between the two in 
respect of the area. {Hallifax, A.J.C.). LAHARAM 
V. GURUMUKHRAO. 99 I. C. 628= 

A. I. R. 1927 Nag. 204. 

Record-of'rights, cadastral map and revenue 
survey map are prima facie correct. 

Revenue Survey map should be properly judicially 
received in evidence as correct when made. 30 Cal. 
291 (P. C.). A Cadastral Survey Map is a map of 
very great importance. The entry in the Record-of- 
rights operates in the same way between landlord 
and tenant, as between landlords of the same or of 
the neighbouring estates, or between tenant and 
tenant. The entry must bo presumed to be correct 
until it is shown by evidence to be incorrect. {Das 
and Ross, JJ.). MAZHARtJL EKBAL v. RajagOPAL 

IjAIj Ray Bahadur and m. Mariam-un-Nisa. 

84 I.C. 488=1924 P.H.C.C. 213= 

A.I.R. 1924 Pat. 719. 

■ Thak and sur vey 7naps are not coticlusi ve proof. 

It cannot be maintained as a matter of law that 
thak and survey maps constitute sufficient proof 
that what was part of the bed of the river at that 
time was included in the Permanent Settlement of 
1793 ; and, no Court can properly act, on the 
assumption that in 1793 a state of things existed 
different from what appears from any evidence 
before the Court. {Mookerjee and Cuming, JJ.). 
Secretary of State v. Upendra Narain Roy. 

71 I. G. 849=36 G.L.J. 336= 
A. 1. R. 1923 Gal. 247. 

-Agreement to be bound by survey map—Is 

binding on parties. {Das and Adami, JJ.). Babu 
Raghunath Prasad Singh v. Rameshwar 
Singh Bahadur. A.I.R. 1922 Pat. 87. 

—S. 35—Revenue records—Pedigree. 

• ■ ■ Settlement pedigree amounting to statement 

of deceased with special knowledge before contro¬ 
versy or prepared in discharge of public duty is 
admissible under Evidence Act, S. 35. 3 O.L.J. 327; 
1 O.L.J. 447; 19 O.C. 321 and A.I.R. 1926 Oudh 101, 
Appl. {Misra and Nanavutty, JJ.). Sarparaz 
khan V. MT. Rajana. 112 I C. 834 = 

4 Luck. 39=6 O.W.N. 1285= 
A. I. R. 1929 Oudh 129. 

- Old public records—Statements in, should be 

presumed as true. 

Evidence regarding the tribe of a person taken 
from public records lor a series of years (here since 
1852) and recorded in accordance with the require¬ 
ments of the law, cannot in a pedigree case be dis¬ 
regarded for the reason that a particular link in the 
chain is not found, especially when there is no 
suggestion that entries in the records were false or 
that there was an existing reason why deliberately 
false entries should have been made. Statements 
in public documents are receivable to prove the 
facts stated on the general grounds that they were 
xnade by the authorised agents of 'the public in the 


EYIDENGB AOT (1872), 8. 38—Revenue peoord's- 
—Record-of-Rlghts. 

course of official duty and respecting facts which 
were of public interest or required to be recorded) 
for the benefit of the community. In many cases, 
indeed, in nearly all oases, after a lapse of years it 
would be impossible to give evidence that the- 
statements contained in such documents were in 
fact true, and it is for this reason that such an- 
exception is made to the rule of hearsay evidence. 
{Lord Carson). GHUDAM RASUD v. SECY. OP STATE, 
86 I.G. 654=23 A.L.J. 639 = 52 I.A. 201 = 
2 O.W.N. 646=22 M L.W. 299 = 
30 G.W.N. 101 = 26P.L.R. 390 = 
6 Lah. 269 = A.I.R. 1925 P.G. 170= 

SOM.L.J. 120 (P.C.), 
—S. 35—Revenue records—Perepatraks. 

- Perepatraks are admissible in evidence to 

show actual area under crop. {Kinkhede, A.J.C.). 
Sit ARAM W. HIMATRAO. 90 I.G. 38 = 

A.I.R. 1926 Nag. 161. 
—S. 35—Revenue records—Pyatpaiog. 

pyatpaing (foil of Register VII) is admis¬ 
sible in evidence, though it has not been signed by 
the transferor and transferees, where it was proved 
by the Surveyor who recorded it. {Ducktvorth, J.). 
KO MAUNO V. MAUNG Ba HLAINB 98 I.G. 166= 

5 Bur. L.J. 116 = A.I.R. 1926 Rang. 204. 
—S. 35—Revenue records—Quinquennial papers. 

-The Quinquennial Register of 1795 kept under 

the Bengal Regulation 48 of 1793 is admissible in 
evidence to rebut the presumption under the B. T. 
Act, S. 50 (2). {Suhrawardy and Duval. JJ ), 
Hem Chandra Roy Choudhury v. Benayakdas 
ACHAR ji Choudhury. 86 I.G. 538= 

A.I.R. 1925 Gal. 1037. 

-The registers prepared under Regulation 46 

of 1793 (Bengal) and now maintained under Act 
VII of 1876, e.g., Mutation, Quinquennial and.' 
Settlement Registers, are public documents. 

The entries in these registers are receivable ia 
evidence quantum valeat for what they are worth. 
They are, however, nob conclusive and may be 
shown to be inaccurate. {Jwala Prasad and 
Ross, JJ.) Ramanandhan Sahayv. JAIGOVIND 
Pandby. 75 I.C. 955 = 2 Pat. 839 = 

A.I.R. 1924 Pat. 213. 

-Quinquennial papers prepared by the Revenue 

authorities from 1795 to 1799 under the provisions 
of Regulation 48 of 1793 containing information as 
to the lands comprised in revenue-paying estates 
in the district of Mymensingh are admissible in 
evidence. 20 Cal. 940. Foil. {Mookerjee and Buck- 
land, JJ.). Secy, of State v. Wazed ali 

65 I.G. 866=34 G.L.J. 141 = 
A.I.R. 1921 Gal. 687. 
—8. 35—Revenue records—Rasadbandi. 

-The rasadbandi or the chowkidara papers are 

not admissible in evidence as public documents 
{Zafar Ali, J.). Thakur Singh v. GhanatA 
Singh. 94 I.G. 125 = 27 P.L R. 198 = 

„ ^ A I R. 1926 Lah. 452. 

—S, 35—Revenue records—Record-of Rights. 

—;—Record-of* Rights—The draft record is ad¬ 
missible only for the purpose of showing what was 
the entry made in the earlier proceedings before 
the final publication. 1 P. L. T. 224, Dist. {Euliuant 
Sahay and Maepherson, JJ.). HARDEO Narayan 
Singh v. Kapil Singh. 108 I.G. 417 = 

A I R. 1928 Pat. 353. 
-The Record-of-Rights is a public record pre¬ 
pared by public officers appointed under the statu¬ 
tory authority of the Local Government and 
therefore, is admissible under S. 35. (B. B. Ohose 
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1BYIDENCE ACT (1872), S. 35—Re'venae records 
—Settlement register. 

'and Graham, JJ.). PAZLAR RAHMAN BISWAS v. 
•GoiiAM KADAB Mia. 96 I.C. 959 = 30 C.W.N. 689 = 

A.I.R. 1926 Cal. 862. 

—S. 35—Revenue records—Settlement register. 
-Where Settlement Register of 1876 was sign¬ 
ed by Acting Director of Revenue Settlement and 
'•was dated from the Revenue Settlement office, 
Held, it cannot be too clearly premised, that 
any such record would not be held to be conclusive 
evidence of ownership ; but upon the other hand 
• one cannot be blind to the importance of such 
a document which appears.de facto, to have settled 
the bounds of the possession of certain plots for a 
period of thirty-five years (that is to say, from 1876 
•to 1910). (Lord Shaw). T. P. SRINIVAS CHARIAR 
■V C. N. EVALAPPA MUDAIilAR. 68 I.C. 1 = 

45 Mad. 565=16 M. L.W. 247 = 
31 M. L.T. 1 = 49 I. A. 237 = 24 Bom.L R. 1214 = 
21 A.L.J. 250 = 27 C.W.N. 317 = 36 C.L.J. 524= 
A.I.R. 1922 P.C. 325 = 43 M.L.J. 536 (P.C.). 

—g. 35 —Kevenne records—Village notes. 

- Stuart, C.J. —Where a Settlement OflScer ins¬ 
pected a village and recorded in respect of it cer- 
•tain remarks, they are admissible in evidence 
under S. 35, being entries in a public record made 
by a public servant in discharge of his official duty. 
{Stuart, C. J. and Wazir Hasan. J.). SHEO BAHA¬ 
DUR SINGH v.Bishunath.99 I.C. 876 = 2 Luck. 4 = 

4 O.W.N. 15=8 L.R.A. Rev. 48 = 

A. I. R. 1927 Oudh 74. 
_\ village note prepared by a Settlement Offi¬ 
cer is only a piece of evidence and no presumption 
of correctness is attached to it. {Kulwant Sahay, 

J ) BHAGWAN Singh v. Lachuman Prasad. 

90 I. C. 579=3 Pat. L. R. 225= 
A. I. R. 1925 Pat. 754. 


•S. 35—Revenue records—Village papers. 

A definition of “shares,” in revenue and 


village papers affords by itself but a very slight 
indication of an actual separation. A. I. R. 1920 
P C 46 Foil. {Addison, J.). KARTAR Singh v. 
1,’oNA. ’ 113 I.C. 773= A.I.R. 1929 Lah. 74. 

—8. 35—Revenue records—Writs of attachment. 

— _Where writs of attachment issued in 1792 

and 1797 must have been prepared when the 
Collector took possession of the Zemindari upon 
default in payment of revenue by the proprietor 
and the documents might be relevant in connection 
with the history of the estate and might be used 
to show that the proprietor defaulted and the 
Collector went into possession, but there was 
nothing to indicate that the duty was cast upon 
the Collector to prepare a complete record ot au 

the tenures then in existence. 

Held, that in view of the scope of the two 
attachment writs no inference favout^le o 
landlord can be drawn therefrom, and they cannot 

be treated as relevant under S. H. 

and Chotzner, JJ.). TARAKUMAR GHOSD ^ 

KUMAR ARUN CHANDRA SiNOH 74 I.C 383- 

36 C. L. J. 3B9 = A.I.R. 1923 Cal. 

. s 35_School certificate and registers. 

- Where fho question is ns to the age of a 

person iho entry o^f his date of 

Teoister based upon the statements of his deceasea 
s Omissible under S. 35, the o^tr? 
a public register stating a fact m >B™e a"« 

a pvililic servant in discharge of • ArnvNA 

{CnkaranNath Misra and 
KAT. y. KAMRSHAKI DAT. 

5 O W N. 1111 = A.I.R. 1929 Oudh 113 


EVIDENCE ACT (1872), S. 36—Burden of proof. 

-Copy of a school leaving certificate given by 

a school master in a Native State wherein the age 
of the pupil is recorded and certified, as required 
by S. 78, Cl. (6), by the Political Agent assigned to 
that State by the Government of India, is admissible 
in evidence under S. 35, {Fawcett and Madgavkar, 
JJ.). BHANUDAS NARAYAN BOA y. KRISHNABAI 

Chintaman. 991.G. 3D7=50Bom. 716= 

28 Bom. L.R. 1225 = A.I.R. 1927 Bom. 11. 

-Entries in School Register as to age are 

relevant. {Dalai and Simpson, A. J. O®.). Ambika 
Prasad v. Lad Bahadur. 83 I.C. 840= 

11 O.L.J. 164= A IR. 1924 Oudh 353. 

■ -Certain entries from a School Register at Bika¬ 

ner, which were not proved, are not sufficient to 
show that the defendant was actually at Bikaner at 
the time of the entries. (Moti Sagar J.). MT. 
Chando V. SiRi Ram. 80 I C. 177= 

A.I.R. 1923 Lah. 607. 

—S. 35—Miscellaneous. 

-Document neither shown to be prepared by 

public servant nor shown as forming the act or 
record of public officer is inadmissible. {Sen, J.). 
gaubi Shankar v. Emperor. 120 I. C. 847= 

1930 A. L. J. 244=1930 Cr. C. 42= 
31 Cr. L. J. 133=A.I.R. 1930 All. 26. 

■ — Entry in vaccination register regarding 
father’s name of illegitimate child made three 
years after child’s birth is inadmissible in evi¬ 
dence. {Curgenven, J.). M,. KANNIAPPAN v. KUL- 
DAMMAD. 1930 Cr. C. 88=1929 M. W. N. 696= 

2 M. Cr. C. 275= A.I.R. 1930 Had. 194. 


•House registers. 


House registers not prepared by any Govern¬ 
ment Officer, or by any public servant whose duty 
it was to prepare them, though kept in the record 
room of the Deputy Commissioner, are inadmissible 
in evidence The mere fact that they are kept in a 
public office does not lead to the inference that they 
are public documents: 7 CaL 76, Rel. ou \ZixfaT 
AH T \ Mahtab Din v. kasar Singh. 

Ah, J.). J C.i618=A.I.R. 1928 Lah. 640. 

-Prescription register in Government dis- 


nonsarv is admissible though handwriting is not 
?.cvea. (iCi,,,. /.). D. CBHZ ..D, CBCZ, mbs. W.E. 

X T n 4Q9.7 Andh A-fl) 


__certificate of the Manchester Chamber of 

Commerce stating that there was a national strike 
in England resulting in the shortage of coal sup¬ 
plies and in difficulty of manufacture by the mills 
of the contracted goods is not a public record with¬ 
in S. 35. {Fawcett, J.). GIRDHARDAS v. KERA- 
WAIjA & Co. 93 I.O. 622 = 28 Bom.L.R. 232— 

A.I.R. 1926 Bom. 253. 


-Attendance register of association—Oral 

testimony to prove its being such is necessary. 
{Fforde and Scott-Smith, JJ.). B.4WA SARt^ 
SINGH V. The Crown. 88 I.C. 22— 

7 L. L-J. 264=26 Cr. L. J. 10^8 = 
26 P.L.R. 566 = A.I.R. 1925 Lah. 299. 


—S. 36—Barden of proof. 

-Permanent Settlement—Onus of proving that 

certain lands were included in the settlement is on 

party affirming same—Production of thak ana 

survey maps does not necessarily shift onus . 

30 C. 291 and 3 0. L. J. 316. Ref. {Mookerjee ana 

\ BucUand. JJ.). SECRETARY OP STATE v. WAZED 

ADI KHAN PANI. 65 I.C. 866=34 CX'J- 
1 A.I.R. 1921 Cal. 687. 
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aVIDENCE ACT (1872). S. 30—Haps in criminal 
oases. 

^—8. 36—Haps in criminal oases. 

-Maps prepared in criminal oases—Statements 

•o£ -witnesaes or information received should not be 
recorded thereon : A.I.B. 1924 Cal. 1029, Bel. on. 
i^Suhratvardy and Panton, JJ.). BHAQIRATHI 
Chowdhurt V. Emperor. 92 I.C. 174= 

30 C. W. N. 142=27 Cr.L.J. 222= 

A.I.R. 1926 Cal. 550. 

'—S. 36—Report referring to map. 

-Map referred to in Commissioner's report not 

produced—Commissioner, neither examined nor 
cross-examined—Statements were admitted in evi- 
•dence. (Lord PhilUmore). NARESH NarayAN w. 
Sect, op State. 77 I.C. 1048=32 M.L.T. 162= 
1923 H.W.N. 511 = 50 Cal. 446=50 I. A. 121 = 

28C.W.N. 453=4L.R.P.C. 50= 
A.I.R. 1923 P.C. 1 = 45 HX.J. 444 (P. C.). 
‘—S. 36—Site plan. 

-Site plan prepared for a case has very little 

probative value on question of title. (Sen, i7.). 
Gauri Shankar v. Emperor. 120 I. C. 547= 

1930 A.L.J. 244= 1930 Cr. C. 42 = 
31 Cr.L.J. 133= A.I.R. 1930 All. 26. 

—S. 36—Survey and Thak maps. 

-Although the Thakbast map is a part of the 

lihak survey, it is not meant to be and is not in fact 
■a soientidcally prepared plan, but merely a rough 
;sketch, or at most, an unscientihcally prepared 
plan showing the number and approximate position 
cf the thak marks or dhuis for the guidance of the 
•revenue surveyor who followed after, and who, 
Laving picked up and verified the thak marks indi¬ 
cated roughly in the Thakbast map prepared the 
revenue map by accurate observations made by ex¬ 
pert surveyors with scientific instruments. Where 
it appears that he had the Thakbast map before him 
when he made his survey and prepared the revenue 
•map then the revenue map must be accepted as 
■shewing the result of the thak survey even more 
.accurately than the Thakbast which was not in- 
(tended to be scientifically accurate. 

The signature of the Revenue Surveyor on a thak 
map means merely that he has satisfied himself 
^hat the boundary accepted and intended by the 
.demarcation stafi had been correctly picked up on 
'the ground and correctly surveyed on the revenue 
.survey map. (Dawson-Miller, C.J. and Mullick, J.). 
-Keshbji Pitambar V. Shashi Bhusan Banbrji 

96 I. C. 1027= 1926 P.H.C.C, 210 = 

A.I.R. 1926 Pat. 385. 

-An entry in a thakbast map is not sufficient 

■to enable a Court of fact to hold that the disputed 
lands were really included in an estate at the time 
•of the Permanent Settlement. They may be good 
evidence as to what the boundary of a particular 
plot was at the time of the Permanent Settlement, 
The revenue survey maps are not conclusive and 
may bo shown to be wrong, but in the absence of 
’evidence to the contrary they may properly be 
judicially received as correct when made. It may 
also be clearly presvuued that the boundaries men¬ 
tioned in the maps were the boundaries which 
‘existed at the time of the 'Permanent Settlement 
but they do not go further and do not show that the 
lands measured and included in a particular mauza 
were settled, at the time of the Permanent Settle¬ 
ment, with a particular man. This has to be prov¬ 
ed by evidence aliunde. The onus of proving that 
the lands shown in the survey map as belonging to 
«■ particular mauza were included in the Permanent 
Settlement of 1793, is upon the plaintifis who 
-Affirm that such was the case. 30 Cal. 297; 30 I.A. 


EYIDENOB ACT (1872), S. 36—‘ Thak * moan¬ 
ing. 

44, Foil. (Jwala Prasad and Ross, JJ.), RamA- 
NANDHAN SAHAY V. JAIGOBIND PANDEY 

75 I.C. 955 = 2 Pat. 839 = A.I.R. 1924 Pat. 213. 
- Relative value. 

There is no inflexible rule that a survey map 
must have preference over a thak map. The thak 
and the survey maps should, as a rule agree 
6 0. W. N. 629, Ref. Where they differ, the^one 
that more nearly agrees with the local landmarks 

is the one which should be followed. There is no 
general or definite rule making it incumbent upon 
the Court to follow either the one or the other 
The Court may, if it considers the thak map more 
reliable, follow that in preference to the survey 
map. (Mookerjee and Panton, JJ.). MAHARAJA 
OF COOCH BEHAR V. Mohendra Ranjan Rai 

66 1.0.923=34 C. L. J. 465= A.I.R. 1921 Cal 277 
—S. 36—Survey^map. 

-Ex parte statements. 

Ex parte statements in survey maps should be 
regarded not as primary proof but merely corrobo¬ 
rative proof—But if they relate to distant times 
and no direct evidence is available, their value 
assumes greater proportion. (Dawson Miller C J 
and Mullick, J.). Kamakhya Narayan Singh v 
SURENDRA EARAN DEO. 113 I C 703= 

A.I.R. 1928 Pat. 284. 
--—The revenue survey map is no doubt evidence 
of title and possession, but where there is no satis¬ 
factory direct evidence of acts of possession on the 
part of either of the parties, the evidence of possos- 

® survey entry must prevail 

until it IS r^utted. (Allanson and Sen, JJ.). 
Brinobaban Prasad v. Gopal Saran 
■ 104 I.C. 514=8 P.L.T. 817= A.I.R. 1928 Pat. 36. 

—-Survey maps prepared under Calcutta Survey 

Act are admissible as evidence of possession. (C. C. 

G;tos«, J-.H-Survey map 18 admissible evidence of 

state of things atthe time it was made. (Rankin, 

SURENDRA Nath. j02 i, C.*370= 

31 C. w. N. 419=45 C.L.J. 474= 

_.. ,, A.I.R. 1927 Cal. 345. 

Map prepared for partition affecting public 
revenue is admissible though for limited lurpose. 

JJ.). ABDUIi HAMID v. 
SboJENDBA Kumab. 9 Q i.jj 543 — 

_. „ A.I.R. 1926 Cal. 290. 

A Su^oy map presumably prepared in the 
presence and to the knowledge of the parties is evi- 
dence between the parties quantum valeat, Prima- 

^hioh is always 

evidence of title. 10 W. R. 300, Foil. • 19 W R 
^2. Ref to. (Das and Bucknill, JJ.]: NaTibud 

Haq V. abdud Wahab khan. xnazirdd 

64 I.C. 326 = 3 Pat. L.T. 140 = 
,, , ^ Pat. 65=A.I.R. 1922 Pat. 58. 

Maps and Surveys in India for revenue pur¬ 
poses are official documents prepared by competent 
persons and with such publicity and notice to per¬ 
sons interested as to bo admissible as valuable 
evidence of the state of things at the time they arc 

r>EONANDAN PraS.AD. 

59 I.C. 298—2 P.L.T. 81 = A.I.R. 1921 Pat. 268. 
S. 36—‘ Thak’ meaning. 

■ Per Mullick, J. —Tho words “ as per Thak ’* 
mean as per thak pillars. A.I.R. 1924 Pat. 402 
on. (Dawson-Mxller, C. J. and Mullick J ) 
Keshbji Pitambar v. Sh.ashi Bhusan Banerji 

96 I.C. 1027=1926 P.H.C.C, 210= 

A.I.R. 1926 Pat. 386. 
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EYIDENCE ACT (1872), S. 36—*' Thak ** map. 

—S. 36—“Thak’’map. 

-In fixing theboundary line between two estates 

greater weight need not be attached to the Thak 
map than to the Revenue Survey map. {Suhra' 
wardy and Chotzner, JJ ). KALI PnosANNA 
BAHADDRi V. Rani Hemanta Kumari Debi. 

79 I.C. 1038=A.I.R. 1924 Oal. 977. 


- Thak maps are good evidence of possession at 

the time they were made, but they are no evidence 
of title acquired by prescription or adverse pos¬ 
session. (.Das and Kulwant Sahay, JJ.). OhatTRA- 

PAT Pbatab Bahadur v. G. G. Lees. 

72 I.C. 648 = 1 P.L.R. 322=4 P.L T. 437 = 

A.I.R. 1923 Pat. 558. 

- Thak map is valuable evidence in suit 

between successors of parties to the thak 
proceedings who were present. {Mookerjee and 
Panion, JJ.). MAHARAJA OF COOCH BEHAR tJ. 
MOHENDRA Ranjan Rai. 66 I.C. 923 = 

34 C.L.J. 465= A.I.R. 1921 Cal. 277. 
—S. 39—Admissibility. 

- Section 27 governs S. 39. 

But if the accused wishes to challenge the 
veracity of the statement that it was on his infor¬ 
mation that the thing was discovered he may ask 
the deponent to depose to the exact words used by 
him. Then under S. 39 so much of the statement 
made by him can be given in evidence as the Court 
considers necessary in that particular case to full 
understanding of the nature and effect of the state¬ 
ment. {Harrison and Dalip Singh, JJ.). K.^RAM 
Din V. EMPEROR. 115 I. C. 1 = 30 Cr. L.J. 385 = 

A. I. R. 1929 Lah. 338. 


—S. 39—Admissibility of recitals. 

--Because a document is admissible for a cer¬ 
tain purpose all recitals, statements and references 
therein cannot be used as proof of the facts to 
which they relate. (Sulaiman and Kendall, JJ.). 
Tika Ram v. Moti Lad. 1930 A.L.J. 564= 

A.I.R. 1930 All. 299. 


—S. 39—Scope. 

-Section 39 cannot be invoked for the purpose 

of lotting in a confession in respect of which the 
bar created by Ss. 24, 25 and 26, Evidence Act, has 
not been removed by S. 27. {Shadi Lai, G. J. and 
Harrison, Fforde, Tek Chand, JaiLal, Dalip Singh 
and Agha Haidar, JJ.). SUKHAN v. EMPEROR. 

115 I.C. 6=10 Lah. 283=30 P.L.R. 197 = 
11 L.L.J. 159 = 30 Cr. L.J. 414= 
12 A.I.Cr.R. 382= A. I. R. 1929 Lah. 344 (F.B.). 

—S. 40—Applicability. . 

--Section 40 applies to a case in whichthe Court 

has iurisdictiou to decide a matter and one party 
says it should not do so because that matter has 
been decided before. 6 Cal. 171. held no good law tn 
view of 23 Cal. 533 (P.C.) ; 19 All. 277 (P.C.) and 
25 Cal. 622, (P.C.). {Rankin, C.J., C.C. Ghose, B.B. 
Ohose, Panton and Uukerjee, JJ.). LAKSHAN 
CHANDRA V. RAMDAS MOND.VD. 118 I-C. 807- 

33 C.W.N. 795 = 49 C.L.J. 

A.I.R. 1929 Cal. 374 (P.B.). 


S. 40—Foreign judgment. 

-Whore the subiect-mater is a res so situatea 


as to be within the lawful control of the State 
under the authority of which a Court sits, ana 
that authority has conferred on the 
diction to decide as to the disposition of the t g, 
and the Court has acted within that jurisdiction, 
that decision is conclusive, whether, accor ing o 
the law of another country, it mig^ aia' 

wrong. Casirigue v. Imrie, L. 

Rel. on. {Viscount Haldane). CARD FbaNZ ADOLP 


EYIDENCE ACT (1872), ^S. 41—Judgment' !n 
rem. 

Otto INGENOHD V. Wing Onand Oo.(8HANaHAiy 
Ltd. 107 I. C. 362 = 47 C.L.J. 263= 

30 Bom. L.R. 753= A. I. R. 1928 P.O. 33: 

—S. 40—Judgment not inter partes. 

-Observations in a judgment relating to a 

different matter though connected cannot bind a 
third party and the judgment itself cannot he evi¬ 
dence against him. {Ramesam and Cornish, JJ.)^ 
narasimha Shastri V. Opfioiad Assignee, 
madras. 1930 M.W.N. 396= A.I.R. 1930 Mad. 75L 

-A judgment is not evidence against persons 

not parties to it—It is admissible only in so far 
it shows assertion of title made therein. {Dawson 
Miller, C.J. and Foster, J.). KESHO PRASAD SINGH 
V. Kirtabath. 97 I.C. 2821= A.I.R. 1926 Pat. 577. 
—S. 40—Judgment not res judicata.^ 

-Judgments not operating as res judicata^ may 

yet be admissible in evidence. {Kinkhede, A.J.C.). 
TULARAM V. MT. SUMRATI. 79 I.C. 621?s 

A.I.R. 1924 Nag. 422, 

—S. 41—Binding effect. 

-Judgment in probate proceedings operates as- 

judgment in rem so far as genuineness or otherr 
wise of will is concerned. 12 C.L.J. 91; 12 O.L.J. 
185 and 79 I.C. 44, Foil. {Fazl AH and Chatterji, 
JJ.). Mst. Phenki V. Manki. 9 Pat. 698. 

-The finding as to the execution of the Wilt 

of a probate Court binds at any rate the parties and 
privies to the probate proceedings. {Das and Foster, 
JJ.). CHANDRESHWAR V. Bisheshwar. 

101 I.C. 289 = 5 Pat. 777=8 Pat. L. T. 510= 

A. I. R. 1927 Pat. 61, 
■■ ■ Decisions referred to in S. 41. are binding on 
all parties {obiter). {Suhrawardy and Mukerji, JJ.). 
GANGA Prosad OHAUDHURY V. kudaoananda 
Roy. 94 I.C. 235 = 44 C-L.J. 399 = 30 C.W.N. 415 = 

A.I.R. 1926 Cal. 568» 

—S. 41—Grant of letters. 

__—The grant of letters of administration so 

long as it subsists is conclusive evidence as regards 
the nroper execution of the will and the legal 
character conferred on the administrator. 4 Cal. 
860, Foil. ; 13 P. R. 1918 ; 31 M. L. J. 277; 

38 Bom. 427, Ref. {Fforde and Bhide, JJ.). Mtl 
DABOPTI V. MT. SANTI. 116 I. C. 452= 

A.I.R. 1929 Lah. 483. 

_Grant of Letters is no bar to further proceed¬ 
ings under Penal Code, S. 477. (Otter, J’,). MAD! 
MUTHU SBRVAY V. EMPEROR. 97 I.C. 1054= 

4 Rang. 251 = 27 Cr. L.J. 1230= 
A.I.R. 1926 Rang. 202. 

—S. 41—Judgment inadmissible nnder. 

-Judgments not falling under S. 41 can be 

used only in evidence under S. 42—Legal effect of 
a judgment in personam will depend on facts of 
each case. (Wallis, C. J., Spencer and Kumara’ 
swami Sastri, JJ.). SECY. OP STATE v. AHMAD 
BADSHA. 67 I.C. 971 = 44 Mad. 778= 

14 M.L.W. 128 = 14 M.L.W. 188 = 
1921 M.W.N. 576= A.I.R. 1921 Mad.248= 
41 M.L.J. 223= 41 MX.J. ,278 (F.B.)^ 

—8. 41—Judgment in rem. 

-Judgment that is, not the adopted son of 

B is not one in rem. 2 H. M. 0. R. 276 and 7 W.R- 
338, Ref. (Sen and Niamatullah, JJ.). URJUN 
V. Mathura Nath, lie I.C. 83=26 A.L J. 797= 

A.I.R. 1928 All. 395. 
——Finding not essential in probate action ia 
not one in rem —Probate is conclusive proof of 
the due execution of the Will, (Das and Foste^’w 
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BTIDEMOB ACT (1872)^ S. 41—Judgment in rem 
and in peraonam. 

JJ.), OHANDBESffWAR PBASAD NARAIN SINGH V. 
BISHBSHWAB PRATAB NARAIN SiNGH. 

101 I. c. 289=5 Pat. 777 = 8 P. L. T. 310= 

A.I.R. 1927 Pat. 61. 

—8. 41—Judgment In rem and in personam. 

-^— Judgment in rem is conclusive only as to 

status and not grounds for deciding the status though 
adjudicated. 

There is a broad distinction between the effect of 
a judgment in rem and a judgment in personam. 
The point adjudicated upon in a judgment in rem 
is always as to the status of the res and is conclu¬ 
sive against the world as to that status, whereas, 
in a judgment in personam the point, whatever it 
may be, which is adjudicated upon (it being as to 
the status of the res), is conclusive only between 
parties or privies: Ballantyne and Co. v.Mackinnon, 
(1896) Ii. J. Q. B. 616, Rel. on. {Rupchand Bilaram 
and Tydbji, A. J. Cs.). RADHAKISHAN v. Mt. 
GANGABAI. 110 I.C.730=22 S.L.R. 105 = 

A. I. R. 1928 Sind 121. 
—S. 41—Judgment not inter partes. 

- Admissibility. 

A decree in a previous suit to which one 
party in a subsequent suit was not party, is admis¬ 
sible in evidence for corroboration of a fact asserted 
by the party in oral evidence and the question of 
weight to be attached to the fact so established is a 
question of fact. It is not admissible as the proof 
of the claim. 6 Cal. 171 (F.B.), {Courtney- 

Terrell, C. J. and James, J.). -Ram LAKHAN Upa- 
DHYA V. JAI UPADHYA. A I R. 1929 Pat. 749. 

-C. P. Code, S. 11 —PlaintiSs’title negatived 

in a former suit against a contesting claimant— 
Plaintid can re-assert his title in another suit 
against third party. 33 Mad. 483 and 36 Mad. 141, 
Overruled-, 18 0. W. N. 954, F’oK. {Wallis, C. J., 
Spencer and Kumaraswami Sastri, JJ.). SECRE¬ 
TARY OP State v. Syed Ahmad badsha Sahib 
Bahadur. 67 I.C. 971 = 44 Mad. 778 = 

14M. L. W. 128=14 M.L.W. 188= 
1921 M.W.N. 576=A.I.R. 1921 Mad. 248 = 
41 M.L.J. 223 = 41 M.L.J. 278 (F.B.). 
—S. 41—‘ Legal character.’ 

-The legal characters that can be conferred or 

takeu away in the exercise of the jurisdiotion men¬ 
tioned in 8. 41 do not include the state of being 
a partner. {Rupchand Bilaram and Tyabji, A.J.Cs.). 
RADHAKISHAN V. MT. GANQABAI. 110 I.C. 730 = 

22 S.L.R. 103= A.I.R. 1928 Sind 121. 
—S. 41—Vacating—Adjudication. 

- A firm declared insolvent—Order of adjudi¬ 
cation against one partner vacated as he was not 
proved a partner—Judgment vacating the order 
does not come within S. 41. {Rupchand Bilaram 
and Tyabji, A. J. Cs.). RADHAKISHAN v. MT. 
GANGABAI. 110 I.C. 730 = 22 S. L. R. 105 = 

A.I.R. 1928 Sind 121. 

—S. 42—Decisions about caste. 

-Caste of a particular family—Evidence of 

members and decisions in previous litigations are 
relevant. {Spencer, Ojfg. C. J. and Kumaraswami 
Sastri, J,). MAHARAJA OP Kolhapur u. Sun- 
DARAM AYYAR. 93 I.C. 705 = 48 Mad. 1 = 

A.I.R. 1925 Mad. 497. 
—S. 42—Decree inter partes. 

- Obiter: Decrees inter partes that recite 

the pleadings might be admitted in evidence 
27 Cal. 1004. (P.C.) Foil.-. A.I.R. 1922 Mad. 71. Expl. 
(F. JB.). (Madhavan Nair, J,). Nalupuratatil 
IBEAINE V. PARAMESWARA. 85 I.C. 996 = 

22 M.L.W. 460= A.I.R 1925 Mad. 1019. 

D. D. VoL. Ill—29 & 30 


BYIDENGE ACT (1872), 8. 43—Essentials for 
reievanoy. 

—8. 42—Dispute about tenancy. 

—^-Question as to what villages were included in 

tenure decided between landlord and tenant— 
Plaintifi having subordinate interest in tenure 
suing landlord-question is not strictly res judi¬ 
cata but plaintifi must produce strong evidence in 
his support. S3 Mad. 459 and 29 Cal. 707, Ref. 
(Rossand Fazl AH, JJ.). Baldeo Das Bibda v. 
Lad Nidmani Nath Sahi Deo. 113 I. C. 681 = 

8 Pat. 122= 9 P.L.T. 627 = 
A. 1. R. 1928 Pat. 615. 

—S. 42—Evidentiary value. 

-Where a judgment is admissible, it is con¬ 
clusive evidence for or against all persons whether 
parties, privies or strangers, or its own existence, 
date and legal- efiect as distinguished from the 
accuracy of the decision rendered. {Sanderson, 
C.J. and Richardson, J.). GOPI SUNDARI DASI v. 
Kherod Gobinda CHOWDHURY. 82 I. C. 99= 
_28 C.W.N. 942= A.I.R. 1925 Cal. 194. 

■ Judgment after contest has more probative 
value than one.on compromise. {Moti Sagar, J.). 
LekhRaj v.INDERMal. 73 I.C. 658 = 4 Lah. 176 = 

A.I.R. 1924 Lah.'iei. 

—S. 42—Judgment not inter partes. 

■ Under certain circumstances and in certain 
cases, the judgment in a previous suit to which one 
of the parties in the subsequent suit was not a party 
may be admissible in evidence for certain purposes 
and with certain objects in the subsequent suit. 
{Sanderson, C.J. and Richardson, J.}. GOPISUN- 
DARi DASI V. Kherod Govinda Chowdhury. 

82 I.C. 99 = 28 C.W.N. 942 = 
A.I.R. 1925 Cal. 194. 

—S. 42—Remarks. 

— Remarks about a plot of land not in dispute 
are not admissible. {Campbell, J.). Banwari Lad 
V. SheO ChAND. 85 I.C. 795 = 

A.I.R. 1923 Lah. 384. 

—8. 43—Civil judgment. 

-A decision of a Civil Court is admissible to 

disprove an allegation, the truth of which is the 
basis of conviction of a person in a criminal case- 
41 Bom. 1, Belied on. {Erishnan, J.). VELAYUTHAM 
Chetty, In re. 72 I.C. 172=24 Cr. L-J. 332= 

A.I.R. 1924 Mad. 516. 

—S. 43—Conclusiveness. 

.■ The principle of conclusiveness of a decree 
is much wider than the terms of S. 11 : A.I.R. 
1921 P.C. 11 and A. I. R. 1922 P. 0. 80, Foil. 
{Wazir Hasan and Raza, JJ.). DURGA PRASAD v 

Jagat Jit Singh. 112 I.C. 169 = 5 O.W.N. 263= 

3 Luck. 487 = A.I.R. 1928 Oudh 359. 

—S. 43—Essentials for relevancy.i 

Per Das, J.—A judgment or decree is not admis¬ 
sible in evidence under S. 48 unless as a fact 
in issue or as a relevant fact under other sections 
of the Act. Thus if A has obtained a decree for the 
possession of land against B, and C, B's son, mur¬ 
ders A in consequence, the existence of the judg¬ 
ment is relevant as showing motive for the crime. 
So again, in a suit for malicious prosecution the 
judgment in the criminal proceeding is evidence to 
establish the fact of acquittal, the fact, namely 
that the criminal proceedings terminated in favour 
of the plaintifi. A reference to the finding of a 
judgment may explain the character, of the party’s 
possession and the nature of the enjoyment had in 
the property in suit and so the finding of a judg¬ 
ment may be referred to in all other cases where 
the record is matter of inducement or merely in- 
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EVIDENCE ACT (1872), S. 43—Finding of Crimi' 
nal Court. 

troductory to other evidence. {Dawson-Miller, G.J. 
on difference between Das, J, and Foster, JJ). HlT- 

ENDRA Singh v. Rameswar Singh. 

87 l.G. 849-4 Pat. 510==6 P.L.T. 634= 

A. I. R. 1923 Pat. 629. 

—S. 43—Finding of Criminal Court. 

-The finding of a Criminal Court cannot be 

treated as evidence in a Civil action between difia- 
rent parties. {Dentaigne, <r.). MAUNG PBIN v. MA 
ThbNGWE. 84 I. C. 1009=2 Rang. 549 = 

A.I.R. 1923 Rang. 143. 

-^Judgment of Criminal Court is relevant to 

show that certain parties were on bad terms. 
(Simpson, A.J.C.). Jangi Singho. Ganga Singh. 

77 I. 0. 391=10 O. L. J. 393= 
A.I. R. 1924 Oudh 115. 


—S. 43—Judgment inter partea. 

--Judgment in former legal proceedings are 

admissible in evidence to prove plaintifi’s former 
recognition of defendant’s status. (Prideauxand 
Kinhkede, A.J.Cs.).3Tjmi^A-n V. Mt. Halki. 

78 I.C. 981 = A.I.R. 1924 Nag. 387. 

-“Judgment in previous suit holding he had no 

right is admissible for showing that the Granthi’s 
right was questioned then also. 31 Bom. 143, Foil. 
Other oases Re/. {Scott-Smith and Abdul Raoof, 
JJ.). INDAR Singh v. Fateh Singh. 

99 I. C. 734 = 49 P. L. R. 1921 = 

A.I.R. 1921 Lab. 337. 


—S, 43 —Judgment not inter partes. 

- Recitals in. 

The Evidence Aot does not make a finding of 
fact arrived at on the evidence before the Court in 
one case, evidence of the fact in another case when 
the parties are not the same. A recital, therefore, 
of a judgment not par/es of a relevant fact is 

not admissible in evidence in another litigation, 
though the judgment may be used in evidence in 
certain circumstances as a fact in issue or as relo* 
vant fact or possibly as a transaction. A. I. R. 
1929 P. C. 99 ; 20 C. W. N. 643 and A. I. R. 1922 
Mad. 71, Rel. on. (Addison, J.). ASA Singh v. 
MANSHA Ram. 121 I.C. 509 = 11 L.L.J. 526= 

A. I. R. 1930 Lah. 237. 


•Admissibility^^ommon defendant. 


Section 43 excludes all judgments in a former 
suit as irrelevant if they are not inter partes unless 
the existence of such judgment is a fact in issue 
or is relevant under some other provision of tne 
Act. The existence of the judgment ' 

vant but not the decision of the Judge or the 
opinion expressed by him. It is immaterial if the 
defendant in both cases is the san^ deci¬ 

sion of the Privy Counoll in 22 0.633 is no 
authority for the general proposition that a judg¬ 
ment against a party can always be used against 
him in a subsequent suit by another person 
S6 T A 119 Ref to. (Suhrawardy and Costello, J J.). 
BENODE LAE CHAKBABARTY 

State. 84 C. W. N. 1113. 

_statement of opinion made by the Judge in 

a previous judgment not interparUsie ^ 
in a subsequent case. (Jai Lai, J.). 

MOHAN DAH, 116 I. C. = 

admissible if 


V. 


•Judgment not int^r pdttes 


IS 


existence of judgment is relevant ^5 

issue. G Cal. 171 (P. B.); 22 Oal 533 (P. O.) and 
25 Cal. 525 (F. B.), Rel. on; 19 (P- 0.) ; 

2U Cal. 187; A. I. R. 1925 Cal. 194 and 40 I.O. 830, 


EVIDENCE ACT (1872). S. 43—Relevancy. ' l 

Ref. (Adamiand Chatterji, JJ.). Shamsundbr 
K.UER V. Ramkhbdawan. 1*A1 I. C. 334= 

8 Pat. 783= A.I.R. 1929 Pat. 739. 

-Previous judgment not inter partes is admis¬ 
sible to prove title when such title is in issue. 
(Findlay, J. C.). ABDOL MAjid v. TukAEAm. 

101 I. C. 774= A. I. R. 1927 Nag. 359. 

--In a suit by plaintiffs for a declaration that 

the sale of suit land is not binding on them, the 
land being ancestral land, the judgment in a pre¬ 
vious suit by the same plaintiffs, but not inter 
partes, for a declaration that alienation of part of 
the land in suit was not binding on the ground of 
the land being ancestral can only be treated as 
admissible for the purpose of showing that on a 
former occasion the right of the alienee to alienate 
part of the property in suit was called in question 
on the ground that the property was ancestral. The 
finding of the Court in the previous suit that the 
property was ancestral is not relevant. 1 Lah. 540, 
Foil. (Fforde and Campbell, JJ.). PARTAP SiNGH 
V. MOTHU. 96 I. G. 998= 8 L. L. J. 492= 

27 P. L. R. 844. 

■ “A judgment between the plaintiff and third 
parties is not admissible though the facts found 
therein may support plaintifi’s title disputed in the 
present suit. (Dawson-Miller, C. J.,‘Mullick and 
Foster, JJ.). harihar Prasad v. Kbsho Pra¬ 
sad. 93 l.G. 454=5 P.L.T. Sup. 1= 

A.I.R. 1925 Pat. 68. 

■A judgment of a Civil Court deciding a ques¬ 
tion of adoption is not admissible between third 
parties as evidence of the truth of the matters 
decided therein. (Dawson-Miller, C. J. and B. K. 
Mullick, J.). MAHADEO ASBAM PBASHAD SAHI 
V. MT. JAGATRAJ KUBB. 71 I.C. 929= 

A.I.R. 1924 Pat. 298. 

. —Judgments not inter partes are admissible in 
evidence for the purpose of showing that the title 
of a defendant was set up by third party and that 
the suit was decreed. {Ohatterjee and Panion, JJ.), 
Mohar ALI SARKAB V. Mapizudin SARKAR. 

65 I.C. 699 (Cal.). 

—The statements of thp plaintiff’s age in a 
decree to which the defendants or their predeces¬ 
sors were no parties, are not conclusive and bind¬ 
ing against them. 1 (Teunon and Neiohould, JJ,). 
NlDARATAN MITRA v. ABDUD GAPUR. 

59 I.C. 3 = 32 C. L.J. 75. 
—S. 43—Judgment not res judicata. 

- Admissibility. 

Judgments not operating as res judicata may 
yet be admissible in evidence. (Kinkhede, A, J. C.), 
TULARAM V. MT. SDMRATI. 79 I.C. 621= 

A. I. R. 1924 Nag. 422. 

—S. 43—Land acquisition cases. 

-^Previous decisious in Land Acquisition cases 

are relevant in a subsequent Land Acquisition 
case where the market value of lands in the 
same neighbourhood is in issue. (Newbould and 
GJwse, JJ.). Madan Mohan Burmanv. Seore- 
T.\Ry OP State. 78 I. C. 857= 

A. I. R. 1925 Cal. 481. 

—S. 43—Relevancy. 

J udgment that does not fall under Ss. 40, 41 
and 42 is not relevant under S. 43 for decision of 
same point in subsequent suit. A.I.R. 1929 P.O. 99 
and 1 Lah. 540, Rel. on : 19 All. 277 (P.O.), FxpL; 
22 Cal. 533 (P. 0.), Dist. ; A. I. R. 1926 Nag. 109. 
Overruled ; 29 Cal. 187 (P. 0.) ; 35 Cal. 701 and 
A.I.R. 1921 Mad. 248, R«/. (Macnair, Offg. C., 
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BYIDENOE ACT (1872). S. 44—CollusiYe decree. 

Jackson and Subhedar^ A. J, Cs.). SHANKAR 
-OANESH V. KESHEO. 121 I.C. 644= 

12 N. L. J. 164=26 N. L. R. 33= 
A. 1. R. 1930 Nag. 1 (F.B.). 

—S. 44—CollasiYe decree. 

. -Fraud and colUision — Difference. 

A collusive decree binds the parties thereto and 
is not a nullity. It is also binding on the repre- 
-eentatives of the parties. 

No doubt a decree can be avoided on the ground 
■of fraud or collusion under S. 44 of the Evidence 
Act, but there is a great difierence between fraud 
and collusion. A party who has been made the 
victim of a fraud can obviously avoid a decree on 
the ground that he has discovered the fraud sub¬ 
sequent to the decree which could not have been 
made a point of defence in the former litigation. 
On the other hand, the fact of collusion is a 
■matter which must have been well known to both 
the parties and is a point which could and might 
have been raised before the decree was passed on 
•the last occasion. A third party can undoubtedly 
avoid a decree on the ground that it has been 
•obtained collusively, but a party to a collusive 
■decree cannot avoid it on that ground : 11 Bom. 708; 
20 Mad. 833; 31 Mad. 485 and 18 Mad. 378, 
Rel. on. iSulaiman, J.). SAHIB RAI v. BAHABI 
•RAl. 101 I.C. 765= A. I. R. 1927 All. 494. 

—S. 44—Fraud. 

_Fraudulent decree—Not got cancelled— 

OParty can show fraudulent nature of, fin defence. 
•{lAooherjee and Chotener, JJ,). PULIN BEHABI 
DEY V 8ATYA CHARAN. 70 I C. 848= 

36 C. L. J. 367 = A. 1. R. 1923 Cal. 79. 
—8. 44—Gross negligence. 

_Although only fraud or collusion and not 

•gross negligence is mentioned in S. 44 the princi- 
'ple involved is applicable to cases of gross negli¬ 
gence also. 27 Cal. 71 and 16 I.C. 543, Ref. {Oldfield 
■and Yenkatasubba Rao, JJ.). BapANNA v. Yer- 
RAMMA. 74 I.C. 218 = 18 M. L. W. 49= 

1923 M. W. N. 452=33 M. L. T. 48= 
A.l.R. 1923 Mad. 718 = 45 H.L.J. 324. 
—S. 44—Judgment In rem. 

Judgment ■in rem can be contested by person 
-not party to the judgment—Fraud or collusion 
•need not go to the root of the jurisdiction of the 
Court—English law is different. {Kulwant Sahay 
■and Ifacpherson, JJ,). SiTA DEVI v. GOPAL Saban. 

Ill I.O. 762 = 9 P.L.T. 397 = A.I.R. 1928 Pat. 376. 
—a. 44—Letters of administration. 

Letters of administration—Court other than 
that issuing the letters can determine if they were 
obtained by fraud—But better course is to stay suit 
to enable application to be made to revoke grant. 
"{Walmsley and Oreaves, JJ.). Rakshub MANDAL 
V. FARUNGINI DEVI. 62 I. C. 448= 

25 C.W.N. 207=A.1.R. 1921 Cal. 332. 
—S. 44—Setting aside decree. 

-Time to set aside a decree expiring—Validity 

-of the decree can be challenged |in defence on the 
around of fraud. A. I. R. 1921 Bom. 257, Appr. 
■{Cuming and Mukherji, JJ.). Bhola Nath v. 
Nagendra Bala. IIO I.C. 571= 

A.l.R. 1928 Cal. 810. 

- Dimitations. 

Some limitation must be put upon S. 44. Where 
the case merely turns on in effect, a re-heaing 
of the previous suit on subs tantially the same 
•ovidence, then the Court will not heat the second 
•suit. On the other hand, in a proper case the Court 
•has jurisdiction to set aside a decree which has 
'been obtained by fraud practised on the Court. 


EVIDENCE ACT (1872), S. 45—Handwriting. 

If, for instance, the existence of certain evidence 
has been stoutly denied by one patty, and the Court 
has been induced to frame its deoiee on the basis 
that that evidence did not exist, then, if that evi¬ 
dence is afterwards discovered and it is of such a 
nature, that, if it had been before the first Court, 
the probabilities are that the Court would have ar¬ 
rived at a different conclusion, then, it may be, 
when all the oiroumstances are looked at, that in 
that case the Court would set aside the original de¬ 
cree. 41 Mad. 743 (F. B.), Foll.\ Knglish case law 
Ref. to. {Marten, C. J. and Baker, J.). BHI- 
KAJI MAHADEO V. Balvant Ramchandra. 

105 I. C. 296 = 29 Bom. L. R. 1046= 

A. 1. R. 1927 Bom. 510. 
—S. 45—Assistant Mint Master. 

-Assistant Mint Master is an expert. {DanielSy 

J. C.). Mt. Gilli V. Emperor. 88 I.C. 848= 
12 0. L. J. 497 = 2 O.W.N. 377 = 26 Cr.L.J. 1232 = 

A. I. R. 1925 Oudh 616. 

—S. 45—Court as expert. 

-Judge should not himself compare signatures 

without the help of other evidence. [Newbould and 
Ohose, JJ.). J. C. GLASTAUN v. Sanatan PAL 

78 I.C. 668= A.l.R. 1925 Gal. 485. 

— A Court’s opinion based upon its own know¬ 
ledge without the help of trained assistant to the 
effect that a certain amount of arsenic contained in 
certain prescriptions would produce arsenical poi¬ 
soning, collapse and unconsciousness, is unsound 
and valueless especially where it is by itself un¬ 
trained in medicine. Similarly it cannot say what 
medicines should be prescribed for billiary oolio 
by reference to medical books. {Greaves and Pan¬ 
ton, JJ.). SuPDT. AND Remembrancer op 
Leg.al Affairs, Bengal v. Pubna Chandra 
Ghosh. 83 I. C. 631=28 C. W. N. 679= 

26 Cf.L.J. 71 = A.I.R. 1924 Cal. 611, 
—S. 43—Evidence on commission. 


-Expert evidence on commission loses much of 

its value. {Broadway, J.). Nur-Dinv. Emperor. 
108 I.C. 369 = 9 A.I.Cr.R. 561=10 L.L.J. 235 = 
29 Cr. L.J. 377=A.I.R. 1928 Lah. 533. 
—S. 45—“ Expert.” 

•In law and as applied to a witness, the 


term “expert” has a special significance and no 
witness is permitted to express his opinion unless 
he is an “expert” within the terms of S, 45 or in 
special cases is permitted to express such opinion 
by some special law. {Boys and Young, JJ.). Ram 
Das V. Secretary op State. A.l.R. 1930 All. 587, 
—S. 45—Expert opinion. 

-An opinion of an export witness not based on 

any well defined inexorable laws of nature cannot 
be taken as decisive especially where there is direct 
evidence opposed to it: 11 W.R. 25 (Cr.), Ref. 
{Zafar Ali, J.). H. MANSEL PLEYDELL v’ EM-^ 
PEROR. 96 I. C. 641=27 Cr. L.J. 977 = 

^ A.l.R. 1926 Lah. 313. 

—S. 45—Handwriting. 

-Court convinced against alleged signature— 

Witaesses deposing in its favour—Court would nob 
declare it to be forgery in absence of other cor¬ 
roborating evidence. {Page, J.). LiLA SiNHA v, 
Kumar Buoy Protap Deo Singh. 

87 I.C. 534=41 C.L.J. 300 = A.I.R. 1925 Cal. 768. 
- Comparison. 

A comparison of handwriting is at all times, 
as a mode of proof hazardous and inconclusive, and 
especially when it is made by one not conversant, 
with the subject and without such guidance as 
might be derived from the arguments of counsel 
and the evidence of experts. 
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EVIDENCE ACT (1872), S. 43—Hand writing— 
Proof. 

Where the lower Appellate Court did not discuss 
either the oral evidence or the prohabilities of the 
case, but simply relied upon what appeared to it to 
he a signature on the Will as a mere “tracing for¬ 
gery” of some other signature of the testator and 
quashed the probate granted on a consideration of 
the evidence, by the first Court, 

Held, that the lower Appellate Court had erred ; 
49 Cal. 235 ; A.I.R. 1922 Cal. 12, Foil. {Sanderson, 
C.J. andChakravarty, J.). AMBIEA ChABAN BARNA 
V. NARESWAEI Dasi. 85 I. C. 525 = 29 C.W.N. 75 = 

A.I.R. 1925 Cal. 145. 

—S. 45—Handwriting—Proof. 

- Person proving handwriting must prove his 

acquaintance with the handwriting to he proved. 

In order to prove the handwriting or signature of 
another person one must show that he is acquaint¬ 
ed with the handwriting or signature of that person. 
{Jwala Prasad and Adam\ JJ.). Mt. Jasoda 
KUAR V. JANAK MISSIR. 92 I.C. 1034 = 

4 Pat. 394=7 P L.T. 507 = A.I.R. 1925 Pat. 787. 

—S. 43—Handwriting—Expert. 

- Inspection by Court. 

It is always unsafe to hold that a document 
is a forgery on the personal inspection of the docu¬ 
ment by the Court. {Das and Adatni, JJ,). MT. 
BIBI K-ANIZ ZAINAB V. Syed Mobarak Hossain. 

72 I.C. 748=A.I. R. 1924 Pat. 284. 

-Expert evidence as to handwriting—Only 

similarities must be pointed out to Court—Court 
has to decide whether particular writing is to be 
assigned to particular person. {Lord Birkenhead.) 
Wakeford V. Lincoln Bishop. 

A.I.R. 1921 P C. 168 (P.C.). 

—S. 43—Medical witness. 

--Experts—Medical witness—Opinion must not 

depend on which party calls him as witness’. 
{Page. J.). LILA SINHA v. Kumar BIJOY Protap 
Deo Singh. 87 I.C. 534=41 C.L.J. 300= 

A.I.R. 1925 Cal. 768. 


—8. 43—Non expert. 

-^Evidence of person who is not “expert” in 

art of handwriting can be ruled out as inadmis¬ 
sible. {Tek Chand, J.). CHET RAM V. JOQI RAM. 

31 P.L.R. 109 = A.I.R. 1930 Lah. 336. 

—S. 45—Opinion on foreign law. 

-Expert opinion on foreign law, where it is 

elaborately laid down in a Code, need not be called 
for—Court should itself interpret such law. (Odgers 
and Wallace, JJ.). PALANIPPA CHETTY v. 
NAOAPPA CHBTTIAB. 123 I.C. 600 — 

A.I.R. 1930 Mad. 146. 

—8. 45—Opinions on law. x - x 

-It is the duty of Courts themselves to inter¬ 
pret the law of the land and apply it and not to de¬ 
pend on the opinion of witnesses howsoever learn¬ 
ed thev may be. It would be dangerous to delegate 
their duty to witnesses produced by either party- 
Foreign law. on the other hand, is a question of 
fact with which Courts in British India are not 
Rupposed to be conversant. Opinions of experts 
on foreign law are therefore allowed to be 
admitted. {Sulaiman and Muker)x, JJ.). Az^ 
Banu i;. MAHOMED IBRAHIM. 89 I.C 690- 

47 All. 823=23 A L-J. 768= A.I.R. 1925 All- 720. 

—8. 43 —Palm impressions. 

-Opinion of expert as to identity of palm im¬ 
pression is admissible. {Madgavkar, J.). EM¬ 
PEROR v. BABULAL BEHARI. 108 I.C. 508- 

52 Bora. 223 = 30 Bom. L. R. 321 = 29 Cp.L.J. 410- 
10 A I. Cr. R. 84= A.I.R. 1928 Bom. 158. 


EVIDENCE ACT (1872), S. 49—Report of expert* 
—S. 45—Report of expert. 

-- 1 —^The opinion of an expert which is admissible- 

against an accused is the opinion given by him at( 
the trial. Opinion given for the purposes of a 
previous suit is not substantive evidence and when- 
the accused has not the opportunity to cross-exa¬ 
mine the expert regarding that opinion its eviden¬ 
tial value is very little. 

It is doubtful whether the opinion of an expert 
recorded for the purposes of a civil suit though 
proved in a criminal case is admissible at all.’ 
at the latter trial: A. I. R. 1928 Lah. 622, Bef. 
{Jai Lai, J.). GAUDA MAL v. EMPEROR. 

110 I.C. 810 = 11 A. I. Cr. R. 5= 
29 Cr. L. J. 778=A.I.R. 1928 Lah. 921. 

-Reports of experts are not legal evidence 

unless they appear and are examined in Court- 
Evidence Expert. {Tek Chand, J.). WADHAVA v,. 
JAI KISHAN DAS. 106 I.C. 493= 

29 P. L. R. 125= A I R. 1928 Lah. 427. 
-Chemical examiner’s negative report regard¬ 
ing absence of trace of blood in the earth, leaves- 
and grass tahen from the alleged place of occur¬ 
rence will not displace strong direct evidence of 
the place of a certain murder. {Hewbould and C. 
C. Ghose. JJ.). HASSENULLASheikh V. Emperor. 

83 I.C. 485 = 26 Cr. L. J. 5 = 28 C. W. N. 561 = - 

A.I.R. 1924 Cal. 625. 
-Report of finger print bureau is not admis¬ 
sible if not subjected to cross-examination though 
parties agree to ‘abide by it. (3 N. L. R. 1 
22 C.W.N. 745, 28 I.C. 182. Ref.). {Einkhede, 
A.J.C.). PITAIN V. BABOOSINQH. 79 I. C. 641 = 

A. I. R. 1924 Nag. 183. 

- Penal Code, S. 19Z—Opinion of hand expert 

not examined on oath — Uagistrate's own observation- 
may be used as evidence. 

Where in a trial for perjury in respect of a pro¬ 
missory note which the accused said on oath waS' 
in his handwriting, the Magistrate admitted in. 
evidence the opinion of a handwriting expert- 
against the accused without his being examined on 
oath and also had his own opinion after comparing, 
the handwriting of the promissory note with vari¬ 
ous other handwTitings, that the writing was not of 
the accused. 

Held, that a conviction under S. 193 based on 
these materials is bad. The proposition that a 
Judge should not import hie personal knowledge - 
into his judgments and that if he wishes to rely on/ 
facts within his knowledge, he must go to the wit¬ 
ness box and depose to them on oath is no doubt- . 
correct in the main, but it does not apply to facts of 
which a Judge is permitted to take judicial notice- 
and nowhere in the Indian Evidence Act is it laid* 
down that a Judge must not look at exhibits pro¬ 
duced in Court or partly base his judgment on 
them. 11 W.R.Cr. 25, Foil. {MacColl, J.). S. 0. 
Gupta v. King Emperor. 76 I.C. 425= 

1 Rang. 290=25 Cr. L.J. 185=A.I.R. 1924 Rang. 17. 

-^The Report of the Government Expert, who 

never came into witness-box and whose report is nob 
supported even by an affidavit is inadmissible in 
evidence and should not form the basis of the order 
directing the prosecution on a charge of forgery. A 
sanction baaed on a piece of evidence that can in • 
no circumstances be called legal evidence and.i 
especially when there is positive legal evidence 
against it is illegal. The power of sanction should'' 
be used with great caution. {Rafique, J.). PEART 
Lal V. Kidar Nath. 75 I.C. 148— 

21 A.L.J. 399 = 4 L.R.A. Cr. 92=-- 
24 Cr. L.J. 900=A.I.R. 1923 All. 601— 
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SyiDEHCB ACT (1872), S. 43—Thumb Imprea- 
slon. 

—S. 45—Thumb irapreBsion. 

——Evidence of thumb-impression expert is 
'valuable. {Addison, J.). DILEDAD v. EMPEROR. 

113 1.0.68=30 Or. L.J. 32= 
11 A. I. Or. R. 428 = A.I.R. 1929 Lah. 210. 

-As to the probative value of the opinion of an 

■expert on fingerprints, it must have the same value 
-as the opinion of any other expert, such as a medl- 
■^al officer, etc. In each case the evidence is only a 
^uide to the Court to direct its attention to judge of 
its value. The Court is at liberty to use its own 
-discretion and to come to conclusion either in 
affirmance or differing from the view taken by the 
•expert. Though it is not safe to convict an accused 
upon the sole testimony of an expert, yet the Court 

• oazmot refuse to convict a person on the evidence of 
a fingerprint expert, merely on the ground that it is 
unsafe to base a conviction upon such evidence : 
A.I.R. 1926 Cal. 531; A. I. R. 1923 Mad. 178 and 
32 Cal. 759, Foil. {Jioala Prasad and Macpherson, 
JJ.). BASQIT SINOH V. EMPEROR. 104 I.C. 626= 

6 Pat. 303 = 28 Cr. L J. 830= A.1 R. 1928 Pat. 129. 

--Evidence of Finger Print Expert as to age of 

thumb impression opposed to date on the docu¬ 
ment—Court should be careful to accept expert 
opinion. {Sucknill, J.). Ramlakhan Pande v. 
DhaRAMDEO MISIR. 97 I. C. 335 = 

A.I.R. 1926 Pat. 575. 

-Although finger prints sometimes afiord 

valuable evidence of identity, great caution must 
be exercised in arriving at a conclusion by a com¬ 
parison of thumb impressions, and the positive 
evidence of witnesses who were undoubtedly pre¬ 
sent and were eye-witnesses to the transaction 
-should not be lightly brushed aside. {Mookerjee 
and Cuming, JJ.). BAIDYA NATH DUTT v. Anp- 
JAN BIBI. 70 I. C. 194=36 C. L. J. 9 = 

A. I. R. 1923 Gal. 240. 
- -Thumb impression—Conclusions from can 
be basis of conviction. 32 Cal. 759, Ref, {Oldfield 

• and Bamesam, JJ.). PuBEic Prosecutor v. 

ViRAMMAIi. 69 I.C. 374=16 M. L. W. 663= 

1922 M. W.N. 642=31 M. L. T.427 = 
23 Cr. L. J.694=46 Mad. 713 = 
A. I. R. 1923 Mad. 178. 
—S. 43—Value of expert evidence. 

• -Expert evidence by itself is not sufficient to 
base a conclusion. (Ross and Fazl Ali, JJ.). 
•Gobindjee MadhwAjee V. C. J. Smith. 

113 1. C. 698= A. I. R. 1928 Pat. 568. 
-Land Acquisition Act, S. 23—Expert's evi- 

• denco is useless if unsupported by data. 11 C. W.N. 

875 , 877; 10 Bom, L. R. 907, 913; 33 Bom. 325, 
■Foil. {Broadway and Fforde, JJ.). Secret.^RY 
OF State v. (Shrimati) Sarla Devi Chaudh- 
EANI. 79 I. C. 74= 5 Lah. 227 = 

A. I. R. 1924 Lah. 548. 

-Expert evidence—Value—Opinion of an ex- 

ipert is not infallible—He is likely to be partial to 
the party citing him. 11 W.R. Cr. 25, Foil. {Shadi 
Lai, C. J. and Le Bossignol, J.). HARI Singh v. 
'Laohmi Dev. 39 I.C. 220=3 L.L.J. 110= 

12 P.L.R. 1921 = A.I.R. 1921 Lah. 126. 

—S. 47—Comparison of handwriting. 

- ffandwriting—Comparison of—Weight due to 

’^Resemblance of signature—Denial of signature — 
'Onus. 

Although it is true that under the Evidence Act 
-comparison of handwriting is legitimate enough 
iand the view of persons competent to express opi- 
nions may be in many cases of considerable value, 
^the opinions of those who have not carefully 


EVIDENCE ACT (1872), S. SO—English Law and 
Indian Law. 

studied the art of oaligraphy is not as^ a rule of 
very great utility. Indeed so uncertain and in¬ 
exact is the science of the study of oaligraphy that 
it has been for some years past the tendency to re¬ 
gard evidence even of experts as of somewhat in¬ 
conclusive character. The mere fact that there is 
a resemblance between the signature alleged to be 
false and a signature admitted to be genuine does 
not carry great weight. If a signature is denied, 
the onus of proving it is on the party relying on 
its genuineness. {Bucknill, J.). BATAHU JHA v. 
PARMESHWAR RAI. 64 I.C. 234 (Pat.). 

—S. 47—‘ Habitually.’ 

-The term .“habitually ” in S. 47 means 

“ Usually,” “generally,” or ‘according to oustom.* 
It does not refer to the frequency of the occasions 
hut rather to the invariability of the practice. 

The opinion of a record-keeper, who in the course 
of his official duty has to examine and file papers 
sent to him, is relevant to prove the hand-writing 
of a person whose papers are so filed, though the 
number of such papers may not be great. 
{Crump, J.). P. B. PONDB v. EMPEROR. 

89 I.C. 1042=27 Bom. L.R. 1031 = 
26 Cr.L.J. 1474=A.I.R. 1923 Bom. 429. 

—S. 47—Proof. . , 

- Bandwriting—Proof of—Comparison is always 

an unsafe method of proof—Standard writing must be 
admitted or 'proved to be ‘writing of person to whom 
it is attributed and 'writing compared must purport to 
be in that person's hand. 

One of the ordinary methods of proving hand¬ 
writing are (1) by calling as a witness a person who 
wrote the document or saw it written or who is 
qualified to express an opinion as to the hand¬ 
writing by virtue of S. 47 of the Evidence Act. 
{Mookerjee and Buckland, JJ.). SAROJINI DASSI 

V. Hari Das Ghosb. 66 I C. 774= 

26 C. W.N. 113 = 49 Cal- 235=34 C L.J. 373= 

A.I.R. 1922 Cal. 12. 

—S. 48—Inheritance. 

-Tribal or family custom as to inheritance— 

Evidence of members of family or tribe is relevant 
—Specific instances are unnecessary, {Mr. Ameer 
Ali.) AHMAD KKAN V. MT. CHANNI BiBI. 

91 I.C. 455=52 I. A. 379 = 3 0. W. N. 93= 

6 Lah. 302=30 C. W. N.506=6 L. R- A.P.C. 190= 
A. I. R. 1925 P. C. 267=50 M. L. J. 637 (P.C.). 
—S. 49—Opinions of dead. 

-Opinion of dead person cannot be proved 

save under 8. 32 : 23 All. 37, Foil. ; 11 Cal. 463, Disi, 
[N. R. Chatterjee and Chotzner, JJ.). PEOTAP 
Chandra Deo Dhanbad deb v. Sri Raja Jaga- 
DiSH Chandra Deo dhanbal Deb. 82 I.C. 886— 

40 C. L. J. 331= A. I. R. 1923 Cal. 116, 
—S. 49—Wajib-ul-arz. 

-Inteipretation of wajib-ul-are by some mem¬ 
bers of family is admissible when custom applic¬ 
able to that family as entered in the wajib-uharz is 
in question. (Dalai, J. C.). SHARFUDDIN v. NIA- 

mat ali. 87 I. C. 8= A. I. R. 1925 Oudh 688. 

—S. 30—Dispute about divorce. 

■ Where the question is whether A divorced B 
and B's marriage to C was valid, the conduct and 
opinion expressed by the parties concerned and of 
all the people of their caste is relevant under S. 50. 
(Ballifax and Macnair, A. J. Cs.). JANGLIA i), 
JHINGRYA. 63 I. C. 594= A. I. R. 1921 Nag. 71. 
—8. 80—English Law and Indian Law. 

- General reputation of marriage relationship. 

S. 50 enacts a rule difierent from the law in 
England. According to English ij^w general 
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evidence act (1872), S. 50—Family conduct. 

reputation is admissible to establish the fact of 
parties being married but S. 50 is limited to opinion 
os expressed by conduct. {YerikaUistthba Rao and 
Madhavan Nair, JJ.), SESHAMMAL v. Kxjppakai- 
Y^GAR. 911. C. 462= A. I. R. 1926 Mad. 475. 
—8. SO-^Pamily conduct. 

--Distribution and devolution of family pro¬ 
perty is often very valuable evidence of “family 
conduct “ under S. 50. {Venkaiasuhla Rao 
and Madhavan Nair, JJ.). Seshammal v. 
Kuppanaiyangar. 91 I.c. 462 = 

A.I.R. 1926 Mad. 475. 

—S. 90—Hearsay evidence. 

-Mere hearsay evidence about relationship of 

parties is not admissible. 32 Cal. 84 (P.C.); A. I. R. 
1922 P.C. 139; 39 Cal. 492 (P. O.); 26 I. C. 110 and 
26 All. 581, Ref, to. {Dalip Singh, J.). MOHAN LAI; 

V. Mt. Tulsan. 109 i.c. 774 = 

A.I.R. 1928 Lah. 824. 
—S. 90—Long co-habitation. 

— Presumption of marriage. 

Long co-habitation and conduct inconsistent with 
any other relationship would give rise to a strong 
presumption of the existence of a valid marriage • 
21 Cal. 666 and 8 L.B.R. 222, Foil. {Godfrey and 
Doyle, JJ.). Kyon Hoe Tsee v. Kyon Wong Si. 

96 I.C. 762 = 5 Bur. L.J. 17 = 
A.I.R. 1926 Rang. 90. 
• ‘Long co-habitation cannot establish marriage 

where proof to the contrary exists. 

The so-called sword wives of the Tanjore Raja 
were held to be mere concubines though permanent 
concubines and though treated in many respects as 
legally married wives. {Spencer, Offg. C. J. and 
Kumaraswami Sastri, J.). MAHARAJA OP 
KOLHAPUR V. SUNDARAM AYYAR. 93 I.C. 705= 

48 Mad. 1 = A.I.R. 1925 Mad. 497. 
—S. 50—Marriage—Legality of. 

- - Where the question is as to the legitimacy of 

a certain type of marriage contracted by the mem¬ 
bers of a certain family, much may be gathered 
from the treatment accorded to the alleged wives 
and from the way in which they speak of them¬ 
selves in official documents and petitions and legal 
proceedings in which they were parties. Evidence 
of this kind is conduct admissible under S. 50 of 
the Evidence Act (illustration B), as it shows the 
repute in which such marriage was hold in the 
family. {Spencer, Offg. C. J. and Kumaraswami 
Sastri, J.). MAHARAJA OF KOLHAPUR v. 
SUNDARAM AYYAR. 93 I.C. 705=48 Mad. 1 = 

A.I.R. 1925 Mad. 497. 
—S. 90—Marriage—Proof of. 

-Proof of, by character and conduct of relatives 

of parties is not correct. {Lord Shaw). MOHABBAT 
Ali Khan v. Md. Ibrahim Khan. 117 I.C. 17= 

1929 A.L.J. 465 = 33 C.W.N. 645= 
31 Bom. L.R. 846=6 O.W.N. 517=56 I.A. 201 = 
50 G.L.J. 89=30 M.L.W. 97=1929 M.W.N. 676 = 
10 Lah. 725=31 P.L.R. 1 = A.I.R. 1929 P.C. 135 = 

57 M.L J. 366 (P.C.). 

— -A Court under the provisions of 8. 50 while 

not directed to exclude evidence of opinion as 
expressed by conduct to prove such a marriage is 
directed not to base a finding that such a marriage 
has taken place upon the evidence of opinion alone, 
{Stuari, C. J.). RAGHUPAT SiNGH v. KING 

Emperor. , , 

100 I.C 535=4 O.W.N. 172 = 28 Cr. L. J. 311 = 
7 A. I. Cr. R. 436= A.I.R. 1927 Oudh 140. 

—S. 50—Reverslonership. ^ j 

-Inam statements purporting to be nlea on 

behalf of a certain Hindu woman but actually 


EVIDENCE ACT (1872), 8. 54—Evidencft of ba^ 
character. 

signed by her brother’s son are inadmissible on ar 
question as to whether certain persons are her- 
reversioners. {Ramesam, J.), KRISHNAMAOHARLT7 
V. S. VIJAYASARATHY. 88 I.C. 646 = 

22 M. L. W. 73 = 1929 M. W. N. 117= 
A.I.R. 1925 Mad. 823 = 48 M.L.J. 467. 
—8. 51—General repute. 

—I-In an action for damages, for libel or slander; 

evidence may be given in mitigation of damages to 
show that the plaintiff had general bad character- 
(8 Q. B. D. 491 and Odgers on Libel and Slander, 
5th Edition, page 402). Similarly in Criminal, 
prosecution where it is essential, in order to con¬ 
stitute the offence of defamation, that the persons 
who makes or publishes the imputation complain¬ 
ed of, should intend to harm, or know or have reason- 
to believe that the imputation will harm the repu¬ 
tation of the person conoemieg whom it is made or* 
published, the question what reputation the com¬ 
plainant had is relevant. If it is proved that the 
complainant had a notoriously bad reputation as a 
bribe-taker, the imputation made as to his having 
taken a bribe on the particular occasion even if 
false, could not damage his reputation as he hadi 
none to lose. {Martineau, J.). DEVI DIAL v. KING 
Emperor. 73 I.C. 805=4 Lah. 55= 

2 P. W. R. Cr. 1923 = 24 Cr. L. J. 693= 

A.I.R. 1923 Lah. 225. 
—S. 54—Evidence of bad character. 

■ Evidence to show character of persons as¬ 
sociating with accused and nature of association' 
is also inadmissible. {Kemp, J.). EMPEROR 

Wahiduddin Hamiduddin (No. i.) 

32 Bom. L.R. 324=A.I.R. 1930 Bom. 157. 

■ It is not competent for the prosecution to- 
adduce evidence tending to show that the accused' 
has been guilty of criminal acts other than those 
covered by the indictment, for the purpose of 
leading to the conclusion that the accused is a 
person likely from his criminal conduct or charac¬ 
ter to have committed the offence fox which ho¬ 
is being tried. On the other hand, the mere fact 
that the evidence adduced tends to show the- 
commission of other crimes does not render it. 
inadmissible if it be relevant to an issue : Mahin. 
v Attorney-General for New South Wales, (1894) 
A. C. 57, Foil. 

Evidence of defalcations both prior or subse¬ 
quent whether such defalcations formed the basis- 
of another charge on which the accused may have 
been acquitted or not are admissible in evidence to- 
prove guilty intent as also to anticipate the defenco 
of the non-existence of such intent. {Kincaid, J.C, 
and Rupchand Bilaram, A. J. C.). EMPEROR v. 
STEWART. 97 I.C. 1041 = 27 Cr. L. J. 1217= 

21 S. L. R. 55 = A. I. R. 1927 Sind 28. 

-Evidence of bad character to prove motivo 

for the crime or otherwise relevant is not excluded. 
47 Cal. 671 and A. I. R. 1923 Bom. 71, Dtst^- 
{MullicJc, Ag. C. J. and Jwala Prasad, J.)> 

DHANUK V. Emperor. 93 I. C. 884= 6 P®**- 

7 P. L. T. 396 = 27 Cr. L. J- 484- 

A.I.R. 1926 Pat. 232. 
■Evidence of previous bad character is 


rant except where it is given for the purpose 
ihowing that the accused was of a bad charactered, 
.herefore likely to commit offences of the kind in 
juestion. Under S. 167, improper admission is no- 
ground for a new trial if there is other evid^®® 
iuffioient to support the conviction. {Rattigan, C.t/- 
ind Martineau, J,). Daulat Bam v. EMPBROR* 

22 CF.L.J. 128=59 I.C. 560- 
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SyiDBMCB ACT (1872). S. Bi-'HabUaal theft. 

—B. 54—Habitual theft. 

I In a case wbete the offence for which the 
accused are being tried is the particular one of 
belonging to a gang of daooits, evidence merely 
that the accused habitually commits thefts (as 
opposed to dacoity and possibly robbery) is not 
evidence indicating an intention to commit the 
particular crime of which the accused is charged 
and is therefore inadmissible. But where the ac¬ 
cused himself has given evidence that he has a 
good character such evidence is admissible under 
8. 64: 32 Mad. 179, Foil. (Fawcett, J.). EMPEROR v. 
HAJI SHER MAHOMED. 

75 I.C. 67 = 46 Bom. 958 = 25 Bom. L.B. 214= 
24 Gr. L.J. 867 = A.I.B. 1923 Bom. 71. 

“S. 84—Object. 

-The object of S. 54 is to lay down that evi¬ 
dence of bad character including a previous con¬ 
viction is, as a rule, irrelevant “ to help to 
establish an accused person’s guilt,” but not to lay 
down that it may not be taken into account in 
passing sentence : 39 Bom. 326, Foil. (Wallace, J.). 
SUBAN Sahib v. emperor. 115 I.C. 483= 

82 Had. 388 = 29 H.L.W. 194=2 H.Cr.C, 65= 
1929 H.W.N. 393=30 Cr.L.J. 471= 
12 A.I. Gr.R. 256=A.I.R. 1929 Had. 306 = 

56 U.L.J. 595. 

—8. 84—Past good character. 

- Past good character does not lead to presump¬ 
tion of innocence but to prove guilt of such a man-, 
evidence against him must be of an unimpeachable 
ciuxracter. 

The mere fact that a person has enjoyed the con¬ 
fidence of his superiors or that he had in fact led 
a life of honesty during the past, is no reason to 
suppose that he will not succumb to temptation at 
the close of his career, but before a man of this 
type and such antecedents is adjudged guilty, the 
evidence against him must be of an unimpeachable 
character. (Teh Chand, J.). MANGAL HAl v. Em- 
PBROR. 110 I.C. 676= 

10 L.L.J. 262=29 P.L.R. 703=10 A.I.Cr.R. 819= 

29 Cr. L.J. 740 = A.I.R. 1928 Lah. 647. 

^8. 84—Previous conviction. 

Previous convictions and proceedings under 
S. 110, Cr. P. Code, are admissible in a case 
under S. 401 for the purpose of proving habit 
though not of general bad character and are not 
excluded by 8. 54, Evidence Act: 13 Cr.L.J. 539 ; 
38 Cal. 438 and A.I.R. 1925 Bom. 195, Rel. on ; 
82 Mad. 179 and A.I.R. 1923 Bom.'71, Diss. and 
Diet. (Percival, J.C. and Bupchand, A. J. C.). 
BAKSHO V. EMPEROR. A.I.R. 1930 Sind 211. 

■-^—Section 54 does not apply to cases in which 

the bad character of any person is itself a fact in 
issue. If the evidence of bad character is intro¬ 
duced in order to establish a relevant fact, the evi¬ 
dence of bad character is admissible. Where the 
evidence of previous conviction or the evidence that 
a man has been bound over under the preventive 
sections can be considered only as evidence of 
oharaober it must be excluded, but where such evi¬ 
dence is admissible aliunde, it should not be 
excluded. Such evidence is admissible under 8.14, 
not as evidence of character, but as evidence to 
prove habit and association.27 Gal. 139; 32 Mad. 179; 
A.I.R. 1923 Bom. 71; A.I.R. 1925 Cal. 872 and 
A.I.R. 1925 Oudh 144, Ref. (Stuart, C.J. and Baza, 
J.). Khilawanv. Emperor. 112 1.0.337= 

8 0. V.N. 760 = 29 Gp. L. J. 1009 = 
11 A.I. Gr. B.273=A. I. R. 1928 Oudh 430. 


EYIDENGE ACT (1872), S. 54--Scope. iiVa 

Guilt of joint possession of cocaine—Evi¬ 
dence of previous conviction of trafficking in cocaine 
and history sheet opened by the police are inadmis¬ 
sible. (Stuart, C.J.). RAHIM BAKHSH v. EMPEROR. 

109 I.C. 349 = 8 O.W.N. 124= 

9 A. I. Cr. R. 416 = 10 A.I. Gr. R. 169 = 
29 Cr. L.J. 925= A.I.R. 1928 Oudh 215. 

■ Former judgment more than 25 years old 
and convicting accused of dacoity is admissible in 
a case under S. 401, I.P.C., for showing criminal 
tendency to commit theft and not habit of commit¬ 
ting theft. 14 Bom. L. R. 873 and 88 Gal. 408, Foil. 
(Marten and Fawcett, JJ.). Motiram Habi v. 
EMPEROR. 89 I.C. 527 = 26 Bom. L-R. 1223 = 

26 Cr. L.J. 1391 = A.I.R. 1925 Bom. 195. 

— The principle underlying the legal provision 

may also be seen in S. 54 of the Indian Evidence 
Act nnder vrhioh a previous conviction is declared 
inadmissible against an accused person, except 
where evidence of bad character is relevant. A;.I.R. 
1923 Gal. 707, Z)Mt. (MayOung, J.). MAUNG B. GYI 
V. the Grown. 81 I.C. 106=1 Rang. 620= 

A I R. 1924 Rang. 91. 

I During the trial of the accused for a substan¬ 

tive offence, the evidence about the previous con¬ 
viction should not be recorded. Such evidence is 
forbidden by S. 54 unless the accused offers evi¬ 
dence of good character. (Jwala Prasad and Sultan 
Ahmed, JJ.). TEKA AHIR v. EMPEROR. 

60 I..G 331=22 Or. L.J. 219 = 5 Pat. L.J. 706. 
—8. 54—Previoas dUhonesty. 

— I Evidence of a previous act of dishonesty of 

the accused can only be allowed to prevent the ac¬ 
cused person from pleading that the act under 
consideration was committed without a dishonest 
intention. (Addison and Kemp, JJ.). EMPEROR 
V. BAKHWOR LAL. 102 I.C. 492= 

8 A.I. Cr. R. 196 = 28 P.L.R. 313 = 
28 Gr. L.J. 856= A. I. R. 1927 Lah. 549. 
—8. 94~Preyloas Security prooeedings. 

-Order under 8.118, Or. P. Gode can be proved 

against a person proceeded against under S. 110, 
though the order is not a conviction under Evi¬ 
dence Act, 8. 54, Expln. 2. (Ashworth and King, 
JJ.). EMPEROR V. KUMEBA. 51 All. 275 = 

1929 Gr. G. 346= A.I.R. 1929 All. 650. 

—S. 54—Preyloas sedition. 

-As a general rule in sedition cases evidence 

of previous sedition is inadmissible. It is no 
doubt open to the prosecution, where the accused 
himself tries to show that he is a well affected 
man, because he has been particularly making 
loyal speeches, to prove that he has been in the 
habit of making seditious speeches. Also the 
speech, the subject of charge, may be of such a 
character that its meaning is not patent. It may 
contain obscure, political, social or historical re¬ 
ferences, elucidation of which may be sought 
from previous speeches of the same accused. In 
such a case previous speeches would be admis¬ 
sible. (Kennedy, J.C.). Emperor v. Govinda- 
NAND. 84 I.o. 448 = 26 Gr. L.J. 304 = 

A.I.R. 1921 Sind 199. 

—-8. 84—Soope. 

I -8. 64 of the Evidence Act does not apply to 

oases in which the bad character of any person is 
itself a fact in issue. (Baza and Nanavulty, JJ,). 
Bachchu V. Emperor. 7 O.W.N. 862= 

1930 Gr. C. 1079 = A I.R. 1930 Oudh 4SS. 

-Section 64 regulates what is relevant for the 

purpose of proof at an enquiry or trial, not what is 
relevant for the purpose of deciding whether a 
longer or shorter sentence is to be imposed. 
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EVIDENCE ACT (1872), S, 56—Gnstom.^: 

{Rutledge, G. J., Carr, Cunliffe and Das, JJ.). 
EMPEROB V. NQA BA SHBIN. Ill 1.0.433=: 

6 Rang. 391 = 11 A.I.Cr.R. 126= 
29 Cr. L.J. 869=A.I.R. 1928 Rang. 200 (P.B.). 

—B. 56—Custom. 

-Custom repeatedly brought to the notice of 

Court may: be taken judicial notice of. {Baker, 
Offg. J.C,). Mt. Bang v. Puean Singh. 

A.I.R. 1923 Nag. 174. 

—S. 86—Fact transpiring in Court. 

-A Court can take judicial notice of facts 

transpiring in Court. {Kulwant Sahay and Mac- 
pherson, JJ.). iOhattra Kumaei Devi v. Mohan 
Bikram Shah. 121 l.C. 337. 

—S. 56—Judgments. 

Court will take jxidicial notice of judgments 
hut not of statements of facts therein—Custom proved 
in a previous suit between certain parties will not 
affect other parties in a subsequent suit. 

When a custom has been repeatedly proved, the 
Court may take judicial notice of the fact that a 
certain class of people is governed by the custom. 
{Tyahji,A.J.C.). TULSIDAS KESHOWDAS v. PAKIE 
MAHOMED. 93 l.C. 321=19 S.L.R. 376= 

A.I.R. 1926 Sind 161. 

—S. 56—Registration endorsement. 

-Judicial notice should be taken of the en¬ 
dorsement of the Sub-Registrar and his signature. 
{B. B. Ghose and Roy, JJ.). Radha MOHUN v. 
Niupendba Nath. 105 l.C. 422= 

47 C.L.J. 116=A.I.R. 1928 Gal. 154. 

—S. 57—Custom of privacy. 

-There is a customary right of privacy pre¬ 
vailing in Oudh which is so well established and 
known, as not to require proof, in any case 
by a party setting it up and the Court itself may 
take judicial notice of the custom. 10 All. 358, Rel. 
on. {Ashworth, J.). BAGEIDI v. RariM BUX. 

93 I.G. 332=13 0. L. J. 512= 
A. I. R. 1926 Oudh 352. 

—S. 57—Government notification. 

-Judicial notice of a Government notification 

should not bo taken by Court. {Sulaiman and 
Ashworth, JJ.). COLLECTOR OF CAWNPORE v. 
JUGAL KISHORE. 107 I.G. 578= 

A.I.R. 1928 All. 355. 
—S. 57—Matter of public history. 

-The questiou of title between trustee of pro¬ 
perty, alleged to be dedicated to religious user, 
though an old and historical institution, and a 
private person cannot be doomed to be a “matter 
of public history** within the meaning of S. 64 
and historical works cannot be used to establish 
title to such property. Books written as late as 
when the dispute has already arisen cannot be re¬ 
ferred to oven if S. 57 is held applicable. 46 I. O. 
119, PoW. {Tek Chand and Agha Haidar, JJ.). 
Sant Singh v. B. Rallia ram. 31 P.L.R. 372= 

A.I.R. 1930 Lah. 744. 

—S. 57—Municipal rules. 

-Rules by the Hyderabad (Sind) Municipality 

in regard to Water rates and purportiog ^ to have 
the force of law, can be taken judicial notice of by 
the Court. {Fawcett, J.C. and Kemp, A.J.C.). COM¬ 
MITTEE OP MANAGEMENT OP HYDERABAD V SBTH 
RAMOHAND LOWNKIRAM. 87 I. C. 258 = 

16 S.Xi.R* 98=A.I.R. 1923 Sind 1. 

— S. 57—Registered letter. ^ a 

--Coutt toko judioifil iiofcic6 thftt rogistcred 

letter reaches the destinatioix 24 hours later than au 


EVIDENCE ACT (1872), iS. 66—Applicability. 

ordinary letter. {Walsh, Ag. C.J..andBa^rji, J.). 
Ohatubbhdj RamIjAl V. SecretABY op State. 

99 l.C. 622=A.I.R. 1927 All. 215. 

—S. 37—Signature of officer. 

- 'Signature of a Gazetted officer—Judicial notice 

can he taken. 

The applicability of the sub-section is not contin¬ 
gent on the exhibition of a copy of the Fort Saint 
George Gazette containing a notification of his 
appointment as such officer. {Ayling and Ramesam, 
JJ.). ChoLANOHERI AYAMMA, In re. 72 l.C. 515 = 

24 Gr.L.J. 403=17 M. L. W. 613= 
32 M. L. T. 300 = 1923 M. W. N. 290= 
A I R. 1923 Mad. 600=44 M.L.J. 557. 

—S. 57—Thefts on Railways. 

-It is obviously unfair to the railway com¬ 
pany to take judicial notice of thefts on the rail¬ 
ways. It is for the plaintiff asking for damages 
to prove “wilful neglect’’ on the part of the defen¬ 
dant railway. If he wishes to rely on the occur¬ 
rence of thefts and inadequacy of the method of 
sealing waggons, it is for him to lead evidence on 
the point. A.I.R. 1926 All. 641, Rel. on. {Addison, 
and Bhide, JJ.). SECRETARY OP STATED. GHA- 
NAYA LAL SRIKISHAN OP AMRITSAR. 

Ill l.C. 523 = 10 Lah. 329 = 
A. I.R. 1928 Lah. 837. 

—8. 57—Warrant. 


- Warrant issued under S. 46, Calcutta Police 

Act is not public record—Its contents must be proved 
in a regular way. 

A warrant issued under the provisions of S. 46 
of the Calcutta Police Act is not a public record and 
there is no presumption of any kind attaching to 
it; therefore the contents thereof must be proved 
in the popular way and, therefore, it is incumbent 
upon the prosecution to prove that a warrant of 
this description was in strict compliance with the 
provisions of 8. 46 of the Act and that it was issued 
after information upon oath had been brought 
before the issuing officer and after such enquiry 
as he thought it necessary to make had been 
made. {C.C. Ghose and Chotzner, JJ.). B. WALVB- 
KAR V. KING Emperor. 96 1.0. 264= 

63 Cal. 718=30 C. W. N. 713= 
07 n*. T. J Q20= A.I.R. 1926 Gal. 966. 


—S- 58—Admission of execution. 

_Admission of execution of a document dis¬ 
penses with the necessity of proof of proper attes¬ 
tation. 6 Pat. Xj. j. 465, Appl. 

Where the defendant mortgagor was an illiterate 
pardanashin lady, 

Held, that the mere admission of her execution 
of the document is not sufficient to dispense with 
the necessity of proving the passing of consider¬ 
ation. {Das and Ross, J J.). RAM LAL SINGH d. 
Mt. Septi. 94 I. C. 658— 

1926 P.H.C.C. 117= A.I.R. 1926 Pat. 295. 

—^S. 58—Admission, what is. 

-I-Mere reference in plaint to suit contract 

ing made on ' office dhara ’ is no indication to the 
defendants that plaintiffs rely on one of the tems 
of the “office dhara’’ in support of their claim. 
{Kennedy, J.C. and Rupchand Bilaram, A.J-C.), 

Firm of dabsomal Ramohand v. Firm op 
YUSAPALI ADAMI. 86 I. C. 864=18 S.L.R* 285— 

A. I. R. 1925 Sind 80. 

—8. 58— Applicability. . . , 

——Section 58 makes ’HO exception of criminal 
trials and the Criminal Courts, as a matter of 
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EVIDBHOE ACT (1872), B. 58—Applicability. 

‘piaotloe, do not insist on every fact wbioh is admit' 
^d by accused being proved by the prosecution. 
But, under the proviso^ the practice is to insist on 
^roof of all really essential facts. {Wasir Hasan 
■and Simpson^ Ag.J.Cs.). Bhulan v. Emperoe. 

91 I.C. 233=27 Cp.L.J. 57= 
A.I.R. 1926 Oudh 215. 

-Section 58 normally relates to agreed state* 

onents of facts made between both parties to save 
time and expense at a trial. But where there is no 
agreement to admit facts, and no pleading has been 
put in by a party it cannot be said any such admis¬ 
sion has been made in his pleading. (Shah, 
Ag. O. J., Marten and Fawcett, JJ.). John Over 
V. Muriel a. i. Over. 91 I.C. 20= 

49 Bom. 368=27 Bom. L.R. 251 = 

A.I.R. 1925 Bom. 231. 

-Divorce cases—Section does not apply. 

{Shah, Ag. C. J., Marten and Fawcett, JJ.). JOHN 
■Over v. Muriel a. t. Over. 9i I.C. 20= 

49 Bom. 368 = 27 Bom. L.R. 251 = 

A.I.R. 1925 Bom. 231. 

—S. 58—Document. 

-Proof of, may be waived by party affected by 

it, but validity of document is not affected thereby. 
36 Mad. 607; A.I.R. 1918 P. 0. 3, Ref. (Dawson- 
Miller, C.J. and MuUick, J.). BrUNATH SINGH 
V. BRIJBAJ KUER. 68 I.C. 383 = 

2 Pat. 52=4 P.L.T 239 = 
A I R. 1922 Pat. 514. 

—S. 58—Partition. 

-Where the defendants alleged that the plain¬ 
tiff had executed certain unregistered deeds by 
'Which the inheritance of a common ancestor was 
partitioned, and the plaintiff in his pleadings by 
necessary implication admitted the said allegation. 

Held, that oral partition being permissible S. 5d,of 
■the Evidence Act made evidence on this point un* 
necessary and therefore the provisions of Ss.9l and 
92 of the Evidence Act would not prevent defen* 
■dants from relying on the partition. (Heald and 
Lentaigne, JJ.). MAUNG Po Kin v. Maung Shwe 
BYA. 76 I.C. 855=1 Rang. 405 = 

A.I.R. 1924 Rang. 155. 

—S. 60—Direct evidence. 

- Under S. 67 direct evidence of handwriting is 

■not always necessary — S, 60 does not exclude circum¬ 
stantial evidence of a thing which could be seen, heard 
■and felt. 

It was never intended by S. 60 to ex¬ 
clude circumstantial evidence of a thing which 
could be seen, heard and felt, though at 
£r8t sight the section might appear to have that 
meaning. 12 B,L.R. App. 18, Foil. (Cuming and 
Mukerji, JJ.). KARALI PROSAD DUTTA v. E.t. Rt 
CO. Ill I.C. 792=48 C.L.J. 32= 

A.I.R. 1928 Cal. 498. 
-Oral evidence must in all cases be direct in¬ 
cluding the occasion when secondary evidence is 
being taken under S. 63 (5) of tbe contents of a 
.document so that the deponent’s having read the 
-document becomes necessary. (Young and Baguley, 
JJ.). KALENTHER AMMAL BY HER ATTORNEY 
MEIERA LEBBAI MERIOAIR V. Ma Mi. 

84 I.C. 175=2 Rang. 400 = 3 Bur.L.J. 172 = 

A.I.R. 1924 Rang. 363. 

—8. 60—Dying declaration. 

• ‘ Proof of. 

Witnesses should not be allowed to prove a 
dying declaration as if it is a substantial piece of 
evidence in the case. The relevant fact to be proved 


EVIDENCE ACT (1872), S. 60—JaU identlfloa- 
tlon. 

is the statement made by a deceased person admis¬ 
sible under S. 32 of the Evidence Act, and that 
statement is not a document made by the Magis¬ 
trate but the verbal statement made by the deceas¬ 
ed person. The only way of proving a dying decla¬ 
ration is by the evidence of some witness who 
heard it made, the witness being at liberty to 
refresh his memory by referring to the note made 
by him or read over to him at or about the time the 
statement is made. (Abdul Qadir, J.). EUNJ LAL 
V. Emperor. 67 I.C. 577=23 Cr.L.J. 417= 

6 L.Ii.J. 11S = A.I.R. 1924 Lah. 12. 

—S. 60—Exparte afiSdavits. 

--Ordinary documents are not proved by mere 

exparte afiddavits when tbe person trying to prove 
them does not submit himself to cross-examina¬ 
tion. Under special circumstances affidavits under 
Order XIX may be allowed to be read in evidence, 
but even then if the opposite party bona fide de¬ 
sires the attendance of the witness for cross-exa¬ 
mination be has to appear. (Sulaiman, J.). HABIB 
Bux V. Samuel Pitz & Co., Ltd. 

89 I.C. 22=23 A.L.J. 961 = 6 L.R.A. Civ. 553= 

A. 1. R. 1926 All. 161. 

—S- 60—Fact of deposing. 

-Pact of deposing might be proved by any one 

who has seen and heard witness. 27 Cal. 639. 
(P. C.) and 34 Mad. 349 (P. B.), Ref. (Ramesam, J.). 
K. 8. Ganapathi AIYAR V. Sakharayappa 
Mudaliar. 115 I. C. 147= 

A. I. R. 1929 Mad. 187. 

—S 60—Hearsay evidence. 

-Evidence of a witness that he learnt that 

one of the accused is known by a certain name is 
hearsay evidence and is therefore inadmissible. 
(Boys, J.). DANNA V. KiNG-BmpeROR. 

108 I. C. 689=9 A.I Gf. R. 194= 
9 L.R.A. Cf. 27 = 29 Cf. L. J. 449. 

-Hearsay evidence is inadmissible. (Teunon 

and Ghose, JJ.). ASHUTOSH DAS y. KING 
Emperor. 66 I. C. 513=34 C. L. J. 53. 

-The introduction as evidence of a hearsay 

statement regarding the nature of the occurrence in 
question and the absence from the Judge’s 
charge to the jury of any caution against the 
attaching of any value thereto was reprehensible. 
(Teunon and Ghose, JJ.), EMPEROR v. LALIT 
Mohan Singh Roy. 62 I . C. 578= 

25 C. W. N. 788 = 22 Cp. L. J. 562= 

A 1. R. 1921 Cal. Ill- 

—S. 60—Jail identiffoation. 

-Statements of witnesses at jail identification 

are not made on oath, and again, they are made in 
the course of extra-judicial proceedings. The law 
does not allow statements of this kind to be made 
available as evidence at the trial unless and until 
the persons who made those statements are called 
as witnesses. When these persons are called as 
witnessess then these previous statements become 
admissible, not as substantive evidence in the 
case, but merely as evidence to corroborate or con¬ 
tradict the statements made by these witnesses in 
Court. If when an identifying witness called in 
the Sessions Court, states there that he can iden¬ 
tify no one, there is obviously nothing to corrobo¬ 
rate and so the evidence of the previous statement, 
express or implied, made in the course of the identi¬ 
fication proceedings in the jail is not admissible. 
(I/indsay and Sulaiman, JJ.). N AGIN A v 

Emperor. 95 I. C. 477=19 A. L.J. 947= 

27 Cr. L. j. 813=a. I. R. 1921 All. 215, 
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EVIDENCE ACT (1872), S. 6(H-Opinio]is and im- 
presBioDB. 

—S. 60—OpInionB and ImpresBions. 

— ■ Only 'what the witness actually saw and 
heard as to what a mob was doing and saying is 
admissible to prove the nature of the assembly ; 
his opinion and impressions that the assembly ap* 
peared to be unlawful are not admissible. {Jwala 
Prasad, J.). JoQi Raut v. Emperor. 

105 I. C. 234 = 9 P.L.T. 260 = 28 Cr. L. J. 906= 

A. I. R. 1928 Pat. 98. 

—S. 60—Solicitor’s books. 

■ Entries in solicitor’s books of account re¬ 

garding object of purchase for client are neither 
inadmissible nor irrelevant nor hearsay. (Viscount 
Sumner.) HARIRAM SEROUGEE V. MADAN GOPAIi 
Bagea. 114 I.C. 565=1929 A.L.J. 406= 

49 C.L.J. 335 = 33 C.W.N. 493=31 Bom. L.R. 710 = 

1929 M. W. N. 422 = 30 M L.W. 835= 
A.I.R. 1929 P C. 77=57 M. L. J. 581 (P.C.). 

—S. 60—Statement of accused. 

-Statement by accused immediately after 

the ofience is relevant but statemen t by another 
person to the accused must be proved by the person 
who heard it. (Broadioay and Campbell, JJ.). 
KAKAR SINGH V. THE CROWN. 81 I.C. 717 = 

6 L.L.J. 575=25 Cr. L.J. 1005 = 

A.I.R. 1924 Lah. 733. 

—S- 61—Copy of document. 

- — That the man producing a document 
used the same to settle disputes between the vil¬ 
lagers, and before him the document was in the 
possession of his father, does not make the docu¬ 
ment a true copy of the original (chitta). (B. B. 
Ohose and Bose, JJ.). ABDUL BARI V. HRISHIKESH 

MITTRA. 49 C.L J. 546= A.I.R. 1929 Cal. 459. 


—8. 62—Newspaper. 

-One specimen of a newspaper is not a copy of 

another specimen of the same newspaper of the same 
date. There is no relation between them of copy 
and original. They are all counterpart originals, 
each being primary evidence of the contents of the 
rest. (Hilton, J.). RAM CHANDRA v. EMPEROR. 

120 I.C. 798 = 1930 Cr. C. 331 = 31 Cr L.J. 168 = 

A.I.R. 1930 Lah. 371. 

—S. 63—Certified copy. 

-A certified copy is sufficient secondary ev^ 

dence under 8. 63 of the existence, conditions ana 

contents of the deed but not of its 

which must be proved as required under b. 

(Dalai, J.). Sheikh Karimullah v. Gudar 

Koebi. 82 I. C. 806 = 5 h. K. *■ 

A. I. R- 1925 All. 56. 

-The registration copy o£ a document cannot 

bo admitted in evidence in absence of ® 

of the original. (Devadoss, J.). T- 
CHARYULU t;. T. K. VENKATA RAMANUJA 

CHARYULU. 85 I.C. 524-21 ILL. W. 

A. I. R. 1925 Mad. 345 = 47 M. L. J. 906. 

-Where the Sub-Begistrar being doubtf^ 

about the execution of a document brough 

for registration, prepared a copy of the same for 

forwarding it to District Registrar for opinio • 

Held, that such a copy was secondary 
of the document. (Ktnkhede, A. J.O.h oaxa . 
Bhaurao. 781. C. 865 = A.I.R. 1924 Nag. 373. 

—S. 63—ContentB of document. 

-Secondary evidence of a 

of its contents by person who read the 
and oral evidence as to the terms of a . ,6 ® 
which have been reduced to . 

nfthe contents-of the document. U. B. 


EVIDENCE ACT (1872), S. 68—Oral eYidence. 

II Evidence P. 13, Foil. (Saunders, J. O.)^ 
MAUNQ PO din V. MAUNG PO NTBIN. 

66 I. C. 360=4 U. B. R. 80= A.I.R. 1921 U.B. 3. 

—8. 63—Copy of copy. 

-Copy of copy of document produced and^ 

admitted to record by consent—Although it cannoh 
prove anything which under Evidence Act cannot 
be proved, yet it can be admitted to show oontenta 
of original. A. I. R. 1925 Mad. 257, Appr, 
(Reilly, J.). Nabasayya v. Kbishnamuethi.- 

115 I.C. 509 = A.I.R. 1928 Mad. 1255. 

—S. 63—Direct eYidence. 

-Oral evidence must in all cases be direct in¬ 
cluding the occasion when secondary evidence is- 
being taken under S. 63 (5) of the contents of s 
document so that the deponent’s having read the* 
document becomes necessary. (Young and Baguley, 
JJ.). KALENTHER AMMAL by her ATTORNEY 
A. 8. MEERA LEBBAI MEBIOAIR V. ma Mi. 

84 I.C. 175=2 Rang. 400 = 
3 Bur. L. J. 172= A.I.R. 1924 Rang. 363. 


—8. 63—Illiterate witness. 

-If a document is read over to a man 


because 


he cannot read himself, and he thereupon signs ib 
and as containing what has been read over to him, 
he may be said within S. 63 to have seen-* 
the contents of that document: 12 A.L.J. 239, Disi. 
(Walsh, J.). PUDAI SINGH v. BRIJ MANGAL. 

73 I.C. 654 = A.I.R. 1923 All. 612^ 

■ ■ Witness unable to read the document—Hia- 
evidence is not secondary evidence of the contents- 
of that document. 12 A. L. J. 239, Foil. 
(Daniels, J,) Ramji DAS v. MIHIN Lal. 

71 I.C. 654= A.I.R. 1923 All. 441*. 

_Where the only witness in support of the- 

mortgage is one Bindeshri, an illiterate person, 
and no other witnesses have been produced. 

Held, that such an illiterate person could not be 
deemed to be one who has seen the mortgage with¬ 
in Cl. 5 of S. 63, of the Evidence Act. (Gohul 
Prasad, /.). JANKI v. RAM KiSHORE. 

’ ' 66 I.C. 557 = A.I.R. 1922 All. 232. 


—S. 63 —Objections. 

__Admissibility of a copy of a copy of the 

original document—Objection regarding admissi¬ 
bility not raised in lower Court—Objection is nob 
open in appeal. (Devadoss, J.). K. LATCHA^A 
SUBUDHI V. V. SBETHARAM4YYA. 84 I.C. 921 = 

20 M.L.W. 719 = 35 M.L.T. 129 = 
1924 M.W.N. 923=A.I.R. 1925 Mad. 257. 

—8. 63 — Oral evidence. 

_Evidence that the witness saw the dooument 

and heard it read out by some one else is only 
hearsay so far as the contents are concerned, and' 
does not fulfil the requirements of S 60. A. I. B- 
1927 P. C. 15, Foil. ; A. I. R. 1924 All. 792, Diss. 
from. (Srivastava, J.). RAM PlABAY v. BAM 
RAQHUBIR LAL. 112 I.C. 310. 

-Oral evidence to be secondary evidence or 

the contents of a document must be of persons wha 
have read the document. (Sir John Wallis.) 

Ml V. KALLANDER AMMAL. 

45 I.C. 263=5 Rang. 18=54 I.A. 61- 
25 A.L.J. 65 = 38 M.LT. 41= 
1927 M.W.N. 80= 25 M.^W* 342- 
28 P.L.R. 109= 81 C.W;N. 621 — 
8 P L.T. 280 = 6 Bur. LjJ. 40- 

29 Bom. L.R. 800=A.I.R. P.p* 15- 

52 M.L.J. 876 (P.C.)* 

-- Seen it"* meaning of. . 

Mere fact of having seen the ^ooi^ent is enough 
the witness need not have read it or hay 




CIVIL. CRT 



[NAL AND REVENUE 


47a 


BVIDENGE ACT (1872), 8. 63—Opal evidence. 

able to do eo, in order to make his evidesce ad¬ 
missible. (TTalsh, A, C, J. and Sulaiman, J.). 
MEHI LAIi V. RAMJI DA8S. 80 I.C. 939= 

22 A.L.J. 864=5 L.R.A. Civ. 720= 
47 All. 13 = A.I.R. 1924 All. 792. 

■ - -The argument that if a witness has seen a 
document without reading it, nevertheless under 
B. 68 (5) he becomes qualified through knowledge 
that he has acquired otherwise than by reading it 
or seeing it in such a way that he became acquainted 
with its contents by so seeing it, is wrong. {Young 
and Baguley, JJ.). ZALENTHER Ammal by her 
ATTORNEY A. S. MEERA LEBBAI MERICAIR v. 

MaMi. 84 I.C. 175=2 Rang. 400= 

SBnp. L.J. 172=A.I.R. 1924 Rang. 363. 

■—B. 63—Paper book. 

■ Paper-book containing translation of docu¬ 
ments is not secondary evidence of the contents of 
these documents. {Suhrawardy and Mukerji, JJ.). 
Ramanuj RAI V. dakshineshwar Rao. 

93 I.C. 101 = 43 C.L.J. 237=30 C.W.N. 259 = 

A I R. 1926 Cal. 752. 

—8. 63—Printed copy of deposition. 

-Printed copy of depositions coming up to 

Madras High Court after Government Press took 
up printing of High Court papers—Depositions in 
English—Copy is admissible in evidence as papers 
are oompared with original before giving final order 
for striking off. A. I. R. 1927 Pat. 61, Rel. on. 
{Ramesam, J). GANAPATHI AlYAR v. SAKHA- 
RAYAPPA MUDALIAR. 115 I.C. 147 = 

A.I.R. 1929 Mad. 187. 

—8. 83—Survey and Settlement Report. 

Survey and Settlement Report which was 
based on a jamabandi, the original of which was 
not produced and which itself was not exhibited in 
evidence, cannot be treated as secondary evidence 
of the contents of the jamabandi statement under 
Cl. (5), S. 63 or under any other section of the 
Evidence Act. A.I.R. 1928 Pat. 284, Reversed. (Sir 
John Wallis.) SURENDRA NATH KARAN DEO v. 

Kamakhya narain Singh. 123 I.C. 145= 

31 M.L.W. 352=32 Bom. L.R. 515= 
81 C.L.J. 502= A.I.R. 1930 P. C. 45. 

^8. 63—Translation of document. 

- ■ - Translation of document in judgment not inter 
partes is i^iadmissible os seconda/ry evidence. 

Section 63 gives an exhaustive statement of 
secondary evidence admissible. {Speticer and 
Devadoss, JJ.). JAGANNATHA Naidu v. THE 
Becy. of State. 70 i.c. 107= 

16 M.L.W. 11 = 1922 M.W N. 432 = 
31 M.L.T. 46= A.I.R. 1922 Mad. 334 = 

43 M.L.J. 37. 

—8. 84—Objections. 

Admission of secondary evidence—Objection 
as to mode of proof cannot be taken after Court has 
admitted the document. (Das and Kulwant Sahay, 

JJ.). Kesho Prasad Singh v. Babu Pbrmeshri 
Prasad Singh. 71 I.C. 902=4 P.L.T. 135= 

1923 P.H. C.C. 69 = 1 Pat. L.R. 111 = 
2 Pat. 414= A.I.R. 1923 Pat. 276. 

^8. 65. 

Admissibility of secondary evidence. 
Condition precedent. 

Discretion of Court. 

Objection. 

Original instrument Invalid. 
Miscellaneoas. 


EVIDENCE ACT (1872), 8. 65—Admissibility oC 
secondary evidence—Loss of original. 

—S. 65—Admissibility of secondary evidence^ 
Account books. 

-In the absence of the original account books, 

a summary of the result of that examination, as' 
given by a person who had examined them for 
pleader is admissible in evidence under S. 65. 
(Lindsay and Kanhaiya Lai, JJ.). Must. Phul- 
WANT KUNWAR V. JANESHAR DAS. 83 I.C. 782=- 

46 All. 575 = 22 A. L.J. 521 = 

5 L.R.A. Civ. 785= A.I.R. 1924 All. 625. 

—S. 65—Admissibility of secondary evidence— 
Admission of party. 

■ Where a previous admision of a party is- 
sought to be used against him the statement oon^. 
taining the admission must be put in. Court’s- 
order referring to the admission is not sufficient: 
proof. (Dalip Singh, J.). MoDAR v. RAMPRASAD. 

102 I.C. 198 = 28 P. L. R. 196 = 
A.I.R. 1927 Lah. 377^ 

—S. 65—Admissibility of secondary evidence*—^ 
Income-tax returns. 

-Certified copies obtained by private persons- 

of Income-tax Returns are inadmissible as the 
issue of such copies is unlawful under S. 54 of tha- 
Income Tax Act, 1922. {Carr, J.). ANWAR ALI v. 
TAFOZAL AHMED. 84 I.C. 487 = 3 Bur. L.J.194=- 

2 Rang. 391 = A.I.R. 1925 Rang. 84. 

— S. 65—Admissibility of secondary evidence— 
Loss of original. 

- Proof. 

Whether or not sufficient proof of loss of an- 
original document, to lay a ground for admission 
of secondary evidence has been given is a point- 
proper to be decided by the Judge of first instance 
and is treated as depending very much on his dis¬ 
cretion. His conclusion should not be overruled,, 
except in a clear case of miscarriage : 19 Cal. 438- 
(P.C.), Foil. ; A.I.R. 1922 P.C. 56, Rel. on. (Sri- 
vastava, J.). JAS Karan Singh v. Ram Tahau. 

114 I.C. 307 (Oudh). 

-S. 57, Registration Act only shows that 

when secondary evidence has in any way beoDf 
introduced as by loss of original document copy 
certified by Registrar is admissible to prove 
contents of original. {MyaBu,J.). MA Yin v. 
Ma BOK. A.I.R. 1929 Rang. 277* 

-Mortgage deed executed in England—Deed. 

lost before registration in British India—Suit 
brought for recovery of money—Secondary evidenoa- 
was held admissible. 23 Mad. 49; 4 M. H. C. R» 
312and7irad. 440, List. (Ross and Wort, JJ.).. 
Herbert Francis v. Mahomed Akbar. 

105 I.C. 502=7 Pat. 99 = 9 P.L.T. 221=- 

A.I.R. 1928 Pat. 134. 
It is well settled that certified copies of re¬ 
gistered deeds evidencing private transactions are 
admissible only when a case for reception of secon¬ 
dary evidence has been made out. Section 57, 
Registration Act, only shows that when secondary 
evidence has in any way been introduced, as by^ 
proof of the loss of the original decument, a copy 
certified by the Registrar shall be admissible for* 
the purpose of proving the contents of the original. 
22 W. R. 303 and 11 I. C. 50, Ref. (Tek Chand and' 
Agha Saidar, JJ.). Badhawa Ram v. AKBAR ALI. 
103 I.C. 752 = 9 L.L.J. 428= A.I.R. 1927 Lah. 817. 

-Omission to plead loss of a document at tha- 

earliest stage of proceedings is not a ground for re¬ 
jecting its secondary evidence. (Hallifax, A.J.C.).. 

Kamod Singh v. Khemkaran. 103 I.C. 186 =• 

10 N.L.J. 129= A.I.R 1927 Nag. 269.. 
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^YIDBNGB ACT (1872), S, 85—Admissibility of 
secondary evidence—Loss of original. 

•-The rule laid down in S. 65 that a ceitihed 

-copy is the only secondary evidence admissible 
when the original is a public dooument does not 
>apply where the original has been lost or destroyed. 
•6 Mad. 80, Foil.; 27 Cal. 632 (P. O.), Bel. on. {Das 
■and Foster^ JJ.). OHANDRESffWAE PRASAD 

Narain Singh v. Bisheswar Pratab Narain 
: SINGH. 101 I.C. 289 = 5 Pat. 777 = 8 P.L.T. 510= 

A.I.R. 1927 Pat. 61. 

-Evidence as to a statement made by the exe- 

'cutor under the Will as to the same having been 
burnt is admissible as justifying a party in giving 
secondary evidence of the Will. The Queen v. 
.Braintree,120 E.R. 827 and The Queen v. Kenilworth, 
115 E. R. 631, Bel. on. {Phillips and Madhavan 
Nair, JJ.). VENKATARAMANUJACHARVUDU V. 
APPAIjACHARYUIiU. 97 I. C. 785 = 

24 M. L. W. 227= A. I. R. 1926 Mad. 1003. 

-Document lost after it was filed in Court— 

'Secondary evidence is allowed {Lord Sumner ). 

TULsi Ram V. Ram Saran. 86 I.C 552 = 

27 Bom.L.R 777 = 29 C.W N. 965 = 22 M.L W. 86 = 
26 P.L.R. 419 = 23 A.L.J. 109 = 2 O.W.N. 256 = 
6 L.R.P.C. 70= A I R. 1925 P C. 80 = 

49 M.L J. 132 (P.C ). 
-Suit on bond—Loss of bond alleged—Defend¬ 
ant denying execution—Plaintiff proving execution 
—Plaintiff need not prove loss of bond. {Neave, 
A.J.C ). Beni Madho v. Ram Lakhan. 

81 I.C. 570= A.I.R. 1925 Oadh 100. 

-Where the loss of the original has not been 

proved the copy cannot be accepted in evidence. 
{Abdul Baoof and Moti Satjar, JJ.). HUKAM 
Chand V. Shahab din. 71 I.C. 495 = 4 Lah. 90 = 

A.I.R. 1924 Lah. 40. 


-One of the attesting witnesses to a will depos¬ 
ed to its due execution. He stated that after the 
death of the testator the original will came into 
the possession of D who was the brother of Mt. R, 
the legatee and who acted as her Mukhtar. He 
further deposed that D was dead and that no other 
members of the family either of B or of her hus¬ 
band were now in existence. 

Held, that a sufficient foundation had been laid 
for the admission of secondary evidence. {Lindsay 
■ and Sulaiman, JJ.). Ram Charan Lad v. Raqhu 
B iR Singh. 75 I.C. 387=21 A.L.J. 495= 

45 All. 618 = 4 L.R.A. Civ. 294 = 

A.I.R. 1923 All. 551. 


-The evidence of a witness, who deposes to 

the loss of a deed which should be in his custody, 
is sufficient to allow secondary evidence. {Lord 
Phillimore) . Mt. DHTISHAN ADI v. JAMNA PRA¬ 
SAD. 64 I.C. 299*15 M. L.W. 104 = 

24 Bom. L.R. 675 = 9 0 L.J. 71 = 
30 M.L.T. 132 = 48 I. A. 363 = 
27 C.W.N. 8=20 A.L.J. 961 = 24 O.C. 272= 

A.I.R. 1922 P C. 56 (P C.). 

-Certified copy—Original produced 

suit —Copy can be relied upon by Court. {Macleoa, 
■C.J. and Shah, J.). CHUDASAMA K:hODUBA SAR- 
TANSANG V. CHUDASAMA TAKHATSANG NAR^ 

siNciJi 76 1.0.155 = 46 Bom. 32— 

A.I.R. 1922 Bom. 177. 


-a. 63 — Admissibility of secondary evidence— 
Original in another Court. 

-Original filed in another Court and not pro- 

duceable without delaying suit— Ce^ified copy is 
admissible. {Suhrawardy Costello, JJ.). 

-trOBEDA KHATUN V. SHEIKH MONABADI. 

A.I.R. 1930 Cal. 479. 


EYIDENOB act (1872), S. 65—Condition pveoe- 
dent. 

—S. 65—Admissibility of secondary evidenoo— 
Original with hostile person. 

Where original document was with defen¬ 


dant’s brother who was on bad terms with defen¬ 
dant, certified copy was held admissible. {Dalai, 
J.C.). Bashiruddin Khan Mahadbo Singh. 

79 I.C. 663=27 O.C. 26=11 O.L.J. 565= 

A. I. R. 1924 Oudh 306. 
—S. 65 —Admissibility of secondary evidence— 

Original with opposite party. 

■The production of a certified copy of the re¬ 
gistered deed is sufficient proof when the original 
of that deed is in the possession of the opposite 
psitij. {Mukerji and Bennet, JJ.). Mt. SaDIMAN 
V. Hakim Mukhdum Bux. 116 I.C. 277= 

A.I.R. 1928 All. 394. 

-Proof that party against whom deed is sought 

to be proved appears to be in possession of it is 
enough. {Hisra, A.J.C.). Mt. ZAIB-UN-NisSA o. 
IRSHAD HUSAIN. 89 I. C. 284=12 0. I'-J* 

2 O.W.N. 505= A.I.R. 1925 Oadh 304. 

-Where the original receipts are with the 

defendant and are not produced by him the plain¬ 
tiff is entitled to produce in evidence copies of the 
Receipts they being secondary evidence of the 
Receipts. {Hallifax, A.J.C.). CHOUDHRl RAMP^A- 
SAD V. NATHURAM. 68 I C. 494- 

A.I.R. 1923 Nag. 82. 

—S. 63—Admissibility of secondary evidence— 
Public document. 

- Abstracts. _ , 

An abstract from mutation records showing 
the number of transfers of land in a particulat 
tribe is admissible in evidenoo under S. 65 fg) for 
proving that members of the tribe have unrestrmt- 

ed powers of alienation. 

Saqar,JJ.). ShBR MUHAMMAD 

MUHAMMAD khan. ^ ^ ^ ^^78 LC.^451- 

-An entry in a public docurnem such as a 

settlement record can be proved only by the ongu 
nal or by a certified ^py. {MarUneau, J.). RAM 
LAD .. GHANASHAM DASS. ^ ^ ^ 

—S- 63 —Admissibility of secondary evidence— 

—^^Thr^ months after sending a telegram it can 
ha Droved by secondary evidence. {Dalai, J.C.), 

■RiqwAMBHAR Nath Tandon v. Emperor. 
Bishambhak ^ ^ 760 = 26 Cr. L.J. 1602= 

2 O.W.N. 760=A.I.R. 1926 Oudh 161. 
—B. 65 —Admissibility of secondary evidenoo— 
Will- 

_ Bona fide impossibility of producing original 

must be proved before secondary evidence as to 
contents can be adduced. {Spencer, Offg. C.J. 
Srinivasa Aiyangar, J.). Rangappa NAYAKBR v. 
RANGASAMI NAYAKAR. 88 I.C. 249= 

1925 M.W.N. 232= A.I.R. 1925 Mad. 1003. 

—S. 65—Condition precedent. . 

_^Distinction between admissibility end 

manner of proof—Secondary evidence canimt be 
admitted when primary evidence is not admis¬ 
sible. A.I.R. 1922 Lah. 401 (2), Foil. {ShadxLal, 
C.J. and Le Bossignol, J.). MUHAMMAD DlN V. 

ALDAH DITTA. 95 I.C. 444=8 ^ *8®“ 

27 P. L. R. 268. 

- Where primary evidence of the contents of a 
document is inadmissible, secondary evidenoo of 
that primary evidence can be in no better position. 
(Le Bossignol, J.). RAHIM BAKSH MOHAMMAD 
Ayub. 661. C. 183=A.I.R. 1923 Lah. 384* 
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EVIDENCE &GT (1872), 8. 65—Discreiion of 
Court. 

—>S. 65—Discretion of Court. 

-The question whether the non-production is 

due to any other sufficient reason not arising from 
his own default or neglect is one of fact and de¬ 
pends mainly on the discretion of the Court. 
{Sttlaiman and Kendall, JJ.). GAYAPBASAD v. 
JASWANT KAI. A.I.R. 1930 All. 550. 

-^Trial Court is to decide whether or not suffi¬ 
cient proof of search for, or loss of. original docu¬ 
ments for admission of secondary evidence is 
given. {Jackson, A. J. C.). PANDU v. BAPUDAS. 

121 I.C. 33» A.I.R. 1929 Nag. 288. 

-What evidence is sufficient to prove loss of 

document is discretionary with trial Court. Dis¬ 
cretion should not be disturbed unless there is 
miscarriage of justice. 19 Cal. 43S (P. C.), Foil. 

{Wild, J.C. and Bupchand Bilaram, A. J. C.). CHOI- 
THRAM V. KHUNCHAND. 113 1.0.370 = 

A.I.R. 1929 Sind 7. 
-The question of the admissibility of second¬ 
ary evidence is a point properly to be decided by 
the Judge of first instance and is treated as depend¬ 
ing very much on his discretion. His conclusion 
therefore should not be overruled except in a clear 
case of miscarriage. 19 Cal. 438 (p. C.), Foil. 
{Shadi Lai, C. J. and Fforde, J.). Chuha I^IAL v. 
HAJi Rahim Bakhsh. 71 I. C. 568= 

18 P.W.R, 1923= A. I. R. 1924 Lah. 303. 
—8. 65—Objection. 

-Copy of document admitted in trial Court 

without objection—No objection is open in appeal. 
(Campbell, J.). JiWAN Madl v. Jiwan. 

88 I.C. 541 = 
7 L. L. J. 79 = 26 P. L. R. 455= 
A. I. R. 1925 Lah. 347. 

-Absence of objection in trial Court to 

secondary evidence on the ground of want of proof 
of loss of original precludes the objection being 
raised in appeal. {Young, J.). Ma The Nu v. 
MG Nl TO. 

84 I.C. 486=3'Bar. L. J. 193= 
A.I.R. 1925 Rang. 113. 

-When secondary evidence is produced in the 

first Court and no objection is taken either by the 
other side or by the Presiding Officer, it is not 
open to the Court of Appeal to reject that evidence. 
6 Cal. 666 ; 81 Cal. 155 and 11 Bom. 320, Foil. 
{Scott-Smith, J. on difference between Uartineau and 
Harrison, JJ.). JawaLA SINGH v. TEJA Sinqh. 

71 I.C. 801 = A.I.R. 1924 Lah. 273. 
When secondary evidence has once been ad¬ 
mitted by the lower Appellate Court, the High 
Court sitting in second appeal cannot reject it. 
(Dalai, J. C.). Bashiruddin Khan v. Mahadeo 
Singh. 79 l. C. 663= 

27 0. C. 26=11 O.L.J. 565 = 
A.I.R. 1924 Oudh 306. 
Original in the possession of one defendant— 
Co-defendant cannot for the first time in appeal 
object to plaintiff producing copy. (Shah and Crump, 
JJ.). VINAYAK SHIVRAO ARAS V. ATMARAM 
RAYAJI NETRAMALI. 76 I.C. 152 = 

24 Bom.L.R. 1308= A.I.R. 1923 Bom. 170. 

-Admission of a copy without objection— 

Objection cannot be raised in appeal. {Coutts 
and Das, JJ.). RAMLOCHAN Misra v. Harinath 
Misra. 67 I.C. 628 = 

3 Pat. L. J. 397 = 1 Pat. 606 = 
A.I.R. 1922 Pat. 565. 

8 . 65—Original Instrument InYalid. 

~ Deed of relinquishment requiring registra¬ 
tion not registered—Secondary evidence of the 


EVIDENCE ACT (1872), 8. 63—HlBoellaneone. 

document is not admissible—Registration Aot, 
S. 49. [Kinkhede, A.J.C.). 83 Cal. 613, Be/, to. 
JANARDHAN KASHINATH EASAR v. JANARDHAN^ 
ViSHWANATH SHASTRI. 101 I.C. 839=- 

A.I.R. 1927 Nag. 214. 

- Unstamped documents. 

Held, production and presentation are not. 
identical with admission and secondary evidence- 
of the contents of an unstamped document, which, 
has been lost or destroyed can, under no circum¬ 
stances, be allowed. A non-existent document can¬ 
not be admitted, though under certain circum¬ 
stances, of which the most essential is that before 
its disappearance the original should have borne 
the necessary stamp, secondary evidence is permit¬ 
ted. {Shadi Lai, C.J. and Harrison, /.). MUHAM¬ 
MAD Ayub V. Rahim Bakhsh. 69 I.C. 723= 

5 L.L.J. 172=3 Lah. 282= A.I.R. 1922 Lah. 401.. 

- Specific performance. 

As the written agreement of sale was not on a 
stamped paper, it was not open to the plaintiff to 
adduce secondary evidence of it even upon pay¬ 
ment of penalty. 23 Mad. 49 (P.C.), Foil. [Macleod, 
C.J. and Shah, J.). HiBALAL Ramnarayan v. 
Shankar Hirachand. 62 I.C. 637= 

45 Bom. 1170 = 23 Bom. L.R. 506= 

A.I.R. 1921 Bora. 401. 
-Absence of original not explained—Secon¬ 
dary evidence of the contents was not admissible.. 
{Teunon and Newbould, JJ.). DOMAI BARA v. 
Kereo Kolita. 62 I.C. 444 (Cal.). 

—8. 65—Miscellaneous. 

’ Scope—Documents produced merely as evidence 
— Applicability. 

According to S. 66 of the Evidence Act the loss 
of the original must be proved not only in a case 
where the document is being enforced in a suit 
but also where it is produced merely as a piece of 
evidence. {Sulaiman and Kendall, JJ.). MAQBUri 
Ahmad v. Brijdeo Tewari. 122 I. c. 7di. 

-Certified copy of document relied upon— 

Before any presumption under S. 90 can be made 
party relying must lay foundation by leading 
secondary evidence under S. 65 : 22 All. 294 • 
41 All. 592 ; 6 Cal. 720 and 14 Cal. 486 (P. C.), Foil. 
{Sulaiman and Kendall, JJ.). Gaya Prasad v. 
JasWANT Rai. a. I. R. 1930 All. 550. 

— ■* Produce. ’ 

The word “produce” only means “procure 
the production or give it in evidence.” {Sulaiman 
and Kendall, JJ.). Gayaprasad v. Jaswant RAI, 

A. I. R. 1930 All. 550. 

- Loss of document. 

Transaction in nature of relinquishment— 
Agreement to relinquish unregistered but enforce¬ 
able under the doctrine of part performance—Secon¬ 
dary evidence of its contents may be given if it is 
lost. A. I. R. 1924 Rang. 214, Ref. {Chari and 
Mating Bu, JJ.). MA NG'WE HmoN v. MAUNG 
San Yauk. a. I. R. 1929 Rang. 181. 

- Certified copy. 

It is well settled that certified copies of regis¬ 
tered deeds evidencing private transactions are 
admissible only when a case for reception of 
secondary evidence has been made out. S. 57, 
Registration Act, only shows that when secondary 
evidence has in any way been introduced, as by 
proof of the loss of the original document, a copy 
certified by the Registrar shall be admissible for 
the purpose of proving the contents of the original- 
22 W. R. 803 and 111 . C. 50, Ref. (TekChand and 
Agha Haidar, JJ.). Badhawa Ram v. Akabar ADI 
103 I.C. 752=9 L.L J. 428= A.I.R. 1927 Lah 817, 


476 


476 


DECENNIAL DIGEST, 1921-~1930. 


BVIDENGE ACT (1872), S. 65—Miscellaneous. 

Registration Act, S. 49—Secondary evidence 
of partition-deed inadmissible—Oral evidence can 
■fee adduced to prove lawful origin of possession. 
{Pratt and l^ya Bu, JJ.). MA PWA ZON v. MA 
•Pan I. 102 I.C. 696== 5 Rang. 154. 

A. I. R. 1927 Rang. 203. 

-S. 65 does not dispense with production of 

existing bond. {WalsTi and Pullan, tTtT.), MD. 
zafar v. Zahur Husain. 97 1.0.82= 

49 All. 78=24 A. L.J. 964= A.I.R. 1926 All. 741. 

- Acquiescence to reception of evidence. 

Where the reception of secondary evidence is 
in direct contravention of an imperative prohibition 
of law, the fact that there was no objection cannot 
convert irrelevant evidence into relevant evidence. 
The principle of acquiescence can only be applied 
when the secondary evidence has been given of the 
contents of a document which, if produced, itself 
could have been admitted under the provisions of 
the law. {Campbell, J.). JHANDA SiNGH v. 
HARNAM Singh. 94 I. C. 75=27 P.L.R. 260 = 

A. I. R. 1926 Lah. 415. 

- Scope. 

S. 65 has no reference to a case where mere secon¬ 
dary evidence of the documents has not been 
tendered, but it is the document itself which is 
put in as secondary evidence of facts which have 
to be proved aliunde. Hence newspapers are not 
secondary evidence of facts narrated by them. 
'{Pforde and Scott-Smith, JJ.). BAWA SARUP 
SINGH V. The Grown. 88 I.C. 22= 

7 L.L.J. 264 = 26 Or. L.J. 1078=26 P.L.R. 566= 

A. I. R. 1925 Lah. 299. 

-A party entitled to produce and producing 

secondary evidence of a document is not relieved 

-from the duty cast upon him by law namely of 
nroving the execution of the original. [Shadi Bal, 
G.J. andFforde, J.). CHUHA MAD u. -^JI RAHIM 
Haksh *^1 LC. 568—18 P.W.R. 1923 — 

A I R. 1924 Lah. 303. 

_.party in possession of document cannot let 

in secondary evidence. {Dawson^Miller, C.J. and 

Uullick, J.). budhan tedi v-^Mad-^n Mohan 
\T Ai, 68 I.C. 653 — 3 P.L.T 485 — 

A.I.R. 1923 Pat. 111. 


•Judgment. 


Statements of persons wno merely heard 
Judgment pronounced arc not admissible in evid¬ 
ence What is required is an oral account of the 
contents of the judgment or decree by some one 
who had read the one or the other. {MacOoU, 
A J.G.). MAUNG CHIT U V. MAUNG THA KU. 

77 I.C. 258 = 4 U.B.R. 135= A.I.R. 1923 Rang. 113. 
- ‘Written statement. 

Where an acknowledgment in the written 
statement in a previous suit is relied on the state¬ 
ment itself or a certihod copy thereof must be prov¬ 
ed and neither the plaint nor the decree can be 
admitted as secondary evidence of 
(Pigqottand WaUh, J.TX Habimubat « Ramhit 
' 63 I C. 490=3 U.P.L.R. (All.) 179. 

—S. 66—Absence of notice. 

UndS^^S- 06 of the Evidence Aot secondary 
evSonce may not be given unless ^ho party propos^ 
ing to give it as previously given to the Lch 

whose possession or power the iw law'or as 

notioo to produce it as is priori /fission to 
the Court considers reasonable. T oriei- 

give notice to the persons said t® of secon- 

nal is a fatal objection to the adm „ „ . 

dary evidence. (Curgenven, <7.). _ 

ilAlDU V. VENGAMA NAIDU. *23 l.U. 


BYIDENGE ACT (1872), S. 67—Plaint. 


-Oral evidence of contents of letter inadmissi¬ 
ble under S. 66 cannot become admissible by 
subsequent dispensing with notice. 20 Cal. 53, Bel. 
on. {Mukerji and Jack, JJ.). PBOFUDLAKUMAS 
Bose v. Emperor. 50 G.L.J. 593= 

1930 Gr. 0. 209 = A.I.R. 1930 Gal. 209. 
—S. 66—Adverse party. 

- Pro forma defendant is not necessarily 

“adverse party.** {Banerji and King, JJ.). MT. 
DURGANTI KUNWAR V. JAGANNATH PRASAD. 

118 I. C. 663=1929 A.L.J. 1091= 

A.I.R. 1929 All. 680. 
—S. 66—Notice when necessary. 

—Plaintiff suing on pro-note transferred to him 
under settlement deed—Note not produced but 
alleged to be in possession of widow of transferor 
—Widow on that account joined as defendant but 
not given notice under S. 66—Settlement deed 
cannot be admitted as secondary evidence of pro¬ 
note. (Curgenven, J.). SUBBARAYOLU NAIDU V. 
VENGAMA Naidu. A.I.R. 1930 Mad. 742. 

Redemption suit—Mort^gee denying exis¬ 
tence of mortage deed—Notioe is not necessary. 
6 Cal. 720 (P.C.) and 14 Cal. 486 (P.C.), Dist. 
(Ross and Macpherson, JJ.) DINANATH RAI v, 
Rama RAI. 97 I.C. 348= 6 Pat. 102= 

1926 P.H.C.C. 286 = A.I.R. 1926 Pat. 512. 
'The second proviso to 8. 66 does not apply 
in a case against a mortgagee and notice to pro¬ 
duce must be given before secondary evidence can 
be given of the mortgage. 2 XT. B. R. (1907*08), 
Evidence, 13, Poll. {Duckworth, J.). MAUNG 
Po Ni V. MA Shwe Kyi. 84 I.C. 373= 

2 Rang. 397=A.I.R. 1925 Rang. 7. 

—S. 66—Service of notice# 

Pardanashin woman living with hot brother— 
Summons served on brother constitutes notice such 
as is required by S. 66. {Banerji and King, JJ.), 
MT. DURGAWATI KUNWAR V. JAGANNATH 
Pras\D. 118 I.C. 663=1929 A.L.J. 1091 — 

A.I.R. 1929 All. 680. 

—S. 67—Kind of proof required. 

_Section 67 makes proof of execution of a 

document something more difficult than proof of 
matter other than the execution of a document. 
(Sulavinan and Ashworth, JJ.). SADAIK OHAND v. 
MT. TANIZ BANO. ^ J 

_-Sections 60 and 67 are somewhat ambiguous, 

but it was never intended by S, 67 that direct 
evidence of handwriting was always necessary. The 
section merely stated with reference to deeds what 
was the universal rule in all cases, that^ the person 
who makes an allegation must prove it and lays 
down no new rule as to the Wnd of proof to be 
given. ^{Cuming and Mukerji, JJ.). KABADI 
PRASAD DUTTA V. E, I. RY. GO. Ill I.C, 792— 

48C.L.J. 32 = A. I. R. 1928 Gal. 498. 


__—Signatures attributed to accused persons— 

Handwriting must be proved. {Pforde and Scott- 
Smith, JJ.). BAWA SARUP SINGH v. THE CROWN. 
88 I.C. 22=7 L.L.J. 264 = 26 Cr. L.J. 1078 = 
26 P.L.R. 566 = A. I. R. 1925 Lah. 299. 

-— --Section does not require any special kind or 

proof of execution. {Mittra, Offg. A. J. C.). MT. 
LAHANI V. BadA. 77 I.C. 798=18 N. L.R. 85= 

A.I.R. 1922 Nag. 227. 

—S. 67—Plaint. , , _ 

A plaint is a private document and must D 
proved by direct evidence. [Lindsay, J. C. and 
Daniels, J.C.). AHMAD KhAN v. 

KHANAk. 61 I. 0. 0 L J. 27= 

A. I. R. 1921 Oudh 81. 
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EYIDENCB &GT (1872), S. 68—Aoooant-book. 

—S. 68—Accoant-book. 

' '' ■Aoooimt book is not doonment required by 
•law to be attested. {Young and Sen, //.). E&IPEROR 
o. Narbada Prasad. 1211.C. 819= 

1930 Gr. G. 54=51 All. 864= 
31 Gv. L. J. 356=A.I.R. 1930 All. 38. 
—S. 68—Admission of execation. 

-Under the law, as it now stands, it is not 

neoessary to call an attesting witness in proof of 
the execution of any dooiunent not being a will 
which has been registered in accordance with the 
provisions of the Indian Registration Act unless 
its execution by the person by whom it purports to 
have been executed is specifically denied. {Pullan, 
J.). Basdbo Upodhya V. Raj Behari Singh. 

104 I.G. 344=1 L.G. 268 = 
A.l.R. 1927 Oudh 535. 

—S. 68—Applicability. 

-There is no law which requires the attesta¬ 
tion of a sale-deed so far as Punjab is concerned. 
Section 68 therefore has no application to sale- 
deeds in that province. {Fforde andJai Lai, JJ.). 
Maharaja op Paridkot v. anant Rani. 

114 I. G. 62=10 Lah. 447 = A.I.R. 1929 Lah. 1. 

-Section 68 applies only to cases where a 

document is required to be attested. There is no 
rule of law in force in the Punjab which requires 
bahi entry to be attested at all. Section 68 has 
therefore no applicability to such a document. 
(Tek Chand, J.). Kanwar Ram v. Qhugi. 

108 I.G. 57= A. I R. 1928 Lah. 148. 

- Dawson-Miller, C. J.—A document executed 

In England and requiring to be attested under the 
English law but not requiring to be attested under 
•Indian Law, relating to property in India may be 
proved only by proving the signature of the execu¬ 
tant, Adams v. Clutterbuck, 10 Q. B. D. 403, Ref. 
iDawson-Miller, C. J, and MuUick, J.). G, M. 
TOOMEY V. BHUPENDRA NATH. 

Ill I. 0. 57=7 Pat. 520 = A. I. R. 1928 Pat. 304. 
—S. 68—Attestation—Proof of. 

——The question as to the mode in which a 
mortgage or a gift can be legally efieoted ought not 
to be confounded with the question as to how the 
mortgage or deed of gift should be legally proved. 
TThe absence of attestation invalidates the deed. 
Where the executant of the document does not 
-admit its execution the document has to be proved 
■in accoi^ance with the provisions of Ss. 68 and 69 of 
the Evidence Act which relates to the mode of 
proof. {Sen and Niamatullah, JJ.). Balbadar 
Singh V. Lakshmi Bai. 1930 A.L.J. 623. 

—One of three attesting witnesses called but 
resiUng—Document can be proved by other evi- 
•dence. {Cuming and MulUck, JJ.). Hason ALl 
V, GueudAS KAPAH. 116 I C 726= 

49 G.L.J. 16=33 C.W.N. 248 = 
... .. A.I.R. 1929 Gal. 188. 

- 1 —Attesting witness not remembering at distance 

-of time place of execution or order of attestation 
IS no reason for disbelieving his evidence which 
as formally sufficient to prove execution and 
attestation. {Boss and Chatterji, JJ.), BiswA- 

NATH Singh v. Kayestha Corporation 

119 I. C. 405=8 Pat! 450 = 

^ 10 P.L. T. 379= A.I.R. 1929 Pat. 422. 

--Suit on mortgage—Execution of mortgage 

admitted but attestation denied—Plaintiff not 
eimmining any attesting witness (one being dead 
the other's whereabouts not known)—Mortgage 
•was held not proved. {Cf. Act 30 of 1926). {Pri- 

'deaux, A.J.C.). Deobao v. Dhondirao 

109 I.G. 576 = A.I.R. 1928 Nag. 244. 


EYIDENGB AOT (1872). S. 68 —Certified copy. 

-Admission of mortgage bond in evidence 

without objection is net proof of execution ok 
attestation. (Das and Ross, JJ.). BANWARI PRASAD 
Singh v. Mt. Bigni Kubb. 101 I.G. 277= 

8 P.L.T. 7=A.I.R. 1927 Pat. 131. 
■-The production of one attesting witness satis¬ 

fies the requirements of S. 68 of the Evidence Act 
and from a mere failure to do more than is required 
of the mortgagee and to produce both the witnesses 
even if he knows where the other is, it cannot be 
inferred that the mortgagee is intentionally keeping 
back the other and that therefore his evidence 
would damage the plaintiff’s case. {Baker, J. C, 
and Hallifax, A. J. C.). LAOHHMI NARAYAN o. 
Zehirul Said Advi. 76 I. C. 772= 

A. I. R. 1923 Nag. 322. 
—^ T. P. Act, 8. 5^—Mortgage—Attestation- 
Witness denying seeing executant sign—Witness 
found to be false—Attestation was held proved. 
{Robinson, C.J. and May Oung, J.). Dawson’S 
Bank Ltd. v. Chetty Firm. 76 I. C. 522= 

1 Rang. 121 = A.I.R. 1923 Rang. 254. 

-Section 68 of the Evidence Act does not in 

any way affect the requirements of S. 59, T. P Act 
39 All. 109 and 39 All. 241, Biss. 

There may be oases where all the attesting 
witnesses are dead, when the requirements of the 
law would bo satisfied by any evidence which 
would show that the document was executed in the 
presence of two attesting witnesses. 39 All. 112, 
Ref. {Wallis, C.J., Seshagiri Aiyar and Abdur 
Rahim, JJ.). NAMBERUMAL ChetTIAR'v RagHA- 
VA OHABIAR. 71 I. C. 390 = 14 H-L.W. 563= 

_ _ . A. I. R. 1921 Mad. 701. 

--All that 8s. 68 and 69 do is to impose a parti¬ 
cular mode of proof and to require that oertain 
documents shall be proved in a particular way and 
in no other way, that is to-say, ifone attesting 
witness 18 alive execution and attestation cannot be 
proved by other witnesses without calling the 
attesting witness, and if no attesting witness is 
available then similarly S. 69 says ths^t execution 
and attestation cannot be proved by other evidence 
unless the handwriting of at least one attesting 
witness 19 proved. {WaUis, C.J. and Krishnan. JJ.f. 
T. GanGAYYA V. B. SUBBAMMA. 69 I.G. 284= 

14 H.L.W. 344=1921 M.W.N. 747= 

^ A.I.R. 1921 Mad. 472=41 M L.J. 305. 

To prove the creation of a valid charge by a 
mortgage deed the evidence of one of the attesting 
witnesses, is sufficient to prove the execution of 
the mortgage; but this proof may be rebutted by 
the proof on the other side that the other witness 
or witnesses did not really see its execution 
{Sadasiva A%yar and Spencer, JJ.). VbnkATA 
REDDI V. MutHU PAMBULU NAIK. 60 I.G. 554= 

T-, . 39 M.ii.J. 463. 

— Execution of—Mortgage-deed must be proved 

witness. {Saunders, J.G.). 

ThAUNG V. P. L. N. R. M. MUTHIA 
Chetty. 65 i.c. 64=4 U. B. R. 78 = 

A. I. R. 1921 U. B. 1. 

S* 68—Attesting witness. 

Meaning. 

An “attesting witness” in 8. 68 of the Evi¬ 
dence Act, has the same meaning as an “attesting 
witness’’ under S. 59 of the Transfer of Propertv 
Act. {Neiubould and Panton, JJ.). JaGANNATH 
Khan v. Bajrang Das. 62 i.G. 97=48 Gal. 61= 

-S. 68-Oertmed copy. * 

--A certified copy is sufficient secondary evi¬ 
dence under S. 63 of the existence, conditions and 
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EYIDENCE ACT (1872), S. 68—Death of attesting 
vitnesB. 

contents of the deed but not of its execution, which 
muBt be proved as required under S. 68. {Dalai, 
J.). Sheikh karimullah v. gtjdar Kobri. 

82 I. C. 306=:5 L. R. A. Civ. 686- 

A. I. R. 1923 All. 56. 
—S. 68—Death of attesting wltneBS. 

-Executant of document denying execution 

—Attesting witnesses either dead, or turned hos¬ 
tile or not available—Signatures of attesting wit¬ 
nesses proved—There is nothing to prevent Court 
from holding execution proved. 11 Bom. 690; 
37 Cal. 467; 32 B.L.R. 18; Adam v. Keer, 1 Bos. and 
Pull. 360 and Joshua Hands v. Harbert James, 
2 Comyns. 531, Rel. on\ Whitelocke v. Musgrove, 2 Cr. 
& M. 511, Dist. ; 35 All. 364, Not appr. {Anantha- 
hrishna Ayyar, J.). POONUSWAMI GOUNDAN v. 
ttat.va-nasundra ayyar. A.I.R. 1930 Mad. 770. 

-Mortgagor,- scribe and attesting witnesses 

dead—In view of amended definition of attestation 
and varied mode of proving attested document as 
amended by S. 68 proof of probability of execution 
is sufficient. {Barlee, J. C. and Kalumal, A.J.C.). 
PARUMAIj V. ABDUL RAUF. 120 I. C. 91 = 

A.I.R. 1929 Sind 235. 
—8. 68—Denial of execution. 

I Mere fact that mortgagor does not admit 

genuineness of mortgage is not sufficient to put mort¬ 
gage to proof of attestation. (Ross and Chatterji, 
JJ.). BISWANATH SiNGH V. KEYESTHA CORPO¬ 
RATION. 119 I.C. 405 = 8Pat. 450 = 10 P.L.T. 379 = 

A.I.R. 1929 Pat. 422. 

__Where the execution of a document is not 

specifically denied, it is not strictly necessary for 
the party proving the document to call an attesting 
witness in proof of the execution of it. (Hadgavkar 
and Patkar, JJ.). Yakubkhan v. Guljarkhan. 
Ill I.C. 287 = 52 Bom. 219 = 30 Bom.L.R. 565 = 

A.I.R. 1928 Bom. 267. 

•-Examination of the attesting witness is not 

necessary when execution is not specifically denied. 
(Allanson, J.). L.VKHO TEWARI v. LALIT KOERI. 

104 I.C. 622=A.I.R. 1927 Pat. 403. 


—S. 68—Execution by Pardanashin lady. 

Where the witness did not see the executant 
a 2 >nrdanas/i?n lady, but saw her signing the deed 
behind the pardha and where the other witnesses 

knew her by voice, , .7 

Held, the deed is properly attested. (Das ana 
Adami, JJ.). Radfia Kisiian v. Jag Sahu. 

60 I.C. 173=3 U.P.L.R. (Pat.) 14. 


—S. 68—Note by attestor. ^ v • 

-An attesting witness noted near his sig^- 

turo that be attested the deed at the request of the 


executant. . , , 

Held, that the ordinary meaning of such a note 
by an attesting witness would certainly be that he 
had not seen the executant with his own eyes exe¬ 
cute the receipt, but had attested it at his request 
upon an admission by the latter of the genuineness 
of his signature, i^^ears, C. J. and P^ggott J.l 
SHAMBHU DAYAL V. LALLU 80 I. c. 71/ 

4 L.R.A. CiY. 438 = A.I.R. 1924 All. 256. 


—8. 68—Omission of proof. 

•Whore no attempt is made to prove 


a 


mort- 


gage-deed either by calling in an attesting witness 
or even by putting any question to the ® 

the deed, who was examined ss a 

ing the attesting witnesses or attestatnm, 
ment cannot he used as evidence. 

King, JJ.). JlWAN SiNGH v. DALIP SINGH. 

^ lia I C. 450=1929 A. L. J. 588 = 

115I.L. % ^ J ^ 1929 All. 389. 


EVIDENCE ACT (1872), B. 68-rPrbtidbh8 man¬ 
datory. 

—S. 68—Oral evidenoe. 

■ Where an attestor denies haying witnessed^ 
the execution of a document, it is open to'the par¬ 
ties to let in other oral evidence to show that the- 
attestor did, as a matter of fact, see the execution 
and was an attesting witness. (N.R. GhaUerjee and 
Panton, JJ.). SASHIMUKHI DASI V. MON MOHINI 
DASI. 67 I.C. 87(Cal.),- 

—S. 68—Principal and collateral purposes.. 
-No distinction should be drawn between docu¬ 
ments which are the basis of the suit and those 
whose production is required for collateral pur¬ 
poses so far as their admissibility in evidence is itt' 
question. A. I. R. 1924 Oudh 255, Foil. 21 O. O. 
312, Nof foil. {Ashworth, A. J. C.). BHARATH 
SINGH V. SHEODAT SHARMA. 91 I.C. 189= 

A.I.R. 1926 Oudh 266. 

- No distinction between documents to be used' 

principally aTid collaterally exists. 

There is no distinction between documents- 
which are the basis of a suit and those whose 
production is required for a collateral purpose 80 ~ 
far as their admissibility in evidence is in question. 
The direction in S. 68, Evidence Act is mandatory 
ar.d draws no such distinction. {Dalai, J. O. and 
Neave, A. J.C.). AVADH RAM SINGH v. MABHUR 
KHAN. 79 I.C. 725=10 O.L.J. 525= 

A.I.R. 1924 Oudh 255. 

-Section 68 of the Evidence Act applies not- 

only to oases where the document is attempted) 
to be enforced to prove the legal right or relation it 
creates, but in a case where such document is- 
sought to be proved for a collateral purpose. 

This view is also supported by imperative- 
and stringent wording of S. 68 which does not 
permit the issue of the instrument as evidence for 
any purpose whatsoever unless and until it is- 
proved in strict accordance with the provisions of 
the section. The rigour of the English law on 
which the present section is founded has been to- 
a certain extent lessened by the proviso as con¬ 
tained in S. 70 of the Evidence Act. The enact¬ 
ment of this proviso clearly indicates that tho 
Indian Legislature intended to provide only one 
exception to this inflexible rule and no other; 
{Suhrawardy and Cuming, JJ.). SHIB OhaNDRA 
SINGHA V. GOUR CHANDRA PAUL. 68 I. C. 86 — 
27 C.W.N. 134=35 C.L.J. 473 = A.I.R.1922 Cal. 160.. 
—S. 68—Proof by scribe. 

_Where the only available attesting witness 

to a mortgage denies his attestation when examined 
under S. 68, (before it was amended by Act 31 of 
1926), the deed may be proved by calling its writer 
under S. 71 to depose to the execution of the deed 
by the mortgagor and to its attestation by the two- 
witnesses. {Marten, C. J. and Crump, J.). LAK9H? 
MAN PUNJU V. KRISHNAJI MAHARU. 

105 I.C. 769 = 29 Bom. L R- ^23 = 

A.I.R. 1927 Boro- 655. 

-Where one of the witnesses to a mortgage- 

deed is dead and the other witness, when the docu¬ 
ment is read over to him, is unable to say 
that was or was not the document which ho 
attested, it is open to the plaintifi to prove execu¬ 
tion of the deed by a person who was present at- 
the time of the execution and for that purposo 
he can examine the scribe. {Cuming and Pantonr 

JJ.). Dhirajuddin V. BHARULLA. 

90 I.C. 630 = A I R. 1926 Cal. 318. 

—8. 68—ProYisions mandatory. ^ 

-The provieions of S. 68 are mandatory 

they are not controlled by 8. 90. 
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OIVIL. ORIMINAIi AND REVENUE 


BTIDBMCE 4.CT (1872), 8. 68—Provisions manda¬ 
tory. 

The mere faot that the only surviving attesting 
witness is considered hostile by the party does not 
relieve him from the duty of examining him as a 
witness. Nor is it enough that summonses and 
warrants had been issued upon the witness and the 
witness had failed to appear, but the prooesses of the 
Court suoh as are mentioned in O. 16. R. 10, C. 
P. Code, have all got to be exhausted. 1 P. Ti. J. 369, 
Foil. {Oreaves and Mukerjee, JJ.). GOBINDA 
Ghandba Pal v. PUf>IN Bthari. 98 l.C. 147= 

31 C.W.N. 215= A.I R. 1927 Cal. 102. 
-^Failure to call as witnesses, any of the per¬ 
sons who had attested mortgage-deed where it was 
not shown that they had died or were not subject to 
the process of the Court or were incapable of giving 
evidence, was held to be fatal. (Dalai, J.). Shbtkh 
KABIMULLAH V. GUDAR KOERI. 82 l.C 306 = 

5 L.R.A. Civ. 686=A.I.R. 1925 All. 56. 

-Provisions are imperative—Likelihood of 

witness proving hostile is no ground for not 
examining him. 1 P.L.J. 369. Foil. (Coutts and 
Maejpherson, JJ.). DHIBA SlNGH v. MOTI Lal. 

63 l.C. 266=2 P.L T. 614. 

—S. 68—Retrospective effect. 

-Amendment added by Act 31 of 1926 is re¬ 
trospective. {Ramesam and Jackson, JJ.). THA- 
YAUMAL V. MUTHUKUMARASWAMT CHETTIAR. 

121 l.C. 858 = 30 M L W. 677 = 
A. I. R. 1929 Mad. 881 = 57 M.L.J. 588. 

—S. 68—Scope. 

Section 68 has nothing to do with the ques¬ 
tion about the legality or validity of the instru¬ 
ment itself as an effective document of title if 
there has been no proper attestation as required by 
law. (Sen and Niamatullah, JJ.). BALBHAUAB 

SmGHv. Laeshmi Bai. 

A. I. R. 1930 All. 669. 

- -The question of the validity of a mortgage 

bond is distinct from that of the necessity of prov¬ 
ing it by an attesting witness. (Chafterjea and 
Panton, JJ.). pahan Khan v. BudalSardab. 

66 l.C. 906=34 C.L.J. 498 = 26 C.W.N. 951 = 

A.I R. 1921 Cal. 276. 

—S. 68—Search for witness. 

--The enquiry for an attesting witness must 

be strict, diligent, honest and satisfactory. It 
should be made at the residence of the witness 
and of the relatives who may have information. 
Where, an attesting witness is out of the jurisdic¬ 
tion of the Court, however, the document can be 
proved by other evidence. {iTauno Kin and Bigg, 
//.). ASOOMEAH V. v.S.R M. Chetty. 

61 I c. 637=13 Bur.L.T. 114. 

—S. 68—Will. 

-Although where an instrument requiring 

attestation is subscribed by several witnesses, it is 
in general sufficient to call only one of them (Evi¬ 
dence Act, S. 68) in the case of Wills, it is desira¬ 
ble that all capable of being called should be exa¬ 
mined to remove all suspicion of fraud. (A/boAer- 
jeo and Fletcher, JJ.). SURENDRA Krishna v. 
Ranee Dassbb, 59 I. C. 814=33 C.L.J. 34= 

A.I.R. 1921 Cal. 677. 

—8. 69—Attestors dead. 

—. —Transfer of Property Act, S. 59—Attestors 
dead—Thoir handwriting proved—Attestor should 
lie presumed to have seen execution. 39 All. 112, 
^vpl. {Waller, J.). venkatramayya v. Gattata. 

101 1. C. 498=A. 1. R. 1927 Had. 662= 

53 M. h. J. 216. 

D. D. Voii. Ill—31 & 32 


EVIDENCE ACT (1872), 8. 70—Effect. 

—8. 69—Gondition for applicability. 

-In order that the case may attract the opera¬ 
tion of 8. 69, it must be proved that “ no suoh 
attesting witness can be found.” Before a party 
is entitled to rely upon 8.69, he must ask the 
Court to exhaust all processes of the Court as laid 
down in paras. 2 and 3, R. 10, O. 16: 1 P. L. J. 369 
and 27 C. W. N. 60 (Notes), Rel. on. (Das and 
Kulwant Sahay, J'J.). MT. ShahzaDI Begam v. 
MUHUMMAD QASIM. 110 I. 0. 756 = 7 Pat. 312 = 

A.I.R. 1928 Pat. 356. 

—S- 70—Before Sub-Registrar. 

-Suit on mortgage bon d—Defendant admitting 

execution before Sub-Registrar but averring that he 
would not have done so had he known it to be 
mortgage is no admission of execution under S. 70, 
(Afiffcr. J". Contra.) 29 Cal. 355, iJe/. (Jack and 
Mitter, JJ.). AYENALI ShtkdAR v. MD. ESMAIL 

49 C. L. J. 347 = A. I. R. 1929 Cal. 441. 

-Admission must be in the proceediogs-!- 

Admission of execution before the registering 
officer is not sufficient. 13 N. L. R. 197, 
(Prideaux, A. J. C.). DeobAO v. Dhondirao. 

109 I. C.576=A. I. R. 1928 Nag. 244. 

-Admission referred to in section must bo 

other than that required by Registrar in registra¬ 
tion. (Kennedy, J. C. and Aston, A. J. C.). 
Pbibhdas V. Sahib Khan. 93 I. C 860 = 

18 S. L. R. 282=A. I. R. 1926 Sind 88. 
—8. 70—By representative. 

-An admission by the representative of a 

party to an attested document of its execution by 
the party cannot be treated as an admission of the 
parly to an attested document of its execution by 
himself. (Mukerjee and Rankin, JJ). BENOT 

BHUSHAN Rot V. Dhirendba Nath dey 

74 l.C. 178 = 38 C.L J. 114= 
A.I.R. 1924 Cal. 415. 

—8. 70—Effect. 

■ Shah, Ag. C. J. — (Crump, J. dissenting )—• 
Where the defendant admits the execution of the 
mortgage bond and there is no evidence or plea 
that the attestations were not proper,, the mort¬ 
gagee need not prove attestatiou. 

Per Crump. J. —The word ” execution ” means 
that the party affixing his signature has signified 
his assent to the contents of the document and if a 
party admits that he has done this then he admits 
execution. Such admission however will not be 
taken to mean an admission not only of the signa¬ 
ture of assent by him, but also that all the legal 
formalities, such as due attestation, have been 
complied with as required by the statute requiring 
attestation. (Shah, Ag. C. J. and Crump, J.), 
JAGANNATH NARSINDAS V. RAOJI TULSIRAM. 
76 I. C. 73=47 Bom. 137=24 Bom.L.R. 1296= 

A. 1. R. 1923 Bom. 90. 

■ Admission of executant is not sufficient as 
against strangers. 

It must be proved according to law as against 
them unless S. 68, Bvidence Act applies to the 
case and relieves the plaintiffs from the burden of 
proving attestation. (Mullick and Ross. JJ.). 
ABJUN Sahu V. Kelai Rath. 74 l.C. 150= 

2 Pat. 317 = A I.R. 1923 Pat. 436. 
-Even in case of a document requiring attesta¬ 
tion, where admission by a party to the suit of the 
execution is on record, the attestation need not be 
proved, (Walshand Wallace, JJ.). Asharpi Lal 
V. Mt. Nannhi. 64 l.C-11 = 44 All. 127= 

19 A.L.J. 855= A.I.R. 1922 All. 153. 
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BYIDBNCB ACT (1872), S. 70—Effect. 

■Proof of attestation is not necessary where 


execution is admitted by defendant. (i)as and 
Adami, JJ.) Mt. Hira Bibi v. Ramdhan Lal. 

62 I. C. 540=1922 P.H.C.C. 42 = 
6P.L.J. 465 = 2 P.L.T. 752= A.I.R. 19 22 Pat. 70. 
—S. 70—Invalid document. 

-Section 70 cannot and does not affect to 

render valid, document which, it is apparent from 
the evidence before the Court, is invalid inlaw: 
A.I.R. 1925 P.C. 203 and A.I.R. 1918 P.C. 3, Bel. 
on; 16 C.W.N. 685, Dist. 

A mortgage was duly executed and attested but 
the Sub-Registrar finding a technical defect had the 
document re-executed by the mortgagors in his 
office. This re-execution was duly registered though 
not re-attested. In a suit upon the mortgage the 
mortgagor admitted execution, 

Held, that in spite of the admission the docu¬ 
ment did not amount to a mortgage and, therefore, 
was not an instrument creating a mortgage upon 
which the plaintiff could base his claim. (Cuvtvng 
<ind Page, JJ.). SHEIKH KOCHU v. MD. AH 
MAHOMUD. 105 I. C. 28 = 45 C. L. J. 577= 

A. I. R. 1927 Cal. 926. 

-Admission by the executant of execution is 

not sufficient to validate a mortgage-deed which 
hasnotbeen duly attested as required. A. I. R. 1924 
Rang. 139, Expl. ; A. I. R. 1925 P. G. 203, Bel. on. 
(Carr and Mya Bu, JJ.). MO PO Gti v. Mg Min 
Din. 104 I.C. 386=5 Rang. 561 = 6 Bur. L.J. 88= 

A.I.R. 1927 Rang. 233. 

—8. 70—Pardanashin lady. 

- T. P. Act, S. 59. 

Where the persons who signed a mortgage deed 
©xecuted by & pardanashin lady, as witnesses were 
not present at the execution of the deed, but the 
pardanashin lady admitted that she had executed 
the mortgage deed. 

Held, that notwithstanding her admission, the 
mortgage deed was void even as against her. The 
words of S. 70 of the Evidence Act apply only to a 
document duly attested. 35 Mad. 607 (P. C.) and 
45 Cal. 748 (P. C.), Foil. ; 37 All. 474 (P. C.). Bist. 
(Lord Darling.) MT. Hira Bibi v. RAM HABI LAL. 
89 I.C. 659 = 23 A.L.J. 815 = 2 O.W.N. 641 = 

6 P. L. T. 575 = 27 Bom. L. R. 1144 = 
42 C.L.J. 148 = 22 M.L.W. 373 = 
1925 M. W. N. 728=52 I. A. 362 = 

3 Pat. L.R. 296 = 5 Pat. 58 = 30 C.W.N. 366= 
A.I.R. 1925 P.C. 203=49 M.L.J. 240 (P C.). 
—8. 70—Prior to suit. 

-The executant’s admission need not have 

been made during the civil proceedings, but may 
be an admiseion made antecedent to the institution 
of legal proceedings. 4 Pat. L.J. 511, Foil. {D^k- 
worth, J.). AUNG RHI MA ^^^0 KRWA PBU. 
77 I.C. 362=1 Rang. 557=A. I. R- 1924 Rang. 139- 

_Section 70 relates to admission in the course 

of proceedings in which the document is produced. 
{Das and Boss, JJ.). BANAWARI PRASAD SiNGHV. 
Mt BIGNI KUER. Z// — 

8 P.L.T. 7=A.I.R. 1927 Pat. 131. 

—8.70—Witnesses not present. , . , . 

_Where the mortgagor admitting his having 

signed the mortgage document but denied his 
having done so in the presence of attestors. 

Held, that such admission does not amount to an 
admission of due execution within the meaning of 

8. 70. , . . ^ 

Per Richardson, J.—Where an admission of exe¬ 
cution is unqualified it may well be equivalent to 
an admission of due execution or a waiver of proof 


EVIDENCE ACT (1872)* S. 72—Receipt. 

of due execution, but not where the admission is 
of the signature, coupled with the denial of his 
having done so in the presence of attestors. 

Per Suhrawardy, J.—S. 70 provides an exception 
to the rule in S. 68, viz., where the executant admits 
that a document was executed by him, i.e., executed 
according to law, no further proof of execution is 
necessary. It thus qualifies S. 68 of the Act but 
does not affect or control S. 59 of the T. P. Act. 
The word ‘execution’ in S. 70 is used in the sense 
of due execution or execution in a way in which a 
particular document is required to be executed. 
(Bichardson and Suhrawardy, JJ.). ArjUN 
CHANDRA BHADRA 1>. KAIDAS OHANDRA DAS. 

70 I.C. 532=36 C.L.J. 373= 
27 C. W. N. 263 = A.I.R. 1923 Cal. 149. 
—S. 71—Evidenoe of scribe. 

-Where it was found by the Courts below that 

the attesting witnesses had been won over and gave 
evidence hostile to the plaintiff and the plaintiff 
examined the writer of the deed to prove execution 
under S. 71 and his evidence was accepted. 

Held, that the contention that it is necessary 
that this witness should have been able to swear 
that both the attesting witnesses were present when 
the executant signed the deed and that they 
witnessed it is untenable: 17 A. L. J. 141 and 
A.I.R. 1922 Pat. 415, FoU. 

The law provides that the attesting witnesses, if 
available, must be called and that in their absence 
no other evidence to prove execution shall be 
accepted : If they are dead or have been won over 
by the other side the person claiming under the 
document is allowed to prove it as best he can. It is 
sufficient if he can prove execution by any evidence 
that may be available. (Byves and Daniels, JJ.). 
PATESAWARI V. SHANKER DATAD. 74 I.C. 969 = 

A.I.R. 1924 All. 217. 
—8. 71—One witness hostile. 

- Jack, J. —Where out of two attesting wit¬ 
nesses one is produced but turns hostile, other evi- 
denco becomes admissible under S. 71, and the 
plaintiff is not bound to produce the other, though 
alive, whom there are grounds for him to believe 
to be hostile ; A.I.R. 1929 Cal, 188, Bel. on. 

Milter, J. — {Obiter) :—It is not intended by 
enacting S. 71 to differ from the rule of English Law 
that the evidence of the other witnesses should not 
be introduced unless the absence of the other attest¬ 
ing witness is satisfactorily explained in the case 
where one of the two attesting witnesses had been 
called and has denied execution : A.I.R. 1929 Cal. 
188, Not appr.; Coles v. Coles, (1866) 1 P. 70 ; Pilking- 
ton-v. Gray, (1899) A.C. 401; A.I.R, 1927 Cal. 102, 
Bef. {Jack and Milter, JJ.). AyenalI SHIKDAB t>. 
MD. ESMAid. 49 C.L.J. 347 = A.I.R. 1929 Cal. 441. 
—8 71 —Proof of exeention. 

-S. 71 does not require execution in the pre¬ 
sence of the attesting witnesses to be proved. 
17 All. 141, Foil. {Byves and Daniels, JJ.). LALTA 
Prasad v. Darshan Singh. 74 I.C. 839= 

A I R. 1924 All. 149. 
—8. 71—Witness not recolleoting. 

-Mortgage—One attesting witness dead— 

Others having no recollection—Document can be 
proved by other evidence. {Das and Adami, JJ.). 
Lakshman Sahu v. Gokhud Maharana. 

70 I.C. 298=1 Pat. 154= A.I.R. 1922 Pat. 415. 

—S. 72—Receipt. 

-The executant of a receipt need not be exa¬ 
mined where the payer has sworn to the payment. 
{Mukerji, J.). ABDUL SAMAD v. GUNENDRA 

Krishna Roy. 82 I.C. 974=A.I.R. 1925 Cal. 452. 
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lEYlDENGE ACT (1872), S. 73—Applicability. 

—S. 73—AppUcability. 

-It is only where other evidence is not avail¬ 
able and the handwriting has not been proved by 
independent evidence to be the handwriting of a 
particular person, that it is necessary to have re¬ 
course to the provisions of S. 73 to see whether by 
comparison it can be determined whether the 
'document was written by that person or not. (Cttw- 
ingatid Mukerji, JJ.). KHIJIRUDDIN v. EMPEROR. 

92 I.G. 442^53 Gal. 372-42 G.L.J. 504= 
27 Gr.L.J. 266 = A. 1. R. 1926 Cal. 139. 

—S. 73—Handwriting. 

-It is not fair to compare the free handwrit¬ 
ing spread overa folio page of a will with plenty of 
space, and a post card in which a writer has to 

• condense all he wishes to say in a small space. 
7he writing must necessarily be far more cramped 
and naturally various letters in the post card writ¬ 
ing would differ from the writing which is not 
■cramped. (Macleod and Coyajee, JJ.). Ibabasap- 

PA BIN Gangappa Dadal V. BhAdrawa Kom 
DOD BASAPPA PRABHU ShetTI. 80 I.G 189= 

A.I.R. 1922 Bom. 296. 

- Comparison. 

In applying the provision of S. 73 of the 
'Evidence Act, it is important not to lose sight of 
its exact terms. It does not sanction the compari¬ 
son of any two documents but requires that the 
■writing with which the comparison is to be made 
cr the standard writing as it may be called, shall 
be admitted or proved to have been written by the 
i person to whom it is attributed and next the writing 
^to be compared with the standard or in other 
words, the disputed writing must purport to 
•have been written by the same person, that is to 
say, the writing itself must state or indicate that 
■it was written by that person. A comparison of 
■handwriting is at all times, as a mode of proof, 

■ Jiazardous and inconclusive, and especially when 
‘ it is made by one not conversant with the subject 
and without such guidance as might be derived 
from the arguments of counsel and the evidence 
•of experts. A comparison of writings has conse¬ 
quently been deemed a mode of ascertaining |,the 
truth which ought to be used with very great 
■caution. Although from the dissimilarity of sig¬ 
natures a Court may legitimately draw the infer- 

• enoe that a particular signature is not genuine 

• because it varies from an admittedly genuine 
- signature, yet resemblance of two signatures affords 
. no safe foundation that one of them is genuine. 

\ {Mookerjee and Buckland, JJ.). Sabojini Dass 

•. HARI das GHOSE. 66 I. G 774 = 

49 Cal. 235=26 C.ar.N. 113= 

34 C. L. J. 373= A.I.R. 1922 Cal. 12. 
—S. 73—'Signature. 

■ " The Court has power to compare the alleged 
'.geuuino signature with admittedly genuine signa¬ 
ture to come to a conclusion from it. {Jackson 
. A.J.C.). GONDU V. TULSIBAM. ' 

120 I.C.33S = A.I.R. 1930 Nag. 27. 

-— Genuinonoss of a signature disputed—Alere 

' comparison of admitted signatures without expert 
advice or microscopic examination is dangerous. 
{Lord Atkin). KERSARBAI v. Jethabhai Jivan 

111 I.G. 169 = 28 M. L. W. 737 = 
A.I.R. 1928 P.C.277 (P.C.). 
—S. 73—Thumb impression. 

—;——A Court can-direct an accused person to give 
•••his thumb impression in Court. A. I. R. 1924 
•Rang. 115 ,(P. B.), . FoU. ; A. I. B. 1922 Pat. 73, 


EVIDENCE AGT (1872), 8w74—Grop-ouiting re¬ 
port. 

DisU {MvUick and Wort, JJ.). ZAHURI Sahu 
V. Emperob. 106 I. C. 212=6 Pat. 623= 

8 P.L.T. 847=28 Cr. L. J. 1028 = 
9 A. I.Cr. R. 173 = A.I.R. 1928 Pat. 103. 

-Thumb-impressions on a deed compared 

with others not shown to be of executant—Evidence 
of expert is of no value. {Eulwant Sahay and 
Scroope, JJ.). GafparBuksh Khan V. Emperor. 
101 I.G. 187=8 A. I.Cr. R. 4=8 P. L. T. 393= 
28 Cr. L.J. 411 = A. I. R. 1927 Pat. 408. 
—S. 73—Thumb impression of accused. 

-Section 73 specifically directs that any person 

present in Court may be directed to make a finger 
impression lor the purpose of comparing it with 
any finger impression alleged to have been his. 
There is no exception made in favour of an 
accused person. Section 342, Criminal Procedure 
Code, does not prohibit the taking of the finger 
impression from an accused. (10 B. Ii. T. 32, 
Overruled). 

Per Young, Offg. C. J.—Such a direction is 
specifically allowed by the Evidence Act and 
S. 342, Cr. P. Code, does not operate to prevent 
it. 


jrer ixeaca, j .—mere is no possible connection 
between S. 73, Evidence Act and S. 342 of the 
Cr. P. Code. 

Per May Oung, J.—There is nothing in common 
between the power to examine the accused under 
S. 342, Cr. P. Code, and the power to take 
his finger impression under S. 73, Evidence Act 
unless it can be held that by directing the accused 
to make his finger impression the Court is,in effect, 
compelling him to provide evidence against 
himself. {Young, Offg. C. J., Heald and May 
Oung, JJ.). Emperor v. Nga t.un Hlaing. 

83-I.G. 668=1 Rang. 759=2 Bur. L.J. 270= 
26 Cr. L. J. 108= AJ.R, 1924 Rang. 115 (P. B.). 
- - ' --Criminal trial—Thumb impression of accused 
taken in Court for comparison—Conviction based on 
such comparison by expert—Is highly irregular. 

There is no law by which an accused person 
can be, either by words or by gestures or by ex¬ 
posing himself to certain physical treatment, made 
to implicate himself in the crime with which he is 
charged. When he is on trial such an idea is 
highl-y repugnant to all thoughes of the proper ad¬ 
ministration of justice in this or in any other 
British country. (Das and Bucknill, JJ,). Bazari 
ILVJ.A.M V. King Emperor. 68 I. C. 958= 

1 Pat. 242=3 P.L.T. 526=1922 P.H-C.G. 46= 
23 Cr. L.J. 638= A.I.R. 1922 Pat. 73. 
—S. 74—‘ Act ’ or ‘ Record of an Act. ’ 


-circular by which the Director iGeueral of 

Post and Telegraphs notified that stamps of a 
certain kind would soon be issued to Post Offices 

for sale to the public was not an ‘Act’ or Record 

of an act’ of a public officer within the meaning of 
S. 74 of the Evidence Act and the same was inad¬ 
missible in evidence. {Reilly, J.). VelayUDHAM 
PiLLAi V. Emperor. 115 i.c. 509 = 


1929 M.W.N. 193 = 30 Cr. L.J. 483. 
—S. 74—Admissibility. 

-Document neither shown to be prepared by 

publio servant not shown as forming the act or 
record of public officer is inadmissible. (<S€?{ 
J.). GouBi Shankar v. Emperor. ’ 

120 I.C. 547=1930 A.L.J. 244=1930 Cr. C. 42= 

31 Gr.L.J. 133=A.I.R. 1930 All. 26. 


—S. 74—Crop-cutting report. 

-Crop-cutting report of Collector prepared 

under S. 40, Bengal Tenancy Act, falls under S. 74 



487 


'DKCBNOTAIj: digest,' 1921‘t-J1930J 


488^ 


EYIDBNGE ACT (1872), 8. 74—Crop^ontting 

report. 

{Daro&on-Miller^ C. and Foster^ J,). KiSHIN 
Bay All GOPB V. ISITWAENATH SiNGH. 

102 I.C. 391«8 P.L.T. 74~A.I.R. 1927 Pat. 167. 

■ — ■■ Crop-cutting • report of Deputy Collector 
under S. 40, Bengal Tenancy Act, ie public docu¬ 
ment and admissible to prove quantity of crops out. 
4 Cal. 79, Rel. on. {Adami, J".). Haegobind 
Singh v. Kishun Dayal Gope. 95 I.C. 966= 

7 P.L.T. 671=A.I.R. 1926 Pat. 436. 

■—B. 74—Dakhalnamah. 

A dakhalnamah is a public document and its 
copy is admissible 'without proof. 13 A. L. J. 935, 
Foil. {Banerjiy J.). SlLA RAM v. EmPEEOE. 

98 I.C. 471 = 7 L.R.A. Cp. 173 = 27 Cr. L.J. 1331 = 

A.I.R. 1927 All. 52. 
—S. 74—Departmental eoqairy. 

-Departmental enquiry by a Magistrate in his 

executive capacity is not judicial enquiry and 
statements recorded therein is not evidence taken 
on oath. Such statements, therefore, are not 
public documents. {Pearson and Patterson, JJ.). 
GOYEENMENT OP BENGAL v. SANTIEAM MONDAL. 

A.I.R. 1930 Cal. 370. 

—8. 74—Depositions. 

-Depositions of witnesses taken by an officer 

of the Court are public documents within the 
meaning of that term as used in S. 74. (Das and 
Foster, JJ.). Chandeeshen Prasad Narayan 
Singh v. Bisheshwae peatap Naeain Singh. 

101 I. C. 289 = 5 Pat. 777= 
8 P. L. T. 510 = A. I. R. 1927 Pat. 61. 
—S. 74—Letters of officers. 

-Letters from the Controller of the Military 

Accounts acknowledging attachment is a public 
document. {Srivastara, J.). EDU v, Hiea LAL. 
114 I.C. 502 = 5 O.W.N. 886 = A.I.R. 1928 Oudh 488. 
• ■ ■ Magistrate sending an official memo to a 
Civil Surgeon to examine an accused and report his 
age—Civil Surgeon’s report is not a record of “act” 
in official capacity—It is not admissible in evidence 
•without formal proof. 20 Mad. 189, Pel. on. 
{Qokarnn Fath Misra, J.). ABDUL HALIM EHAN t>. 
SOADAT ALI KHAN. 108 I. C. 817 = 

1 L. C. 733= A. 1. R. 1928 Oudh 155. 
—B. 74—Mutation registers. 

■ Mutation — Quinquennial and settlement 

registers prepared under Regulation 48 of 1793, 
S. 16, are public documents—Entries therein are 
admissible but not conclusive. {Jtcala Pasad 
and Boss, JJ.). RAMANANDHAN SAHAY v. JAI- 
GOVIND PANDEY. 75 I. C. 955 = 2 Pat. 839= 

A. I. R. 1924 Pat. 213. 
—B. 74—Patwari’s abstract. 

■ -Abstract statement prepared by patwari even 

though based on papers in his possession and filed 
in suit is only private document. {Sulaiman, J.). 
SHEO DAS V. SHEO DAYAL SINGH, 

A I R. 1930 All. 712. 

—Pedigree* 

If it can be shown that the law requires that 
entries dealing with ownership of land should be 
included in pedigree tables then such pedigree 
tables are properly part of the revenue records and 
constitute an entry in a public document which 
is prima facie evidence of the truth of its contents. 
(Fforde and Jai Lai, JJ.). G^KDIT SINGH 
kaiitar Singh. i.l. ib^— 

29 P.L.R. 675 = A.I.R. 1928 Lah. 214. 

—S. 74—Plaint. ^ x /ct n-f «. 

I ■■ Plaint 16 not a public document, (xidut/d®, 

A. J. C.). MANBODH V, HiBASAI. 93 I.C. 650= 

AJ.Rr 1926 Mag^ 339. 


EVIDENCE ACT (1872), S.(78-^Aots. 

—8. 74—Record of acts of offloere. • 

■■ —Under S. 74, Evidence Act, documents form¬ 
ing records of the acts of public officers are publio- 
documents, but they do not furnish proof of all 
facts to which they refer. {Findlay, J. C. and Mac- 
navr, A. J. C.). MT. RUPA v. CHAUDHARI BHAI- 
EAON PRASAD. 105 I.C. 353= 

« « X 1928 Nag. 93.- 

—8. 74—Reports. 

-Execution of decree—Report of an officer of 

the Court, entrusted with the execution, is a public- 
document and can be proved by a certified copy— 
Evidence Act, S. 77. {Neave, A. J. C.). BALKU* 
V. Emperor. 81 I.C. 533=25 Cr. L. J. 917= 

A.I.R. 1925 Oudh 183^ 
—S. 74 (i) (lii)—Reports to Police. 

- {Obiter) —The reports made to the police by: 

a woman that she had been married to a certain- 
person are not public documents within the* 
meaning of S. 74 (i) (Hi) of the Evidence Act andf 
secondary evidence of their contents cannot be givem 
under S. 65 (e) of the Act. {Tapp, J.). MT. Nawab^ 
BlBI V. SHER ZAMAN. 123 I.C. 285=- 

31 Panj. L.R. 214.- 

—3. 74—Schoolmaster. 

-A school-master comes imder the words “exe¬ 
cutive officers.” {Fawcett and MadgavTear, JJ.)». 
BHANU DAS NARAYANBOA V. KEISHNABAI CHIN- 
TAMAN. 99 I.C. 307=50 Bom. 716 = 

28 Bom. L.R. 1225 = A.I.R. 1927 Bom. 11.- 
—S. 74—Settlement record. 

-History of Multan District attached to Settle¬ 
ment Record, was held to be a Public document.. 
{Martineau and Mod Sagar, JJ.). MUHAMMA 1 >’ 
Khan v. Sultan Azam. 78 I.C. 1040= 

A.I.R. 1924 Lah. 639. 

—S. 74—Village papers. 

-Villa.ge papers are prtr»a/acie proof of what 

they record. (Wazir Sasan, J.). Ram Sabad c*. 
Ram Sarup. 103 I.C. 497=A.I.R. 1927 Oadh 441. 
—S. 76—Foreign copies. 

‘ Copy of evidence given in a Court in KutohV 
was not certified by the Political Agent in a manner 
which fully satisfied the requirements of Ss. 76 (a)* 
and 86. 

Held, that S. 86 did not exclude other proof.. 
27 Cal. 639, Foil. {Fawcett, J.). Vallabh Das- 
MULJI V. PEANSHANKAE Nabbheshankar. 

113 I.C. 313=30 Bom. L.R. 1519= 

A.I.R. 1929 Bom. 29.- 

—S. 76—Plaint. 

--Certified copy of a plaint is not admissible in 

proof of age of the signatory as plaint is not a pub¬ 
lio document. (Das and Boss, JJ.). TARKESH- 
"WAR PRASAD TEWARI v. DEVENDRA PRASAJ> 

Tewari. 92 I.C.184=3 Pat. L.R. 270= 

7 P.L.T. 267 = A.I.R. 1926 Pat. 180. 
—S. 77—Reports. 

--Execution of decree—Report of an officer of 

the Court, entrusted with the execution, is a 
lie document and can be proved by a certified^ 
copy. {Neave, A.J.C.). BALKU v. King EmperoBx 

81 I.C. 533=25 Cr.L.J. 917 = 
A.I.R. 1928 Oadh 183. 

—S. 78—Acts. . , a* 

--Text of an Act published in Gazette of India- 

is authority and must be followed even though in¬ 
tention of Legislature is not carried out—Interpre¬ 
tation of statutes. {Adami and Buchnill, JJ»)‘ BAI' 
BEINANDAN PRASAD V. MAHABHIB PRASAD. 

97 I.C. 316= A.I.R. 1927 Pat. 143.- 

.. 'Confliot between version of Act published in 

Gdzdttd And tbst published by- Supsrintoiidentt- 
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STIDENGE ACT (1872), 8. 78 Diplomatic 

agent. 

•Govenmnent Printing—Gazette version must be 
preferred. (Phillips, J.). SUBBA-MANIA AIYAB v. 
-SHANMUGAM OHBTTIAB. 

92 l.G. 566=22 H.L.W. 888= 
A.I.R. 1926 Mad. 65 = 49 M.L.J. 363. 
—<8. 78—‘ Diplomatic agent.’ 

-The words “ diplomatic agent ” are very wide 

•and prima facie cover the Resident of Hyderabad, 
•who is the Political Agent of the Government of 
Gndia. [Fawcett and JdadgavhaT, J’J’.). BHANU* 
DAS NABAYANBOA V. Kbishnabai Ohintaman. 
99 l.G. 307=50 Bom. 716=28 Bom. L.R. 1225 = 

A.I.R. 1927 Bora. 11. 

—S. 78—Foreign copiei. 

-'Copies of entries in registers kept by the 

•ofOcers of a Native State are not admissible in evi* 
-denoe having regard to the provisions of S. 78 (6). 
'{Kulwant Sahay, J.). ShaUSHBB NabainSINGH v. 
Mohammad sale. 90 I.C. 32g= 

A.I.R. 1926 Pat. 29. 
—S. 78—Hanicipal proceedings. 

-Municipal proceedings may be proved by 

•copy certified by the keeper. [Mookerjee and Chotz- 
■ner, JJ.). AKSHAY KUMAB GHAND v. COMMIS- 
filONBBS OP BOGBA MUNICIPALITY. 75 I.C. 506= 

37 C.L.J. 589= A.I.R. 1923 Cal. 675. 
—3. 78—Notifications. 

■The production of the Gazette printed under 
the authority of the Government will be sufficient 
proof of the notification under S. 78. [Sulaiman 
and Ashworth, JJ.). COLLECTOB, CAWNPORB t>. 

Jugal Kishorb. 107 i.c. 578= 

A.I.R. 1928 All. 355. 

— - — Where a notification fixing the election is 

published in the Gazette, it is proof of the order of 
•Government fixing that election under S. 78. 
(Phillips, Ratnesatn and Wallace, JJ.). COMMIS¬ 
SIONER, Madras Corporation v. Ekambaba 
NaickeR. 106 I.C. 144=33 M.L.T 367 = 

26 M.L.W. 569 = A.I.R. 1927 Mad. 980= 

S3 M.L.J. 603. 

—S. 78—Order of Government. 

-Circular issued by the Director-General of 

Post and Telegraphs notifying that stamps if a 
■certain kind would soon be issued to post offices for 
sale to the public is not an order of Government 
within the meaning of S. 78 and the same is in- 
-admissible in evidence. (Reilly, J.). VELAYUDHAM 
PiLLAiv. Emperor. 115 I.C. 509= 

1929 M.W.N 193= 30 Gr. L.J. 483. 

—S. 79—Certificate of registration. 

-Registering Officer’s evidence is not necessary 

<to prove the certificate of registration, the genuine¬ 
ness of whioh is to bo presumed under S. 79* 
38 I.C. 605,4ppr.; 34 I.C. 281; 38 A. 1 and 17 C. 903, 
J)iss, (Martineau, J.). MUHAMMAD HASSAN v. 
SoharA. 71 I.C. 805= A.I.R. 1924 Lah. 389. 

—S. 79—Sanction. 

-Letter not signed by Chief Secretary but by 

an officer for him, is not a certified copy and can¬ 
not be basis of prosecution. (Walmsley and Suhra- 
wardy, JJ.). Md. OziULLAH v. Beni Madhab 
•OhowdhaRY. 71 i.c. 239 = 50 Gal. 133 = 

36 C.L.J. 180=26 C.W.N. 878= 
24 Or. L.J. lil = A.I.R. 1922 Cal. 298. 
80—Confession. 

•-Confession recorded according to law is pre¬ 

sumed to be genuine. (Harrison and Jai Lai, JJ.). 
Hari ram V. Emperor. 89 I.C. 897= 

26 Cr. L.J. 1425= A.I.R. 1926 Lah. 122. 

- ■-Confession containing memorandnm under 
-B. 164 (8)—^Presumption under S. 80, Evidence Aot, 


EYIDENCE AOT (1872). S. 81-^Newipaper. 

arises that all formalities have been performed— 
Court must be satisfied that confession was volun¬ 
tarily made. (Broadtray and J,ddison, JJ.). Pbatap 
Singh v. emperor. 93 I.C. 978= 

27 Gr. L.J. 514 = 6 Lah. 418= 
7 L.L.J. 482= A.I.R. 1926 Lah. 608. 

—S. 80—Deposition. 

-If the deposition has not been read over to 

the witness in the presence of the presiding Judge, 
it does not prove itself under S. 80, but it may be 
proved in some other way. The Judge who record¬ 
ed it can prove it or the accused can admit it. (Pri- 
deaux, A.J.C.). MlBABUX v. EMPEROR. 

68 I.C.36=18 N.L.R. 192=23 Cr.L.J. 600= 

A.I.R. 1923 Nag. 39. 
-Though there is no oral evidence to identify 
the deponent of a deposition made 60 years ago, it 
is not a sufficient reason to render S. 80 inapplic¬ 
able and though there is no signature of the presid¬ 
ing officer over it, the presumption that the copy is 
a true copy may safely be drawn. (Daniels, A. J.C.), 
SARABJIT V. Mata din. 60 I.C. 437 = 7 O.L.J. S42. 

—S. 80—Scope. 

-Section 80 does not deal with admissibility 

of documents—Only formal proof is dispensed with. 
(Rankin, C.J., C. C. Ghose, Suhrawardy, Mukerji 
and Jack, JJ.). PADAM PRASHAD v. EMPEROR. 
119 I. C. 193=50 C.L.J. 106=33 C.W.N. 1121 = 

30 Cp. L. j. 993=1929 Cr. G. 228 = 
A.I.R. 1929 Cal. 617 (S.B.). 

-Under S. 80 the presumption has to be made 

as to the genuineness of the statement recorded. 
No presumption, however, can bo made regarding 
the identity of the deponent: buc where the docu¬ 
ment containing the deposition of a particular 
person is a very old dooumont, one can turn to the 
deposition itself to find out whether there is 
inherent evidence of the identity of the deponent. 
7 O. L. J. 642, Rel. on. (Misra, J.). BHAGWAT 
Prasad v. Sheb Khan. 94 I.C. 985= 

A. I. R. 1926 Oudh 489. 

—S. SO—Statements of witnesses. 

— -Where, therefore there has been an attempt 
by the presiding officer to comply with provi¬ 
sions of S. 360, Cr. P. Code and to secure the accu¬ 
racy of the record of evidence, the provisions of 
S. 80 do not lead to complete exclusion of the 
document, and the Court is bound to admit under 
S. 5, but it is open to each side to adduce evidence 
as to its faithfulness or otherwise and as to the 
degree of presumption under S. 80 and the weight 
to be attached to it. 46 Cal. 895, Foil. (Madgackar, 
A. J. C.). Pitoomal V. Emperor. 

86 I. C. 33=16 S. L. R. 255 = 26 Cr. L. J. 657 = 

A.I.R. 1921 Sind 151. 

—S. 81—Gazette. 

-Under the provisions of S. 81 the genuineness 

of the Gazette must be presumed, though it is not 
formally tendered at the trial. It is enough if the 
Court has the Gazette before it. (Fforde and Scott- 
Smith, JJ.). BAWA SARUP SiNQH v. THE CROWN. 
88 I. C. 22 = 7 L. L. J. 264 = 26 Cr. L. J. 1078 = 
26 P. L. R. 566= A. I. R. 1925 Lah. 299. 

—S. 81—Newspaper. 

-'Newspaper actually produced—Presumption 

of genuineness arises. [Hilton, J.). RAM CHANDRA 
V. Emperor. 120 I. C. 798=1930 Cr. C. 331= 
31 Cr. L. J. 168= A. I. R. 1930 Lah. 371. 
-^Even if newspapers are admissible in evi¬ 
dence without formal proof, the paper itself is not 
proof of its eontents. It would merely amount to 
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EVIDENCE ACT (1872), S. 82—Certificate of 
Chamber of Commerce. 

an anonymous statement. {Fforde and Scott'Smithj 
tTJ'.). Bawa Sarup Singh v. The Crown. 

88 I. C. 22 = 7 L. L. J. 264=26 Cr. L. J. 1078 = 
26 P, L. R. 566=A. I. R. 1925 Lah. 299. 
—S. 82—Certificate of Chamber of Commerce. 
-Certificate of Manchester Chamber of Com¬ 
merce as to coal strike in England to show conse¬ 
quent shortage of coal is not admissible. [Fawcett^ 

J.). Girdhardas V. Kerwala and Co. 

93 I. C. 622 = 28 Bom. L. R. 232= 
A. I. R. 1926 Bom. 253. 

—S. 83—Ghittas. 

-Chittas made by a Government for private 

use in connection with resumption proceedings are 
not admissible either under S. 83 or S. 13. 9 Cal. 741, 
Rel. on. {Greaves and Mukerji, JJ.). UpendrA 
Nath v. Radha Govinda. 

98 I.C. 85= A.I.R. 1927 Cal. 189. ' 
—S. 83—Kistwari map. 

~ -Court may not only presume the correctness 
of the physical features represented in the map but 
also the correctness of the statements as to the pos¬ 
session. {Das and Bucknill, JJ.). Nazirul HAQ 
V. Abdul Wahab Khan. 64 I.C. 326= 

3 Pat. L.T. 140=1 Pat. 65 = A.I.R. 1922 Pat. 58. 
—S. 83—Map. 

- Map is admissible without field hook. \ 

A map is admissible in evidence without the field j 
book. The failure to produce the field book afiects ' 
the weight to be attached to the map and not its 
admissibility. (Z>as and Maepherson, JJ.). SHASHI 
Bhdsan BANERJI V. Ramjas agarwala. 

83 I.C. 205 = 3 Pat. 85= A.I.R. 1924 Pat. 402. 
—S. 83—Rennell’s map. 

• ReDDeirs map in Bengal can be presumed to 
be accurate. {Woodroffe and Cuming^ JJ.). SECY. 
OF State v. ananda Mohan. 66 I.C. 287 = 

34 C.L.J. 205 = A.I.R. 1921 Cal. 661. 
—S. 83—Settlement register. 

-Where Settlement Register of 1876 was sign¬ 
ed by Acting Director of Revenue Settlement and 
was dated from the Reveniie Settlement Office, 

Held, it cannot be too clearly premised, that any 
such record would not be held to be conclusive 
evidence of ownership ; but upon the other hand 
one cannot be blind to the importance of such a 
document which appears de/aefo, to have settled 
the bounds of the possession of certain plots for a 
period of thirty-five years (that is to say, from 1876 
to 1910). {Lord Shaw). ShrtnivasA Chabiar v. 
EVALATPA MUDALIAR. 681.C. 1 = 45 Mad. 565 = 

16 M.L.W. 247 = 31 M.L.T. 1 = 
49 I.A. 237 = 24 Bom.L.R. 1214 = 21 A.L.J. 250= 

27 C.W.N. 317 = 36 C.L.J. 524 = 
A.I.R. 1922 P.C. 325 = 43 M.L.J. 536 (P.C.). 
—S. 83—Survey maps. 

■ Revenue Survey map should be properly judi¬ 

cially received in evidence as correct when made. 
80 Cal. 291, P.C. A Cadastral Survey Map is a map 
of very groat importance. The entry in the record 
of rights operates in the same way between landlord 
and tenant, as between landlords of the same or of 
the neighbouring estates, or between tenant and 
tenant. The entry must be presumed to be correct 
until it is shown by evidence to bo incorrect. {Das 
and Ross, JJ.). MAZHARUL EkbaL alias MUNA 
Mia V. Raja Gopal dal Ray Bahadur. 

84 I. C. 488=1924 P.H.C.C. 213 = 

A. I. R. 1924 Pat. 719. 

—8. 85—Pc wers of attorney. 

—-Statements in powers of attorney are required 

to be proved like any other statements. ( Kumara 


EVIDENCE ACT (1872), S. 90—CaBtody^Ob • 

swami Sastri, J.). PrATAP BHATTADU V. COM¬ 
MISSIONER of Income-tax, Madras. 84 I.C. I3i=: 

20 M.L.W. 393 = 1924 M.W.N. 785— 
^ A. I. R. 1924 Mad. 880^ 

—S. 86—Certifying of document. 

—I-Where copies of the statements of certain 

witnesses who were examined in a succession certi¬ 
ficate case in a Court of a Native State were 
sought to be put in evidence in a British India. 
Court under S. 38 of the Evidence Act, 

Held, that (1) the mere fact that the Resident of' 
the State forwarded the copies in due course is not; 
equivalent to the certificate referred to in S. 86 (2)... 
When a certificate is required by law it cannot be 
dispensed with merely because it can be obtained* 
at any time. {Scott-Smith and Fforde, JJ.).i 
MURLI DAS V. ACHUT DAS. 92 I.C. 138= 

5 Lah. 105= A.I.R 1924 Lah. 493» 

—S. 86—Official translation. 

-The Court must accept the official trans¬ 
lation as correct. {Sir John Edge.) SASIMAN Ohow- 
DHURAIN V. Shib Narain Chaudhuey. 

66 I.C. 193=26 C. W. N. 425=^ 
3 P. L.T. 133=16 M. L.W. 434= 

24 Bom. L. R. 576=- 
35 C. L. J. 427 = 20 A. L.J. 362= 
1922 M. W.N. 368=30 M. L.T. 242 = 

1 Pat. 305 = 49 I.A. 25 = 
A.I.R. 1922 P.C. 63=42 M. L.J. 492 (P.C.).- 

—S. 88—Evidentiary value. 

-On the only evidence of telegrams, it cannot* 

be presumed that they are issued from a particular- 
person but they can be considered with the other- 
evidence. {Fawcett and Madgavkar, JJ.). EM¬ 
PEROR V. Abdul. 91 I.C. 690=49 Bom. 878= 

27 Bom.L.R. 1373=27 Cr.L.J. 114. 

A.I.R. 1926 Bom. 71». 

—S. 90. 

Compatation of Period. 

Custody. 

Discretion of Court. 

Evidentiary value. 

Extent of presumption. 

Interference In appeal. 

Presumption when arises. 

Secondary evidence. 

Unimpeachable document. 

^—S. 90—Computation of period. 

--30 years should bo counted from the date or 

its genuineness being subjected to proof. {PliillipSt. 
J.). KONDA REDDI V. PICHIREDDI. 

82 I.C. 487 = A.I.R. 1925 Mad. 184. 
—Date of productiofi is immaterial—Date of 
cballeuging genuineness Is to be looked to.- 
{Martineau and Zafar AH, JJ.). LADHA SINGH 
V. Mt. Hukam DEVI. 75 I.C. 57 = 4 Lah. 233= 

6 L.L.J. 97= A.I.R. 1924 Lah. 143. 

—S. 90—Custody. 

- Question of fact in each case. 

The question whether the custody is proper or- 

not cannot be determined by any general principlea 
but is one, as the law declares it to be determined 
on the facts “of the particular case.” {Boys ana 
Sen, JJ.). BHAGWATI SABAN V. RAM SAHAI. 

126 I.C. 19. 

-Mere produetion of an anoient document by a 

party affords no proper custody and it is for the 
party producing it to explain how the dooumenfe. 
came to be in his custody. {Findlay, J. C. and' 
Subhedar, A. J. C.). TRIMBAKDAS v. MT. MATHA- 
BAI. 124 I.C. 609 = A.I.R. 1930 Nag. 225^ 
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BTIDBNCB &OT (1872). 8. 90—Oastody. 

- Partition papers. 

Gollectorate is not normally a proper custodian 
for a ohitta relating apparently to a private parti¬ 
tion among certain persons of certain property. 
{Qreaves and Cuming, JJ.). PUBNA CHANDRA 
Singh v. Radhika Mohan Deb. 90 I.C. 722= 

A.I.R. 1926 Gal. 370. 

—B. 90—Discretion of Court. 

■■ ■ Documents more than 80 years old—Genuine¬ 

ness disputed—Court should consider external 
and internal evidence for basing presumption of 
proper signature and execution. 6 Cal. 209 ; 29 Cal. 
740 and 26 All. 681, Ref. {Madgavkar and Murphy, 
JJ.). MANSUKH PANACHAND SHAH V. TRIKAM- 
BHAI ICHHABHAI PATEL. 123 1. C- 492 = 

31 Bom.L.R. 1279= A.I.R. 1930 Bom. 39. 
———Whether genuineness of a document over 30 
years old and produced from proper custody should 
be presumed under S. 90 or not is a matter which 
is within the discretion of the Court below. 
iSrivastava, J.). JAS Kaban Singh v. RamTahal. 

114 I.C. 307 (Oudh). 

-The wording of S. 90 shows that it is not 

compulsory upon any Court before whom a docu¬ 
ment purporting or proved to be 80 years old is 
produced, to presume that the said document is 
genuine. That section only gives a discretion to the 
Court that if under the circumstances established 
in a case, it considers proper to raise such pre¬ 
sumption, it can do so. 26 All. 581 (P. C.), Foil. 
(Afisra, J".). HUSAINI V. BASIT ALI. 

110 I.C. 419=5 0. W. N. 424. 

-The presumption referred to in S. 90 is one 

which the Court is not bound to make and notwith¬ 
standing that the elements mentioned in that 
section are satisfied the Court may require the 
document to be proved in the ordinary manner. 
26 All. 681 (P.C.), Bel. on. 

Where the plaintiff do not rely upon such pre¬ 
sumption but adduce evidence in order to prove 
the genuineness of a document but such evidence 
is disbelieved by the Court, they cannot complain 
if such presumption was not made by the Court. 
{Mukerji and Milter, JJ.). SURENDBA NATH v. 
Sambhu Nath. 104 I. C. 219= 

95 Cal. 210= A.I.R. 1927 Cal. 870. 
-Court is not bound to presume the correct¬ 
ness of every statement in a document thirty years 
old. {Cuming and Oregory, JJ.). Khbtra Mohan 
Das V. BHARAT CHANDRA. 

98 I.C. 1021 = A.I.R. 1927 Cal. 229. 

-Presumption must be cautiously applied—In 

proper cases presumption may be relied on, whether 
the document forms foundation of party’s title or 
it is sought to be used as evidence. 11 Cal. 539 and 
29 Cal. 740, Foil. {Greaves and Mukerji, JJ.). 
GoBiNDA Chandra v. Pullil behab. 

98 I.C. 147 = 31 C.W.N. 215 = A.I.R. 1927 Cal. 102. 

-Direct evidence available—Presumption 

under S. 90 may be refused to be drawn. {Wazir 
Hasan, A. J. C.). Raghubar Singh v. Sanwal 
Singh. 61 I.C. 125=8 O.L.J. 23= 

A.I.R. 1921 Oudh 55. 

-Any question regarding the presumption to 

be made in favour of the genuineness of a document 
under S. 90 is a matter eminently within the dis¬ 
cretion of the Trial Court. {Lindsay, J.C.). Har 
Pbasad Upadhta V. Bikramajit Singh. 

61 I.C. 959=8 O.L.J. 131=A.I.R. 1921 Oudh 36. 

—8. 90 —Evidentiary value. 

-Mere production of an ancient document un¬ 
less supported by some corroborative evidence of act¬ 
ing under it is not entitled to any weight. An ancient 


EYIDENCB ACT (1872), 8. 90—Extent of pre¬ 
sumption. 

deed must be corroborated by evidences of ancient 
or modem corresponding enjoyment or by other 
equivalent or explanatory proof; it is then presumed 
to have constituted part of the actual transfer of 
property mentioned, because this is the usual 
course of such transactions, i.e., though absence of 
proof of possession does not affect.its admissibility, 
it undoubtedly affects the weight to be attached to 
the document. Doe on the demise of Earl of 
Egremont v. Pulman, (1842) 3 Q. B. 622 and 27 Cal. 
943, Ref.; 20 C.L.J. 407, Dist. {Asutosh Mookerji and 
Rankin, JJ.). SWARNAMOTI v. SOUBINDRA NATH 
MiTBA. 89 I.C. 747 = 42 C.L.J. 14— 

A.I.R. 1925 Gal. 1189. 

-If one is dealing with a document some 

thirty-five years old the mere faot that the proof of 

consideration is not at all satisfactory, is by itself 
a slender ground for holding that the document 
known to have come into existence was entirely 
unreal. (Rankin and R.B. Ohose, JJ.). SailajA 
NATH Ray Choudhuby v. Raja Rbshee Case 
LAW. 81 I.C. 493 = 51 Cal. 135 = 39 C.L.J. 380 = 

A.I.R. 1924 Cal. 693. 

—S. 90— Extent of presumption. 

-The presumption arising under S. 90 applies 

even to the faot that the testator was in a sound 
disposing state of mind, for the phrase “duly exe¬ 
cuted” if effect is to be given to the word “duly” 
means execution by a person legally competent to 
execute the document. 3 Cal. 557 and A.I.R. 1924 
Cal. 82, Not appl. ; A.I.R. 1925 AIL 1, Bel. on ; A.S. 
Nos. 82 and 295 of 1924, Foil. {Curgenven, J.). 
KOTAYYA V. KABANCHETI VARDHAMMA. 

A.I.R. 1930 Mad. 744. 

-There is no presumption imder S. 90 with 

regard to unsigned accounts not purporting to be in 
the handwriting of any particular person; 33 M.L.J. 

Foil. {Findlay, J.C. and Subhedar, A.J.C.). 
Tbimbakdas V. Mt. Mathadas. 124 I.C. 609= 

A.I.R. 1930 Nag. 225. 
If a document purporting to be 80 years old 
is not duly tendered, proved or exhibited, S. 90 
cannot cure the defect. That section only gives 
discretion to Courts to dispense with proof as to 
the execution of a document. It raises no presump¬ 
tion whatever as regards the accuracy of the docu¬ 
ment and cannot bo used so as to dispense with 
formal proof of the contents of the document. 
(Bhide, J.). AbdUL GHANI v. FAQIR MOHOMBD. 

Ill I.C. 361= A.I.R. 1929 Lah. 78. 

-Even where an ancient document does not 

purport to have been signed by the executant, it is 
open to the Court to presume that the party who 
signed for the executant signed it with an authority 
from him. A.I.R. 1925 All. 1 (F. B.), Foil. {Mu¬ 
kerji, J.). Ganga Ram v. Chunni Lal. 

99 I.C. 759= A.I.R. 1927 All. 765. 
-The presumption of genuineness of a docu¬ 
ment 30 years old can only dispense with the neces¬ 
sity of its proof, but the question of sufficieny of 
evidence is not affected thereby. {Sulaima7i, J.). 
BALDEOMISIR V. BHAHAS KUNBI. 95 I.C. 261 = 

A.I.R. 1926 All. 537. 
-Presumption of genuineness includes pre¬ 
sumption of executant’s authority. A.I.R. 1925 
All. 1 (P. B.). Foil. {Mears, C.J.and King, J.). 
Balkaran Singh v. Mt. dulari bai. 

97 I.C. 292=49 All. 55= 
24 A.L.J. 920=A.I.R. 1927 AIL 231. 

- Statement—Identity of deponent. 

Under S. 80 the presumption has to be made as 
to the genuineness of the statement recorded. 
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EYIDENOE ACT (1872), S. 90—Extent of pr6’ 

samption. 

No presumption, however, can be made regarding 
the identity of the deponent: but where the docu¬ 
ment containing the deposition of a particular per¬ 
son is a very old document, one can turn to the 
deposition itself to find out whether there is in¬ 
herent evidence of the identity of the deponenc. 
7 O.L.J. 542, Rel. on, {Ookaran Nath Misra^ J.). 
BHAQWAT PRASAD v, SHEB Khan. 94 IX. 985= 

A.I.R. 1926 Oadh 489. 

-The presumption permitted by S. 90 in the 

case of a document purporting to be 30 years old, in¬ 
cludes the presumption that when the signature of 
the executant purports to have been made, by the 
pen of the scribe, the latter was duly authorized to 
sign for him. 18 A.L.J. 921 and 15 A.L.J. 121, Ouer- 
ruled. {Walsh, Ag. C.J., Sulaiman, Mukerjee, 
Dalai and Neave, JJ.). :^ji Sheikh BODHA v, 
Babu Sdkhram. 83 I.C. 5=47 All. 31= 

22 A.L.J. 857 = 5 L.R.A. CiY. 775 = 
A.I.R. 1925 All. 1 (F.B.). 

- Qrant — Executant's authority—Surrounding 

circumstances. 

The application of S. 90 does not justify the in¬ 
ference that the documents, which are established 
to be genuine, were in fact executed by persons of 
the requisite authority, but when a grant has been 
in operation for a long series of years, it may be im¬ 
possible to adduce direct evidence of authority. In 
such a contingency the Court may draw an in¬ 
ference from all the surrounding oircumstanoes. 

Where the grantee and his successors in inte¬ 
rest from generation to generation had been in pos¬ 
session for more than 70 years and the grantor had 
taken no steps to eject the grantees, 

Held, that the burden shifts upon the Zamindar 
plaintiff to prove how he came to acquiesce in the 
long possession of the grantee and his successors, 
and if no evidence, is forthcoming from his side 
the grants must be presumed to have been made by 
persons who possessed the requisite authority. 
{Mookerjee and Rankin, JJ.). TarakeswAR Pad 
CHAUDHURY V, SIRISH CHANDRA GHOSH MAN- 
DAL. 80 IX. 628 = 27 C.W.N. 964 = 

A.I.R. 1924 Cal. 236. 

■ ■ The presumption under S. 90 of the Evi¬ 
dence Act, only exonerates the plaintiff from call¬ 
ing executant for the purpose of proving that he 
signed the document for the principal. He must 
prove that executant had authority from the princi¬ 
pal to sign his name. {Walmsley and B.B. Ohosh, 
JJ.). Ramani Kant Ray v. Bhimnandan Singh. 

85 I.C. 221=50 Cal. 526= A.I.R. 1924 Cal. 82. 

■ -Although in the case of sale-deeds more than 
50 years old, the presumption of law is that they 
were executed by the persons who purported to 
execute them, there is no presumption that the 
scribe who signed these documents for the execu¬ 
tants had authority from the executants to do so. 
15 A.L.J. 121 and 60 I.C. 96, Foil. (Ookul Prasad, 
J.). Haji Shaikh Boodha V. Sukhram Singh. 

73 I.C. 98)=A.I.R. 1923 All. 420. 

•-If a Court is prepared to presume the genuine¬ 

ness of a document under S. 90 the question 
whether the endorsement of the stamp-vendor 
thereon sets out the true facts as to the name of 
the purchaser of the stamp and the object for which 
ho wanted the stamped Cadjan is not so much a 
question governed by S. 90 as by S. 114 an illust^- 
tion to which provides that the regularity of ofii- 
cial acts might be presumed. The presumption 
under S. 90 as to documents over thirty years old, 
has to bo made with some care. In the case of 


EVIDENCE ACT (1872), S. 9(h--Preftamntlon-«- 
When apises. 

registered documents .such a presmption is very 
readily raised; and in the case of other documents 
unless by reason of their appearance or by reMon 
of internal evidence . there, are some cogent conr 
siderations which recommend them to the favour of 
-the Court, the Court is not bound to raise such a pre¬ 
sumption usually. {Sadasiva Iyer and Supencer, JJ.). 
VAIDYANATHA SWAMYiIYER V. madavanabayun. 

69 I.C. 289=14 M.L.W. 416=1921 M.W.N. 750= 

A.I.R. 1921 Mad. 452=41 M.L.J. 310. 

-When another person signs for an illiterate 

executant, there is no necessary presumption in 
law that the person who signed had an authority 
to sign. {Wazir Hasan, A.J.C.). RAGHUBAR SINGH 
V. Sanwal Singh. 61 I.C. 125=8 O.L.J. 23= 

A.I.R. 1921 Oudh 58. 

—S. 90— Intepference in appeal. 

-It is at the discretion of the trying Judge 

either to raise or not to raise the presumption aris¬ 
ing under S. 90. And the Court of Appeal cannot 
overrule his exercise of discretion in that matter 
without sending the case back fox retrial. (Ross 
and Wort, JJ.). BAJENDRA PRASAD V. GOPAli 
PRASAD. 108 I.C. 543=7 Pat. 243= 

9 P.L.T. 123=A.I.R. 1929 Pat. 51. 

-In a suit for redemption of the Othis the 

question was whether the documents evidencing 
them were genuine. The trial Court presumed that 
they were genuine, but the first appellate Court 
refused to draw the presumption and considered 
that the evidence was not sufficient to establish the 
genuineness of the documents, 

Held, that it was open to the lower Appellate 
Court to refuse to draw the presumption under 
S. 90 and to form an independent opinion upon the 
evidence as to the genuineness of the documents, as 
the trial Court did not record and communicate 
to the party affected before the opportunity for 
receiving evidence had passed, that it was prepared 
to make the presumption under the section and 
that the party was shut out from adducing further 
evidence. 37 Mad. 455, Foil. {Curgenven and 
Ananthakrishna Aiyar, JJ.). MuTHIYAN OhbttY 
V. Vayydayan. 108 I.C. 412 (Mad.). 

-The exercise of the discretion under S. 90 

may be challenged in second appeal where it is 
shown that the exercise was made arbitrarily and 
not on judicial grounds. (Hasan, J.). MAHADIN 
Singh v. Biebama Singh. 93 I.C. 13= 

13 O.L.J. 456= A.I.R. 1926 Oadh 3*62. 


Where the lower Court for reasons not prima 
facie unsound had refused to raise the presumption 
of genuineness under S. 90. 

Held, that the High Court should not interfere in 
second appeal. (Sadasiva Aiyar and Spencer, JJ.)* 
Vaidyanathaswamy Iyer v. Natbsa madava- 

BAYAN. 69 IX. 289=14 M.L.W. 416= 

1921 M.W.N. 750= A.I.R. 1921 Mad. 452= 

41 M.L.J. SIO. 

—S. 90—Presomption—When arises. 

- Pedigree satisfying conditions of Ss. 82 (6) 

and 90. 

Where relationship as described in a genealogi¬ 
cal tree is corroborated in material parts by evi¬ 
dence on record and it prima facie satisfies all 
the conditions prescribed by S. 32 (6) and S. 
presumption ought to be made in favour c£ its 
genuineness. 87 All. 600; A.I.R. 1921 Nag. 49 and 
A.I.R. 1925 Nag. 271, Rel. on. (Kinkhede, A.J.C.h 
JAQADEO V. VlTHOBA. 105 1.0.81 — 

A.I.R. 1928 Nag. 20. 


497 


OlViri, ORIMINAIi AND REVENUE 



EVIDENCE AG’T (1872), 8. 90—PreBQmption— 

When arises. 

--Where all the executants are dead, the scribe 

as dead, the persons who purport to have been the 
attesting witnesses are dead, the Registrar . before 
^hom the deed was registered is also dead, there is 
a strong case for applying the presumption under 
S. 90. C.J. and Roza, /!). LAL BAHADUR 

Singh v. bameshwar Prasad. 105 I.C. 581= 

4 O.W.N. 965 = A.l.R. 1927 Oudh 510. 

-^When a document is suspicious, on the face 

of it, and when the very place of importance has 
been erased and re-written, presumption under 
S. 90 does not arise. {Sulaiman, J,). BALDEO 
IIISIR V. BHAROS KUNBI. 95 I.C. 261 = 

A.l.R. 1926 All. 537. 
.. --Where a will was more than thirty years old, 
and all the attesting witnesses except one were 
dead and the surviving attesting witness spoke 
against the due attestation of the will. 

Held, in the circumstances of the case, that pre¬ 
sumption as to its genuineness and proper attesta- 
•tion might be drawn under S. 90. [Dalai, J. C. and 
Waeir Hasan, A. J. C.). ThAKUR Shiam SUNDER 
filNGH V. THAKUR JAGANNATH SINQH. 

85 I.C. 558 = 28 O.C. 91 = A.l.R. 1925 Oudh 465. 

I 

-The document was more than 30 years old 

.and was produced from proper custody and all the 
witnesses were dead. 

Held, that the presumption must be made under 
B. 90 of the Evidence Act that the attestation was 
.duly made. [Dalai, J. C. and Neave, A. J. C.). 
Mohammad Hasan v. ali Haider. 

85 I. C. 509=12 0. L. J. 1 = 28 0. C. 8 = 

A. I. R. 1925 Oudh 337. 

■ ■"Ancient document ‘produced from Collector's 
custody was held presumably genuine ui the circum- 
stances of the case. 

Though the mere fact of a certain document 
having been produced from a Court where it had 
been filed does not necessarily bring that document 
within the requirements of S. 90, yet, the question 
depends upon the circumstances of each particular 
case. 

The document was 54 years old and was submit¬ 
ted to the Magistrate and Collector with the express 
purpose that he might take the necessary s'.eps in 
order to bring the estate under the management of 
the Court of Wards. The Collector recorded an 
order which did not throw any doubt upon the 
genuineness of the document. 

Held, that the Court was entitled to accept the 
document, as presumably genuine under the pro¬ 
visions of S. 90. [Adami znd Sen, JJ.). Rajendra 
Prasad v. Gopal Prasad. 94 I. C. 814= 

4 Pat. 67= A. I. R. 1925 Pat. 442. 

- ’Mortgage-deed -more than fifty years old pro¬ 
duced from proper custody presumed to be genui-ne 

In a redemption suit plaintiff’s ancestor was 
shown to have been in possession in 1640 and the 
mortgage-deed was executed in 1872 and was regis¬ 
tered. It was produced by a person who was 
.admittedly one of the alleged mortgagees. The 
mark of the executant was made by the village 
patwari who also signed before the Sub-Registrar. 
An old witness examined to prove the execution of 
tihe deed was discredited. 

Held, that still the deed should be deemed to be 
genuine and that the presumption mentioned in 
B. 90, Evidence Act, should be used in its favour. 
iMuherji, J.). RamaCHARI v. SADHO Saran. 

79 I. G. 403 = A. I. R. 1924 All. 869. 

-Document duly registered by executants and 

«ver thirty years old is admissible where there is 
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dence. 

no reason to doubt its genuineness. SI All. 482, 
Foil. (Kanhaiya Lai, J.). Gaya SINGH u. SURAJ- 
BAlii SINGH. 75 I. C. 931= A. I. R. 1924 All. 832. 

- Execution of a deed by another for an illiterate 

person held proved from Registration endorsement. 

One G, executed a sale-deed but he. being illi-> 
terate it was signed by one D, for Q. The deed was 
registered and its execution was admitted by O, 
before the Registration Officer. It was. more than 
thirty years old and was produced from proper 
custody. 

Held, that the Court was justified in drawing 
a presumption from the registration endorsement 
that G, had authorised D to sign on his behalf. 
[Dalai, J. c.). Bhim Shankar Datt v. Mani 
Ram. 80 I. G. 437 = 10 0. L. J. 643= 

A. I. R. 1924 Oudh 265. 
-Where a document is undated, no presump¬ 
tion can be drawn under S. 90, as it cannot be said 
that it is thirty years old. It must then be proved 
in the ordinary way. [Phillips and Devadoss, JJ,). 
VEBRABHADRAYYA V. Bamaohandra. 

73 I.C. 66=18 U.L.W. 404=1921 M.W.N. 434= 

A.l.R. 1923 Mad. 674. 

- -Execution of Will suspicious—Delay in pro¬ 
bate—Presumption not made. 

A Will purported to be executed iu 1887 was 
brought to light for the first time in 1907 when it 
was produced in a Court of Law. In 1910 an appli- 
cation for probate in respect of it was made by a 
brother of the present applicant but the application 
was ultimately withdrawn. At that time only one 
of the attesting witnesses was said to have been 
alive. Yet no further attempt was made to bring 
the Will into Court till some ten years later when 
even that witness was dead. There was no reason¬ 
able explanation about the delay after 1910 iu mak¬ 
ing the application for probate. There was no evi¬ 
dence as to the custody of the Will before 1907, 

Held, that the applicant cannot get the benefit of 
S. 90. [Prideauxand Kotval, A.J.Cs.). CHAMANDAIi 
V. Puna. 75 I.C. 660=A.I.R. 1923 Nag. 169. 

■- -Ancient document never questioned till suit — 

Consideration may be presumed. 

The passing of consideration for a document 
which is more than 30 years old and which was 
never questioned till snit should bo taken as prov¬ 
ed even if the direct evidence is not as strong as 
might be naturally expected in respect of recent 
transactions. [Sadasiva Aiyar and Spencer, JJ.). 
SANYASIAH V. M.P. ATCHANNA NAIDU. 

70 I.C. 759=15 M.L.W. 289= 
A.l.R. 1921 Had. 624=42 H.L.J. 389. 


- Ancient documents—Proper custody — Admis¬ 
sion without proof. 

Where the documents are ancient documents, 60 
years old, and have been produced from proper 
custody, that is, from the custody of the lessees 
who are in possession of the mouza under those 
documents, the presumption under S. 90 afforded 
to 30 years old documents will apply to them and 
they can be admitted without proof. [Jwala Prasad 
and Adami, JJ.). Ramlal Kavira.t v. SatyA- 
NIRANJAN CHAKRAVARTY. 1921 P.H.C.C. 49 = 

A.l.R. 1921 Pat. 379. 


—S. 90—Secondary evidence. 

---Wherea party relies upon the certified copy of 

a document, before any presumption as to genuine¬ 
ness of the original can be made under S. 90, it 
is incumbent on the party to lay the founda¬ 
tion by leading secondary evidence under S. 65* 
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EVIDENCE ACT (1872), S. 90—Secondary evi¬ 
dence. 


22 All. 294 ; 41 All. 592 ; 6 Cal. 720 and 14 Cal. 486 
(P.C ,), Foil. {Sulaiman and Kendall, JJ.). GATA- 
FBASAD t). JASWAKT BAI. A.I.R. 1930 All. 550. 

-Court may presume genuineness ol signature 

authenticating a copy. yLord Atkin']. V. SEE- 
THAYA V. P. SUBBAMANTA. 117 I C- 507 = 

33 C.W.N. 578 = 52 Had. 453= 
29 H.L.W. 804=31 Bom. L.R.756 = 
49 C.L.J. 566 = 56 I.A.146=1929 M.W.N. 553= 
A.I.R. 1929 P.C. 115 = 56 M.L.J. 730 (P.C.). 

Genuineness of e ven unregistered document can 
be presumed from its copy after careful consideration 
of circumstances. 

The Court can presume the genuineness even of 
an unregistered document thirty years old from a 
copy of such document, if the original is proved to 
have been duly executed, and further it is also 
proved that the original is since lost. But such a 
presumption can only be made after a careful con¬ 
sideration of all the circumstances of the case. 

A document which purported to be the Will was 
produced in Court in 1897, was referred to in the 
registered deed of gift in 1902, was made the basis 
of the public adoption in 1903 and was referred to 
in the deed of adoption. It was admitted to be 
genuine in litigation in 1901 and in other litiga¬ 
tions from 1903 to 1909, and mutation of names was 
made in the revenue Court on the basis of the adop¬ 
tion in 1910. Yet since 1879 when testator died 
until 1923 when this suit was filed, no suggestion 
was made by any one that a will had been forged or 
that the will produced in 1897 was a forged docu¬ 
ment. It was only when 44 speculators combined 
to take 192 shares of half the estate that the suit 
was launched, 

Held, that after a careful consideration of the 
whole of the evidence it ought to be accepted as 
proved that a will was executed and that the 
genuineness of that will would be presumed from 
the copy of it : 16 Cal. 753 (P. C.), i^oZ7.;22 All. 294 
and 5 Cal. 88G, Ref. {Sulaiman and Kendall, JJ.). 

Bbij Raj Saran Singh v. basant Singh. 

118 I.C. 154= A.I.R. 1929 All. 561. 


- Section 90 is not confined only to cases where 

original is produced. 

The words “ where any document...is produced,” 
as they stand, do not confine the application of 
S. 90 to cases in which the original document is 
actually produced before the Court. There is noth¬ 
ing in S. 90 to prevent the Court making a presump¬ 
tion of the genuineness of the original when a 
certified copy of a plaint is produced to show 
acknowledgment for the purposes of limitation . 

A.I.R. 1923 Mad. 1 (F.B.), Bel. on. Vi’ 

BUIJ KISIIOIIE V. BENI PERSHAD. 121 I.C. Z7i- 

6 0.W.N. 880= A.I.R. 1929 Oudh 483. 

-Where documents are filed, as being co^nes 

of documents more-than thirty years old w ic 
camo from proper custody, the presumptioii, ans 
ing under S. 90, as to their genuineness m^ht be 
mide by the Court. 2 L, W. 509, Foil. (Spencer 
and Devadoss, JJ.). SESHADBI 
MANIA AIYAB. 74 I.C. 35= 16 MX.W. 839- 

32 M.L.T. 89= A.I.R' 1923 Mad. 163. 

-The presumption under S. 90 applies o 

copies as well as to originals. If the copy is proved 
to be a true copy a presumption in 
the genuineness of the original can e . 

{Schwabe, C. J., Oldfield and Goutts ‘JJ'i’ 

P. SUBRAHMANYA V. T. SEETHAYYA. JO I.C. 

IB M.L.W. 462 = 31 M.L.T. 347= 1922 M.W.N. 614- 

46 Mad. 92= A.I.R. 1923 Mad. 1 (P- B.). 


EVIDENCE ACT (1872), S. Cl-^Adiniastbility hf 
external evidence. 


--Original document could not be produced— 

Secondary evidence produced — Presumption 
applies. RAM SUNDER RAI V. MT. KALI KUER. 

44 All. 683= A.I.R. 1922 All. 321» 

—;-Section 90 may apply even to a case where 

the original document is not produced. {Woodroffo' 
and Walmsley, JJ.). KHAQESWAR SARMA v, 
SOMESWAR BHATTAOHARYA. 63 I.C. 518= 

33 C.L.J. 382=A.I.R. 1921 Cal. 334. 
—S. 90—Unimpeachable document. 

- Ownership of property in ancient period — 

Evidence in unimpeachable old documents is conclu¬ 
sive. 

When the question arises as regards the owner¬ 
ship of property in some ancient period the evidence 
afforded by some unimpeachable ancient documents- 
should be accepted beyond question. {Venkata- 
subba Rao and Shrinivas Ayyangar, JJ.). SECY. OP' 
State v. Raja parthasarthy. 96 I.C. 1011 = 

49 Mad. 349=1926 M.W.N. 897 = 
A.I.R. 1926 Mad. 706=50 M.L.J. 699, 

_ 

Admissibility of external evidence. 
Applicability. 

Exception. 

Hundi. 

Lease. 

Mortgage. 

Partition. 

Pronote. 

Sale. 

Statements of witness. 

Miscellaneous. 

—S. 91—Admissibility of external evidence. 

- Document embodying only some terms—Evi¬ 
dence of other terms admissible. 

■^Vhere there is a document which does not con¬ 
tain the entire agreement between the parties but- 
embodies only some of the conditions, oral evi¬ 
dence to prove certain other terms which had been- 
agreed upon and which are not inconsistent with, 
the written instrument is clearly admissible. 
{Sen and NiamatuUali, JJ.). CO-OPERATIVE COM¬ 
PANY LTD., SAHARANPUR V. BHAGWAN DAS ANI>- 
Co A.I.R. 1930 All. 615. 

—Family settlement—Oral evidence admissible to- 


prove it. . , , . • iu * 

There is no provision of law requiring that a 

partition of family settlement must be reduced to- 

writing and the writing registered, though of 

course, when they are reduced to writing, the point- 

of registration may arise. ^ . x 

Where by family arrangement it was settled that 
A, father of B, was to pay the family debts and B 
was to pay nothing, and Rs. 1,000 from the joint 
property were to be paid to B as his share and a 
house was to fall to the share of 

Held, that the alleged arrangement amounted to 
family settlement and nob to a release of his share 
by B. It was not therefore necessary to get the settle¬ 
ment reduced into writing and get the 
registered. Oral evidence on the point of the allege®* 
settlement was therefore admissible. {Shingne, c/.h 
RANGU NYAHALCHAND SHET VANI V. LAKSHMAN 
MARTAND KUIiKARNI. A.I.R. 1930 Bom. 438. 
- Beswnption of saranjam not required to Off 

reduced to writing. .. 

There is no law which requires a resumption o 
saranjam to be reduced to writing. The 
order of resumption therefore need not be producea 
in evidence. Such resumption can be proved under 
S. 114, Evidence Act, and S. 91 will not govern. 
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fiYIDENCE ACT (1872), 8. 91—AdmisBibillty of 
external exidenoe. 

Buoh cases. {Faweettt Ag.O.J, and Murphy, J.), 
SAYOJI BAO GAIKWAR V. MADHO BAO BAGHU. 
NATH Bag. 115 I.G. 369=53 Bom. 12 s I 

30 Bom. L.B. 1463 = A.I.R. 1929 Bom. 14. 

- Agreement to lease—Inadmissibility owing to 

non-registration—Prior oral agreement — Proof — Per¬ 
missibility. 

Where the tenant wrote to the landlord to grant 
a lease in pursuance of an oral conversation and 
the landlord sent a reply which in law amounted 
to an agreement to lease but which was rendered 
inadmissible for want of registration and the 
tenant thereupon sought to fall back on the prior 
oral agreement, 

Held, that if there was a prior oral agreement, it 
was either the same as that in the letters or it was 
modified by the letters and that in neither case did 
S. 91 of the Evidence Act admit oral evidence of 
the alleged oral agreement. {Hilton, J.). MT. BAJ 

Rani v. hakam chand Jagdhar JIal. 

31 Punj. L.R. 299 = 12 L. L. J. 77. 

- Grant reduced to form of document—Secondary 

evidence inadmissible where document not shown to 
have been lost. 

Under S. 91 the only evidence as to a grant when 
it has been reduced to the form of a document is 
the document itself unless secondary evidence as 
to its contents is admissible. Only Cl. (c), S. 65, 
which makes secondary evidence of lost originals 
admissible can be applied to sucli a case; but 
where there is no evidence on record that the docu¬ 
ment has been lost Cl. (o) is inapplicable and a 
finding of Court based on existence of anijaznt- 
nama which is said to be lost is erroneous in law. 
{PuUan, J.). MAHOMED KHAN v. Sheo BfllKH. 

6 O.W.N. 859 = 10 L R.A. Rev. 358 = 

A.I.R. 1929 Ondh 447. 

-^Where a document, embodying a contract 

between parlies, should have been, but was not 
registered, the document itself is inadmissible in 
evidence and further no evidence can be given of its 
terms under S. 91. {Pratt, OJfg. C.J. and Ormistone, 
J.). OFFICIAL ASSIGNEE, RANGOON u. L. ROOP- 
JEE. 115 I.C. 903=6 Rang. 676 = 

A.I.R. 1929 Rang. 60. 

-Oral evidence is admissible to prove a condi¬ 
tion reduced to writing in a document, where the 
opposite party is in possession of the document and 
denies the existence of such a condition. {Zafar 
Ali, J.). INDIAN Merchants, Ltd. v. Anrup 
Chand. 107 I.C. 492= A.I.R. 1928 Lah. 236. 

- Terms of contract, originally made by parol, 

reduced to wriiing^Oral evidence is not admissible. 

The moment an oral contract is reduced to 
writing it is not open to any of the parties there¬ 
after to seek to prove the terms of the contract 
referring to the original oral agreement and 
S. 91, Evidence Act, applies not only to cases 
where the contract is brought about or concluded 
by the writing, but also whore the contract having 
been originally made by parol is subsequently 
reduced to writing. When the parties reduce the 
terms of a contract to writing, it clearly indicates 
the contemplation of the parties that the terms 
would be reduced to a form where there could be 
no question at all as to what the terms were and 
the undoubted policy of the law is that whenever 
parties have taken such precaution it is the docu¬ 
ment itself that must be produced and proved as 
evidence of the contract subject of course to any 
rules as to secondary evidence. (iSrtnivasa Aiyan- 


EYIDENCB ACT (1872), 8. 91—Admissibility of’ 

external evidence. 

gar and Ananthakrishna Ayyar, JJ,), KUPPU- 
SWAMI V. Chinnaswami. 111 1.0.677 = 

28 M.L.W. 234=A.I.R. 1928 Had. 546. 

--Secondary evidence of a mere note that a. 

mortgage had taken place and oral evidence of a. 
transaction of mortgage, which is itself oral, ia 
admissible. {Pratt, /.). MA Saw v. MAUNQ Ba. 

106 I.C. 476 = 5 Rang. 650= 
A.I.R. 1928 Rang. 32». 

- Contract—Constructio n —Mercantile contract—^ 

Evidence of usage in particular locality is admissible 
only if necessary to explain ambiguous terms—If such 
usage is repugnant to the terms of written contract H. 
is inadmissible. 

Where ambiguous terms or phrases are found ina^ 
mercantile contract evidence of usage is admissible- 
to explain the meaning of the expressions in the 
particular trade or locality and where a contract is- 
silent in respect of some incidental term or condi¬ 
tion which, according to the course of business 
established in a particular trade it is customary to- 
find included iu such a contract, evidence of the 
custom is admissible to prove that such termor,, 
condition formed part of the contract, unless the 
incorporation of the term or oondition in the con¬ 
tract will have the effect of introducing something- 
repugnant to or inconsistent with the tenor of the 
written agreement. But where the parties to a 
contract have expressed the agreement at which, 
they have arrived in a written document the terms- 
of which are capable of a reasonable interpretation,, 
according to the natural meaning of the words that^. 
are used, a trade usage which, if it regulated the 
rights and obligation of the parties, would alter 
fundamentally the nature and character of the con¬ 
tract as expressed in the written agreement, can^ 
neither determine nor affect the rights and obliga¬ 
tions of the parties engaged in the transaction ; 
and, as it is inconsistent with the terms of the 
written agreement evidence of such an usage is 
inadmissible: Humprey v. Dale, (1857) 7 E. and B. 
266 and Mollei v. Robinson, L.R. 6 C.P. 646, Rel». 
on. 

Where plaintiff contracted to supply certain, 
goods to the defendants and the indent provided : 
“I the undersigned, request you to purchase your¬ 
selves or through your agent on my account and. 
risk the whole or any part of the undermentioned 
goods on the terms and conditions stated below”. 

Held, under the indent the relationship of princi¬ 
pal and agent was created between the defendant- 
and the plaintiff ; and unless the defendant assent¬ 
ed to some other mode of performance, it was the 
duty of the plaintiff under the indent to create 
privity of contract between the defendant and the- 
foreign supplier for the purchase of the indent, 

Held, further, that the usage that a merchant, 
who under an indent agrees to purchase goods 
from abroad for and on account of a dealer, ‘‘C.I.P. 
no commission,” is entitled to purchase the goods- 
from the supplier as a principal on any terms that. 
ho may arrange, and to resell the goods to the 
dealer upon the terms of the indent, the difference 
between the price at which the merchant buys from, 
the supplier and the price at which he sells to the 
dealer being his remuneration for obtaining the 
goods for the dealer, would bo wholly inconsistent 
with the terms of the indent and would be in¬ 
admissible in evidencewhether defendant was aware- 
or ignorant of it: Mollet v. Robinson, <1870) L.R., 
5 C.P. 646 and May & Hart v. Angele, (1898) 14 T* 
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:£YIDENC£ ACT (1872), S. 91—Admissibliity of 
external evidence. 

Xj. R. 551, Bel. on. {Page, J.). HOLMBS WILSON 
Ltd. V. S. Bata Kristo De. 104 I.C. 268= 

54 Gal. 549= A.I.R. 1927 Cal. 668. 

■ There is nothing in the Transfer of Property 

Act to suggest that no transfer of an interest in imr 
.movable property oan be efieoted without a writing 
duly registered or that non-registration of every 
'document which efiects a transfer of such interest 
renders it inadmissible in evidence. (Bupchand 
JBilaram and Lo6o, A.J.Cs.). BHAQWATI Bai v. 
Bhaqwandbb. 102 I.C. 277= 

A. I. R. 1927 Sind 206. 


- Terms of contract reduced into form of an un¬ 
signed draft—Document or other evidence is admissi¬ 
ble to prove the terms proposed but not entered into. 

When terms of contract in respect of immov¬ 
able property are reduced into the form of an un¬ 
signed draft or memorandum of the terms which 
the parties had agreed should be embodied in a 
j^roper document, there would be nothing in S. 91 
of the Evidence Act or S. 49 of the Registration Act 
<to exclude the document or other evidence of the 
■terms of the contract: the parties proposed to make 
but never did make. {Hallifax and Kotval, 

■A. J. Cs.). Seth Goouldas Nathani v. lal 
Artatram. 95 I.C. 824= A.I.R. 1926 Nag. 466. 

- Area of demised land—Antecedent documents 

may he consulted only for identifying land. 

Where the q^uestion is as to the extent or area of 
the Mahal settled with the defendants it is not the 
-duty of the Court and it would be contrary to its 
•duty to admit any antecedent documents for the 
purpose of contradicting the terms of the settle¬ 
ment made. Any antecedent documents and maps 
■can be used solely for the purpose of identifying 
the thing deniised. {Lord Shaw). TlLAKDHARI 
Binqh V. Kesheo Prasad Singh. 88 I.C. 103= 
26 P.L.R. 257 = 2 O.W.N. 403=41 C.L.J. 386 = 
3 Pat. L.R. CiY. 114=6 P L.T. 341 = 
6 L.R P.C. 109 = 27 Bom. L.R. 819 = 
1925 M.W.N. 403 = A.I.R. 1925 P.C. 122 = 

48 M. L. J. 611 (P.C.). 

Where the plaintiff alleged a mortgage and 
<the defendant alleged a sale but no registered docu¬ 
ment was produced, 

Seld, oral evidence was admissible to prove the 
nature of the transaction. {Carl, J.). Maung PO 
TOK V. Me Le War. 84 I.C. 468= 

3 Bur. L. J. 238= A.I.R. 1925 Rang. 102. 

■Agreement not required by law to be in writ¬ 
ing or to bo registered need not be proved by pro¬ 
duction of written document but one, the terms of 
which are reduced into writing should be proved 
only by the written document and not by oral evi¬ 
dence. {Mukerjee, J.). BISHUNATH OJHA v. SHEO 
Pragash. 78 I.C. 1043=A.I.R. 1924 All. 842. 

■ ‘Verbal negotiations leading up to an express 
contract in writing cannot be set up as an indepen¬ 
dent contract and are not even admissible in evi¬ 
dence. {Newbould and Bankin, XJ.). DULAMBAN^ 
MOULAVI ABDUL BAUAMAN. 81 IX. 641 — 

28 C.W.N. 70=A.I.R. 1924 Cal. 432. 
- -Party in possession of document cannot let tfi 

secondary evidence. , . , 

Where documents of title wore in existence ana 
•defendants, upon whom the otttts lay had them in 
their possession and failed to produce them. 

Held, that secondary evidence of the terms and 
■contents of the documents cannot be adduced. 
•iDawson-Miller, C.J. and MuUick, J.). BUDHAN 
Teli V. Madan Mohan Lal. 68 I.C. 653- 

3 P.L.T. 489=A.I.R. 1923 Pat. Ill 


EYIDEKGE ACT (1872), S. 91—AppllcablUty. 

,-It is settled law that a relationship sVioh as 

partnership, landlord and tenant andiso forth may 
be proved apart from the documents which embody 
the terms of that relationship. {Duckworth and 
Pratt, JJ.). Ma PO-Lunv. MaR. MAB. 

74 l.G. 47=1 Buf.L.J. 111= 
A.I.R. 1923 Rang. 57. 

-External evidence is admissible to show that 

an unstamped acknowledgment was not signed, to 
supply evidence of the debt connected with it. 
21 Bom. 201 (P.B.) and 30 Oal. 687, Bef. {Oldfield, 
J.). VBNKATAOHALAPATHI OHETTIAR V. LAK- 
SHMANAN GHETTIAB. 13 M.L.W. 140= 

A.I.R. 1921 Mad. 71. 

- Document containing terms of loan inadmUsi- 

ble—Lender can sue when loan is provable by other 
evidence. 

The question whether a loan was given and taken, 
can in certain cases, such as those of collateral 
security, be distinguished from the question of the 
terms of the loan and its repayment. Where it can 
be so distinguished, even if the document embody¬ 
ing the terms is inadmissible, the lender may fall 
back and sue upon the loan itself and prove it by 
other evidence. An implied contract to repay money 
lent always arises from the fact that the money is 
lent. {Case-law discussed). (Kennedy, J.C. and 
Madgavkar, A.J.C.). Naraindas v. Jassomal. 

65 I.C. 3?=15 S.L.R. 135 = 
A.I.R. 1921 Sind 80. 

—S. 91—Applicability. 

—The provisions of S. 91 are not applicable to 
permission granted by Municipality under S. 114 
for connecting the private drain with the Munici¬ 
pal drain. {Subhedar, A. J. C.). ABDULLA i>, 
AMBADAS. 120 IX. 221 = A.I.R. 1930 Nag. 130. 

'Arbitration — Agreement. ... 

The agreement to refer to arbitration is not 
a contract, grant or other disposition of property 
and so S. 91 does not apply to it. {Ashworth, J.). 
BABU ram V. Lala Ram. , 

A.I.R. 1929 All. 415. 

- Pyatpaing. ^ t 

The pya-paing is signed not for tne purpose 

of recording a contract but for the purpose of 
reporting to the revenue authorities for revenue 
purposes what has been done. Such documents 
are referred to as evidence of what actually has 
taken place. But they do not purport to record in 
a formal manner the terms of the contract. It is 
not therefore, a dooument within S. 91. {Butledge, 
G. J. and Brown, J.). MAUNG KiN Lay v. MAUNG 
TUN ThANG. 106 I.C. 503 = 5 Rang. 679= 

A.I.R. 1928 Rang. 53. 

_.Section does not apply if a party does not 

attempt to prove the terms of the document (per 
Venkatasubba Bao, J.). {Kumaraswami Sasto'i and 
Venkatasubba Bao, JJ.). Ramu Chetty v. PAN- 
OHAMMAL. 92 I.C. 1028 = 1926 M.W.N. 45= 

* A.I.R. 1926 Mad. 402. 

- —A receipt for money. 

A receipt acknowledging payment of money is 
not a contract or a grant, nor in the ordinary sense 
of the terms is it a disposition of property within 
the meaning of S. 91 and so oral evidence is admis¬ 
sible where the receipt is found to be suspicious or 
is unregistered. 23 M-id. 92, Foil. {Pullan, 
A. J. O.). Sardab Singh v. iqbal Nabain. 

80 IX. 57 = 27 O.C. 380= A.I.R. 1928 Oadh 237. 

■ •“Deed not produced^Proof of transactxon by 

other evidence is not barred. , 

Where it was contended that the plamtifi, not 
having produced Bainukasha deed, was not entitled 
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EVIDENCE ACT (1872), S. 91—Exception. 

to adduce eTidextoe of the transaction and there* 
fore failed to establish his title. 

Heldt all that S. 91 provides is that vrhen 
the terms of a contract or of a grant or any other 
disposition of property have been reduced to the 
form of a document, no evidence shall be given in 
proof of the terms of such a contract, grant or dis¬ 
position of property except the document itself. 
This, however, refers only to the method of proof 
of the terms of contract grant or disposition of 
property : it does not exclude other proof of the 
transaction itself and this being so the Courts are 
entitled to consider the other evidence adduced in 
proof of BainukasJia transaction. {Coutts and Ross, 
JJ.). lItJSAMMAT MAKHDUMAN V. SAIYBD ALTAF 
Hussain. 80 l.C. 187 = A.I.R. 1922 Pat. 222. 

—S. 91— Exception. 

- Dekkhan Agriculturists' Relief Act, S. 10-A 

overrides Ss. 91, 92, Evidence Act. 

The object of S. 10-A of the Dekkhan Agricul¬ 
turists’ Relief .4ct, namely, the decision as to the 
real nature of the transaction by admission of the 
oral evidence which otherwise would be excluded 
by the ordinary law, whether S. 92 or the like of 
the Evidence Act, is to override not merely Evi¬ 
dence Act, S. 92, but also where necessary S. 91. 
A.I.R. 1919 P.C. 44, Ref. ; 15 Bom. L.R. 555, Dist. 
{Madgavkar, J.). BASAPPA GURUBASAPPA v. 
Tayawa ViRt PAXAPPA. 31 Bom. L.R. 1266= 

54 Bom. 30= A.I.R. 1930 Bom. 79. 

—S. 91—Hundi. 

- Hundi embodying only part of contract inad¬ 
missible—Evxdence of terms of whole contract not 
ecccluded. 

If a hundi is an embodiment of the whole of the 
contract between the parties and it is not admissi¬ 
ble in evidence and cannot be looked at for the 
purpose of finding out the terms of the contract, 
other evidence to prove the terms of such contract 
canuot be allowed. But where the hundi em¬ 
bodies only a part of the contract between the 
parties, it cannot be said that the whole contract is 
reduced to the form of a hundi and S. 91 does not 
exclude evidence showing the terms of the whole 
contract which cannot be determined from the 
hundi alone. 7 Cal. 256 ; 28 .-^11. 298 ; 34 All. 158 ; 
7 A.L.J. 459; 16 l.C. 33, Disc.; 38 Mad. 660; 
A.I.R. 1921 Lah. 217 and 23 Cal. 851, Ref. {Sulai- 
man and Kendall, JJ.). KUNDAN Lal v. Sahu 
Bhikhari Das Ishwab Das. 116 l.C. 293= 

51 All. 530=1929 A.L.J. 333= A.I.R. 1929 All. 254. 
-Bill of exchange or hundi does not neces¬ 
sarily embody whole contract between parties. 
{Sulaiman and Keniall, JJ.). KUNDAN LAL v. 
Sahu Bhikhari Das Ishar das. lie I. C. 293= 

51 All. 530=1929 A. L. J. 333 = 
A. I. R. 1929 All. 254. 
- Insufficiently stamped Hwndi—Secondary evi¬ 
dence of loan. 

Where the money, even though advanced a short 
time before the actual execution of the hundi which 
was insufficiently stamped, was advanced on the 
security of the hundi and the agreement between 
the parties was that the loan should be made in 
consideration of the hundi, 

Held, the plaintifis have no cause of action in¬ 
dependent of the hundi and as the hundi, insuffi¬ 
ciently stamped is inadmissible in evidence and as 
S. 91 of the Evidence Act forbids secondary 
evidence, the plaintifis must fail. {Chevis and Harrx- 
eon, JJ.). Chanda Singh v, Amritsar banking 
Company. 66 I. G 201 = 2 Lah. 330= 

A. I. R. 1922 Lah. 307. 


EVIDENCE ACT (1872), S. 91—Uoptga^e. 

- Hundi inadmissible—Oral contract cannot be- 

proved. 

Where the terms of any contract have beeii< 
reduced to writing and that writing is, for any 
reason, inadmissible, the promisee must lose hia 
money. Therefore, where advancing of a loan and^ 
the execution of the hundi are simultaneous trans'- 
actions, and the contract for repayment is em¬ 
bodied in the hundi, but the hundi is inadmissible 
in evidence due to insufficient f.tamp, the creditor- 
cannot rely on the original consideration. 16 l.C. 83, 
Dissented from. Case-law Ref. {Le Rossignot 
and Wilberforce, JJ.). GURDAS MAL SiNOH v. 
ISHER DAS. 60 I. C. 107 = 3 L. L. J. 157 = 

A. I. R. 1921 Lah. 217.. 

—S. 91—Lease. 

- Deed invalid—Proof aliunde. 

Even if the registration of a lease deed be invalid., 
the tenancy can be proved otherwise without prov¬ 
ing the written lease which may be inadmissible 
for want of registration. 41 Cal. 347, Foil. 

The tenancy can also be proved by the doctrine 
of part performance. {Das and Kulwani Sahay, JJ.),. 
DAMODHAR PRiSSAD v. MASOODAN SINGH. 

105 I. C. 172=8 P. L. T. 829= 
A. 1. R. 1928 Pat. 89. 
-Where an amalnamah evidencing a settle¬ 
ment of land is inadmissible in evidence for want 
of registration no evidence is admissible on the 
question as to the persons for whom the settlement 
was made or as to the extent of their shares settled. 
{N. R. Chatterjee and Newbould, JJ ). Hemchan- 
dra Roy V. Sashi Bbusan Sil. 63 l.C. 863 (Gal.). 
—S. 91—Mortgage. 

- Interest in a mortgage-deed—Oral evidence. 

Where a mortgage deed contains a stipulation* 
for compound interest, all evidence of an alleged 
oral agreement to the effect that only simple- 
interest was agreed upon will be wholly inadmissi*- 
ble. Because if the mortgagor alleges that the 
parties never agreed to compound interest but only 
to simple interest, all evidence in support of the 
allegation will be excluded by S. 91, and if his 
case is that he agreed in writing to pay compound 
interest, but the parties entered into a simul¬ 
taneous oral agreement that only simple interest 
should be paid, then evidence of such oral agree¬ 
ment will be excluded by S. 92. (Banerji and 
King, J J.). Behari LAl v. abdul Aziz. 

119 l.C. 92=1929 A. L. J. 866. 

-The mortgage sought to be redeemed was 

passed in 1866. Plaintiff gave sufficient details of 
the alleged mortgage. It was not proved that there 
was ever an unregistered instrument of mortgage. 
The mortgage was proved by circumstantial evi¬ 
dence, recitals in deeds referring to the pro¬ 
perty as having been so mortgaged and extracts fron% 
account books which mentioned the fact of the 
mortgage, as well as a transaction by which a half- 
share in the mortgage was transferred to the defen¬ 
dant’s father, 

Held, that because the terms of the contract had 
not been reduced to the form of a document and as 
at the time of the alleged mortgage an oral agree¬ 
ment with transfer of possession sufficed to creats 
a mortgage, S. 91 would not apply, 

Held, further, that S. 49, Registration Act. 
would also not apply, because there was in fact no 
document tendered in evidence which ought to have 
been, but was not in fact, registered. {Fawcett, Ag.. 
C.J. and Murphy, J.). NAESI v. PARSHOTTAM 

115 l.C. 379 = 52 Bom. 875=30 Bom.L.R. 1277 = 

A.I.R. 1928 Bom. 484.- 
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3EYIDENCE ACT (1872), B. 91—Mortgage. 


- Mortgage requiring registration—Oral evidence 

■inadmissible. 

A moitgage was executed before applicability 
•of Transfer of Property Act for Rs. 80. Further 
advance of Rs. 80 was taken on the same land after 
the application of the Act to Burma. The mort- 
vgage deed was not registered. The mortgagor brought 
a suit for redemption on payment of Rs. 160 and 
■tried to prove the mortgage by oral evidence. 

Held, that the mortgagor could not get out of 
■the registration by taking money in insialments. 
Oral evidence was, therefore, inadmissible. 
'{Das, J.). Maung Min L-WIN V. Mg. Tha BA-W, 

117 I.C. 59 = A.I.R. 1928 Rang. 242. 

-Where an earlier mortgage is substituted by 

a subsequent 'mortgage but the subsequent mort¬ 
gage is invalid for want of legal attestation, the 
mortgagee can fall back on the earlier mortgage as 
there is no valid substitution of the old security by 
■the new one, provided his rights under the earlier 
mortgage are not otherwise barred. 6N.L.R. 164 
and 39 All. 178 (P.C.), Rel. on. {Kinkhede, A.J.C.). 
WENKATRAO V. GANPAT. 98 I.C. 693= 

A.I.R. 1927 Nag. 83. 

-All the terms of the contract are convoyed by 

tThe word “l^Iortgage’*, so the fact of mortgage apart 
from its terms cannot be proved but only the fact 
-of transfer of possession where there is such trans¬ 
fer, can be proved. {Godfrey, J.). IMAUNG TUN v. 
Maung Khan. 84 I.C. 987 = 3 Bur.L.J. 231= 

2 Rang. 441 = A.I.R. 1923 Rang. 61. 


-Authorised maps and entries made in autho¬ 
rised revenue rogister.s corroborative of oral testi¬ 
mony as lo documentary transactions can only be 
admitted where evidence other than the documents 
themselves is admissible at all. So, a mortgage 
•which ought to have been by registered instrument 
cannot be proved by authorised maps and entries 
made in authorised revenue registers : A.I.R. 1923 


Rang. 196, Overruled. {Godfrey, J.). "MAUNG TUN v. 
Maung Khan. 84 I.C. 987=3 Bur. L.J. 231 = 

2 Rang. 441= A.I.R. 1923 Rang. 61. 

- Suit on mortgage—Original mortgage deed 

not produced—Defendant pleading payment and dis¬ 
charge — Non-production of mortgage-deed is not fatal 
—:<^uestion of payment must be gone into on merits. 

If the mortgage is totally denied, the plaintiff 
•cannot prove the factum of the mortgage without 
•producing the original mortgage deed, but if the 
•defendants do not deny the factum of the mortgage 
hut what they allege is that the mortgage has been 
discharged by payment, it is necessary for the 
Judge to find whether the mortgage had m fact 
been discharged or nob. The non-production of the 
original mortgage might be an important factor in 
considering whether the mortgage had dis¬ 

charged or not, but that is no ground in itself for 
dismissing the suit on the mortgage in such a case. 
{Danerji and Gokul Prasad, JJ.). 

Khan v. Abdul azim Khan. 

19 A.L.J. 185=A.I.R. 1921 All. 218. 


—S 91—Partition. , , , . 

-Fact of partition may be proved by oral evi¬ 
dence although deed embodying terms of partition 
cannot be proved for want of registration. 41 

400 and A.I.R. 19-26 Ma<l. 402. Poll. {Beasley, C. J. 
and Curgenven, J.). SUBBARAO v. MAHA- 
LASHMAMMA. A.I.R. 1930 Mad. 883. 

-.An unregistered partition deed is admissible 

to prove the factum of partition, but its 

bo proved : A.I.R. 1924 Mad. 202; A.I.R. 1924 Pat. 

■041 ; 43 Mad. 214, lid. on. 


EVIDENCE ACT (1872), S. 91—Paxtitlon. Ow 

Where a deed of partition is unregistered, the 
combined operation of S. 49, Registration Act, and 
of S. 91, Evidence Act, would be to shut out all 
evidence to prove the terms of the deed; still sepa¬ 
rate status and separate possession are provable 
by other independent evidence : 41 Bom. 466; 
44 Bom. 881, Rel. on. 

Though a deed of partition is unregistered, the 
fact of partition and the fact of separate status and 
separate possession are provable, the reason being 
that these facts are not part of the ''transaction** as 
contemplated by S. 49 of the Registration Act or of 
the "disposition" as contemplated in S. 91 of the 
Evidence Act. {Hallifax and Mitchell, A.J.Cs,). 
Jiji Bai V . OhowdharyRatan Singh. 

99 I.C. 448=A.I.R. 1927 Nag. 113. 

- Registration Act. Ss. 17 and 49— Document 

evidencing partition—Oral evidence not allowed. 

Where a document is intended to be the evidence 
of a partition ejected between the parties thereto 
it requires registration under S. 17 and if unregis¬ 
tered is inadmissible in evidence according to the 
provisions of S. 49. Oral evidence as to the terms of 
such a document is shut out by S. 91 of the Evi¬ 
dence Act. {Abdul Raoof, J.). CHANDU LAL v. 
DaulAT Ram. 69 I.C. 859= 

A.I.R. 1924 Lah. 286. 

- Oral evidence should not be given to prove un¬ 
registered partition agreement. 

Where a partition is made by an unregistered 
document, oral evidence is inadmissible to prove 
it. But if the partition has been acted upon by the 
parties to the other’s knowledge, part performance 
may be proved. But this is limited to cases in 
which specific performance can be claimed. As the 
Court cannot entertain a suit for partial partition 
specific performance of an agreement to partially 
partition cannot be claimed. Hence part perfor¬ 
mance cannot be proved where there has been only 
an agreement of partial partition, but can be proved 
where the agreement has been one of entire parti¬ 
tion. 12 C.L.J. 25, partly followed and partly distin- 
guisJied ; 21 Ch. D. 9 and 8 A. 0. 467, Foil. {Das 
and Maepherson, JJ.). NAND LAL MAHTON v. 
DHANUKDHABI MAHTON. 76 I.C. 42= 

4 P.L.T. 657=2 Pat. L.R. 37 = 
A.I.R. 1924 Pat. 244. 
_Where the defendants alleged that the plain¬ 
tiff had executed certain unregistered deeds by 
which the inheritance of a common ancestor was 
partitioned, and the plaintiff in his pleadings by 
necessary implication admitted the said allegation. 

Held, that oral partition being permissible & 58 
of the Evidence Act made evidence on this point un¬ 
necessary and therefore the provisions of Ss. 91 and 
92 of the Evidence Act would nob prevent defen¬ 
dants from relying on the partition. {Heald and 
Lentaigne, JJ.). MAUNG Po Kin v, Maung ShWB 
BYA. 76 IX. 853=1 Rang. 405= 

A.I.R. 1924 Rang. 155. 

-Partition deed inadmissible—Oral evidence 

is admissible to prove faot of partition but not con¬ 
tents. 41 Bom. 466, Foil. {Campbell, J.). NABSINGH 
DAS V. UTTAM OHAND. 76 I.C. 852= 

A.I.R. 1923 Lah. 392. 

-Unregistered partition deed—Evidence as to 

fact of partition cannot be let in aliunde. {Duck¬ 
worth and Pratt, JJ.). MG. PO LUN v. M.4, E. 
Mae. 74 I.C. 47 = 1 Bup. L.J. Ill* 

A.I.R. 1923 Rang. 57. 
——Where the deed of partition was unregistered* 

Held, it was competent for the plaintiff to say 
that there was in such and such a year a parbition 
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EYIDENOE &GT (1872). S. 91—Partition. 

between himself and his brothers but he could not 
^o further and say what benefit he took under that 
partition or what share he had in a given property 
by reason of that partition. 

It is of the very highest importance, specially in 
the interests of a community that is growing oom- 
ouercially, that it should be thoroughly understood 
that, if parties enter into agreements in writing, 
they are thereby protected from having their 
•opponents giving evidence of what, they say, were 
oral arrangements. These rules ought to be rigidly 
enforced for that very purpose. (S. 91 etplained). 
41 Bom. 466, Dist. (Mears, C. J. and Piggott, J.). 
JAIRAM Das V. Raj narain, 70 I.C 953= 

45 All. 21=20 A.L.J. 777 = A.1.R. 1922 All. 493. 

-A partition may be proved by oral evidence 

Ihough the partition-deed cannot be proved for want 
of registration. {Abdul Raoof, J.). BiSHAN DAS v. 
RAM Singh. 611.0.399 = 

3 U. P. L. R. (Lah.) 43. 

—S. 91—Pro-note. 

- Debt evidenced by pro-note—Debt proved inde¬ 
pendently of the pro-note. 

Where a person has contracted a debt and has 
also executed a pro-note in favour of his creditor, 
the creditor can bring a suit for the money lent 
and evidenced by a pro-note and can prove the debt 
dndependently of the pro-note, S. 91 does not stand 
in his way. 6 O. C. 16 ; A.T.R. 1924 Oudh 249; 
S4A11. 158;A.I.R. 1928 All. 371 (P.B.). Bel. on. 
\Baza, J,). Nankhu Singh v. Girja Bux Singh. 

1191.0. 865 = 6 O.W.N. 649= 
A.I.R. 1929 Oudh 399. 

■ Even if a ohit produced is a promissory note 
and as such inadmissible is evidence for want of 
stamp, it is open to a creditor to prove his original 
■debt. Brown v. Watts, (1808) 1 Taunt 353, Bel. on. 
iJRupcJuiTid, A.J.C.). A8SARAM MOTIRAM. INSOL- 
■VENT, In re. 116 I. 0. 111= 

A. I. R. 1929 Bind 164. 

- Pro-note payable to bearer—Admissilklity in 

suit on original obligation. 

A promissory note made payable to bearer on 
demand ofiends against the provisions of S. 25, 
Paper Currency Act, and is therefore void and 
■cannot be the basis of a claim in any Court of law. 
IBut the creditor can sue on the basis of any obli¬ 
gation independently of the execution of the pro¬ 
missory note. (1914) 2 U.B.R. 13 ; 40 Mad. 727; 
40 Mad. 585 ; 6 M. L. W. 630 and A. I. R. 1922 Mad. 
!181, Bel. on and if there is other evidence 
■outside the promissory note of the obligation sued 
oipon, the promissory note in question is admissi¬ 
ble as evidence to be read in conjunction with that 
■other evidence to arrive at a decision as to whether 
“the independent obligation is proved. Where there 
is no other evidence, while the promissory note is 
etill admissible in evidence, there can be no decree 
on the basis of it alone. 6 M.L.W. 630 and 
A.I.R. 1922 Mad. 181, Bel. on. {Boys, Kendall and 
Ben, JJ.). In the matter of S. 25 Paper Currency. 

115 I.O. 630=50 All. 839=26 A.L.J. 729 = 

A.I.R.1928 All. 371 (8. B.). 
- Promissory note—Debt provable independently. 

Where a debt may be proved independently 
of the promissory note, that is, without the assis¬ 
tance of the promissory note in evidence, the plain¬ 
tiff may be given an opportunity to produce such 
-proof and on his satisfying the Court as to the loan 
"he will be entitled to a decree. 34 All. 158, Bel. on. 
iDalal, J.). CHBDU SINGH v. JAGAN NATH Pra- 
fiAU. 108 I.O. 912 = 26 A.L.J. 416 = 

A. 1. R. 1926 All. 297. 


EVIDENCE ACT (1872), S. 91—Pro-note. 

- Pro-note by several persons jointly — Subse- 

guent oral agreement making the executants severally 
liable can be proved, 

A subsequent oral agreement, by which the joint 
and several liability of the executants under the 
promissory note for the balance due on it is split 
up with the consent of all parties into a several 
liability on the part of each of the executants, is 
not obnoxious to S. 91. {Thiruvenkatachariar, J,). 
RANGASAMI AIYANQAR V. SOMASUNDARAM CHBT- 

TIAR. 107 I.C. 646 = 27 M.L.W. 820= 

A.I.R. 1928 Mad. 173=54 M.L.J. 150. 

- Pro-note inadmissible—Other evidence of loan 

is ad7nissibl6. 

A suit by a creditor for recovery of money paid 
as a loan on a promissory note does not necessarily 
fail if the instrument upon which it is based is 
found to he inadmissible in evidence on account of 
its being insufficiently stamped or not stamped at 
all, if he can prove the loan by some other evidence. 
A.I.R. 1921 Pat. 318; 1 P.L.T. 203 ; 7 Cal. 256; 
3 Cal. 314; 9 All. 351 and A.I.R. 1927 Bom. 437, 
Foil. ; A.I.R. 1926 Pat. 432 and 9 M.L.T. 281, Dist. 
from. 

Kulwant Sahay, J. —Even in cases where the 
lending of the money and the execution of the pro¬ 
missory note are contemporaneous, the plaintiff is 
entitled to maintain a suit for recovery of the 
money lent and to adduce evidence other than the 
instrument or the promissory note itself, in order to 
prove the loan. He cannot, however, give any 
other evidence as regards, the rate of interest, bub 
he may be entitled to a reasonable amount as com¬ 
pensation by way of interest apart from the con¬ 
tract contained in the hand-note. {Kulwant Sahay 
and Maepherson, JJ.). Dhaneshwar Sahu v, Ram- 
RUPGlR. Ill I.C. 482=7 Pat. 845 = 

9 P.L.T. 471=A.I.R. 1928 Pat. 426. 
- Pro-note inadmissible—Suit on original loan. 

Where the contract may be considered as eon- 
tained wholly in the promissory note or bill of 
exchange as in Ill. (b) to S. 91, if the plaintiff can¬ 
not sue on the promissory note he cannot sue at 
all; but secondly if the promissory note may be 
regarded as a conditional payment of the amount 
of the loan in which case if the promissory note is 
insufficiently stamped, it is only a worthless piece 
of paper and the plaintiff oan sue on the loan and 
thirdly, the promissory note may be passed as 
security for the loan in which case there is no 
necessity for the plaintiff to sue on the promissory 
note at all and whether it is properly stamped or 
not he can bring a suit on the loan. {Kemp, J.). 
JACOB AND Co. V. A.P. ViCUMSEY. 102 I.C. 138 = 
29 Bom. L.R. 432=A.I.R. 1927 Bora. 437. 

■ ■ - — When a loan has been granted on the secu¬ 
rity of a negotiable instrument, there is no cause 
of action independent of the negotiable instrument 
Itself, and when that negotiable instrument is in¬ 
admissible in evidence the suit must fail : G3 P. R. 
1917 and A.T.R. 1822 Lah. 307, Foil. {Broadway 
and Fforde, JJ.). Ram Jas v. Sahabuddin. 

95 I.C. 704= A.I.R. 1927 Lah. 89. 

- Pro-note ineffective—Suit lies on original 

transaction. 

A creditor can fall back on the original trans¬ 
action and recover his money on its basis when it 
18 found or conceded that the document or instru¬ 
ment which he had obtained from the debtor was 
ineffective to establish any contractual relation of 
debtor and creditor between them so as to serve as 
a basis for a suit in a Court of law; 6 N.L,R, 125, 
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EVIDENCE ACT (1872), S. 91—Pro-note. 


Although Ss. 91 and 92 prohibit any secondary 
eyidence of the terms of a 'written oontiact, they 
do not exclude proof of a statement of a fact recited 
-therein. Where, therefore, an insufficiently 
stamped pro-note is not admissible to prove the 
specific term of the contract embodied therein, 
namely, the unconditional undertaking or promise 
to pay the sum with its interest, it could be used 
as a mere acknowledgment or statement containing 
defendant’s admission of receipt of money and of 
his own liability therefor to the person from whom 
he took it. The pronote failing to take effect as 
such, the creditor could also treat the contract as 
non-existent and ask for refund of consideration 
on the ground that it failed. {Kinhede, A. J. C.). 
UDAEAM MANGNIRAM V. LAXMAN MARWARI. 

104 I. C. 470=10 N. L. J. 45 = 
A.I.R. 1927 Nag. 241. 

---Where a suit is brought on a promissory note 

and the plaintiff cannot have recourse to it as a 
piece of evidence, S. 91 is not a bar to the plaintiff 
succeeding in bis suit if he can prove his claim by 
other evidence : 24 Bern. 360, Foil. {Mocleod, C.J. 
and Coyajee, J.). Ranchhod v. Ravjibhai. 

95 I.C. 84'/=28 Bom. L R. 631 = 
A.I.R. 1926 Bom. 357. 
■ —Debt covered by pro-note cannot be proved 

by independent prior agreement where pro-note is 
inadmissible for want of stamp: 38 Mad. 660, Foil.-; 
40 Mad. 727. Cons.\ A.I.R. 1922 Lah. 307, Bef. 
(AFadhavan Nair^ J.). R. Somarju v. M. Subba- 
BATUDU. 85 I.C. 389=20 U.L-W. 943= 

A.I.R. 1925 Had. 351. 
_ Pro-note inadmissible—Independent evidence 


of loan allowed. 

Where a suit w’as based on the promissory note 
but it-was not stated in th* plaint that the promis- 
-Bory note was the only evidence of the loan and the 
main allegation in the plaint was that the defend¬ 
ant borrowed Ra. 110 in cash from the plaintiff and 
it was stated that the loan was evidenced by a pro¬ 
missory note. 

Held., that there were two distinct actions though 
contemporaneous, one of the loan and the other of 
a promissory note and if the promissory note was 
found to be inadmissible for want of proper stamp 
the plaintiff should be allowed an opportunity to 
prove the loan independently of the promissory 
note: 6 O.C. 16; 34 A. 168, Foil. {Dalai, A.J.C.). 
DwaRKA V. IDU. 74 I.C. 813=26 O.C. 361 — 

A.I.R. 1924 Oudh 249. 


__ Promissory note—Loss not proved—Secondary 

evidence of note is inadmissible. 

Where a promissory note, upon which a suit is 
based is lost but the loss is not proved secondary 
evidence of the note is inadmissible. The language 
of S. 91 is uncompromising and whenever the terms 
of a contract are reduced to writing and that writ¬ 
ing is. for any reason, inadmissible 
thl promisee must lose hi« remedy The test is 

“hai the creditor a complete cause of ^n inde^ 

pondently of the document which 

Broadway and R 1922 La^ 417 

V TUT.&I RAM. 67 I.C. 565—A.I.R. 19^6 

J_Where the hand-note was executed and was 

sought to be used only with a view to bind the 
defendant in order to aflord evidence of the loan 

having been given, it is open to ^uoTid note 

prove his case by other evidence if the tand-°ote 

be held to he inadmissible in 
stamp. {.Jwala Prasad, J.). 

«. Ram Kishdn Mahton. 60 

2 P.L.T. 184= A.I.R. 1921 Pat. 818. 


EVIDENCE ACT (1872), S. 91—Bale. ' 

—S. 91—Sale. 

- Unregistered sale-deed—Evidential value. 

Where contract of the sale of the immovable 
property has been reduced to writing and is follow¬ 
ed by delivery of possession, S. 91 does not debar 
in any way the proof of delivery of possession aa 
the means of conveying the property. The party 
can use the unregistered document in proof of the 
terms of the contract or the transaction betweea 
himself and the vendor. Only he cannot use the 
unregistered document to prove that the title passed 
to him by means of that document. {Jwala Prasad 
and James, JJ.). KiSHWAR v. Sheonandan. 

10 P.L.T. 449=A.I.R. 1929 Pat. 620. 

-The document that was executed was not a 

document recording the terms of the contract for 
sale, but it merely recited that the land had been 
sold for a certain'amount and recorded an agree¬ 
ment as to repurchase by the heirs of the vendor, 
Held, that oral evidence as to the contract for 
sale was not rendered inadmissible by the doou*- 
ment. [Butledge, C. J. and Broton, J.). MAUNG 
TUN PE t>. MAUNG SEIN MYI. 120 I.C. 232=. 

7 Rang. 414 = A.I.R. 1929 Rang. 293. 

S. 49, Registration Act, must be read 'to¬ 
gether with S. 17 of that Act and S. 91, Evidence 
Act, and a fair interpretation of S. 49 does not 
preclude an unregistered document which is require 
ed by law to be registered from being given in 
evidence as to the terms of the contract for sale : 
A.I.R. 1923 Mad. 297, Appr. ; A.I.R. 1928 Lah. 495^ 
Bel. on ; 35 Mad. 63 (F.B.), Not foll.\ 9 ’Cal. 520 
(P.B.) and A. T. R. 1919 P. C. 44, Bef. (ButledgCr 
C.J. and Brown, J.). MAUNG TUN PE v. Maung 
SeinMYI. 120 I C. 232 = 7 Rang. 414= 

A.I.R. 1929 Rang. 293* 

-Registration Act, S. 49—Unregistered sale- 

deed cannot be admitted in evidence nor can orat 
evidence be allowed. {Brown, J .). MAUNG- BA v. 
MAUNG KYWE. • 110 I.C. 738=6 Rang. 125= 

A.I.R. 1928 Rang. 124; 
— ^ deed of sale conveying immovable property 

worth less than Rs. 100, although it does not con¬ 
fer any title for want of registration, still having 
regard to S. 91 of the Evidence Act it may be used 
as evidence of nature and terms of transaction; 
{Suhrawardy and Mukerji, JJ.). BRAJABALLAV 
GHOSE V. AKHOY BAGDI. 93 I.C. 118= 

30 C.W.N. 254= A.I.R. 1926 Cal. 705. 

__-When the existence of a sale is in question 

and not its terms, oral evidence is admissible. 

The word “terms” in S. 91 is applicable to both 
classes of documents, i. e., documents which 
are reduced to writing and which are required by 
law to be written. {Phillips, J.), ViBARAGHAVULU 
V. YellaMANDA. 95 I.C. 684=1926 M.W.N 384= 

A.I.R. 1926 Had. 812. 


--An agreement to sell may be an oral agree¬ 
ment, and such agreements are not required by law 
to be reduced to the form of a document, within 
S. 91. By Explanation 8 to the section • even if a 
statement was made in a document of sale, -which 
was not registered, of the prior oral agreement to 
sell, evidence as to the prior oral agreement is ex¬ 
cluded from the provisions of the section. 

Per Carr, J .—^Where the transaction has gone 
beyond a mere contract for sale and amounts to an 
abortive sale, S. 91 of the Evidence Act is applicable, 
and oral evidence to prove the contract is not admis¬ 
sible. 10 L.B.R. 241, Foil. {Bobinson, C.J., HeaW, 
May Oung, Lentaigne and Carr, JJ^). MA My^ THA 
ZAN V. MA DUN. 81 I.C. 857=3 Bar. L.J-78= 
2 Rang. 28a = A.I.R. 1924 Rang. 214 (F.B.)» 
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EYIDENOE ACT (1872), S. 91—Sale. 

—' Sale-deed to X. and ‘ others'—Evidence to show 
who the ‘ others ' are is admissible. 

Where a vendor agrees to sell land to several 
named persons and in drawing up agreement of sale, 
the name of one person is mentioned and without 
naming the rest the word “others” is used, the 
Evidence Act does not prevent evidence from being 
let in, as to the persons who are meant by the word 
“others”. Provisions of Ss. 91 or 92 are not con¬ 
travened thereby nor does the case fall within Ss. 93 
to 97. {Ku7Jiaraswarni Sastri and Devadoss, JJ ). 
A. Veda MURTHI MUDALIAR y.RAGHAV.\CRARLU. 
65 I.C. 973=13 M L-W. 371=1922 M. W. N. 183 = 

30M.L.T. 177= A.I.R. 1922 Mad. 109= 

42 M.L.J. 475. 

-Unregistered sale deed for Rs. 20—Proof of 

title by delivery is admissible. 8C. P. L. R.l, J’oZZ. 
{Mittra, A. J. C.). HarlalsA v. Bapu. 

18 N. L. R. 8 = A. I. R. 1922 Nag. 58. 

-S. 91 applies to an agreement to sell. 

When such agreement has been reduced to writing 
and the document is not produced, oral evidence 
of what took place when the agreement was made, 
is not admissible to prove the agreement. (JUkfocnair, 
A. J. C.). VYANKATESH V. GANESH. 

61 I. C. 896= A. I. R. 1921 Nag. 166. 

—S. 91—Statements of witnesses. 

- Oral contents of documents only are excluded. 

S. 91, Evidence Act merely excludes the 
oral contents of a deposition but does not make it 
inadmissible in evidence. {Prideaux, A.J.C.). MlRA- 
B0X V. E.\IPER0R. 68 I. C. 36= 18 N. L. R. 192= 

23 Cr. L. J. 500=A. I. R. 1923 Nag. 39. 

■ — -S. 91 even if it covers a deposition, 
merely excludes oral evidence of its contents but 
does not make the document itself inadmissible 
nor prevent its being otherwise proved. (Daniels^ 
A.J.C.). Mt. Fbroza Jan v. Mirza amir alt. 

74 I.C. 443 = 9 O.L.J. 593=24 Cr. L.J. 781 = 

A.I.R. 1923 Oudh 119. 

- Non-compliayice with S. 3G0, Cr. P. C. doesyuit- 

make record entirely inadmissible in evidence. 

The provisions of S. 3G0 are mandatory. But non- 
oomplianco does not legally result in the total in¬ 
admissibility of the record of evidence and in the 
absence of any definite provision of law entailing 
inadmissibility, each case of non-compliance must 
be considered by the Court on its own merits and 
the document which purports to be the record can 
be admitted, but without the presumption laid 
down in S. 80 of the Evidence Act, and, therefore 
open to question by the defence and appraisal 
by the Court. 

The law itself does not expressly lay down that 
the least failure to comply with the provisions of 
S. SCO renders the whole document inadmissible. 
Where, therefore, there has been an attempt by the ^ 
presiding officer to comply with its provisions and i 
to secure the accuracy o( the record of evidence the I 
provisions of S. 80 do not lead to complete 
exclusion of the document, and the Court is bound 
to admit under S. 5, but it is open to each side to 
adduce evidence as to its faithfulness or otherwise 
and as to the degree of presumption under S. 80 
and the weight to be attached to it. 4G Cal. 895, Foil. 

{Madgaokar, A.J.G.). Pitoomal v. EMPEROR 

86 I.C. 33=16 S.L.R. 255 = 26 Cr. L.J. 657 = 

A.I.R. 1921 Sind 151. 

•-It is not necessary under S. 162 that state¬ 

ments made in the course of the investigation 
should be reduced to writing. S. 91 of the Evidence 
Act therefore has no application and it is quite open 
to the prosecution to prove by the oral statements 

D. D. VOL. Ill—33 & 34 


EVIDENCE ACT (1872), S. 92—Ambiguity. 

of the police officer what the contents of the state- 
n^nts made to the police by the witnesses were. 
{Kennedy, J.C. and Aston, A.J.G.). Pitumal v 
Emperor. 88 I.C. 449=18 S L R. 342= 

A.I.R. 1921 Sind 16. 

—S. 91—Miscellaneous. 


to writing only by such writing. 

Whereas in S. 92 the legislature has prevented 
oral evidence being adduced for the purpose of 
varying the contract as between the parties to the 
contract, no such limitations are imposed under 
S. 91. Having regard to the juxtaposition from 
OS. 91 and 92 and the deliberate omission from S. 91 
of such words of limitation it must be taken that 
even a third party if he wants to establish a parti¬ 
cular contract between certain others, either when 
such contract has been reduced to a document or 
where under the law such contract has to be in 
writing, can only prove such contract by the pro¬ 
duction of such writing. A.I.R. 1917 P.C. 207, Dist. 

i^Txmvasa Aiyangar, J.). Meenakshisundaram 

PILLAI V. CHENCHU MUDALIAR. 109 I.C. 18 = 

, , . . . . A.I.R. 1928 Mad*. 459. 

- Admission of external evidence. 

The rule with regard to writings is that oral 
proof cannot be substituted for the written evi¬ 
dence of any contract which the parties have put 
into writing And the reason is that the writini is 
tacitly considered by the parties themselves as the 
only repository and tho appropriate evidence of' 
their agreement. {Lord Carson.) SUBBAMANIAN 
y. LutchmAN. 71 I.C. 650=50 I.A.'77 = 

OB » r » M.L.T. 184=2 Bur. L.J. 25 = 
23 Bom. L.R. 582=1 Rang. 16 = 50 Cal. 338 = 

38 C.L.J. 41 = 18 M.L.W. 446 = 

28 C.W.N. 1 = 1923 M ff.N. 762 = 
A.I.R. 1923 P.C. 50=44 M.L.J. 602 (P.C.)., 

'—S« 92. 


Ambiguity. , 

Consideration. 

Contract. 

Decree of Court. 

Discharge. 

Document silent as to interest. 
Documents requiring registration. 
Evidence of conduct. 

Fraud. 

Gift. 

Intention of parties. 

Interest. 

Interpretation. 

Landlord and tenant. 

Mistake- 

Mortgage. 

Negotiations. 

Oral agreement. 

Parties and representatives. 
Partition deed. 

Promissory note. 

Sale. 

Scope and applicability. 
Substitution. 

Surrounding circumstances. 

Terms of the contract. 

Third parties. 

Usas^. 

Variation of terms. 

Miscellaneous. 


—S. 92—Ambiguity. 

- -^Suhrawardy, /.—Where the wording of the 

contract IB capable of different interpretations th6 
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EVIDENCE £OT (1872), S. 92--Ambigulty. 

Court is not only justified, but it is its duty, to put 
a proper construction upon the terms of the con¬ 
tract and is jiistified in finding -with what inten¬ 
tion a particular express! m was used as a matter 
of pure construction. {Suhrawardy and Gra¬ 
ham, JJ.). JivAN Mandud V. Ram Mandud. 

113 I C. 37 = 55 Cal. 808=A.I.R. 1928 Cal. 737. 

-Where the document of a grant is produced 


in evidence and contains no latent ambiguity ex¬ 
trinsic evidence of intention can hardly be admis¬ 
sible. {Dawson Miller, C. *7. and Kulwant 

Sahay, J.). Udai Pratap v. Jaqat Mohan. 

106 l.C. 399 = 6 Pat. 638 = 9 P.L.T. 25= 

A.I.R. 1928 Pat. 66. 

'Where the terms of the deed are ambiguous, 


the subsequent conduct of the parties is admissible 
for the purpose of interpretatioa. {N. i?. Chatterjee 
and Chotzner, JJ.). BANKER ROY OHOUDHURT v. 
Secretary op State. 84 l.C. 478= 

40 C.L.J. 322=29 G.W.N. 166 = 

A.I.R. 1923 Cal. 346. 

•Where the words used in an award are per¬ 


fectly clear, oral evidence as to their meaning is 
not admissible; it would only be admissible in 
case those words are ambiguous or are capable of 
more than one interpretation. {Sarrison. J.). 
Kesho ram V. THAKUR Das. 78 l.C.80= 

A.I.R. 1925 Lah. 180. 

—Former transactions admissible only\to explain 

• » _^ 


ambiguous terms in a contract. 

Rvideuce of former transactions between the 
same parties can be received for the purpose of 
explaining the meaning of the terms used in their 
written contract, where such meaning is doubtful, 
but not where the meaning is plain; nor is it admis¬ 
sible to enlarge or vary the terms of the contract. 
To admit it in the latter case would be to contra- , 
vene the provisions of S. 92. Incidents which are | 
impliedly contained in a written contract, whether ' 
by construction of the terms or by implication of 
law, cannot be vanied by extrinsic evidence. 
{Mullah, J.). Steel Bros. & Co., Ltd, u. Dayal 
KHATAV Co. 87 I-C. 67 = 47 Bom. 924= 

25 Bom. E.R. 1063 = A.I.R. 1924 Bom. 247. 

- Deed silent as to yearly or monthly rate of inte- 

rest—Evidence cannot be given. 

A document provided ‘’I shall pay the principal 
with interest at the rate of 1-8-0 per cent.” but it 
was not mentioned whether the rate of interest 
aforesaid would bo per mensem or per annum. 

Held, that the document is ambiguous and under 
clause 6 of S. 92 no evidence could be given to 
clear up that ambiguity. 18 G.W.N. 592. J^w. 

{Jwala Prasad and Ross, JJ.). 

LkHI L... 79 I. C^«0=4 P.I.^T.^9J7 = 

---Where the contract clearly provides that the 

goods were to arrive by the steamer 

Held, that parties cannot be allowed to adduce 
parol evidence to contradict the written 

which is perfectly plain and explicit. 

and Rupchand Bilaram. 

JIWANJI t>. firm of MEHTABRAI CHOOHAMAD^ 

76 l.C. 286=A.I.R. 1924 bind lil. 
_A surety bond which was executed on a speci¬ 
fic occasion must be taken to have been executed for 
the purpose of the occasion, and it cannot be assum* 
ed that it had reference to any other circumstances 
of a different date. On the face of it there is no 
difficulty in giving it an intell^ihle meaning as 
constituting a personal pledge. Extrinsic evidence 
is not admissible in these ciroumstanoes to afieot 


EVIDENCE ACT (1872), B. 92~CionBidepatlon. < 

its meaning. {Viscount Haldane.) PANNALATi v, 
NIHAI GHAND. 67 I. G. 423= 

26 C. W.N. 737 = 1922 H.W.N. 376= 
36 C.L.J. 5 = 16 H.L.W. 80= 
24 Bom.L.R. 971 = 31 U.L.T. 129 = 
30 P.W.R. 1922=A.I.R. 1922 P. 0. 46= 

43 H.L.J. 66 (P.G.). 

■The construction of grants must depend upon 
the interpretation of all the terms of eaoh instru¬ 
ment and except in a case of ambiguity, extrinsio 
evidence would not be admissible. Each case must 
be considered on its own facts in order to ascertain 
the effect of the grant, resort must be had to the 
terms of the grant itself and to the whole circum¬ 
stances so far as they can be ascertained. {Mookerjee 
and Chotzner, JJ.). ABINAS GHANDRA DAS v. 
MAJUB ah GHOWDHURY. 70 l.C. 273= 

27 C.W.N. 328 = 36 C.L.J. 196= 

A.I.R. 1922 Cal. 461. 

-—If the meaning of a term in the originaLagtee- 

ment is doubtful assistance might be sought from 
the conduct of parties. Apart from ambiguity, the 
mete fact that the parties have acted on an erro¬ 
neous construotioQ of an instrument furnishes in 
itself no reason why the Courts should not follow 
the general rule that an instrument should be con¬ 
strued according to its natural meaning in the 
light of the circumstances in which it was execut¬ 
ed. {Richardson and Suhrawardy, JJ.). BHUPBN- 
DBA NABAYAN SiNHA V. MiDNAPOBB ZBMINDABY 

CO., ltd. 68 l.C. 937=37 C.L.J. 556= 

A.I.R. 1922 Cal. 300. 

—S. 92—Consideration. 

•Want of consideration or failure of considei^ 
lion may be proved^But party cannot prove t^t 
amount of consideration agreed upon woe more or less 

than that stated in document. 

It is open to » party to prove want of considera¬ 
tion or failure of consideration or a difference in 
kind of consideration, but it is not open to him to 
prove a variation in the amount of consideration. 
The difference in kind, that is the oonsideratioa 
mentioned, must be wholly absolute; a mere omis¬ 
sion to mention some portion of the consideration 
will not come within the proviso, since such an 
omission is clearly a variation in the terms of the 
contract. Recitals then as to the kind of conside¬ 
ration or as to the actual payment of consideration 
may be shown to be false. Recitals as to the 
amount of consideration cannot be^ shown to be 
false since the amount of consideration is clearly 
a term of the contract. It is therefore not open to 
parties to the document to give evidence that the 
amount of consideration agreed upon was more or 
less than what is stated in the document. 22 All. 
370 (P.C.); 33 All. 840; A. I. R. 1926 Mad. 85 
10 L.N. 1, Bel. on ; 38 Mad. 514, Held, not affected^ 
33 All. 340. {Wallace, J.). MOTHBY KbiSHNA^A 
V. MOHAMMAD GALEB SAHIB. 124 I-C. 508- 

1930 M.W.N. 156=31 M.L.W. 446- 
A.I.R. 1930 Mad. 659=58 M L.J. ZW- 
In the case of consideration mentioned 
written document, it is open to the party 1 

ing to show that there was no oonsideration, or tn 
the consideration was different: A.I.R. 1926 

Appl. {Findlay, J. C.). MUNNASINGA RAJAPUTA 
V. NABAINSINGH. ^ 

A.I.R. 1929 Nag. 9t. 

-Section 62 does not debar a party from 

ing by oral evidence the real 

sideiation fixed between the patties, /locn- 

allowed is to contradict the terms of 

ment: 11 Cal. 619 ; 6 Mad. 6 ; 11 Mad. 218 . 83 
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EVIDENCE ACT (1872). S, 92—Consideration. 

Mad. 159, Bef, {Otter, /.). ABDUiitjAKlN a. MAUNQ 
•Nb Dun. 119 I.C. 738=7 Rang. 292= 

A.I.R. 1929 Rang. 240. 

-S. 92, Evidence Act, permits a party to 

^ contract reduced into writing to establish, among 
‘Other matters, want or failure of consideration.” 
A.I.R. 1927 All. 292, Foll.\ A I.R. 1922 All. 213, 
J)iss. from. {Mukerji, J.). CHAMAN LAUv. HlEA- 
liAii. 108 I.C. 1S8 = 26 A L.J. 183. 

-Where th^deed in suit recited the debt as a 

cash loan, 

Seld, that defendant should be allowed to prove 
by oral evidence that the document in suit was not 
•for a cash loan, but for the rent partly overdue and 
^partly falling due later, and that the payment of 
the rent was made: 22 All. 149 (P. C.) and 22 All. 
^70(P.C.), Be/.: First Appeal No. 71 of 1906, Dist. 
(Maung Ba, J.). HAJEE LtN v. MAUNQ BA. 

109 I.C. 189 = 5 Rang. 822= 
A.I.R. 1928 Rang. 79. 

- Oral evidence on a matter 07i which deed is 

silent is admissible. 

A purchaser of property at an auction sale agreed 
-to sell back the land to the owner on condition that 
lae paid the interest on purchase money paid by him 
at the auction for 16 months at 4 per cent, per 
mensem; the owner paid the sum of interest and 
the purchaser gave him the conveyance ; the pur- 
-chase money was not paid at the time of registra¬ 
tion but the document was registered under S. 75, 
Registration Act. The document was silent as to 
-any payment as purchase money or otherwise 
and there was no recital of receipt of consideration, 

Held, that oral evidence can be adduced to show 
that no consideration passed : 17 Mad. 146 and 
^0 All. 125, Diet, {Pratt and Otter, JJ.). MAUNG 
Mon V. Makin Oh. 106 I.C. 358=5 Rang. 636= 

A.I.R. 1928 Rang. 47. 

- Suit for money—Sarkhat with unobliterated 

stamp produced—Loan can be proved by other oral 
•evidence. 

Where plaintiff sued defendant for a certain 
amount for which the defendant had executed a 
sarkhat bearing an unobliterated one-anna stamp 
and there was no promise to pay contained in the 
sarkhat, but there was only an acknowledgment 
that a certain amount had been borrowed, 

Held, that if the plaintiff was able to prove aZi- 
■unde by oral evidence that the defendant had the 
money, then he was entitled to a decree. {Lind- 
say, J.). Launjabi Chanhe v. Parsotam 
€hanhe. 103 I.C. 634 = 23 A.L.J. 367= 

A.I.R. 1927 All. 503. 

- Suit on pro’note—Plea of forgery of figures. 

Plaintifi sued defendaut for a certain sum 
due on the promissory note. The defendant denied 
taking the principal sum mentioned in the promis¬ 
sory note, viz., Rs. 1,300, and denied signing the 
promissory note in the form it had assumed when 
the case was brought. He admitted that his sig¬ 
nature appe.arcd on the note, but said that when 
he signed it, the only entries wore the figures 
Rs. 300, at the top of the paper, and signature at 
the bottom. 

The case was decreed in favour of the plaintifi 
not because the trial Court was satisfied that the 
loan alleged had been made, but because the defen¬ 
dant had not succeeded in proving affirmatively 
that the note as produced was a forgery. 

Held, that all the defendant admitted was that 
'^hU signature appeared on the doouneot filed ftnd 


EVIDENCE ACT (1872), S. 92—Conslderatloii. 

the case to be decided was not whether the plain-- 
tifi had been proved to have committed forgery bulr. 
whether the plaintifi had proved that he lent the 
Bs. 1,800, to the defendant as he alleged and the 
burden of proving this loan rested on the plaintiff. 
{Butledge, C.J. and Brown, J.). HOE MOH v. Seb- 
DAT. 105 I.C. 361 = 5 Rang. 527= 

A.I.R. 1927 Rang. 319. 

-An unregistered letter is inadmissible in 

evidence to show that a deed of mortgage and a 
deed of sale executed previously were not to be acted 
on and no money was due under the former and 
no property passed under the latter: 26 M.L.J, 151, 
Foil,', A.I.R. 1926 Mad. 362, Diss. from. {Broadway 
and Kemp, JJ.). RATTIRAM v. NAND LAL. 

103 I.C. 421 = A.1.R. 1927 Lah. 626. 

- Deed—Beeital of consideration—Oral evidence 

to show it incorrect being admissible, opposite party 
can let in oral evidence to prove the contrary. 

Where there is a recital in a document of the 
payment of a certain sum of money as considera¬ 
tion, oral evidence is admissible to prove that the 
recital is incorrect as a matter of fact. Such a re¬ 
cital being only an averment of fact, if one party 
is allowed to show by oral evidence that a recital 
in a document is incorrect in fact, the other party 
must certainly be allowed to show by similar evi¬ 
dence that it is not incorrect and that tke recital 
was deliberately put in, and for the purpose of 
showirg it he must be allowed to prove what the 
real consideration for the document was. S. 92 does 
not bar such proof, for such proof is adduced not 
for the purpose of varying or altering any term of 
the written contract but only to show that the re¬ 
cital in it is correct. To shut out oral evidence 
for the purpose will be to allow a gross fraud to bo 
perpetrated : 36 All. 537, Foil.; 38 Mad. 514, Dist, • 
22 All. 370 (P.O.) and 33 All. 340 (P.C.), 
(Kumaraswami Sastri and Krishnan, JJ.). RAMA- 
SWAMI CHETTIAR V. L.ODD GOVINDOSS. 

91 I. C. 612=22 M.L.W. 848 = 
A I.R. 1926 Mad. 35=43 M.L.J. 414. 

- •Variation from recited consideration cannot be 

proved. 

Where the consideration entered in the sale- 
deed was Rs. 16,000 and the defendant pleaded 
that the real consideration was Rs. 18,000 and that 
by an oral agreement between the parties Rs. 2,000 
had been left with the plaintifi for payment of his 
expenses in the event of any litigation arising 
over the transfer. 

Held, that such an oral agreement is inadmis¬ 
sible in evidence under 8. 92. {Ashworth and Neave, 
A.J.Cs ). KETTU MAIi V. PARTAP SiNQH. 

92 I.C. 787 = A.I.R. 1926 Oadh 301. 

—;-By proviso of S. 92, it is open to a party or 

his representative to show that there is no conside¬ 
ration for the agreement which may have been 
reduced into writing and which may have been even 
registered. 22 All. 370, Foil. {Afukerfi and Dalai, 
JJ.). Baldeo Prasad v. Ram autar. 

82 1.0.347 = 22 A.L.J. 850 = 5 L.R.A. Civ. 731 = 

47 All. 7=A. I. R. 1924 All. 865. 

- Want of consideratioyi for pro-note could be 

proved. 

It is open to defendant who admitted the execu¬ 
tion of the promissory note to plead want of consi¬ 
deration. A. I. R. 1922 All. 213, Dist. {Byves, J ) 
LALLUM.Aii V. Reoti Ram. 74 I. C 333 = 

45 All. 679=21 A.L.J. 669 = 4 L.R.A. Civ 315 

A.I.R. 1924 All. 70r 
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EVIDENCE ACT (1872), S. 92—Consideration. 

— — Pro-note passed to safeguard the plaintiff 

against a probable claim — Evi^nce is admissible. 

In a suit on a pronote the defence -was that the 
promissory note in suit -was passed to secure plain¬ 
tiff mortgagee against any claim that might be 
made by the prior mortgagees, who had been paid 
of! and from whom the defendant had failed to 
obtain a re-conveyance and that the note was to be 
returned when the re-conveyance was executed, 

JSeld^ that the plea was as to the existence of a 
condition precedent and the same should be allow¬ 
ed to be proved according to 8. 92, Proviso (3). 
A.I.B. 1921 Bom. 449, Dist. {Shah, Ag. C. J. and 
Kemp, J.). AHMAD SAHEB BAPUSAHEB v. UBHAIYA 
HARSI. 87 I.C. 37 = 25 Bom. L.R. 867= 

A.I.R. 1921 Bom. 11. 

- Pro-note proved void—Other consideration may 


be proved. 

If a pronote is void or is inadmissible, e.g., for 
want of stamp, plaintiff can fallback on indepen¬ 
dent consideration if there be any. {Dalai, J, C.). 
BHOLA Nath v. Rasool BAKSH. 77 I. C. 78= 

26 O.C. 378 = A. I. R. 1921 Oudh 213. 

Oral evidence to vary consideration in register- 


ed sale-deed is not admissible. 

While want or failure or difference in kind of the 
consideration mav be proved, evidence to vary the 
amount of consideration in a registered sale-deed 
is inadmissible, though it is open to the parties to 
prove by oral evidence that the actual consideration 
was different from what was mentioned in the deed 
or that there was no consideration for the deed. If 
such a course were permissible the protection 
intended by the legislature to be afforded by the 
adoption of the rule embodied in S. 92 of the Evi¬ 
dence Act would be completely nullified. 32 I. A. 
113; 33 All. 340 (P. C.) Foil. {Mooherjee and 
Chotzner, JJ.). ANNADA CHABAN SID v. HAB- 
GOBINDA SIL. 75 I. C. 557 = 27 C.W.N. 196 = 

37C.L.J. 552= A I R. 1923 Cal. 570. 

-Parol evidence is admissible to prove a debt, 

acknowledged in writing by the debtor, when such 
acknowledgment being unstamped is inadmissible 
in evidence. {Le Rossignol, J.). ZiKKAN RAM v. 
LAD. 71 I.C. 939= A.I.R. 1923 Lah. 301. 

- Registered deed of relinquishment — Contempo¬ 
raneous oral agreemint for payment of a certahi sum 
—Evidence of such agreement is admissible. 

The plaintiff by registered deed relinquished 
certain portion of the land leased and agreed to 
pay a reduced rent for the remaining land. The 
plaintiff alleged that at that time there was an oral 
agreement between him and the landlord that the 
latter would pay Rs. 200 for the recovery of which 
the suit was brought, 

Held, that the question of existence or otherwise 
of the consideration can always be inquiry into 
irrespective of wbat is entered in the deed. An 
agreement to pav as a condition precedent to the 
enforcement of a deed of relinquishment can also 
bo proved under S. 92, proviso (3) and matters not 
referred to in the registered document but about 
which there was contemporaneous oral agreement 
could be admitted : Ram Bakhshv. Dupan, (1887) 
9 411 392 and Motahhoy Mulla Essabhoy’^. muljt 
Haridas, (191.5) 39 Bom. 399, Ref. to 
Lai, J.). BADAD ram o. JHULAT. 63 I. C- 8 bl- 

44 All. 53=19 A.L.J.816 = A. I- R- 1922 AH. 165. 

—S. 92—Contract. 


Where a bond providing for labour by the 


maker in lieu of interest is silent as to payment 


EVIDENCE ACT (1872). S. 92—Decree of Court. 

of wages and there is no negative covenant preclud¬ 
ing the maker from claiming wages for work dona- 
S. 92 does not bar evidence as regards wages paid 
for work done by the executant. {Devadoss and'' 
Sundaram Chetty, JJ.). KARTJPPANNA v. Pam- 
BATAN. 101 I. G. 39=25 H.L.W. 601=- 

A. I. R. 1927 Mad. 531.. 
-Oral proof cannot be substituted for the writ¬ 
ten evidence of any contract which the parties hava- 
put into writing : A.I.B. 1923 P.O.oSO, Foil. {Nev>- 
bould and Graham, JJ.). DHANA MOHAMMEO v,. 
NASTCIiLA MOIiliA. 92 I. C. 943= 

A.I.R. 1926 Gal. 637.. 

-Where the contract was made in writing and/ 

the terms were not varied either by a contract in 
writing or by oral agreement, 

Held, the rights and liabilities of the parties- 
must be determined according to the true construc¬ 
tion to be placed on the contract. When a refer¬ 
ence to that showed that payment was to be made- 
against the tender of documents and not against- 
dclivery of goods, and when none of the relative 
documents were tendered at the time of demanding- 
payment but only the goods were tendered, the 
purchasers committed no breach of their contract- 
by not taking up the goods. It was not open to- 
the vendors to show that notwithstanding the forni> 
of the contract the parties intended payment to be- 
against delivery of goods and not against tender of 
documents. {Broadway and Fforde,JJ.). Hira 

lal prabhu Dial v. gowardhan das Raw 
GOPAL. 86 I.C. 399 = A.I.R. 1925 Lah. 74. 

Where all the terms of a contract have^ nbt- 
been reduced to writing, the terms so left unwritten 
can be proved by oral evidence. {Young and Cair^. 
JJ.). Coalfields op Burma, limited v. h.H. . 
Johnson. 84 I.C. 1021=3 Bur. L. J- 326— 

2 Rang. 575 = A.I.R. 1925 Rang. 128, 

--—A contract of guarantee by a person signing 

on the back of a negotiable instrument can be esta- 
blished by oral evidence as the whole contract^ 
between the parties i not reduced to writing.' 
{Rupchand Bilaram, A.J.C.). THAKURSEY HANS- 
RAJ V KISHENDAS REWACHAND. 

RAJ V. ivia J ^ 282= A.I.R. 1925 Sind 9.. 

__Where the documentary evidence showed a 

contract between plaintiffs and defendants as be¬ 
tween principals, . . . xv 

Held, the mere mention of commission in the- 

oontract'as signed was not in any way inconsis¬ 
tent with the relation being between principal and 
principal and a mere statement of the defendants- 
contradicted by the plaintiffs, that it was made a 
condition that there was to be no liability on their 
part, cannot be allowed to displace the ordinary 
results which a contract between principals entails. 
{Lord Dunedin). BALTHAZAR AND SON v. FIRM 
E. M, AbowATH. 63 I. C. 521 — 

5 Rang. 1=13 M. L. W; 537= 
A. I. R. 1921 P. C. 129 (P. C.h 
—S. 92—Decree of Court. 

-Oral evidence is not admissible to prove an 

agreement prior or subsequent to a decree con¬ 
tradicting or varying the terms of the decree* 
A. I. R. 1927 Mad. 911 and 85 All. 48, Rel on. 
{Jackson, C. J.). GOPALA KRISHNA ipB ^. 
SANKARA IYER. 1930 M.WJI. 240= 

A.I.R. 1930 Mad. 673. 

■ -Oral evidence to prove a subsequent 
ment under which part of a decree was paid , 

rest agreed not to be executed against the }a“g 
ment debtors is not inadmissible by reason of 
S. 92. A. I. R. 1922 All. 13, Dxst., Walsh J., 
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EVIDENCE ACT (1872), S. 92—Decree of Court. 

-A. I. R. 1922 All. 13, Diss from. {Sulaintanf Ag. 
C.J..) GanqaDihalv. Ram Oudh. 

113 I.C. 760-A.I.R. 1929 All. 79. 

---Where a judgment-debtor sues for damages 

for the loss of his land owing to the execution of 
a money-decree being allowed to proceed after a 
'Compromise between the decree-holder and him¬ 
self, the alleged oral adjustment of the decree, 
though not certided, is not inadmissible und‘»r S. 92. 
There is nothing whatever to prevent the parties 
from entering into an oral agreement for the settle- 
meat of decrees for money. A. T. R. 1922 All. 13, 
J>iss. from. {Carr, J.). Ma Shwe PU. v. Mauno 
San Mto. 114 I.C. 682=6 Rang. 573 = 

A.I.R. 1928 Rang. 316. 
—Oral agreement not to proceed against a cer¬ 
tain defendant beyond a certain limit modifies the 
'decree by restricting that defendant’s liability in a 
manner for which the decree does not provide and 
as an oral agreement it offends against the terms 
of S. 92, Indian Evidence Act. A. I. R. 1922 All. 7 
and S. A. 52 of 1920, Foil.; 2t T. 0. 391, Diss from. 
'{Odgers and Curgenven, JJ.). RajA OP KALA- 
HASTI V. VENKATADRI RAO. 105 I.C. 248 = 

53 Mad. 897 = 26 M L.W. 386= 
1927 M.W.N. 630 = A.I.R. 1927 Mad. 911 = 

53 M L.J. 533. 

- Section 92 does not apply to decrees of Courts. 

Sections 91 and 92 refer only to what are known 
as “dispositive documonfs,” and the words “or any 
matter required by law to be reduced to the form 
of a document” must be read in that sense. 
A.I.R. 1922 All. 13, Dissented from. Hence a decree 
•does not come within the purview of S. 92. 
{Newbould and Graham, JJ.)i ANANDA PRIYA v. 
Buoy Krishna. 91 1. C. 703=A.I.R. 1928 Cal. 643. 

-—Orai contract in substitution of a decree is not 

admissible. 

Per Walsh, «7.—Under S. 92 of the Evidence Act 
evidence of the alleged oral agreement substituting 
a new esecutory contr.act for the original decree is 
'inadmissible. {Piggott and Walsh, JJ.). LaCHMIN 
Das V. BABA Kali Kambiwala. 64 I.C. 990= 

44 All. 258=20 A. L. J. 65 = 
A.I.R. 1922 All. 13. 

-Section 92 of the Evidence Act does not bar 

the oral evidence to prove an agreement by way of 
adjustment of a decree as the R. 2 of 0. 21, C. P. 
Oode, contemplates the taking of evidence to prove 
-the adjustment. {M'iUra,0^g. J. C. and Ballifax 
A. J. C.). RANGLAL V. Chunilal. 

^ 60 I.C. 316 = 16 N.L. R. 204. 

—S. 92—Discharge. 

- 1 —Section 92 (4) does not touch any act of a 

creditor which extinguishes a debt by taking a 
smaller sum of money. Where the act of the oiedi- 
ftor does not extinguish the debt but gives only 
better terms than before which have yet to be work¬ 
ed out, the principle does not help the debtor and 
S. 92 (4) prevents the admission of such an agree¬ 
ment. And what 8. 63, Contract Act, permits is 
not an agreement to remit but an actual remission. 
But where there is no question of any writing be¬ 
ing admissible or inadmissible with reference to 
“the provisions of Registration Act, if the writing 
itself does not purport to extinguish the mortgage 
■bond,-it would be admissible in evidence, aud a 
plea of discharge based on the fact that the sum 
shown in the endorsement was taken in full dis- 
-charge and the discharge was given to the obligors 
'Orally would stand on a different footing from the 
■•dmission of a writing evidencing the payment 
-43 Mad. 803 ; A.I.R. 1925 Mad. 348, Bel. on ; 27 I.C. 


EVIDENCE ACT (1872), S. 92—Discharge. 

269; 34 M.L.J. 79, Sxpi.; 44 Bom. 55, Diss. frotn; 
A.I.R. 1926 Cal. 170 and A.I.R. 1927 Oal. 27, Appr, 
Case-law referred. {Ramesam and Jackson, JJ.). 
BALASUNDA NAIOKBR V. Ranqanatha ayyab. 

30 M.L.W. 293= A.I.R. 1929 Mad. 794. 

- -Suit on mortgage—Mortgagor alleging compro' 

mise and payment in pursuance, evidence of disch^ge 
inadmissible. 

Plaintiff brought a suit on a registered mort¬ 
gage passed by defendant. The defendant contend¬ 
ed that there was a compromise in the month of 
January, 1923, between the plaintiff and defendant 
by which it was agreed that on the defendant pay¬ 
ing Rs. 1,500 more to the plaintiff the entire claim 
for interest due till the end of January,1923, would 
be discharged and the balance of interest would 
be remitted; that accordingly on let February, 1923, 
the defendant paid Rs. 1.500 to the plaintiff in full 
satisfaction of the claim for interest up to the end 
of January, 1923. 

Held, that the alleged discharge was based en¬ 
tirely upon the alleged oral agreement, and unless 
the oral agreement is proved the discharge could 
not be established and the evidence of th > oral 
adjustment being inadmissible under S. 92 (4), the 
alleged discharge was also inadmissible. A. I. R. 
1926 Oal. 170; A.T.R. 1926 Cal. 906 ; 26 Mad. 195 ; 
37 Mad. 423, Expl. and Dist. ; 44 Bom. 55, Doubted. 
{Fawcett, Ag. C. J. and Murphy, J.). SUKHLAL v. 
JETHA. 115 I. G. 332=30 Bom. L R. 1455 = 

A. I. R. 1928 Bora. 522. 

•Oral evidence to prove satisfaction of claim is 
admissible. 

While no oral evidence can be given to con¬ 
tradict or modify the original contract, there is 
nothing to prevent oral evidence being adduced 
under prov. 4, S. 92 in order to prove satisfaction 
of the claim. {Rutledge, C. J. and Brown, J.). 
Maung Pu V. MAUNO Po Thant, lio I.C. 612= 

6 Rang. 191= A.I.R. 1928 Rang. 144. 
-In a mortgage suit it is open to the mort¬ 
gagor to prove that the mortgage has been satisfied 
not merely by payment in full of the amount due 
thereon but by part payment and remission of 
the balance. 44 Bom. 55, Diss. from {Greaves 
and Panton, JJ.). Bhabasundari v. RAMKAMAL 
Dutta. 98 I. C. 860=44 C.L.J. 269 = 

A.I.R. 1927 Cal. 27. 

-Although an endorsement on a mortgage deed 

in extinguishment of the mortgage, if unregistered, 
is inadmissible in evidence, other evidence as to 
the redemption of the mortgaged property or pay 
ment of the full amount of the mortgage money 
can be given. 91 P. L. R. 1004, Foil. {Addison, J.). 
Lobhu Ram v. Sazawar. 100 I.C. 129= 

A. I. R. 1927 Lah. 237. 

-An oral agreement to receive a lesser amount 

than is actually due on a mortgage in full discharge 
of it, also its actual discharge, cannot be proved 
under S. 92 (4) of the Evidence Act and S. 17 (b) 
of the Registration Act. 42 Mad. 41 (F. B.) ; 
27 I. C. 269 ; 34 M. L. J. 79 and 44 Bom. 65, Foil. 
{Waller, J.). MINOR YEGNANARAYANA Ayyar v. 
SUPPAN CHBTTY. 100 I.C. 54= 

A.I.R. 1927 Mad. 1111=52 M.L.J. 224. 

- Extinguishment of liability created by regis^ 

tered document can be proved. 

It is a well-established rule that a subsequent 
oral agreement, varying the terms of a registered 
lease, or suggesting that the reut payable was 
really less than what was stated in the registered 
kabuliyat or lease, cannot be proved. But a liabi¬ 
lity created by a registered instrument may be 
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BYIDENCE ACT (1872), S. 92—Discharge. 

'proved to have been extinguished by letting in 
•admissible evidence (inoluding oral evidence) of 
payment of that liability or by letting in admissi¬ 
ble evidence of any other transaction which opera¬ 
tes as- a mode of payment. 37 Mad 423, Foil. 
{Kanhaiya Lai and Boys, JJ.). Jhabba Sing^h v. 
OHHAJJU. 94 I. C. 169=24 A. L. J. 548= 

A.l.R. 1926 All. 443. 

- »The evidence to prove a discharge of the debt 
but not to vary or add to the terms of the bond is 
not excluded by S. 92. A. I. R. 1926 Oal. 170, Foil. 
(WalmsUy and Chakravarty, JJ.). RAM RANJAN ROY 
w. Jayanti LaIj. 96 I.C. 11=30 C.W.N.710= 

44 C.L. J. 449=A.l.R. 1926 Cal. 906. 

- Begistration Act, 8. 17, 

Oral evidence may be admitted to prove that 
a mortgage bond has been discharged partly by 
payment and partly by release of the debt and 
there is nothing in S. 92 of the Evidence Act to pre¬ 
vent such evidence being admitted. 44 Bom. 55, 
Diss. {Greaves and B. B. Ohose, JJ.). MAHIN- 
OHANDRA V. Ram DAYAL. 91 I.C. 757= 

42 C. li. J. 582=30 C.W.N. 371 = 

A. I. R. 1926 Gal. 170. 

-Where in a suit on a pro-note in answer to 

the demand the defendant pleads that he has 
already discharged the note according to the 
method agreed upon between the plaintid and him¬ 
self, there can be no bar under S. 92 to prevent 
proof of that agreement as it is a method of pay¬ 
ment or discharge. {Wallace and Mndhavan 
Nair, JJ.). Satheppa Chetttar v.' Muthu- 
SAMI PILLAI. 92 I.C. 393 = A.I.R. 1926 Mad. 537. 
-An oral agreement of satisfaction or dis¬ 
charge of a mortgage debt can be proved by oral 
evidence. 9 All 392 ; 4 C.W.N. 304 ; 16 C.W.N. 137 
and 11 C.L.J. 39, Foil. {Kinkhede, A.J.C.). KriSNA- 
JI V. KASHIRAO. 90 I.C. 450 = A.I.R. 1926 Nag. 220. 

•Discharge of debts can he proved, though it con¬ 
flicts with statements of fact made in a deed. 

Where the mortgagors are setting up an agreement 
between them and the mortgagee to the eSect that 
the latter had agreed to allow them credit for 
certain items, they are not in any way con¬ 
tradicting, varying, adding to, or subtracting from, 
the terms of the registered deed of mortgage. They 
are merely showing an agreement relating to the 
payment and the consequent discharge in part of 
the mortgage debt. Even a statement of fact made 
in a written instrument could be contradicted, as 
the prohibition relates only to the varying, adding 
to, subtracting from, or contradicting the terms of 
a contract in writing. 14 C. L. J. 507, Foil. 
(Stuart, C. J. and Misra, J.). SUKH LAI, v. 
MurariLad. 93 I.C. 1019=1 Lack. 160= 

13 O.L.J. 95 = 3 O.W.N. 248 = 
A. I. R. 1926 Oudh 273. 

—S. 92—Document silent as to interest. 

-It is open to one of two joint transferees to 

prove what interest, if any, is taken by the other 
where the document does not specify the extent oi 
the shares, and evidence of subsequent conduct to 
prove this is not barred by S. 92 
transferees ijiier se. 10 AH. ^21; A. I. R. 19 . 

1102, Foil.; N. E. By. v. BasHngs, (1900)|A. C. 260, 

Bef. {Curgenven. J.). 590 

Mannaru Chetti. , A.l.R. 1930 Mad. s»o. 

- Conveyance creating joint 

dence to prove severance is admissible^S. 92 nas no 

application to such case. , , _ t 

Where property is purchased in the^ name of 

several persons jointly, a joint tenancy 

and parol evidence is admissible to prove that the 


EVIDENCE ACT (1872), S. 92—Doonments reqnli^ 
ing registration. 

joint tenants have become tenants-in-oommon. The 
evidence is tendered not for the purpose of con¬ 
tradicting or varying the terms of the conveyance 
but of proving facts from which it may be inferredl- 
that, accepting the conveyance as creating a joint 
tenancy, the purchasers have subsequently so dealt 
with their respective interests thereunder that the- 
joint tenancy has become a tenancy-in-oommoni 
{Lord Warrington of Clyffe.) TAN CHEW HOB NBO- 
V. Cheb SwEE OHBNG. 116 I.C. 385= 

29 M.L.W. 44=56 I.A. 112= A.l.R. 1929 P.O. 72= 

56 M L.J. 643 (P. C.).. 

-Where a sale-deed is taken jointly in the 

name of two persons but it is silant as to the res¬ 
pective shares of each, S. 92 is no bar to the proof 
of facts which would establish their ri^t to* 
separate items of property conveyed to them by the 
deed. 10 All. 421, Foil. {Devadoss, J.). MD. SULTAN 
MOHIDBBN V. AMTHUR JALAL. 101 I.C* 653= 

38 M.L T. 247=1927 M.W.N. 168= 
A.l.R. 1927 Had. 1102=82 M.L.J. 597* 

■Joint execution of a bill—Oral evidence 


was surety -is not excluded if creditor's ^ 

demand immediate payment for either is not 

Where a bill contains a joint promise by the 
two executants to pay to their creditors the 
amount of the bill jointly and severally so 
the express promise goes it may not varied by 
parol evidence ; but where the bill does not de¬ 
clare in express terms the rights of the oo-obligot^ 
infer sfi, there is nothing in law to prevent one or 

them from proving such terms by parol 

provided that he does not thereby intend to afieofc 
the rights of the creditor to demand immediate 
payment from either or both of the oo-obligors o 
joint promisors; A.l.R. 1924 8i^ 13, 

{Rupchand and Bilaram, A.J.Cs.), MOOLJr 

MURARJI SUNDERJI V. M.O. PINTO. — 

92 I. C. 667=20 S. L. R. 106— 

A.l.R. 1926 Sind 186. 

—S. 92—Documents requiring registration. 

__-When an “award*’ is found in reality a parti¬ 
tion deed and hence inadmissible in evidence for 
want of registration, no secondary ®vi'i®^^®® 
admitted to prove the partition: 10 P.R. 1917, F^t. 
{Tek Chand and Bhide, JJ.). KALAYAN.DAS v. Oma 
DATT HANS RAJ. 113 I.C. 87=10 L.L.J. 169. 

_^So a deed of gift of immovable property can¬ 
not be received in evidence if unregistered nor can- 
the terms of the instrument be proved by oral 
evidence: 59 Pun, R. 1914, Foil. {Shadi LahC.J* 
and Le Rossignol, J.). MAULA BuKSH v. HAF^ 
zud-Din. 94 I* C. 7=8 L.L.J. 156- 

27 P.L.R. 256 = A.I.R. 1926 Lah. 372. 
Where the rate of interest payable ^ 

• _ .. J-_ifliTlrtai* 


mortgage for an amount exceeding Rs. lOO is 
fied by an agreement, the agreement is ” 

ly registrable and oral evidence to prove its w 
is not admissible under S. 92, proviso. (4) ot 
Evidence Act. {Hallifax and Eotval, 
KASTUROHAND V. STNGHAI RETANOHANO. 

93 I. C. 95 = A.I.R. 1926 Nag. 321. 

- Registered mortgage rescinded only by register^ 

ed document. . 

In the mortgage there was a forfeitum 
the effect that the mortgagor was to be ® . ’ 

from redeeming the property after the ®xpij ^ 
of two years from the date of the mortgage. 
afterwards the mortgagor said, that he, by a 
paing, made over the land to the defends nts who. 
promised to allow redemption at any time, 
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BYIDENGE ACT (1872), S. 92-~£Tldence of eon- 
doot. 

Held, the subsequent oral agreement could not 
be proved. It amounts to an agreement to res* 
oind the mortgage and is by law required to be in 
writing and registered. {Maung Kin, J,). UKYO v. 
Mg. Pan Yo. 74 I.C. 154=1 Bur. L.J. 193= 

A.I.R. 1923 Rang. 102. 

—8. 92—Evidence of oondaot. 

■ The evidence of the acts and conduct of par¬ 
ties for the purpose of showing that the main or 
essential terms of a registered instrument have 
been varied is not admissible, for an agreement is 
nonetheless oral, although it is to be inferred 
from the conduct of the parties : 6 C.W.N. 242, 

88 Cal. 892 {F.C.) ; 89 Cal. 284 ; 41 Cal. 493 (P.C.); 
20 O.W.N. 347 and other cases discussed ; 20 C.W.N. 
847, Hot appr. {Mitter and Mallik, JJ.). XjA£SHMI 
OHABAN V. MAHADEWIP CHANDRA. 

116 I.C. 733=56 Cal. 201= 
A I R. 1929 Cal. 437. 

-Evidence of subsequent acts and conduct is 

admissible to prove the character of a deed : 
72 P. R. 1901 ; 28 Cal. 256 and A.I.R. 1925 P.C. 75, 
Bef. (Bhide, J.). BELi RAM v. Devi Chand. 

117 I. C. 907=&.I.R. 1929 Lab. 875. 

-The rule, that the conduct of the parties in 

respect to an instrument may be looked to in con¬ 
struing a document, is subject to this reservation 
that it can be admitted only after every other means 
to construe a deed have been exhausted : Attorney- 
General v. Drummond, (1842) J Dr. & War. 853, 
Foil. {Boss and Wort, JJ.). DevjeE TrikamJEE v. 
DAYAMOY MUKHERJI. 108 I. C. 418 = 

A I R. 1928 Pat. 225. 
-^Where a gift has been efiected by an instru¬ 
ment only the conduct of the parties can be con¬ 
sidered for the purpose of showing that the trans¬ 
action is not what it purports to be. {King, J.). 

Ebishnapal Singh v. Sri raj kaur. 

104 I.C. 299=1 L.C. 97 = 
A.I.R. 1927 Oudh 278. 

-A registered deed has to be cancelled by a 

registered deed and evidence of an oral agreement 
to rescind it is shutout by S. 92 (4) of the Evidence 
Act. So also the conduct showing that the register¬ 
ed transaction is at an end is equally shut out by 
the said section. 32 Mad. 281, Koll. {Kinkhede, 
A.J.C.). Narbadji u. Gopal. 87 I.C. 29 = 

A.I.R. 1925 Nag. 459. 
Where the conditions in a grant are clear 
and unambiguous, evidence of the conduct of the 
parties leading to a difierent inference is in¬ 
admissible. {JiOfila Prasad and Macpherson, JJ.). 
GopAii Ojha V. RamadhAr Singh. 82 I. C. 204= 

A.I.R. 1925 Pat. 228. 
— - Evidence of the acts and conduct of parties 
is not admissible to show that the document was 
really not what it purported to be, that is, that it 
was not a mortgage but really a sale. {Walmsley 
and B. B. Ghosh, JJ.) . Eamala KAnta v. 
Ananda Chandra Chakraburty. 71 I.C. 1030= 

A.I.R. 1924 Cal. 357. 

-Evidence of subsequent acts and conduct is 

admissible to prove the chaiacter of a deed. {Robin¬ 
son, C.J. and May Oung, J.). EUGENE HUGH 
CONARD LBCUN V. MAY JULIA LEOUN. 

82 I.C. 686 = 2 Rang. 253=3 Bur. L.J. 85 = 

A.I.R. 1924 Rang. 283. 

-The weight of authority so far as the Calcutta 

High Court is concerned is in favour of the admis¬ 
sibility of evidence of the acts and conduct of 
parties, and this Court has held upon the subse¬ 
quent acts and conduct of the parties, that certain 


EVIDENCE ACT (1872), 8. 92—Intention of 
parties. 

terms of a contract were never intended to be acted 
upon, i.e., from the very beginning. 22 All. 149 
(P.O.), Dist. {Chatterjee and Panton, JJ.). Naren* 
DRA liAL Khan v. Bhola Nath Bhuya. 

77 I. C. 154=27 C. W. N. 330 = 
A. I. R. 1923 Gal. 417. 
-In order to prove evidence of a contem¬ 
poraneous oral agreement, oral evidence of subse¬ 
quent conduct can under no oiroumstances be ad¬ 
mitted. 45 Cal. 320 (P.C.), Foil., Cass-law dis¬ 
cussed. {Broadway and Harrison, JJ.). FlTZr 
HOLMES t». Bank of Upper India, Ltd. 

77 I.C. 523 = 4 L&h. 258 = 5 L. L. J. 438 = 

A.I.R. 1923 Lah. 548. 

■ ■■ Evidence of oonduot is admissible if the 

contract is ambiguous in its terms. But where the 
terms of the contract are perfectly plain, evidence 
of conduct is not admissible to vary the terms of 
the agreement between the parties. {Mookerjee, 
A.C.J. and Fletcher, J.). BHABANI NATH u. PURNA 
CHANDRA. 61 I. 0. 818=33 C.L.J. 332= 

25 G. W. N. 308 = A I R. 1921 Cal. 212. 
—8. 92—Fraud. 

■ - Whether includes fraud on registration law. 

The word ‘fraud’ used in the proviso is wide 
enough to include a fraud on the registration law. 
Thus a party can show that an item was dotitiously 
put in. Scope of proviso discussed. {Sulaiman 
and Kendall, JJ.). GOPi Nath v. RUP Ram. 

1930 A.L.J. 926. 

-There is a great difierence between a suit to 

invalidate a document on the grounds of fraud, etc., 
mentioned in proviso 1 and a suit for a declaration 
that a document is not what it purports to be 
according to its plain grammatical meaning. {Mac- 
leod, C.J. and Coyajee, J.) MartaND TRIMBAK 
V. Ambitbao Raohojirao. 93 I.C. 924= 

27 Bom. L. R. 931 = 49 Bom. 662 = 

A.I.R. 1925 Bom. 501. 

-Where a document is attacked on the ground 

of fraud, oral evidence for the purpose of supersed¬ 
ing the recitals in respect of the terms of the 
document is admissible under proviso (1) of S. 92. 
{Wazir Hasan, A.J.C.). KUNWAR BEHARI LAL 
V. KALKA. 77 I.C. 695 = 25 O.C. 282= 

A.I.R. 1923 Oudh 45. 

-Where appellants knew that the plaintiffs 

were the true owners it would be a fraud on their 
part to insist upon their claim to the property 
under the proviso (1) to S. 92. Even if S. 92 did 
not apply, the appellants could not maintain their 
claim in equity. {Macleod, C. J. and Shah, J.). 
Mahadeo Krishna Parker v. Tukaram Chaya 
KONDYA. A.I.R. 1922 Bom. 256. 

—8. 92—Gift. 

■ Parol evidence is not admissible to show 
what was transferred under a deed of gift. {Ash¬ 
worth, A.J.C.). MT. MUHESHA V. RAMESHAR. 

74 I. C. 293=10 0. L. J. 24 = 

26 O. C. 329 = A. I. R. 1923 Oudh 173. 
—8. 92—Intention of parties. 

- Purchase in the name of daughter — Intention, 

proof of. 

Declarations by the parent if contemporaneous 
with the purchase are admissible to prove such an 
intention, but declarations subsequent are to be 
rejected. A. I. R. 1921 P. C. 66, Appl. \ Grabb 
V. Grabb, 86 R. R. 862; Sidmouth v. Sidmouth 
50 R. R. 235 and 6 M. I. A. 53 (P. C.), Bel. on. 
{Baza and Srivastava,, JJ.). ALICE GEORGINA 

Paschaud V. Emma Bertha Pasohaud Nixon 

A.I.R. 1930 Oudh 441. 
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EVIDENCE ACT (1872), S. 92—Intention of 
parties. 

■- Transactions evidenced by instrument — Evi‘ 

dence regarding attendant circumstances is admis¬ 
sible under S. 92. 

When considering the nature of evidence that 
could be kept adduced in cases where a defendant 
sets up a plea that a certain instrument exhibits 
only a nominal transaction and at the same time 
admits that a definite amount was paid in respect 
of the same transaction evidence by the instru¬ 
ment, the provisions of S. 92, Evidence Act, and 
S. 81, Trusts Act should be kept in view. Oral 
evidence of intention of parties is inadmissible. But 
evidence under S. 92 (b), Evidence Act, regarding 
the attendant circumstances is admissible: 
A.I.R.1924 P.O. 226 and A.I.R. 1925 P. C. 76, Foil ,; 
22 All. 149 and A. I. R. 1917 P. O. 207, Ref. 
{Ananthakrishna Iyer, J.). VbnkatARATKAM v. 
VENKATASWAMI. A.I.R. 1929 Mad. 807. 

- Veed^-Construction—Sale or mortgage—Two 

documents executed almost simultaneousiy—One a 
deed of sale and another an agreement to re-sale — 
Surrounding circumstances and intention must he 
looked to for deciding whether they' constituted a 
mortgage. 

When the question with reference to two docu¬ 
ments, e.g.y A and B executed almost simultane¬ 
ously, one purporting to be a sale and the other an 
agreement to re-sell, is, whether the transaction is 
a mortgage or whether it is merely a sale with an 
agreement to repurchase, the case has to be decided 
on the instruments and the language employed in 
them having regard to the surrounding circum¬ 
stances. No oral evidence is admissible to prove 
the real meaning or intention of the parties and 
not even the subsequent conduct of the parties can 
be looked at or regarded for the purpose. 

Where it was found that at the time of exe¬ 
cution of the documents A and B the property 
was impending sale, th%tit was sold under the 
first document A for comparatively low price, 
that the vendors under A were plaintiffs and one 
Pa prior mortgagee while the persons who were 
entitled to the benefit of the contract under B 
were only the plaintiffs, that the actual posses¬ 
sion of the property was only with the vendors 
even before the execution of a muchilika by 
plaintiff in favour of the defendant the opposite 
party, that there was no evidence of any bargain¬ 
ing for the price of the property, there was no 
reliable evidence with regard to the inspection of 
the property or the examination of the title-deeds 
before concluding of the transaction, that the 
creditor while speaking of the amount paid always 
used the expression “advance the amount” and it 
was further found that the document B namely 
the agreement to re-sell provided “after the expia¬ 
tion of the said period you will claim no right 
or privilege whatever to this agreement or to the 
properties detailed below and I shall be^in undis- 

liuted possession of the said properties,” 

lUld. that the only conclusion that would be 
in consonance with what may be regarded as the 

real intention of the parties was that the transac¬ 
tion was only 0 . mortgage and that the sale was 
merely by way of security for the amount that was 
advanced. {Srinivasa Ayyangar and Reilly, J*/.). 
SUTHARSANA CHABIAR V. 8. SAMARAPURI 

Chettiar. 110 I.c. ®37=1928 M.vyi. 634- 

A.LR« 1928 Mad. 690. 

-Oral evidence for the purpose of ascertaining 

the intention of the parties is not admissible ; 


EVIDENCE ACT (1872). S. g2^Inteifest. V ''A 

22 All. 149 (P. C.), Foil. {Prideatas, Ag. J, O.). 
KALURAM V. GAJASA. 107 I.C. 201= 

A.I.R. 1928 Nag. 182. 

-Where a document is not one which embodies 

the terms of a contract between the parties, but It 
is merely a written admission of a fact by the 
plaintiff, evidence of the real meaning of the words 
used in it is not excluded. {Sall^ax, A. J. C.). 
JUMMA V. Abu. 93 I.C. 193 = 

A. I. R. 1926 Nag. 301. 

-Though evidence to vary the terms of au 

agreement in writing is not admissible under S. 92, 
yet evidence to show that there is not an agree* 
ment at all is admissible. Therefore, it is open to 
the Court to examine the surrounding oiicum* 
stances with a view to enable it to decide whether 
the parties intended to arrive at any agreement in 
regard to the subject-matter of the suit; 
A. I. R. 1925 P. 0. 75, Foil, {Das and Adami, JJ.). 
Ramdhani Singh v. Kewal Manx Bibt, 

90 I.C. 929=7 P.L.T. 148= 
1926 P.H.C.C. 29= A.I.R. 1926 Pat. 156. 
-Where the promisee knew that one co-exe¬ 
cutant was a surety, for the other co-executant, 
evidence may be let in to prove that he was a 
surety. (Toung, J.). MauNG Sbin v, MA S.\W. 

82 I.C. 816 = 3 Bur. L J. 112- 
A.I.R. 1924 Rang. 360. 

•-That a gift was made subject to a condition 

can be proved under the provisions of S. 92. 
(Robinson. C. J. and Beasley, J.). MA THIN 
MAING V. MAINQ GTI. 75 1 C. 166— 

1 Rang. 351—A I R. 1924 Rang. 13. 
<rhe oral admission of the mortgagor cannot 
be utilised to contradict the terms of the mortgage 
documeut. It would be dangerous to allow outside 
evidence to show the intention of the writer, which 
is not disclosed by the authorised channel namely, 
tt© words which he himself selected. \Ji^oohBTj£6 
and Rankin, JJ.). MANMATHA NATH KAR V. 
PRO^DHCHANDRA PATARHI. 73 I C. 416 — 

37 C.L.J. 32=A I.R. 1923 Cal. 102. 
i-^ Language showing intention of document-^ 
Different intent cannot be proved. _ 

Where the language of the document is clear, no 
evidence is permissible to prove that the intention 
of the parties was one different from that appearing 
on the face of the document. 

Where a trust deed to discharge debts as well as 
to benefit the son of the author of the trust, 
sought to be proved to be one for the benefit of the 
creditors alone, under S. 92, proviso (1). 

HcZd.that such proof cannot invalidate the docu¬ 
ment, and that the proviso does not apply. (Ash¬ 
worth and Simpson, A.tl.Cs.). Sharf-uz-zaman V. 
SIR henry SDBNYON. 70 I.C 253=25 O C. 291— 

10 O.L.J. 491 = A.I R. 1923 Oudh 80. 

—■Defendants are not precluded by the provi¬ 
sions of S. 92 of the Evidence Act (I of 1872) from 
giving parol evidence for the purpose of 
that a deed, say, of gift of one kind like heba-^' 
ewaz, was in reality intended by the executant to 
be a deed of gift of another kind or ordinary Awfl. 

(Chatterjee and Panton, JJ.). SerajudDW HA:^ 
DAR V. ISAB HAIjDAR. 70 20B— 

49 Cal. 161 = 25C.W.N. 833=A.I.R. 1922 Cal. 2S»- 

— S. 92—Interest. ^ 

-A bond declared that money^ was to be repaia 

with interest at a certain rate A simultaneous ora 
contract declared that no interest was to be * 
but the creditor was to be in possession of certein 
, piece of land and was to pay himself the intere^ 

1 out of the usufruct. 
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EVIDENCE ACT (1872), S. g2~InieTeBt. 

. Seld, that the two oontraots were inooneisteat 
with each other and so oral evidenoe was excluded. 
iMukerjeeand Bennet, JJ.). KALI Deen Singh 
V. JAGAT PATHAK. 122 I. C. 894= 

A. I. R. 1930 An. 440. 

-A mortgage deed was executed on 23rd 

^larch, 1920, for a certain sum payable with interest 
At per cent, per mensem on 15th April, 1921, and 
liable in case of default to carry interest at 2 per 
«ent. per mensem. On 24th March, 1923, certain 
payment was made and it was averred after that 
date, the mortgagee agreed to accept interest at IJ 
per cent, in proof of which the mortgagor pleaded 
that the mortgagee calculated in his books interest 
At the rate of IJ per cent, per mensem. 

Seldt that such calculation of interest in the 
mortgagee’s book would not bind him to accept 
more than IJ per cent, per mensem and such agree¬ 
ment could not be proved under proviso (4) to S. 92. 
A.I.R. 1914 P.C. 27 and A.I.R. 1929 Nag. 194, Dist. 
iJackson, A.J.C.). Narayan Singh v. KBSHOSA. 

122 I.C. 436= A I R. 1930 Nag. 239. 

^-Where it was suggested that the creditor was 

dn the habit of accepting 15 p.o. when a debt was 
repaid even though the stipulated rate was 24 p.o. 
And that therefore it should be held that in other 
cases too the intention was only to collect the lower 
rate. 

Held, that the suggestion is manifestly unten¬ 
able. The giving up a portion of interest is purely 
a matter of grace. It cannot be used for construing 
the suit arrangement as meaning 15 p.o. for that 
will be against S. 92. Evidence Act. (Krishnan 
^nd Odgers, JJ.). RAMALINGAM CHETTIAR v 

Subramanya Cretttar. 103 I.C 394 = 

50 Mad. 614=38 M L.T. 323 = 23 M.L.W 699 = 
A.I.R. 1927 Mad. 620 = 52 M.L.J. 612. 

^-When a bond is silent about interest evidence 

is permissible to prove a separate agreement to pay 
interest, but very satUfactory and strong evidence 
is essential in order to establish any such separate 
agreement. (Findlay, J. C.). Raozario v. Hahi- 
BALLABH. 100 I.C. 794=10 N L.J. 43 = 

^ . A I.R. 1927 Nag. 195. 

—;-Section 92 prevents proof that though a bond 

fitipulfttes for compound interest, yet that there 
was a contemporaneous oral agreement that not¬ 
withstanding the bond, compound interest should 
not be claimed. Nor can the fact that as a matter 
of fact only simple interest was realised, entitle a 
party to vary the written contract. (Newbould and 
•Ghose, JJ.). ABDUL AziZ MlA v. Amanmal 
BattRj\. ^ 78 I. C. 742=A. I.R. 1925 Cal. 276. 

-—Evidence of subsequent oral agreement not 

■to charge compound interest is inadmissible to vary 
the original contract which is a registered one. 
■{Chatterjea and Cuming, JJ.). Joqbndra Nath 
Banerjee V. Khoda Buksha Biswas. 

72 I.C. 554=A.I.R. 1924 Cal. 380. 

-If a document is formally drawn up, it would 

not be open to the parties to adduce evidence in 
proof of a contemporaneous oral agreement to pay 
interest; where the document itself is silent as to 
interest. 18 C.W.N. 1260 and 9 C L.R. 301, Ref. 
^(Cuming, J.). MOTI BISWAS v. Haripada’Pal 

70 1. C. 790=A.I.R. 1923 Cal. 402 ! 

--A promissory note being a formal document 

-intended to express the whole bargain, an oral 
agreement for interest made *‘at the time of the 
treaty” is not only highly suspicious, but is prima 
Jade inadmissible in evidence. (Rankin, J.). KADER 

•JBaksh hazib bdksh V. Shaik Sebajud-din 

70 1.0. 130=49 Cal. 716 = A. I.R. 1922 Gal.*513. 


EVIDENCE ACT (1872), S. 92—Mistake. 

• Oral agreement for different rate of interest than 
that in the pro-note is inadmissible—Note by 2 defen¬ 
dant—Liability is joint and several. 

Where the plaintiffs set up an oral agreement 
according to which the promisor agreed to pay in¬ 
terest at the rate of 1 per cent, while the rate men¬ 
tioned in the pro-note was 8 annas per cent. 

Held, the oral agreement sought to be proved is 
clearly inconsistent with the berms of the docu¬ 
ment itself and is inadmissible. (Lyle, A.J.C.). 

Habib ali khan v. lala Ram Naray.an. 

68 I.C. 520=9 O.L.J. 273= 
26 0 C.36 = A.I.R. 1922 Oadh 270. 
—S. 92—Interpretation. 

- Word —” Collateral ” means not inconsistent, 

“GollateraV’means in effect not inconsistent with 
the terms of the agreement in question. (Mukerjee 
and Ashworth, JJ,). Lachman DAS v. RAM 
PRASAD. 100 I.C. 1029 = 25 A.L.J. 349 = 

49 All. 680= A.I.R. 1927 All. 422. 
—S. 92—Landlord and tenant. 

-Where a tenancy is brought into existence 

with a view to a particular purpose, subsequently 
the parties may alter its character and incidents 
by their conduct. (Walmsley and Mukerji, JJ.). 
lal Ghose V. Nilkantha Das. so I.C. 898= 

A. 1. R. 1925 Gal. 340. 

-A tenancy can be proved without proving 

any written lease that may exist. 1 N. L. R. 147 ; 
41 C. 347, Ref. (Drake Brockman, J. C.). SURAT 
Singh v. Rani. 59 I. C 461 (Nag.). 

—S. 92—Mistake. 

-In a suit for recovery of possession based on 

a document which contains a mistake, the pro¬ 
perty in suit being left out through clerical mis¬ 
take, although a suit for rectification may be bar¬ 
red by limitation, the plaintiff is entitled to succeed 
and mistake can be proved under S. 92. A. I. R. 
1927 All. 355, Ref. (Dalai, J.). SUKHDEO RAI 
V. RAmNarain Rai. A.I.R. 1930 All. 387. 

- In case of mutual mistake either party can 

prove mistake in written contract. 

Where a mortgage deed stipulates that Re, 1 pet 
month shall be paid interest and the mortgagee 
contends that the rate of interest agreed upon is 
Re. 1 per cent, per month, the words‘‘per cent.” hav¬ 
ing been omitted from the mortgage deed, through 
clerical mistake, it is a case of mutual mistake of 
the parties and not one of patent ambiguity as con¬ 
templated by S. 93. The case is similar to one in 
which a description of property intended to be con¬ 
veyed in a particular deed has been wrongly entered. 
Therefore the combined effect of S. 92 (1), Evidence 
Act, and S. 31, Specific Relief Act, is to entitle 
either party to the contract to protect his rights by 
proving the mistake in the written contract: 
39 M.ad. 392 and A.I.R. 1922 All. 42, Rel. on ; 41 Cal. 
742, Dist. (Stuart, G. J. and Srivastava, J.). RAM 
Bharosay lal V. Janki Prasad. 7 O.W.N. 14= 

A.I.R. 1930 Oudh 95. 

- Surety bond. 

The wording of the surety bond did not 
support a person’s contention that he did not sign 
a bond for payment of the amount but for 
appearance and payment of the amount only on 
failure to produce the person. The evidence show¬ 
ed that though the bond was read out to the person, 
he was told that he was surety for the appearance. 
The person had offered himself to be a surety by an 
application in which he stated that as the judg¬ 
ment-debtor would be produced he placed the pro¬ 
perties mentioned therein as security. The order 
for the release of the judgment-debtor was vague* 
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EVIDENCE &CT (1872), & 92—Mistake. 

Held, that though ordinarily the wording of the 
bond oould not be allowed to be oontradioted there 
was ample ground for holding that the bond 
happened to be executed under a mistake as to its 
real purport. {Mya Bu, J,). Po Naw v. Maung 
BA Ohit. A.I.R. 1929 Rang. 262. 

-Where the intention of the parties was to 

sell survey No. 181 but by mistake survey No. 161 
was put in the sale-deed instead of No. 181, ^ 

Held, that extrinsic evidence was admissible as 
to circumstances which would show that survey 
No. 181 was intended to be sold and not survey 
No. 161. {Kifikhede, A.J.C.). Sabhaji v. Nawal- 
8INGH. 104 I.C. 736=10 N.L.J. 201 = 

A.I.R. 1928 Nag. 4. 

- Mistake in written contract can be proved by 

either party—Suit for rectification of contract is not a 
necessary preliminary. 

When parties have come to a contract but have 
failed to express themselves correctly, if a mistake 
is a real one and mutual, and can be established by 
satisfactory proofs, a Court of equity will reform 
written instrument so as to make it conformable to 
the precise intent of the parties. 

The combined effect of S. 92, Cl. (a), ^ Proy. (1) 
and of S. 31, Specific Keliei Act is to entitle either 
party to a contract, whether plaintifi or defendant, 
to protect his right by proving a mistake in con¬ 
tract, for example, mistake in the description of 
the property sold by giving wrong survey number 
to same : 39 Mad. 792, Rel. on. 

What in such cases is rectified is not the agree¬ 
ment but the mistaken expression of it: 28 Bom. 
420 and A. I. R. 1922 All. 42, Bef. 

In such a case a party is entitled to succeed 
upon a construction of a conveyance itself without 
the necessity of having to take proceedings, by way 
of a separate suit for rectification of the deed, as a 
Court is competent to give eflect to what was in¬ 
disputably the real agreement between the parties 
without driving the plaintiff to a separate suit for 
rectification ; 2 C.W.N. 260 and A.I.R. 1923 Cal. 63, 
Foil. {Kinkhede, A.J.C.). SABHAJI v. NAWAB- 
&INOH. 104 1.0.736=10 N.L.J. 201 = 

A.I.R. 1928 Nag. 4. 

- Sale-deed—Certain property sold omitted in 

sale-deed by mutual mistake—Rectification not sought 
within Limitation—Oral evidence can be admitted to 

prove sale. . . . 

Though a remedy by way of rectification 
instrument by a suit is open to a party, when 
through fraud or mutual mistake of the parties an 
instrument in writing does not truly ffpresstbeir 
intention; this does not mean that if, 
standing the mutual mistake, the property actu y 
intended to be transferred has passed to the posses¬ 
sion of the vendee, the vendee’s title to the 
can be challenged simply because the 
has not been rectified within three years the 

date of the discovery of the mistake by the 
It will always be open to the vendee, )f his title is 
challenged by the vendor, to show that ™ , 

mistake in the instrument and that, 

fact, the property in his possession was 
be transferred to him. In fact ^®"4®® " 

to lead oral evidence to show the 
instrument. The mere failure 
have the instrument rectified 

from the date of the discovery of the 

not have the effect of extinguishing 
property intended to bo conveyed J 

not properly described in the sale-deed : 28 O.L.J. 


EVIDENCE ACT (1872), S. 92—Mortgage. 

197, Rel. on. {Iqbal Ahmad, J.). KBSHO SiNGH v*. 
Roopan Singh. 100 I.C. 868 = 

A.I.R. 1927 All. 355. 

- Specific Belief Act, S. 81— Mis-statement in 

pro-note as to rate of interest owing to mutual mistake- 
can be rectified. 

The Court can correct the terms of a document iT 
it is proved to the satisfaction of tha Court that any 
of such terms are inaccurate owing to a mntnah 
mistake. It can also correct a mis-statement in a 
promissory note if in fact a term had been placed in 
the note without really representing the trim bar¬ 
gain between the parties. Druieff v. Lord Barkerf- 
(1868) 6 Eq. 131, Foil -, (1886) A. W. N. 42, 
{Costello, J.). LADHA Singh v. Mu^hi RAM 
AGABWALA. 104 I. C. 559=31 CW.N. 747— 

A. I. R- 1927 Cal. 605^ 

- Sale-deed with condition of re-purchase exert¬ 
ed hut consideration of re-purchase not entered Lvi-r 
dence to prove consideration is allowed. 

A deed of sale duly executed and registered con¬ 
tained an agreement for re-purohase but the space 
intended to insert the amount of re-pnrohase money 
was left blank. The executant brought a suit tor 
specific performance and rectification of the deed, or 
in the altomatWe for its cancellation, 

Held, that the omission to enter the price wafr 
either due to the fraud of the purchaser or to a 
mutual mistake; that under S. 92 (1). oral evidence 
was admissible as to the amount agreed upon on tne 
ground of fraud or mistake and that the document 
could be rectified by the Courts under S. ®P®"“5 
Relief Act so as to bring it into accord J’t“ the re 
intention of the parties. {Lenfatgne and Carr JJ.h 
PE GYI HAK.M « = 

® A I R. 1924 Rang. 235. 

_A mortgage-deed was renewed and in the 

renewed d™ d apirt of the mortgaged property was- 

”Haw!"hafnnder S. 92. proviso (0 

AM it was open for the plaintiff to prove this 
mistake and the evidence which they Produce to- 
Sow that fact was admissible. 

Prasad, JJ-h ABDULn ^ ^ 96 , = « All. 246= 

20 A.L.J. 53= A.I.R. 1922 All. 42. 

_.Oral evidence of the negotiations antecedent 

to the execution of the instrument, which shows- 
that what was intended to be offered and ac®®pt®d 
was different from what was by mistake 
described in the instrument can 1^® 6'^®“ * 

22 All 149 (P-0.1 and 6 Bom. L.R. 858, 

(Loierjse and BuakUnd, dJ.). BEPIN KRISHNA 
RAY V. Jogeshwar Rat. 66 IX. 34| 

34 C.L.J. 256=26 C.W.N. 36= A.I.R. 1921 Cal. 730. 


—a. 92—Mortgage. , . w 

__Parties to a registered deed are precluded oy 

the provisions of 8. 99 from giving ®yi^.®°®fff 
the property comprised in the deed 
from that which on the face of the deed app 
have been mortgaged. 

M^P^rson, J.). MUSI Vi=7 P.L.r2^ 

I Whe?^ there is a subsequent oral *8^®®“?“^ 
between a mortgagor and ortgag? 

only to the mode of payment of ‘^® 
money, evidence with respect to such 
ment is sdmissible: 9 All. 892 ; 

where such oral agreement purports to change tn 
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EVIDENCE ACT (1872), S. 92—Mortgage. | 

character of the mortgage also, the evidence is in* \ 
t^misBible. (Bhuta,/.). OHAKDEB Has v. Aebab. 

110 I.G. 261 (Lah.). 

- Transfer of Property Act, S. 59—Mortgage-deed 

unregistered—Mortgage is invalid but redials in the 
deed are admissible to show nature of mortgagee's 
possession. 

Even though a mortgage not effected by a regis¬ 
tered deed as required by S. 69 is invalid, the reci¬ 
tals in the unregistered mortgage-deed are admis¬ 
sible in evidence for the purpose of explaining the 
nature and character of the possession of the mort¬ 
gagees over the mortgaged property: 43 Mad. 244 
(P.O.), Bel. on. {Iqbal Ahmad, J,). MAHA Man- 
QAIi BAI V. KiSHUN KUNDU. 100^1.0. 346= 

A.I.R. 1927 All. 311. 

-In a mortgage suit for sale the defendant 

pleaded that plaintiff mortgagee had subsequently 
orally agreed to accept in full satisfaction of the 
mortgage debt a conveyance of six shops valued at 
Rs. 95,000 and R*?. 7,000 in cash. On the date when 
the oral agreement was made a sum of Rs. 1,12,000 
was due on the mortgage, 

Seld, that the oral agreement amounted to a 
modiffcation of the original contract and was in¬ 
admissible under S. 92 (4) : 42 Mad. 41, Foil. 
{Banerjiand King, JJ.). MD. NiAZ AHMAD v. 
NANHEMai.. 119 I.C. 107 = 1929 A.L J 924 = 

A.I.R. 1929 All. 615. 

-Where the mortgage-deed provided th.at 

interest should be paid at one per cent, per mensem 
oompoundable yearly and the defendant alleged in 
a suit on the mortgage that the contract between 
the parties was that only simple interest should be 
paid, 

Held, that the evidence in support of the alleged 
oral agreement was inadmissible under S<?. 91 and 
92 of the Evidence Act. (Banerji and King, JJ.). 

Bkbarilaij V. Abdul Aziz. 119 rc. 92 = 

27 A.L.J. 866. 

-Evidence of a subsequent oral agreement 

purporting to vary the original registered mortgage- 
deed would be inadmissible under proviso 4 to 
S. 92. {Lentaigne, J.). Maunq Mtat TUNG Aung 
V. Maunq Pubu. 89 I.C. 875=3 Rang. 243 = 

A. I. R- 1925 Rang. 322. 

—;- Plaintiff mortgaging land with possession hut 

vnthout registered deed—Oral evidence to prove mort¬ 
gage is not allowed but he may sue on title for posses¬ 
sion on condition of returning consideration money. 

Where a plaintiff alleges that possession of im¬ 
movable property has been given to the defendant 
as security for a loan of Rs. 100 or upwards, but 
without any registered instrument, no oral evi¬ 
dence is admissible to prove the transaction. There 
is a marked distinction in these oases between 
those relating to an inchoate mortgage and an in¬ 
choate sale. In the latter it is open to the party in 
possession of land who has bought without obtain¬ 
ing a registered deed of conveyance to sue for speci¬ 
fic performance of a contract to sell. But there is 
no right to sue for specific performance possessed 
by a mortgagor who has given his land in mort¬ 
gage without securing his right of redemption by a 
registered deed of mortgage. 8 B.L.R. 334 (F.B.) 
■and 2 R. 285 (P.B.), Expl. In such a case it is, 
however, open to the plaintiffs to bring a suit baaed 
solely on their title. If the defendant admits their 
title and if be fails to prove the contract to sell 
which he alleges, the plaintiff would be entitled to 
a decree. That decree must be made conditional 
on repaying the money advanced not with the In¬ 
tention of granting praotically a decree for redemp- 


EVIDENCE ACT (1872), 8. 92—Oral agreement. 

tion but by ordering repayment on equitablA- 
grounds. The reason why different principles- 
apply to the admissibility of evidence to prove a 
contraot to mortgage and a contract to sell is thah 
in the latter the defendant is entitled to olaimn 
speoifio performance and in the former case he is 
not. {Robinson, 0. J., Brown and Doyle, JJ.),. 
Maung San min v. maunq Po Hlaing. 

94 I.C. 567=4 Bur. L.J. 118=4 Rang, l=^ 
A.I.R. 1925 Rang. 291 (F.B.). 

-Where a mortgage deed provides for redemp¬ 
tion within 2 years of the date of the mortgage, a 
party to the deed cannot be permitted to prove a 
verbal promise to allow redemption at any time» 
{Lentaigne, J.). Ma HIN THA v. Ma Thet Su. 

76 I. C. 624=2 Bur. L.J. 119 = 
A I R. 1923 Rang. 232. 
-Mortgage deads invalid for want of registra¬ 
tion or by reason of defective* registration are ad¬ 
missible in evidence to prove a personal ocvenant^ 
to pay. {Robinson, C. J. and Duckworth, J.). QUABD 
CHENG GWAN V. MAUNQ PO MTI. 66 I. C. 589= 

11 L.B R. 148= A. 1. R. 1921 L.B. 34. 

—S. 92—Negotiations. 

-The true construction of a document oannots 

be varied by extraneous evidence as to the negotia¬ 
tions which led up to the contraot. 41 Cal. 493'' 
(P. C.), Foil. {Prideaux, A.J.C.). KalurAW v. 
GAJASA. 107 I.C. 201= A.I.R. 1928 Nag. 182. 

- Oral evidence regarding what took place at the- 

time of the deed is not admissible. 

Where the question was whether two documents- 
constituted a completed contract or not. 

Held, oral evidence to show what actually took, 
place on the occasion when the parties entered into- 
the agreement relied upon by the plaintiff is 
irrelevant and inadmissible. {Mr. Ameer Ali,) 
HARIOHAND V. GOVIND. 71 I.C. 763= 

17 M.L.W. 572=50 I.A. 25=37 C.L.J. 440= 
32 M L.T. 175 = 25 Bom. L. R. 531 = 
47 Bom. 335 = 28 C.W N. 73 = 4 L.R P.C. 84 = 
A.I.R. 1923 P C. 47 = 44 M.L.J. 608 (P. C.). 

' ' -Lease deed defective—Prior correspondence is- 

admissible. 

Where the lease is defective in not giving 
sufficient description of the property to identify it, 
the parties have to fall back on extraneous evidence. 
The Courts can take in»o consideration correspon¬ 
dence which passed between the parties prior to the- 
lease. {Radque and Stuart, JJ.). SITAL PRASAD- 
V. BADRI PRASAD. 69 I.C. 647 = 20 A. L.J. 907 = 

A.I.R. 1923 All. 53. 

— S. 92—Oral agreement. 

-Evidence regarding a subsequent oral agree¬ 
ment is excluded not only in cases in which the- 
original contract is required by law to be in writing 
but also in cases where the original contract has 
been registered. {Bhide, J.). CH^NDAR Has v,. 
AKBAR. 110 I.C. 261 (Lah.). 

-A vendee from the mortgagor of a part of 

the mortgaged property can enter into an oral- 
agreement with the mortgagee for the redemption 
of that part only and proof of such an oral agree¬ 
ment by which money is paid, and that part is 
redeemed is not precluded by S. 92, prov. 4.. 
27 Mad. 368, Rel. on. {Phillips and Madhavan Hair, 
JJ.). KANDASWAMI V. Pakkiriswamy. 

1121 C. 659 = 1928 M.W.N. 537= 
A I R. 1928 Mad. 1050. 

-An oral agreement by which a certain suia 

due under a sale-deed was not to be payable until? 
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EVIDENCE ACT (1872), S. 92~OFaI agpeement. 


4he vendee got possession of the whole land oannot 
he proved under S. 92. {Phillips, J.). MUTHUSWAMI 
AitEB V. DHABMA KAJA. 94 I 0. 302 = 

1926 M.W.N. 209=A.I.R. 1926 Mad. 495. 


^- Contemporaneous oral agreement attaching con' 

• dition precedent—Evidence is admissible. 

The true construction to be placed upon S. 92, 
proviso (3) is that the provisions thereof are in¬ 
applicable in a case in which any obligation under 
the written contract has attached, and that if the 
efiect of the alleged contemporaneous oral agree- 
^xnent is merely to suspend the performance of the 
obligations contained in the written contract, evi¬ 
dence of such oral agreement cannot be admitted. 
-Qn the other hand, it is permissible to adduce evi- 
■dence of a contemporaneous oral agreement under 
which the parties to the written contract agree that 
until the happening of a certain event no obliga¬ 
tion whatever under the written agreement should 
attach, or, in other words, that until the condition 
precedent has been fulfilled, the written agreement 
should be and remain inoperative and of no effect. 
2 All. 698, Bel. on. {Page, J.). WATiTBR Mtt- 
•CHELL V. A, K. TENNENT. 90 I.C. 59== 

52 Cal. 677 = A.I.R. 1925 Cal. 1007. 

• -Where the deed between the parties is a 

informal document, evidence as regards the special 
agreement alleged by one of the parties is allow¬ 
able under S. 92, proviso (2). {Madhvan Nair, J.). 
VAIRAVAN CHETTIAR V. KANNAPPA MUDAtiTAR. 


86 I.C. 436= A.I.R. 1925 Mad. 1029. 

-Where a deed of lease does not mention the 

place fixed for payment of rent, it is open to the 
plaintiff lessee to show thatit was subsequently 
agreed between the parties that rent was to be paid 
at a particular place. (Wadegaonkar, A. J. C.). 
ONKARPRASAD M. G. NANDT^AIi v. BADRI DAS. 

89 I. C. 273=8 N.L J. 81 = 23 N.L.R. 26 = 

A. I. R. 1925 Nag. 281. 

-Under S. 92, proviso (2) the existence of any 

separate oral agreement as to any matter on which 
a document is silent and which is not inconsistent 
with its terms, maybe proved. Thisproviao applies 
where the document is of an informal character. 
{Drake Brockman, J. C.). JODHRAJ v. BYRAM. 

83 I.C. 309 = 7 N.L.J. 25. 

- Pro’note—Oral agreement prior to pro-note but 

written dotvn subsequently that amount was not paya¬ 
ble till a certain event—Evidence of agreement ad- 
■missible. 

Respondent sued appellants on a promissory 
note. Appellants admitted execution of the note 
but pleaded, inter alia that under an oral agreement 
prior to pro-note which was embodied in a written 
instrument after the pro-note the amount was not 
payable until the accounts of a certain-partnership 


had been settled. 

that the finding that the written instru¬ 
ment was signed some days after the promissory 
note did not warrant the exclusion of evidence of 
the oral agreement which was alleged to have been 
made some time before the written instrument 
Came into existence. {Seald and Chart, JJ.h 
ZaeHIA V. BHARADWAJA. 

4 Bup. L.J. 38 = A. I. R. 1923 Rang. 256. 

-—.4 entered into an agreement with 

supply of timber. A agreed to advance Rs. 5;^^^ 
to “ on such securities as thought suitable . P 
ofiored his brother JT as surety and he was accepted. 
Rs. 2,.000 was advanced to P who signed a promis¬ 
sory-note for the amount, H also signed this note. 
•Some ten days later, a further Bs. 2,500 was 
-paid to ££ on behalf of P who was away in the 


EVIDENCE ACT (1872), S. 92—Oral agreement. 

jungle. S alone signed a promissory-note for this 
sum. The contract with P was in writing but the 
evidence as to the part of H in the transaction was 
purely oral. 

Held, that oral evidence was rightly admitted 
under proviso 3 to S. 92 of the Evidence Act for 
the purpose of showing that H's liability on the 
second pro-note which was solely signed by him, 
arose only on P*s failure to pay the amount. 
10 L.B.R. 366 and 19 Mad. 368, Foil. {Carr, J".). 
J. M. MANIOKJEE V. MAUNQ PO HUN. 

84 I.C. 1012=2 Rang. 482=A.I.R. 1925 Rang. 88. 

- Agreeynent complete in itself—Oral evidence is 

not allowed to supplement it. 

A contract for sale of land was entered into on 
16th January, 1920,by means of a writing app»ring 
in the books of one Chanbasappa. It was signed 
by both parties and witnessed. The defendant said 
that the agreement appearing in the book did not 
contain the whole of the agreement arrived at be¬ 
tween the parties but there was an oral agreenwnt 
that if anybody else per chance offered more than 
Rs. 500 to the 1st defendant above the agreed 
amount before the expiry of the period in the agree¬ 
ment the agreement with the plaintiff was to be 
treated as null and void. 

Held, that the evidence about the oral agreement 


is not admissible. 

It may very woll b© tbat a writing m©y bo ftn 


Daias ail duo borma wxiicii yfumsM, -- 

sidered as a perfect agreement which could be ei^ 
forced, then undoubtedly no parol evidence could 
be adduced so as to alter or add to its terms 
they came within one of the provisos ’ 

{Macleod, C. J. and Crump, J.). 

DAPPA n. JAQANNATH SAVEARAM. 76 I C. 215- 


-Oral arrangement providing for repayment of 

he mortgage debt from the usufruct of the land 
,068 not amount to a lease, nor does it constitute a 

isufructuary mortgage, but only ,a 
barging the debt by putting the simple mortgagee 
n possession of the property and such oral arrange- 
ttent can be proved. 9 All. 392 and 11 0. L. J. 39, 
?oll. (Curgenven and Ananthakruhna d:yer,j/J.h 

5ALAM NOOKAMMAv. 

107 I.C. 417=A.I.R. 1928 Mad. 233— 


_-Defendant leased his absolute occupancy 

field to the plaintiff for a term of seven years with¬ 
out landlord’s consent: the landlord brought a 
suit against them to cancel the lease. As the 
plaintiff and defendant were bound to fail as against 
the landlord, the lease was given up and in its 
place the defendant, the tenant, executed in favour 
of the plaintiff, his sub-tenant, a series of six bonus, 
undertaking in lieu of the lease to pay off * 

money by giving an instalment of 12 
wheat every year. The defendant pleaded th*® 
real arrangement between the parties 
order to pay off the lease money the 
should cultivate his own tenancy land but shou 
give half the produce every year to the 
had been his sub-tenant, and that the 
should pay him half the rent every year. It 
alleged that in order that the shoul 

be aware of this arrangement, the 
cuted in the form in which they stand. Th 
are described in the defendant s pleadings aa 
“ security ” for the real oral agreement. 
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EYIDENCE ACT (1872), S. 92—Oral agreement. 

that the agreement “was not a condition 
precedent*’ for the enforcement of the bonds nor 
can the bonds be regarded as security " for the 
carrying out of the oral agreement, and that the 
attempt to show that the agreement was not what it 
purported to be but something difierent is directly 
against the provisions of S. 92 and is not covered by 
proviso (3). (Batten, J.C,). TATIA v. SAWANIA. 

71 I.C. 477 = 6 N.L.J. 21=:A.I.R. 1923 Nag. 133. 

- Written agreement incomplete—Supplementary 

oral agreement can he proved. 

Where the plaintifi’s evidence proved that the 
written agreement about supply of consignmente 
by defendant was incomplete and that there was 
a supplementary oral agreement. 

Held, it would not be inconsistent with the terms, 
of the document that there should have been an 
agreement that the consignments should bo sent 
when the plaintifi ordered or requested that they 
should be sent. (Batten, J.C.)'. SETH Laxmi- 
CHAND V. Shaikh Shahabuddin. 

70 I.C. 844 = A.I.R. 1923 Nag. 46. 

It is not to be thought that it is intended by 
the proviso (B) to permit the terms of a written 
contract to be varied by a contemporaneous oral 
agreement. Having regard to the illustrations 
(b) and (j) the proper meaning of proviso (3) is that 
a contemporaneous oral agreement, to the efiect 
that a written contract was to be of no force or 
effect at all and that it was to impose no obligation 
at all until the happening of a certain event, may 
be proved. (Byves and Gokul Prasad, JJ.)» S. ALi 
JAWAD V. KUIjANJAN SJNaH. 66 I. C. 131 — 

44 All. 421 = 20 A. L. J. 247 = 
A. I. R. 1922 All. 262. 
- Evidence of oral agreement explaining docu¬ 
ment is admissible. 

The interlineated words and figures in an ikrar- 
nama were written after it had been signed by the 
defendant. The plaintifi’s allegation was that 
there was an agreement made before the execution 
of the iftrurnama, which justified the additions to 
the document which do not alter it in the least 
but merely explain it- 

Held, that the plaintiff would be entitled to pro¬ 
duce oral evidence of the oral agreement. 

Sonajee Mali v. Uttamchand Bania, 12 C. P. 
L. R. 33 and Oanpat v. Ramakrishnapuri, 6 
N.L. R. 1, Foil. ; Ananda Mohan Shah v. Ananda 
Chandra Naha, 44 Cal. 154, Foil. (Hallifax, A.J.C.). 
GANGA Prasad v. Motiram. 68 I.C. 268= 

A I R. 1922 Nag. 191. 
-Absolute promise to pay on demand—Con¬ 
temporaneous agreement to excuse promisor from 
liability if certain event happened—Oral evi¬ 
dence to prove such agreement is not admissible. 
39 B. 399 (P.C.), Dist. (Sadasiva Aiyar and Spencer, 
JJ.). Doorvas J. Subbiayar V. Subbarayulu 
Aiyar. 68 I.C. 758 = 1921 M.W.N. 636 = 

A. I. R. 1921 Mad. 474 = 41 M.L.J. 541. 

— S. 92—Parties and representatives. 

- Persons not claiming through settlor can show 

that waqf was illusory. 

A person who does not claim through the settlor 
is entitled to challenge the validity of a waqf on 
the ground that it was merely an illusory trans¬ 
action never intended to be acted upon. 31 M.L J. 
481, Foil. ; 10 C. W. N. 449. Dist. and Expl. 

Purchasers of some portion of the properties 
alleged to be waqf at a sale for arrears of Govern¬ 
ment revenue are not persons claiming under the 
settlor. (Chatterjee and Panton, JJ.). Minnat ALI 
V. Nabemdra Kishobe Boy. A.l.R. 1928 Cal. 2S3. 


EVIDENCE ACT (1872), S. 92—PartHlon deed. 

- Sale by father as manager—Other members 

cannot dispute nature of transaction. 

If a father as one of the joint owners sells, aa 
representing all the other members joint with him, 
those other members must be treated as parties ta 
the document. The other members of the joint 
family cannot dispute the transaction effected by 
the manager of the family on the ground that tho 
transaction was really a different one from what it 
appears to be on the face of the document. (Mac- 
leod, C. J. and Crump, J.). RamcHANDRA Han- 
MANT V. KASHINATH LAXMAN. 87 I. C. 804= 

27 Bom L.R. 241= A.l.R. 1925 Bom. 288. 

-Parties cannot be allowed to adduce evi¬ 
dence to prove contrary to the terms of deed of gift 
that the transaction was in reality a hiba-bil-iwas. 
(Scott-Smith and F/orde, JJ.). HAPiz Feroz UD- 
DlN AHMAD V. SARDAR SHAH. 79 I C 81 = 

6 L.Ii.J. 221= A. I. R. 1924 Lah. 362. 
-Section 92 applies to all parties to a docu¬ 
ment whether the dispute is between the parties on 
the one side and the other or between the parties 
on the same side. Parties on one side to a trans¬ 
action cannot bo allowed to show that the transac¬ 
tion though purporting to be a sale was a mortgage. 
(Pratt and Duckworth, JJ.). Maung TUN Gyaw 
V. Maung Po Thwe. 77 i.c. 923 = 

11 L.B.R. 351 = 1 Bur. L. J. 160= 

A. I. R. 1922 li.B. 37. 

—S. 92—Partition-deed. 

■ •■Division of status can be proved by an un¬ 
registered partition deed but status of reunion can¬ 
not be proved by unregistered deed of reunion where 
deed of partition is registered. A.l.R. 1919 P.G. 44,. 
Dist. ; A.l.R. 1916 P.G. 104 and A.l.R. 1917 P.G. 12, 
Rel. on. (Kumaraswami Sastri and Reilly, JJ.). 
P. MAHADAKSHMAMMA V. C. SURYANARATANA 

117 I.C. 113=51 Mad. 97*7 = 

28 M. L. W. 919= A.l.R. 1928 Mad. 1113 = 

55 M. L. J. 733. 

-Division of status can be proved even though 

there is an unregistered partition deed in evidence 
which may be used to determine the nature of the 
possession held by a party. A. I. R. 1922 P. C. 266, 
Appl. (Kumaraswami Sastri and Venkatasuhba Rao, 
JJ.). Kama chetty v. Panchammal. 

92 I. C. 1028=1926 M. W. N. 45 = 
A. I. R. 1926 Mad. 402. 

-An oral agreement that a partition deed was 

not to be treated as such, but that a fresh formal 
deed was to be executed and registered is admissible 
in evidence. (Erishnan and Venkatasuhba Rao, JJ ). 
GOPAYYA u. KRISHNAYYA. 69 I. C 562 = 

16 M. L. W. 784=1922 M. W. N. 833 = 

A. I. R.1923 Mad. 160. 

Document " means valid document — Parti¬ 
tion-deed inadmissible for want of registration^ 
Partition can be proved by oral evidence. 

The word “document” in Ss. 91 and 92 means a 
valid document. 

A partition may be proved by oral evidence, 
although the deed embodying the terms of parti¬ 
tion cannot be proved for want of stamp and regis¬ 
tration: 41 Bom. 466. Foil. 

The provisions of Ghapter VI, Ss. 91 to 100, do not 
involve the Gourts in the anomalous position of 
deciding that, because there is a flaw in the deed 
of disposition which prevents the deed being prov¬ 
ed they are at the same time precluded from hear¬ 
ing the oral evidence as to the disposition. If 
the Courts were placed in this anomalous position 
the fate of a person who has obtained property 
under an unregistered deed of partition would 
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■EYIDENCE act (1872), S. 92—Promissory note. 

a most unhappy one, for even though the property 
was his property, he would be unable to prove his 
liitle against any dishonest person who chooses to 
challenge him. {Stuart, J,). JAIRAM DAS v. RAJ 
mBAlN. A.I.R. 1921 All. 405. 

—S. 92—Promissory note. 

■-In a suit on pro-note alleged to have been 

•executed by two defendants one of them denied the 
execution and receipt of consideration and averred 
■that he had signed as an attesting witness. Oral 
■evidence to prove that money had been borrowed 
hy both the defendants and that defendant having 
■^‘witness*’ before his signature, was one of the exe- 
eutants and not a witness was allowed, 

Held, that the evidence adduced is nob at vari- 
aruce with the terms of the contract which is not 
Affected by the word “witness” before defendant’s 
signature and is admissible under 8. 92. (Sen, J .)• 
MUHAMMAD AHMAD KHAN V. JAI OHAND LAL. 

A.I.R. 1930 All. 709. 

-^A claim based on a promissory note payable 

•on demand cannot be resisted on the ground 
that the amount would be given credit to in the 
&ial settlement of accounts between the parties : 
A.I.R. 1922 All. 213, Ref, {Sulaiman and Ken- 
iiall, JJ,). Ghanshiam v. Mithan Lad. 

124 I.C. 763= A. I. R. 1930 All. 829. 

- Contract with firm—Note by partner in hia 

■mame—Partnership liable. 

Where there is a contract with the partnership 
and a promissory note signed by a partner in hia 
own name and not in the name of the partnership, 
as evidence of such contract, all the partners will 
he liable. The principle that only the maker of 
'the promissory note can be held liable thereunder 
is not applicable in a case where an independent 
contract is alleged and therefore, the promissee 
can be allowed to adduce evidence as to 
fthe independent contract: A.I.R. 1914 P.O. 132 and 
•40 Mad 727, Rel. on. ; 7 Cal. 256 and A. I. R. 1918 
P C 146 Re/.; 25 Mad. 580, Doubted. (PhtUips and 
■Reilly, JJ-)‘ PYNDA venkataohadapati GABU 

V prNDA RAMAKBISHNAYYA. 123 1.0.338= 

A.I.R. 1930 Mad. 168. 

__ Promissory note can be proved to be condi¬ 
tional. 

In a suit on promissory note, the defendant ^n 
tprove a separate oral agreement that a condition 
precedent to the attaching of any obligation to the 
contract evidenced by the promissory note was that 
there should not be any obligation attaching imder 
it unless there was a final balance of account on 
certain transactions against the defendant 
Jie failed to pay: A.I.R. 1927 All. i 92 . Foil. 
A.I.R. 1922 All. 213, Diss.from. 

Ashworth, J.—The case is actually no exception 
to S. 92, Evidence Act. That section refers to 
documents which operate by reason merely ot sig¬ 
nature. A ipromissory note because it is a 
siable instrument and thus partakes of the nature 
to currency before it can operate must not only be 
figned but also delivered. {Boys and Ashworth, 

T T \ rhoqi Ram v. Kishobi lad. 

115 I C 771= SO All. 754 = 26 A-L.J. 696 — 
115 l.u. ^ 289. 

_It is open to the executant under proviso (3) 

to S 92 Evidence •.\ot and S. 46, Negotiable Instru- 
monts Act to prove that the PromisBoryno^ is exe¬ 
cuted and delivered only as security ™ P/. 
luent of future instalments to a ohit fund . 
A. I. R. 1924 Mad. 850, 

PANOHAPAKESA AA-YAB «. 
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EYIDENGE act (1872), S. 92-P]H>in!fl80Fy note. - 

-In a suit upon a pro-note, a Court should not 

allow evidence to show that the pro-note was not 
really executed in the plaintiff's favour or evidence 
that the note had been discharged by payment to 
the person really interested: 30 Mad. 88 (F.B.), Foil. 
{Ashworth, J.). L. MADAN LAD V. LAD CHAND. 

100 I.C. 703=25 A.Ii.J. 402=49 All. 457= 

A. 1. R. 1927 All. 463. 

- Evidence to vary terms o} pro-note is not per¬ 
missible. 

The execution of a pro^note was admitted, but 
the defence was that the money was advanced to 
defendant for the purchase of paddy in pursuance 
of a partnership agreement and that there was 
really no loan at all, 

Held, that such a defence was not permissible. 
A.I.R. 1925 Rang. 83. Dist.; 31 Mad. 848, Rel. on. 
{Brown, J.). (MAUNG) KYANNAGAv. M.A.R.T.A.R. 
ABUNAOHADAM PIDDAY. 105 I.C, 476= 

5 Rang. 620= A.I.R. 1927 Rang. 327. 

-A subsequent oral agreement varying _ the 

terms of a promissory note as regards its exigibility 
on demand cannot be legally proved. {Ki/nkhede, 
A.J.C.). SK. JAMU V. MOHAMBD BBEAHIM. 

90 I.C. 378= A.I.R. 1926 Nag. 194. 

-Sttif on promissory note—Defendant cannot 

prove contemporaneous oral agreement exempiimg him 
from liability. 

Where a contract is founded on consideration* 
and the party who received the consideration 
wrote down and signed the terms on which ho 
received ib, it is not open to him to raise the plea 
that he did not agree to those terms. Therefore if 
in a suit on a promissory note to pay on demand, 
consideration is proved, defendant cannot pr^e a 
contemporaneous oral agreement according to which 
he did not incur any personal liability, and waa 
not bound to pay on demand: A.I.R. 1922 All. 213; 
45 Bom. 1155, and 46 Bom. 1242, Foil. {Martweau 
and Zafar AH, JJ.). HiRA LAD v. BBNABSI DAS. 

90 I.C. 982=6 Lah. 411=7 L.L.J. 493= 
26 P.L.R. 612= A.I.R. 1923 Lah. 876. 

__ .Agreement to postpone the obligation cannot 

be proved orally. 

An oral agreement purporting to provide that tne 
promise to pay on demand in a promissory note, 
though absolute in its terms, was not to be enforce¬ 
able by suit till the happening of a particular event, 
i.e.y that the legal obligation to perform the promise 
was to be postponed, is not such an agreement as 
falls within Prov, 3 to 8. 92. A.I.R. 1924 Bom. 44, 
Dissented. {Odgers, J.). 8UBRAMANIA AIYAB V. 
NABAYANASAMI AlYAB. 90 I.C. 1020= 

22 H.L.W. 445=1925 M.W.N. 601 = 

A.I.R. 1928 Mad. 1240. 

.- Failure of condition precedent to written agree¬ 

ment as fixed by oral agreement ean he proved. 

When it is expressly provided in a promissory 
note that the amount due thereunder is payable 
on demand with interest at a particular rate an 
oral agreement between the parties that the said 
amount was to be set off against the amount duo 
to the executant of the promissory note on 
other account is not a condition precedent to the 
enforcement of the liability under the pro-note 
and such agreement is not admissible in evidence. 
Bub an oral agreement between parties to a 
contract, to the effect that the latter shall not be 
of any force until some oonditlon precedent na 
been performed can be proved by means 
evidence, and it can be shown that the condition 
has not been performed and that 
written agiedinenit has. not acquired any veliaity x 
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force. (Raymond and Rupchand Bilaram, A J. Cs.). 
Bam Singh v, Ibrahim. 78 I G. 418= 

18 S.L.R. 39 = A.I.R. 1923 Sind 136. 

-In a suit on a promisaory note, it is open to 

the defendant to plead that the note was not exe- 
•cuted for cash or other consideration but was 
executed only as a security to cover the advances to 
be made by the payees and that they (the defen* 
'dants) are liable only for such sums as may be 
found due on taking accounts between the parties. 
*(Rawesar», J.). SundARAm OhBTTY v. Damodaram 
CHETTY. 84 I. G. 146 = 1924 M.W.N. 529= 

A. I. R. 1924 Mad. 830. 

-In a suit on a joint and several promissory 

cote payable on demand executed by A and B, A, 
can give oral evidence to prove that he joined in the 
loan only as security for B. But he cannot give oral 
evidence to prove contemporaneous oral agreement 
with plaintiffs, whereby plaintiffs agreed to recover 
(the amount under the note in the first instance 
•from B. (Rupchand Bilaram, A. J. C.). THE 
CENTRAL BANK OF INDIA,LTD. BY ITS ATTORNEY 

"N. 0. Navaty V. Nadir Shah r. Mehta. 

79 I.C. 443=A.I.R. 1924 Sind 13. 

-^Unconditional promise to pay—Plea of con- 

.dition to pay only on settlement of accounts is not 
a.\\oyT9,\i\&. (Lindsay and Stuart, JJ.). SrI Ram v. 
TiRM SoBHA Ram Gopal Rat. 67 I.C. 513 = 

44 All. 521=20 A. I*. J. 315 = 
A.I.R. 1922 All. 213. 

Oral C'o\d€nGe is admissible to prove purpose of 

loan. 

The making of a pro-note by way of security for 
a sum of money advanced or given to the maker 
does not shut out oral evidence as to the purpose 
for which the money is given. Proviso 2 to S. 92 
•of the Evidence Act allows proof of any separate 
oral agreement about any matter on whioh a docu¬ 
ment is silent and which is not inconsistent with 
-Its terms. (Rigg, J.). BA. Shetn v. EMPEROR. 

64 I.C. 33= A.I R. 1922 L.B. 10. 

-In a suit on a promissory note payable on 

•demand, it is not open to the defendant to prove a 
contemporaneous oral agreement by which plaintiff 
4s not to present the promissory note for payment, 
:although payable on demand, until he has die* 
-charged certain encumbrances on the property he 
iias sold to a stranger: 25 Cal. 402. Foil. (MacUod, 
C. J. and Shah, J.). Vishnu Ramchandra t>! 
•GANESH Krishna. 63 I.C. 673 = 45 Bom. 1155= 
23 Bom. L.R. 488 = A. I. R. 1921 Bom. 449. 

- Suit on — Pro-note given not to plaintiff but to 

firm having plaintiff's name and belonging to plain- 
ftiff's father—Plaintiff cannot succeed. 

If the promissory notes had been executed in 
favour of the plaintiff, an allegation that he was 
not the beneficial owner of the money would not 
afford a defence to the suit. But where the defen¬ 
dants urge that the notes were given, not to the 
plaintiff but to a firm whioh happens to possess 
the earn* name as the plaintiff and is the property 
of his father, this raises a question, not of bei^mi, 
but of identity of the person to whom the note was 
given, and the plaintiff cannot succeed till the 
matter has been determined in his favour. (Mukerjee 
■and Fletcher, JJ.). Abdul Hakim Ear Mamomed 

EB RAHIM SOLAIMAN SALEHJEE & GO. 

62 I.C. 210=33 C.L.J. 132= 
A. I. R. 1921 Cal. 480. 

-An oral agreement providing a different mode 

■of satisfaction of a promissory note payable on de¬ 
mand is inadmissible in evidence, (Mariineau and 


EVIDENCE ACT (1872), S. 92—Sale. 

Abdul Qadir, JJ,). BHARAT NATIONAL BANK, 

DELHI V. Mohan Lal Bhagwan Doss. 

63 I.C. 748 = A.I.R. 1921 Lah. 74. 


—S. 92—Sale. 

-It is not open to a party to a registered sale- 

deed to prove an oral agreement by evidence either 
oral or documentary contemporaneous with the 
sale deed, that in spite of a certain property, 
belonging to the vendor, being entered in the sale- 
deed, title to it would not pass to the vendee; 
43 Mad. 436, Dist. (Mukerjee, J.). Ram Krishna 
V. Anand Krishna. 118 i.o. 589= 

A.I.R. 1929 All. 578. 

-Where the contemporaneous agreement 

though in writing is not registered, it is not open 
to the pirty to show that what is apparently a sale 
was really a mortgage ; 27 Mad. 348, Rel. on. 
(Srinivasa Aiyangar, J.). MEENAKSHISUNDRAM 
PILLAI V. CHBNCHU MUDALIAR. 109 I.C. 18= 

A.I.R. 1928 Had. 459. 

-Possession as a mortgagee turned into posses¬ 
sion as a vendee without a registered instrument^ 
—Oral evidence was admissible to prove facts referable 
to the contract of sale. 

A brought a suit for a declaration that certain 
land was liable to be attached in execution of his 
decree against P. At the trial it transpired that 
P had at first mortgaged the land with possession 
to N and her husband, by a registered deed and 
had later sold it outright to the mortgagees by a 
pyatpaing and without any registered instrument. 
It was contended on behalf of A that no oral 
evidence was admissible to prove the sale, 

Held, that oral evidence could be offered of facts 
which were referable to the contract of sale and 
productive of a change in the nature of possession. 
It is not correct to say that to apply the doctrina 
of part performance, possession must have been 
given xinder the contract of sale and could be 
referred to no other title. A. I. R. 1924 Rang. 214 
(P. B.) ; A. I. R. 1927 Rang. 33 (P. B.) ; A. I. R. 
1925 Rang. 119; A. I. R. 1923 Rang. 125; A. I. R. 
1922 Bom, 9 ; 8. A. No. 89 of 1923; A. I. R. 1914 
P. C. 27; A. I. R, 1928 Rang, 182 Special Second 
Appeal No. 104 of 1927 and A. I. R. 1927 Rang 33 
(P. B.) Discussed and Rel. on, and Rang. S. A. 
308of 1923. Diss. from. (Heald and Maung Ba, jj.)\ 
C. A. M. K. R. ChbTTIAr V. Ma Kyaw. 


110 l.C.616=6 Rang. 270 = 
A.I.R. 1928 Rang. 321. 

Where the terms of a contract are unambigu¬ 
ous, oral evidence of surrounding circumstances 
and conduct of the parties in contradiction to the 
terms of a written contract is not admissible. 

Where the terms of the deed are clear express 
an outright sale, the evidence to prove that the 
transaction is a mortgage or that there is coa- 
temporaneouB oral agreement to re-sell, is excluded 
by 8. 92 : A.I.R, 1924 Rang. 57 • 3 L B R 100 
(P B ) ; 22 All. 149; A.I.R. 1924 p’.O 88 Pet on- 

(Heald and Mya Bu, JJ.). 
MAUNG SHIVB PHOO V. MAUNG TuN SHIN 

105 I.C. 293 = 5 Rang. 644 = 6 Bur. L.J. 193 = 

„ A.I.R. 1928 Rang. 58. 

—niVidence in any shape cannot on behalf of 
any party to sale-deed be admitted for showing 
that there was no agreement at all, or in other 
words, that a deed was meant to be inoperative * 
Harris v. Rickett, (1859) H8 R.R. 294 and Pvru v 
Campbell, (1856) 119 E. R. 903, Dist, (Mukerji and 
Ashworth, JJ.). Lachman Das v. Ram Pbasad 

100 I.C. 1029 = 49 All. 680=25 A.L J. 349s 

A.I.R. 1927 All. 422. 
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EYIDENGE ACT (1872), S. 92—Sale. 


- Independent subsequent contract to re- 

purchase can be proved. 

In the case of an outright sale, by registered 
deed, an independent contract to re-sell, either oral 
or by unregistered deed can be proved ; but, where 
the contract is not an independent transaction, but 
forms part and parcel of the original transaction 
and together constitutes a mortgage, such contract 
cannot be proved : A I.R. 1926 Bom. 497, Rel. on ; 
5B.Ii.T. 99 and A. I. R. 1923 Rang. 52, Expl. 
(Maung Ba, J.). MA NAN SHEIN v. V. Yaing, 

105 I.C 4S2=6 Bur L.J. 210= 
A I R. 1927 Rang. 314. 

- Simple mortgagor subsequently transferring 

possession to mortgagee—No document—Latter assert¬ 
ing it to be under invalid sale can plead it as bar in 
redemption. 

Where there is a registered simple mortgage of 
land a subsequent transfer of possession of the land 
to the mortgagee without a document by the mort¬ 
gagors, and the latter assert that this was under 
the original mortgage, whilst the former plead 
that it was a fresh transaction amounting to an 
outright, but invalid, sale to them, the mortgagee 
can, in a suit by the mortgagors for redemption of 
the mortgage, plead and prove this invalid sale in 
equity and as a shield : Civ. App. 299 of 1924 and 
A.I.R. 1924 Rang. 214 (F.B.), Affirmed ; A.I.R. 1923 
Bang. 125, Re?, on; A.I.R- 1925 Rang. 291 (F.B.), 
Foil. • A I.R. 1924 Rang. 214 (F.B.), Appr. 89 I.O. 
875 ; A.I.R-1925 Rang. 322 ; 3 Rang. 243, Overruled. 
{Rutledge, C. J., Heald, Carr and Duckworth, JJ.). 
Maung Ok Kyi v. Ma Pu. 99 I.C. 519= 

4 Rang. 368 = 5 Bur. L.J. 145= 
A.I.R. 1927 Rang. 33 (P.B ). 
_ Gover 7 iment lands, auction of —C?am to ac¬ 
cretions. , , ^ 

Where at the time of the sale by the Government 

of a certain estate some portions of it were sub¬ 
merged under water and where in the sale notifi¬ 
cation the area of the estate was specified as certain 
number of bighas, 

HeZd, that the latter fact did not preclude the 
purchaser or his successor-in-interest from claim¬ 
ing any accretion to the estate ; 2 0. L. R. 39 ; 
19 W.R. 89 and 24 W.R. 91, Dist. ; 32 C.L.J. 402; 
21 W.R. 115, Foil. {N.R. Chatterjee and Chotzner, 
JJ ) Banker Roy chowdhury v. Secretary of 
STATE 84 I.C. 478=29 C.W-N. 166= 

40 C.L.J. 322= A.I.R. 1925 Cal. 346. 


‘Encumbrance ktiown to buyer. 

. A « 4 


The evidence to prove the knowledge on the part 
of the buyer of the existence of an encumbrance 
not disclosed in the sale-deed by the vendor does 
not offend against S. 92. for such evidence does not 
contradict, vary, add to or subtract from its terms., 
{Devadoss, J.). RAMASUBBA IYER MUTHI^ 
KONE. 85 I.C. 999-A.I.R. 1925 Mad. 968. 

_ Evidence of collateral warranty ^missible. 

Where the plaintiff purchaser of a car 

alleged in his plaint that there was 
warranty that the car was a new car and m 
working order, but there was no such warranty in 
the written agreement, 

Held, that evidence of such 
ral warranty would be admissible ® t 

proviso (2). {Pratt, J ). SABBAT JOHN v JAE 
P VIRJI 77 I.C. 150=25 Bom.L.R. 778-- 

viKJi. A. I. R. 1924 Bom. 41. 

-An attempt to prove that a sale really took 

place for Rs. 2,500 when the 

place for Rb. 3,000 is not allowed by 8. 92(2). 


EVIDENCE ACT (1872), B. 92—Scope and appU* 

oability. 

38 Mad. 514. Foil.; 36 A. 537, Dist. {Walsh, J.). 

LAiiA Singh v. Basdeo Singh. 71 I.C. 768= 

A. I. R. 1923 AU. 429. 

- Oral evidence to vary terms of the deed is noft 

admissible. 

When the document in question is in terms 
sale-deed, no evidence to vary the term of the deed 
can be admitted unless the case can be brought' 
within any of the provisos to S. 92 of the ladiaxb 
Evidence Act. (IfacZeod, C.J. and Shah, J.). BAl’ 
ADHAR V. LALBHAI HibAOHAND. 66 I.C. 865=' 

24 Bom.L.R. 239= A.I.R. 1922 Bom. 41. 

- Agreement to sell—Part performance of agree” 

ment—Specific performance of the rest was ordered. . 

Defendant agreed to sell to the plaintiff two* 
pieces of lands and a house. The agreement was. 
reduced to writing on a plain paper. Plaintiff was- 
put in possession of the lands, the house was con¬ 
veyed by the defendant's passing a deed of sale on 
stamped paper but the sale-deed was ndt registered: 
nor any sale-deed of the lands was ever passed*-* 
Agreement to sell also was not brought on record. 
In a suit by pla,intiff for specific performance of the- 
agreement, 

Held, that as the agreement had been partly per-., 
formed by placing the plaintiff in possessioo of 
two pieces of lands the plaintiff was entitled tn 
succeed inasmuch as the written agreement of sale 
was not on a stamped paper it was not open to the 
plaintiff to adduce secondary evidence of it oven-, 
upon payment of penalty. 23 Mad. 49 (P.O.), Foil,,, 
{Macleod, C.J. a^ Shah, J.). HiRALAIi RAM- 
NARAYAN V. SHANKAR HiBACHAND. 62 I.C. 637= 

45 Bom. 1170=23 Bom.L.R. 606=> 

A.I.R. .1921 Bom. 401. 

—S-92—Scope and applicability. 

_Though S. 92 contemplates that no party to- 

an instrument or his representative should bOs 
allowed to uphold the written contract and yet try' 
to establish a contemporaneous oral agreement so' 
as to vary the terms )3f it, does not prevent even 
party to such an instrument from establishing any. 
fact which would make the document itself invalid , 
or establish any fraud or show the transaction. to- 
be illegal for the effect of suqh a plea is not to vary, 
the terms of the document, but to nullify it; {Case: 
law referred). {Sulaiman and Kendall, JJ.). GOPAD, 
NATH V. RUP Ram. A.I.R. 1930 All. 786.> 

--In a suit instituted for recovery of a certain' 

sum due on a hundi, the defendants pleaded that- 
they had compounded with the plaintiffs’ creditors^ 
by agreeing to pay them 12 annas in the rupee in 
full settlement of their claims of which they had*; 
to pay 4 annas in the rupee in cash and to execute- 
hundis on the balance payable at a future date. 
The defendants said that the plaintiffs had agreed 
to the terms and in pursuance thereof received 4 
annas in cash but declined to receive the handis^ 
tendered to them, 

that the evidence of the defeodA^^^'S could’ 
not be excluded and S. 92 did not apply as the 
defendants did not attempt to contradict, add to or' 
subtract from the terms of the contract as contain¬ 
ed in the hundi. {Wild, J. C. and Rupchand, 
A.J.C.). Kaeumae V. Kessumae. 114 I.C. 97= 

23 8 L. R. 294 = A.I.R. 1929 Sind 153. 

— The provisions ate to be read independently 
of English decisions. {Mukerji and Ashworth, 
//.). Lachman Das n. ram PRASAD. 

100 I.C. 1029=49 All. 680=25 A.L.J. 349= 

A.I.R. 1927 All. 423*.‘ 
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EVIDENCE LCT (1872). S. 92->Scope and appll- 

oabillty. 

——The liability in relation to a promissory note 
or negotiable instrument, attaches by or from 
delivery, and S. 46 of the Negotiable Instruments 
Act provides that as between the parties to an in¬ 
strument (that moans to say the immediate parties) 
it may bo shown that the instrument was delivered 
conditionally or for a sp cial purpose only, and 
not for the purpose of transferring absolutely the 
property therein. Similarly it muy be shown that 
the instrument was delivered conditionally, that is 
to say, as a collateral undertaking, givtn to the 
creditor, to be enforced only in the event of the 
debtor failing to discharge some contemporaneous 
undertaking. There is no difference in substance 
but only in illustration and application between 
the provision in S. 46 of the Negotiable Instruments 
Act, and proviso 8 to S. 92 of the Evidence Act. 
{Walsh, and Banerji, J.). ShrO PRASAD 

Ram Prasad v. Gobind prasad. loo I. C. 332= 

49 All. 464 = 25 A.L.J. 305.= 
A I R. 1927 All. 292. 

- Companies Act—Company must be deemed a 

separate entity from share-holders—Though presump¬ 
tion is that all transactienis are true, they can be 
proved to be otherwise. 

Where a company is duly incorporated under the 
Indian Companies Act, the Court should start with 
the presumption that it is a separate entity from 
any individual although that individual may 
practically hold all the shares, but it would not 
necessarily follow that every alleged transaction 
between such individual and the company would 
be valid or that it would represent a real transac¬ 
tion, and S. 92 of the Evidence Act would not pre¬ 
vent Court from enquiring into the truth of the 
transactions but the onus will be on the Crown. 
(Marten, C. J. and Kemp, J.). SiR DiNSHAW 
MANECKJEB Petit, Bart, In re. 

102 I.C. 49=29 Bom. L R. 447 = 
51 Bom. 372=A.I.R. 1927 Bom. 371. 

- Contract redv.ced to writing—Rule excluding 

any other evidence does not apply whtn there is com¬ 
plete oral contract before writing. 

The rule of evidence that where the terms of a 
contract have been reduced to writing, you cannot 
give any other evidence of the contract than the 
written document itself, applies only if the docu¬ 
ment was intended to be the embodiment in writ¬ 
ing of the transaction and not if there was a 
complete oral contract before the writing was given 
and the document does not express and was never 
intended to express the whole agreement between 
the parties. 20 W,R. 160; A.I.R. 1923 P.C. 50 and 
43 Cal. 895, Rel. on. (B. B. Chose and Panton, JJ ), 
KHESTRA NATTSIKDAS V. HARASUKHDAS BAIj- 
KISSEN DAS. 102 I. C. 871 = 

45 C. h. J. 233 = 31 C. W. N. 703 = 

A. I. R. 1927 Cal. 533. 

- Sections do not conflict with each other—In 

S. 92 subsequent representation is relied upon as true ; 
in S. 115 it is relied upon as binding upon the party 
making it. 

Where a party seeks to give evidence of a subse¬ 
quent oral agreement modifying the terms of the 
written grant, he puts forward that agreement as 
true and relies upon the truth of that agreement. 
In the case of an estoppel, the party who pleads it 
does not profess to show that the representation 
made is true. On the contrary his case very pro¬ 
bably is that the representation is false but that 
the person who made it should not be allowed to 
show that it is false. Sections 92 and 115 deal with 

D. D. VoL. Ill—35 & 36 


EVIDENCE ACT (1872), B. 92—Scope and apnll. 

cabillty. 

two entirely different topics and there is no conflict 
between the two. (Venkatasubba Bao, J.). MD. 
Batcha Sahib v. Ardnachalam chettiab 

90 I. C. 875=1925 M. W. N. 696 = 
A. I. R. 1926 Mad. 39 = 49 M.L.J. 396. 
Fact of lease-deed in suit being part of benaml 
transaction of transfer by sale can be proved. 

Where the defendant denied the alleged agree¬ 
ment to take the land on lease, but admitted the 
execution of the lease-deed, but alleged that to 
protect his property from creditors he had trans¬ 
ferred his land henami to the name of the plaintiff 
and that the document was made in furtherance of 
this henami transaction. 

Held, that in effect his case is that there was no 
agreement of lease at all and that the deed is 
merely a fiction. He is therefore not debarred 
from producing oral evidence of this allegation 
Evidence may be given—firstly to show that there 
was no disposition at all. The rule operates only 
when there has been in fact a disposition, the 
whole of which was meant by the intention of 
parties to be embodied in the form of a document. 

^?• ABDUL V. AbLIN. 

95 1.0^512= 6 Bor. L.J. 2 = A. I. R. 1926 Ran/?. 94. 

Se 92 merely prescribes a rule of eyidence; ib 
does not fetter the Court’s power to arrive at the 
true meaning and effect of a transaction in the 
light of all the surrounding circumstances, (Sir 
Lawrence Jenkins.) Baunath v. VALLY MAHO- 
MED. 86 I. C. 332=27 Bom. L.R. 787 = 

3 Rang. 106=3 P. L. R. 227 = 30 C. W. N. 242= 

6 L. R. P. C. 67=2 0. W. N. 279= 
A. I. R. 1925 P.C. 76=48 M. L. J. 339 (P. C.). 

-When the evidence was not of an oral agree - 

ment varying the terms of a written contract be¬ 
tween the parties to the instrument, but of a differ¬ 
ent contract: 

Held, S. 92 has no application and the evi¬ 
dence is admissible. {Newbould and B. B. Qhose 
JJ.). Shailesh. Chandra Quha v Bechai 
^OPE. 84 I. c. 124= 40 C. L. J. 67= 

„ . , . A.I.R. 1925 Cal. 94. 

- No estoppel agavnst statute. 

Where the transaction is expressly forbidden by 

statute, the rule that the grantor cannot derogate 

from bis grant does not operate, for on a point of 
law there can be no estoppel and there is no rule of 
standing in the way of a party asking the 
Court to hold that a particular transaction which 
as a matter of fact is void should be declared to be 
of no effect. In such a case the Court is bound as 
soon as the invalidity of the transaction is pointed- 
out to It to set aside the transaction provided that 
the Court holds tnat the alleged invalidity really 
exists. 12 N. L.R. 100 and 44 Bom. 488. FoU. 
(Baker, J. C.). KESArbai v. Jamadar. 

82 I. C. 126 = 20 N.L.R. 162 = 

_rrv,., * 1 . i. ..V , A.I.R, 1925 Nag. 125. 

thB.t there has been introduced into 
the law of India such a radical change in the laws 
of evidence as would have the effect of excluding 

“aortgages many transactions 
which before the Evidence Act would have been 
held to be within that clause is not cor¬ 
rect. (Lord Blanesburgk.) Narsingerji GTANA- 
GERJI V. PANUGANTI PARTHASARADHI 

82 I.C. 993=47 Mad. 729 = 51 I.A. 305 = 
27 Bom. L.R. 4= 40 G.L.J. 481 = 29 C.W N 246— 
20 M. L. W. 701 = 1924 M. W. N 915- 
23 A.L J, 161 = 6 L,R.P.C. 41 = 26 P.L R 18- 
A.I.R. 1924 P.C. 226 = 47 M.L.J, 8M (P c7 
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EVIDENCE ACT (1872), B. 92—Scope and appli¬ 
cability. 

■Deccan Agriculturists' Relief Act^ S. 10-A— 


Sale or mortgage—Court can determine real nature 
of transaction. 

Defendant executed a sale-deed in favour of 
plaintiS, at the same time there was an oral agree¬ 
ment to re-convey on payment of purchase money, 
and an unregistered kabuliyat was executed subse¬ 
quently embodying the terms of the agreement. In 
plaintiff’s suit for possession, defendants pleaded 
that the transaction was only a mortgage, 

Held, S. 10-A of the Deccan Agriculturists’ Relief 
Act empowers a Court notwithstanding the provi¬ 
sion of S. 92 of the Evidence Act, to inquire into 
and determine the real nature of such a transac¬ 
tion. The plaintiff whose title is based on the 
sale-deed, cannot succeed, if defendants prove the 
transaction to be only a mortgage. {Kennedy, J.C. 
and Raymond, A.J.C.). HAMBIRKHAN v, MUBTJ- 
Mal. 65 I.C. 356 = 15 8. L. R. 160= 

A.I.R. 1922 Sind 39. 

■ Oral agreement about payment, modifying 

written agreement—Payment accordingly—-Oral 
agreement or payment can be proved but not such 
agreement as to fuVure payments. 

Where an oral agreement is made, which in res¬ 
pect of the manner of payment rescinds or modiffes 
a contract, grant or disposition of property requir¬ 
ed by law to be in writing or actually written and 
registered, and any payment is made in accordance 
with that oral agreement, whether in complete or 
partial satisfaction of the contract, S. 92 does not 
exclude evidence of that payment or of the oral 
agreement that explains it. It does exclude evi¬ 
dence of the agreement in respect of future payments 
not in accordance with the terms of the instrument. 
(Hallifax, A. J. C.). SAMBHO v. TIKABAM. 

' •' 59 I. C. 240 = 17 N. D. R. 111 = 

A.I.R. 1921 Nag. 51. 

»8. 92—Substitution. 

_Oral evidence is not admissible bo show that a 

person who has signed a contract personally was 
contracting only as an agent for his principal, for 
the purpose of exonerating the contracting party 
from liability for that would be substituting a 
different agreement from that evidenced by the 
writing. Higgins v. Senior, (1841) 58 R. R. 
884, FoK. ;46Cal. 663 (P.C.), Ref. {Pratt, J.). 
Ebrahimbhoy Pabanby MilIjS Co., ltd. 
Hasan Mamooji. 63 ID. 482- 

45 Bom. 1242=23 Bom. L. R. 787 = 

A.I.R. 1921 Bom. 81. 

- -Substituted oral agreement—Party setting up 

must prove that the other party had the understand¬ 
ing that both parties were proceeding on a new agree- 

parties, who have bound themselves by a 
written agreement, depart from what b^n 
agreed on in writing and adopt some 
conduct, it is incumbentODtUe party endeavouring 
to enforce a substituted verbal agreement, to show, 
not merely wbat he understood to be 
on which the parties were proceeding but also that 
the other party had the same understanding that 

FUtcUer, JJ.). PINA N-haka^- 

A I R. 1921 Cal. 852. 

—S. 92—Surrounding circumstances. 

- Ortif nqreement showing nature of document is 

not admissible but Court can look into circumstances 
if document is of doubtful tenor. 


cir- 


EWDENGE ACT (1872), 8. 92—Survounding 
/cumstances. 

Proof of an oral agreement to show the nature of 
a document is excluded by S. 92. Such proof can¬ 
not be admitted under proviso 6. All that Court 
has to do is chat if the document is of doubtful 
tenor, it should, in construing it look into sur¬ 
rounding circumstances. A contemporaneous oral 
agreement contradicting the terms of a document 
cannot be admitted under the proviso : A. I. R. 
1924 P.C. 226 ; A. I. R. 1924 P.C. 75 ; A. I. R. 1929 
Mad. 807, Ref.\ 22 All. 149 and 28 Cal. 256, Dist.; 
25 Itlad. 7, Foil. {Curgenven, J.), LiAESHMIAYYA v. 
Mdrahari. 31 M L.W. 516=1930 M.W.N. 129= 

A.I.R. 1930 Mad. 5^. 
- Evidence as to circumstances themselves is in¬ 
admissible. 

In construing a document evidence so far as it 
relates to prove how the language of the document 
is related to the existing facts and surroundiog 
circumstances is only admissible and not the cir¬ 
cumstances themselves as elucidating the docu¬ 
ment : 22 All. 149 and A.I.R. 19L7 P.C. 207, Rsf- 
{Suhrawardy and Qarlick, JJ.). SISIR KUMAB 
MAiitiiK V , Naran Chandra Maldik. 

119 I. C. 803=33C.W.N. 591 = 
A.I.R. 1929 Gal. 548. 

. ^Surrounding circumstances can be taken into 

consideration to find true meaning and effect of the 
transaction. 

S. 92 merely prescribes rule of evideaca; it 
does not fetter the Court’s power to arrive at^ the 
true meaning and effect of a transaction in the light 
of all the surrounding oiroumstanoes i A.I.R. 1925 
P.C. '15, Foil. {Findlay, J.C.). MUMMASING RAJA- 
PUTA NAKAINSING. ^ ^ ^107^1. ^658- 

_ Evidence of circumstances led only to throw 

light on the meaning and not to change the nature of 

the document. ,, . . 

Under proviso 6 to S. 92, evidence of circumstan¬ 
ces surrounding a document is admissible only for 
the purpose of throwing light on its meaning and it 
would not be permissible to consider the surround¬ 
ing circumstances with a view to holding that a 
documont. which on the face of it was a sale-deed, 
was intended to operate as a mortgage : A.I.R. 1925 
Bom. 501, Foil. {Prideaux, J* 

UAJA8A. 107 I C. 201 —A.I.R. 1928 Nag. 182. 

_Oral evidence for the purpose of ascertaining 

the intention of the parties to the deeds is not ad¬ 
missible, being excluded by the enactment in S. 92, 
yet it does not enact that no statement of fact 
written instrument is to be contradicted by oral 
evidence. Extrinsic evidence of circumstances is 
admissible to show the relation of the written laa- 
f»uago to existing facts. {Maung Ra,J.). 

LIN V. maung BA. 109 I.C. 189=3 Rang. 822= 

A.I.R. 1928 Rang. 79- 

- Circumstances surrounding a document may 

be proved only to make its meaning clear and not to 
prove it to be something else than what it purports to 

bc> - A Tf 

The language of the proviso is rather vague, it 

is true that evidence of the circumstances, suirouna- 
ing a document is admissible; but it is admissi¬ 
ble only for the purpose of throwing light . 

meaning It would not be permissible to coiwiaer 

the surrounding circumstances with a view 9. ? „ 

ing that a document which on the face of i is 
sale-deed was intended to operate as a mortgage. 
There must be some limit to the suggestion that tne 
surrounding circumstances can always 
nised so as to enable the Court to alter or change 
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EVIDENCE ACT (1872), S. 92>*Suproundlng oir- 
camstancfiB. 

'^ke nature of the document to something diSerent 
from what it appears to be. Otherwise there could 
be no certainty as to the proper coastruction to be 
placed on a document which to all appearance is 
unambiguous. {Macleod, C.J. and Coyafee, J.). 
MARTAND TRIMBAK V. AMBITRAO RAQHOJI- 
RAO. 93 I.C. 924 = 27 Bom. L.R. 991 = 

49 Bora. 662= A.I.R. 1925 Bom. 501. 

' ■■■■Sarrounding circumstances such as are 
clearly required to show in what manner the Ian- 
- guage of the documents was related to existing 
facts are to be taken into consideration. 27 I. A. 58, 
Foil. (Lord Blanesburgh.) NARSINGERJI GyA- 
NAGIRJI V. PANUGANTI PARTHASARADHI. 

82 I.C. 993 = 47 Mad. 729 = 51 I.A. 308 = 
27 Bom. L.R. 4 = 49 C.L J. 431 = 
29 C.W.N. 246=20 M L.W. 701 = 
1924 M.W.N. 913 = 23 A.L.J. 161 = 

6 L.R.P C. 41 = 26 P.L.R. 18= 
A.I.R. 1924 P C. 226 = 47 M.L.J. 803(P.C.). 

- Evidence of surrounding eircumstatices is not 

admissible to contradict terms of a docuynent. 

The surrounding circumstances referred to in the 
proviso are circumstances which enable the Court 
to ascertain and give effect to the full intention of 
the parties as expressed in the document itself, 
and evidence of surrounding circumstances is not 
admissible under the proviso for the purpose of 
contradicting the terms of the document. {Wallis, 
C. J. and Oldfield, J.). NARASINGERJI GYANA- 
GIRJI V. PARTHASARADHI RAYANIM GARU. 

1921 M.W.N. 919= A.I.R. 1921 Had. 498. 

— S. 92—Terms of the contract. 

-- —~Oral agreement varying terms — Admissibility. 

Where the terms of a contract have been reduced 
to writing no evidence of any oral agreement or 
' statement is admissible as between the parties to 
-show that the document was not to take effect forth¬ 
with as mentioned in the document but after the 
■ expiry of a certain period. (Sen and Niamatullah, 

JJ.). Pharmeshwari das V. Lachman Prasad. 

1930 A.L.J. 1066. 

■ — '—Promissory note—Endorsee can prove his 
limited liability by oral evidence. 

Lobo.A.J.C. —It is open to the endorser of a 
negotiable instrument to prove that the endorsee 
orally agreed to recover the amount of the pro-note 
from the estate ef the drawer only. 

Bupchand Bilaram, A, J. C. —A bill or note is 
required by law to be in writing and so the super¬ 
vening contracts thereon such as acceptance or 
endorsement. It, therefore, fdllows that the con¬ 
tracts of the immediate parties to them are subject 
to the ordinary rule as to written contracts. The 
contract, by an endorser of a bill or note, however, 
stands on a different footing. It is not fully ex¬ 
pressed in writing on the document itself, and 
certain terms are said to be affixed to it either by 
the Law Merchant or by statute. There is, there¬ 
fore, more room for admission of narol evidence as 
to what is the contract represented by the transac- 

■ tion. Where the eodorsement is silent, it undoub¬ 
tedly raises a prima facie presumption of law that 
the liabilities, inter se, of suciessive endorsers are 
that every prior endorser must indemnify a subse¬ 
quent one. But this is only a presumption and not 
an express term of the contract reduced to writing. 
.And, therefore, the rules as to exclusion of parol 
evidence crystallized in S. 92, Indian Evidence .Act, 

■ do not apply. As between immediate endorsers 
such presumption may, in the absence of any other 

'•well-recognized rule of law or -statutory provision 
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in that behalf, be rebutted by parol evidence: 
MacDonald v. Whitfield, (1883) 8 A. C. 733, Hel. on. 
(Rupchand Bilaravi and Lobo, A.J.Cs.). SUNDERJI 
Gourishanker V. Abigail. 105 I.C. 747= 

22 S.L.R. 249= A.I.R. 1928 Sind 60. 
-In the case of an elaborate conveyance pre¬ 
pared after much discussion in the offices of the 
solicitors for the parties, oral evidence as to the 
terms of the contract is inadmissible. (Walmsley 
and Mukerji, JJ ). EASTERN MORTGAGE AND 
Agency Co. v. Md. Fazul Karim. 

90 I. C. 831 = 52 Cal. 914 = 
41 G.L.J. 571 = A.I.R. 1926 Cal. 383. 

- Assignment of decree—Oral evidence is in^ 

admissible to vary term as to consideration payable 
hut is admissible to contradict recital as to amount 
paid actually. 

The law allows the parties to a deed to show by 
oral evidence that a recital of fact in a deed is not 
true. But a recital which is a term of the contract 
between the parties cannot be contradicted in that 
manner. 

A deed of assignment of a portion of a mortgage 
decree recited that the consideration for the assign¬ 
ment was a certain amount and that out of that a 
certain sum was paid in advance ou the day of the 
execution of the deed of assignment, 

Held, that evidence was admissible for the pur¬ 
pose of showing that out of the sum stated to 
have been paid only a portion had been actually 
paid, 

Held, further, that oral evidence to show that 
the consideration for the assignment was less than 
that recited in the deed, was not admissible. (Sri¬ 
nivasa Aiyangar, J.). LoddGovindoss Krishna- 
DOSS V. Muthiah Ohetty. 

A.I.R. 1929 Mad. 660=48 H.L J. 721. 

- Parties need not appear on face of document — 

Receipt for rent. 

For the purposes of S. 92 it is immaterial whe¬ 
ther the parties to a document appear as execut¬ 
ants on the face thereof. Where a landlord gives 
a receipt for rent received from the tenant, the 
tenant is a party to the receipt though his name 
does not appear on the iaoe of the receipt. 

Recitals in receipts as to the period for which 
the payments were made do clearly evidence one 
of the terms of the contract and cannot be con¬ 
tradicted by oral evidence. (Wazir Hasan, A.J.O.). 
KuNWAR BEHARI LAL V. KALKA. 77 I.C. 695 = 

25 O.C. 282= A.I.R. 1923 Oudh 45. 

—S. 92—Third parties. 

-^3-92, which excludes evidence of any oral 

agreement modifying the written contract applies 
only as between the parties to the instrument 
and their representatives-in-interest. It does not 
preclude a person who is not a party to the 
instrument, from giving evidence, challenging the 
nature of the transfer; A. I. R. 1929 All. 659 and 
43 Mad. 436, Ref. ; .A.I.R. 1925 Bom. 514 and A.I.R. 
1926 Pat. 582, Dist. (Sulaiynan and Kendall, JJ.). 

Ram Sundab mal v. Collectcr op Gorak- 

PUR. A.I.R. 1930 All. 798. 

—Scope—Objection raised by thirdparty—Court 
whether go into the sa?ne. 

S. 92 of the Evidence .-Act apx>lics only to 
transactions i-iter partes and would not bar an 
enquiry at the instance of a third person whether 
the parties intended certain item to bo transferred 
by the sale deed. (Sulaiman a-nd Kendall, JJ ) 
GOPi Nath v. Rup ram. 1930 A.L.J. 926*. 

-S. 92 does not prevent proof of a frau- 

' dulent dealing with a third person’s property, oc 
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proof of notice that the property purporting to he 
absolutely conveyed belonged to a third person, 
who was not a party to the conveyance. 

"Where a person conveys property to another but 
continues in possession under an oral agreement of 
repurchase such person can prove against his 
vendee’s purchaser that the sale by the vendee was 
in fraud of his agreement of repurchase: A.I.B 1917 
P. C. 207, Foll.\ 8 L.B.R. 100 (F.B.), Not foil. 
{Pratt, Offq. C. J. and Ormisione, J.). A MALAKTI 
V. KOPO Ntein. 114 I.C. 676=6 Rang. 741 = 

A.I.R. 1929 Rang 86. 

__What the section says is not between the 

parties to the contract but between the parties to 
the instrument, and therefore the section is no bar 
to the admission of evidence to show what the true 
nature of the written transaction was. at the 
instance of a third party, and evidence as to the 
third party’s right cannot only be admissible but 
is most relevflnt: 4 N.L.R. 115j 27 Mad. 329; 28 All. 
478 and A.I.R. 1917 P.C. 207, Bel. on. {Zinkhede, 
A.J.C.). Sabhaji V. Nawal Singh. 

104 I.C. 736 = 10 N. L. J. 201 = 
A. I. R. 1928 Nag. 4. 


_ Pre-empior not debarred from showing the 

intention of the parties or the real nature of the trans¬ 
actions. 

As between the parties to the instrument, oral 
evidence of intention is not admissible for the 
purpose of construing the deeds or ascertaining the 
intention of the parties. But in a suit for pre¬ 
emption. a pre emptor not being a party to the 
instrument cannot bo debarred from adducing 
evidence to show the intention of the parties or the 
real nature of the transaction. 22 All. 149 (P.C.), 
Bel. on. {Stuart, C. J. and Srivastava, J.). 
Mahomed ISHAK v. fahi-un-nissa. 

113 I C. 263 = 3 0 W.N. 825 = 4 Luck. 68= 

A.I.R. 1928 Oudh 472. 
__ Transaction with a third party is not governed 


hy the sectio7t. 

plaintiff sold his land to A in satisfaction of a 
debt of Rs. 450. A was alleged to have agreed that 
he would at any time re-sell the land to the 
plaintiff at the same price. • Later, A sold the land 
to the defendant who agreed with the plaintiff to 
be bound by the same terms as A and to reconvoy 
the land to him at any time for Rs. 450. Plaintiff 
sued the defendants on the agreement to reconvey 
the land. The lower Court held that the plaintiff 
was barred by S. 92 from giving evidence to prove 

the agreement. , . , . 

Held, that if the question related to the con¬ 
veyance to A, then evidence was not admissible 
under S. 92. But as the plaintiff was not a party 
to the sale deed executed by A 
defendants, S. 92 did not apply 
him from proving the agreement 
A.I.H. 1917 P. C. 207. 

Than gyaunqv. Maung PYU. 108 I.C. *34 
THAN C.AAUN ^ a36=A.I.R. 1928 Rang. 61. 

_Subsequent oral agreement between A and C 

varvinc terms of deed between A and B is provable 
by C against^. {Daniels, J.). 

MAHESHWABI PRASAD. 96 I.C. 276 (All.). 

_ Yendee can give oral evidence m a pre-emptton 

suit to explain the character of the 

In a suit for pre-emption against 
vendee can adduce evidence allowing 
ment which on its face purported to be * 
was in reality a deed ot relinquishment. Section 92 
excludes the admission of any oral agreement or 
statement as between the parties to an instrument 
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or their representatives-in-interest, but the plain-^ 
tiff in a pre-emption suit is not such a party. 
{Lindsay and Sulaiman, JJ.). Bhullen SlNGH u*. 
KUSHI RAM. 79 I.C. 320=21 A L-J- 932=.' 

5 L.R.A. CiT. 41 = A.I.R. 1924 All. 229. 

■- Transaction with a third party—Evidence as- 

to, is admissible. 

Whenever evidence is tendered as to a trans* 
action with a third party it is not governed by 
S. 92 or by the rule of evidence which it contains, 
and in such a case tho ordinary rules of evidence* 
of equity and good conscience come into play un¬ 
hampered by the statutory restrictions. {Ufacleod,. 
C. J. and Crump, J.). TALAKCHAND BHERAiTI 
V. AtMARAM KESHAV. 77 I.C. 342= 

25 Bom. L.R. 818= A.I.R. 1924 Bom. 58. 

-Evidence is admissible to show that a sale- 

deed-is not in fact a sale* deed but only a mortgage- 
deed. Section 92 prohibits only parties. 44 I. A. 286, 
Foil. {Macleod, C, J. and Crump, J.). HlRAJI v.- 
VISHULD. 79 I.C. 486=A.I.R. 1923 Bom. 429. 

• Stranger to deed cannot plead condition prece¬ 
dent. 

Per Das, J.- —A separate oral agreement constitut¬ 
ing a condition precedent to the attaching of any 
obligation under the document could be proved- 
only by the vendor or his representative-in-interest*. 
27 All. 271, Foil. (Dawson-Miller, C. J., Das owT 
Adami, JJ.). BHONU LAD CHODDHUBY v. W. A. 
Vincent. 65 I.C. 882=3 Pat. L.T. 653=- 

A.I.R. 1922 Pat. 619. 

—S. 92—Usage. 


■ Evidence of an usage inconsistent with the- 
terms of the contract is inadmissible though evi¬ 
dence of an utage increasing liability of a broker is- 
admissible as consistent with the contract. {Buck- 

land, J.). Nanda lad Roy V. Gdrupada Haldab. 

81 I.C. 721 = 51 Cal. 588=A.I.R. 1924 Cal. 738. 

_ Custom that when due date falls on a holiday^ 

contract may be performed on the next working day' 
can be proved. 

In the absence of statutory provision or trade 
custom or usage to that effect, the fact that the- 
performance of a contract falls due on a holiday 
does not alter the rights of the parties, Bicha-^-dson 
V. Oodard, (1869) 23 Howard 28; 15 Bom. 338, Foil. 
Such mercantile usage, though it needs not either- 
the antiquity, the uniformity or the notoriety of 
custom, must be so well known and acquiesced. in 
that it may be reasonably presumed to hays been 
an ingredient tacitly imported by the parties into 
their contract. 7 M.I.A. 263 (P.C.) and Gibson v..- 
Small, (1853) 4 H.L.C. 353, Foil. Consequently the- 
usage of which evidence is received must not be- 
repugnant to or inconsistent with the written con¬ 
tract. Brown v. Byrne, (1854) 3 El. and Bl. 703 and^ 
Ross V. Shaw, (1917) 2 Ir, Rule 367, Foil. 

But in order that the material Inoidenoe which it 
is sought to annex should fall within the exception- 
of repugnancy, tho incident must be such as if 
expressed in the written contract, would make it: 
insensible or inconsistent or thoroughly unreason¬ 
able. (English cases referred). 

The mere fact that the usage varies the apparent: 
contract is not of itself sufficient to exclude tme 
evidence, for it is manifestly impossible to add' 
any material incident to the written terms of a 
contract without altering its effect, more or less. 
The test is whether the incident, if expressed m 
the written contract, would make it ^insensible ot 
inconsistent or unreasonable. {Mookerjee, A.C.J> ana 
FUtcher, J.). Kasibam Pania v. Hdrnundboy 
Fudohand, 26 C.W.N, 354= A.I.R, 1921 Oal. 809.^ 
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- Dowls expressly excluding transferability — 

•Kyustom of transferability cannot be proved. 

Any evidence designed to show customary inoi* 
/dents of tenure as attaching to the jotes must be 
^ejected if and so far as it conflicts with what is 
contained in the dowls themselves. 

Where the dowls contain an express statement 
that there is no right of sale, gift or transfer with- 
/out the landlord’s consent in face of this, it is im* 
possible to admit evidence of a custom of trans* 
'ferabiliby in the jotes. {Greaves and Newbould, JJ.). 

Mahomed ayejuddin Mbav. Prodyot Kumar 
Taqoeb. 61 I.C. 503=48 Cal. 359= 

23 C.W.N. 13= A. I. R. 1921 Cal. 741. 
—S. 92—Variation of terms. 

—B y proviso 4, oral evidence, varying or modi~ 
fying terms of a written contract, is entirely in- 
'Omissible. 

Under proviso 4, in certain oases, a subseq^uent 
-^ral agreement to modify any previous contract 
may be proved, but this is not permitted where the 
daw requires that the terms of the contract should 
he reduced into writing, as in the case of a mort- 
S^ge or where the terms of the contract have been 
registered. By proviso 4 oral evidence is entirely 
inadmissible to vary or modify the terms of such a 
contract. 

Where the defendants pleaded that some time 
before any payment was made, an oral agreement 
with the plaintiffs was reached by which they 
(plaintiffs) wore to receive, in lull satisfaction of 
the mortgage deed, less money than was due to 
‘them under the mortgage bond. 

Seld, that the oral agreement set up on behalf of 
-the defendant is calculated te vary the terms of 
the written instrument by trying to establish that 
although the plaintiffs were entitled to something 
-under the terms of the mortgage, they were not 
entitled to it by virtue of a subsequent oral agree- 
'Znent, and that S. 92 was a bar to the plea. 42 Mad, 
41 and 119 I.C. 92, Bel. on. {Uukerji, Banerji and 
Young, JJ.). COIiLECTOB OP ETAH V KISHORI 
LAL. A. I. R. 1930 All. 721 (P.B.). 

-- —Interpretation—Oral evidence to prove saiis- 

faction of debt by part paytnent and remission of 
reminder is admissible. 

Section 63, Contract Act, has nothing to do with 
•the interpretation of S. 92, Evidence Act. In some 
cases, where the promisee exercises any of his pri¬ 
vileges given him under S. 63, Contract Act with 
'the consent of the promisor the act may amount to 
a variance, etc., of the terms of the original contract 
and in that case, unless the variance is made by a 
.document in writing, evidence would not be admis¬ 
sible to prove the fact. For example, where the 
mortgagee agrees to extend the time for payment, 
if the promise is merely oral and it the mortgage 
is by a registered document, the promise cannot be 
proved by oral evidence. But in the case of a satis¬ 
faction of the debt or remission of a part of the 
debt there is no contradicting, or varying, or add¬ 
ing to, or subtracting from the terms of the con¬ 
tract, and oral evidence may be adduced to prove 
'the payment of a part of the debt and remission of 
the balance. For in that case, it would not be the 
plea of the mortgagor that the mortgagee is not 
•entitled to the whole of his money. On the other 
'hand his plea would amount to this, that although 
• the mortgagee was entitled to the whole of his 
money he, in consideration of prompt payment of a 
•certain amount (and for other possible considera- 
lilons) agreed to accept a part in satisfaction of the 
dull promise. 44Bom.55, Diss.from; A.I.R. 1926 All. 
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terms. 

445, Expl.: A.I.R. 1928 Bom. 522; A.I.R. 1928 Mad, 
233 and A.I.R. 1926 All. 693, Dtscussed. {Mukerji, 
Banerji and Young, JJ.). Collector op Etah v. 
KlSHOBl LAL. A.I.R. 1930 All. 721 (F.B.). 

■ -Subsequent oral agreement modifying vrritten 
contract cannot be proved by oral evidence. 

A subsequent oral agreemmt to lake less than is 
due under a registered mortgage-bond is an agree¬ 
ment modifying the terms of a written contraot, 
and if it has to be proved, oral evidence is inad¬ 
missible under 8. 92, prov. 4. 42 Mad. 41 and 
44 Bom, 55, Foil. {Zafar AH and Jai Lai, JJ.), 
Ghanayalal V. Rallia ram. 110 I.C. 424= 

9 Lah. 397 = 30 P.L R. 46= 
A.I.R. 1928 Lah. 873. 

' ■ -A document which cannot be said to be a varia¬ 
tion of a mortgage bond is admissible.' 

A leased certain property to B and also executed 
a mortgage of the same property to him. The mort¬ 
gage bond contained a covenant that unless credit 
entry was made therein in respect of payments of 
amounts which might be made on account of the 
bond, a statement that they had been made other¬ 
wise would not be sustainable. On the same data 
B executed a varthamanam to A agreeing to pay a 
certain sum out of tents for charity, to pay the kist, 
and to credit the balance of the rents towards the 
bond. A alleg-jd that B failed to pay the amount 
for charity and assessment due in respect of the 
land and that by crediting the rents as provided 
for in the varthamanam towards the mortgage-bond, 
the bond was fully discharged and therefore he 
instituted the suit for taking accounts in respect of 
the lease and the mortgage bond, for the recovery of 
the land and some other reliefs. The Trial Court 
dismissed the suit, holding that the varthamanam 
was inadmissible in evidence, 

Held, that the varthamanam was admissible in 
evidence as it cannot be said to be a variation of 
the mortgage bond. 

If the parties had intended actual cash payments 
to be the only method of discharge, then they 
would not have with the provision in mind, exe¬ 
cuted on the same date the varthamanam which 
provides for a different method of discharge. 
{Madhavan Nair and Gurgenven, JJ.). RaMA- 
NATHAN CHETTIAR V. V. Ry. SSTHUBAMA 
MadioE. 107 I.C. 808 = 27 M L.W.47= 

A I.R. 1928 Mad. 382, 

-Evidence of statements made at the time of 

execution of will canuot bo admitted for the pur¬ 
pose of varying the terms of the will. {Macnair, 
A.J.O.). GOVIND V. CHINTAMAN. 105 I.C. 840 = 

A.I.R. 1928 Nag. 55« 
- Two separate sale-deeds by both parties — Evi¬ 
dence to show the trayi,saction to be exchange is admis¬ 
sible. 

Extrinsic evidence is admissible for the purpose 
of showing that two documents, though purporting 
to be separate sale-deeds, are in reality part and 
parcel of the same transaction, which, was one of 
an exchange. Such evidence which shows chat two 
documents executed and registered on the same 
date are part and parcel of one transaction and in 
fact represent only one transaction, does not 
amount to leading evidence so as to vary the terms 
of a document. {Sulaiman and Banerji, JJ.). 
KISHEN Lal V. RAM LAL. 103 I.C. 399 = 

25 A.L.J. 723= A.I.R. 1927 All. 696. 

"Oral evidence is not admissible to show that 
one of the executants of a money bond signed only 



555 


DECBNNIAIj digest, 1921—3030.' 



EVIDENCE ACT C1872), S. 92—Yapiation of 
terms. 

as surety : 8 C.W.N. 101 and 2 U.B.R. 13, Foil. 
{Doyle y X)- MAUNG KO GYI v. 17. KTAW. 

103 I.G. 79s 5 Rang. 168 = 
A.I.R. 1927 Rang. 199. 

--Executant cannot plead that a different rate 

from that contained in the deed was agreed to. 
(Siuart, C. J. and Misra, J.). SUKU LAL v. 
Mubabi LAli. 95 I.C. 1019 = 1 Luck. 160 = 

13 O.Ii.J. 95 = 3 O.W.N. 248 = 
A.I.R. 1926 Ondh 273. 

-There is no reason in S. 92 of the Act why 

the fact whether in case of a joint contract both or 
either of the workmen have actually, or construc¬ 
tively received all or part of the advance should not 
he proved, since the fact that one of two joint con¬ 
tracting parties actually receives the consideration 
does not necessarily involve that he does not 
receive it as regards part or whole as the agent of 
the other and a finding to that effect will not 
necessarily involve any variaion of the terms of 
the contract. {Oldfield and Devadoss, JJ.). KANDA- 
SWAMI MUDAIil V. QUBUSWAMI PILLAI. 

71 I C. 61 = 16 M.L.W. 883= 
31 M.L.T. 475 = 24 Cr. L.J. 13 = 
A.I.R. 1923 Mad. 184=44 M. L.J. 53. 

-Where a bond is executed by 3 persons, one 

cannot show by oral evidence that he is only a 
guarantor for the other debtors. {Maung Kin, iT.). 
MAUNG KYA V. A. P. R. PERIA KURPON CHETTY. 

70 I. C. 872 = 1 Bur. L.J. 157= 
A I R. 1923 Rang. 15. 

—8. 92—Misoellaneous. 

-The question whether a specification of a prior 

invention describes the invention claimed by the 
subsequent inventor is a question of construction 
and parol evidence is only admissible for the pur¬ 
pose of explaining words or symbols of art and other 
such like technical matters, and of informing the 
Court of relevant surrounding circumstances. 
{Lord Warrington of Chjfe). CANADIAN GENERAL 

Electric o6., Ltd. v. Pada Radio. Ltd. 

124 I.c. 569 = 31 M.L.W. 126= 
A.I.R. 1930 P.C. i (P C ). 
— -Covenant for title under S. 55 (2), T. P. Act— 
Contract to the contrary—Whether can take shape 
of oral agreement. [Sulaiman, J.). INfAHOMED 
SIDDIQ V. :MUHAMMAD NUH. 124 I-O. 185= 

1930 A.L.J. 633. 


—S. 93—Conflict. 

- Conflict between recitals and diaorarn forming 

2 )art of description of‘property — Rule that recitals will 
prevail does not apply. 

Where, in a grant of land there is a repugnancy 
between the terms of the gr.ant and any plan or dia¬ 
gram, the general rule is that the former will pre¬ 
vail. But whore the plan of boundary is a part and 
parcel of the description Itself the general rule 

ceases to apply. . . , 

Wherea deed of conveyance contained an ambi¬ 
guity as to the deacriptiou of the property conveyed 
Sno portion of it referring to the entire house and 
another portion, only to a portion of the house but 
both read together did apply correctly either to the 

whole house or to a portion of it, * „,„;i 

Held, the case is within Section 97 of the Act and 
extrinsic evidence is admissible for the purpose of 
solving the question whether by the description of 
the proportv taken as a whole the intention is to 
convey the house in its entirety or only a portion 
of it. The principle that when an instrument con¬ 
tains an ambiguity, evidence of user under it may 
be ftivcD to show the sense in which the patties 


evidence act (1872), S. 93—Vakalatnama. 

used the language employed, applies to a modem as . 
well as to an ancient instrument, and. where the 
ambiguity is patent as well as where it is latent. 
{Waeir Hasan^ A.J.C.). ArdUL GHANI «. ASHI^- 
Husain. 66 I.C. 442=8 O.L.J. 821= 

A.I.R. 1922 Ondh 162 

— S. 93—Conflicting statements. 

•-Extrinsic evidence is admissible for explain¬ 

ing apparently conflicting statements in the body of' 
a document and in the Schedule thereto. (Mr. 
A-meer Ali.) HUSSONALLY SULLEMANJI v: TBI- 
BHOWANDAS MONGALDAS NATHUBHAI. 

61 I C. 361 = 25 C.W N. 385 = - 
1920 M.W.N. 726= A.I.R. 1921 P C. 40 (P.O ). 

—S. 93—Construction. 

-Deed—Construction—Ambiguous deed may 

be construed in the light of parties’ conduct, but • 
unambiguous deed should not be so construed. 
{MooTcerjeey A, C. J. and Fletcher, J.). MiDNAPUR- 

Zemindabi Co., Ltd. v. Jogendba Kumab 
BHAUMIK. 62 I. C. 491=33 C. L. J. 186= 

A. I. R. 1921 Cal. 750. 

—S. 93—Defective language. 

Where the language of a document is defec¬ 
tive. oral evidence is inadmissible under S. 93 to* 
supply such defects. {WalHs, C. J. and Oldfield, J .).. 
Narasinqibji GYANAGIRJI V. Pabthasaradhi 
RayanimGabu. 1921 M. W. N. 519— 

A I R. 1921 Mad. 498. 


is plain and un- 


—S. 93—Elucidation. 

-Where the instrument , 

equivocal, evidence of conduct cannot be receded 
for elucidating its terras : SO Cal. 788 (P. C ), Foil. 
{Vcnhatasuhba Rao, J.). BABU 

Govardhandoss. ?• ^1??"' 

28 M.L.W. 824 = A.I.R. 1928 Mad. 1064= 

lift 1 


—S. 93—Meaning not clear. , , 

_Oontract—Construction—Meaning of words 

in document not clear—Court may consider prior 
negotiations for determining meaning ; 3 Bom. 186, 
Foil. {Devadoss and Mackay, JJ.). SbOBETARY 

op State v. abdul Rahim. 114 I. C. 626— 

1928 M. W. N. 763= A. I. R. 1928 Mad. 1246. 

—S. 93—Patent ambiguity. . 

__ When other evidence is not admissible. 

Where a mortgage deed was admittedly un¬ 
grammatical and could not bo read literally so as 
to give any clear moaning and in order to arrive at 
the construction both the parties had to supply or- 
remove some words from the document as it stood, 
Held, there was a patent ambiguity in the deed 
and under S. 93 of the Evidence Act no evidence 
was admissible to supply the defect. {Daniels and 
Neave, JJ.). RAM GANESH v. B. RDP NABAIN 
RAI. 80 I. C. 944=5 L- R. A. Civ- 642= 

A. I. R. 1925 All. 34. 

—S. 93—Sale certificate. , 

-Where the sale certificate is ambiguous, tne 

Court is entitled to look into the surrounding facts 
and its conclusion upon those facts would be bid¬ 
ing in second appeal. {Das and Ross, J J-)- LAOHMI 
Prasad tewari v. balunandan Singh. 

88 I. C. 399=1924 P-H CX. 271- 


<1 Y* Aixn 




—8. 93—Yakalatnama. , . 

- y&kulatnhma without pleader*s name but bear 

vng his signature. . , -mo 

Where a vakalatnama did not contain the name 
of the pleader after the word * Mr. ’ in the prin 
form but bore the signature of the party as well a»» 

that of the pleader, • 
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BVIDENCE ACT (1872), S. 9A—Misdescription. 

HsZd, that the ambiguity in the document was 
not a patent ambiguity such that 8- 93 would ex- 
oiude evidence to explain it, but the ambiguity 
may be cleared up by extrinsic evidence under 
S. 96 of the Act. {HalHfax, A.J.C.). HlAHARASHTRA 
Jnan Kosh mandal Ltd. v. BujULAti. 

71 I.C. 436 = 19 N.L.R. 36=6 N.L.J. 100 = 

A.I.R. 1923 Nag. 182. 

—S. 94—Misdescription. 

I. I In cases of misdescription 8. 94, Evidence 
Act, can have no application. {Kinhliede, A.J.C.). 
SABHAJI V. NAWALSINGH. 104 I.C. 736 = 

10 N.L.J. 201 = A.1.R. 1928 Nag. 4. 

—S. 94—Mutual mistake. 

-Where the dispute is not as to existing facts 

but is as to what is intended by the parties to be 
done by them in future, S. 94 does not apply and 
mutual mistake of fact can be proved. {Jai Lai, J .). 
Dalip Singh v. Dalip Singh. 122 I.C. 493= 

A.I.R. 1930 Lah. 446. 

—S. 95—Latent ambiguity. 

-Where a mortgagee transferred the mortgag¬ 
ed property and there was no mention in the deed 
that only mortgage rights were intended, to be trans¬ 
ferred, the mere fact that it is mentioned in the 
deed that the property stood in the khata of the 
mortgagor and that there is an indemnity clause 
cannot justify the contention that only mortgage 
rights were intended; and if the absence of any 
assertion in the deed of absolute ownership on the 
part of the vendor mortgagee makes it possible to 
hold that mortgagee’s rights were sold, there is a 
latent ambiguity to remove which evidence can be 
given: 14 SI.I.A. 1 (P.C.), Rel. on. {Jackson, A.J.C.). 
DAULAT V. BALIRAU. 118 I.C. 682= 

A.I.R. 1929 Nag. 267. 

- Evidence to clear it admissible. 

When a description is partly correct and partly 
incorrect and the former part is sutheient to iden¬ 
tify the subject-matter intended whilo the latter 
does not apply to jany subject, the erroneous part 
will bo rejected on the maxim that a false descrip¬ 
tion will not hurt when it can exist with the sub¬ 
ject itself. Where the language of a will, though 
plain in itself, had no meaning with reference to 
existing facts, evidence can be let in to show how 
the error arose. {Ltaymo^xd and 2Jadgavkar, A.J s.). 
NARAINDAS V. TEKCHAND. 84 I.C. 137 = 

A.I.R. 1923 Sind 42. 

—S. 95—Misdescription. 

- Evidence is allowed to correct misdescription. 

Where property mortgaged was wrongly written in 
the bond as Touzi No. 1 in place of Touzi No. Y. 

Held, that the plaintiff in a suit to enforce the 
mortgage can adduce evidence to show that there 
was a misdescription {Jwala Prasadand Ross, JJ.). 
MT. WAJIHANNISSA begum V. VALMTKI SAHAY. 

71 I.C. 389=1 Pat L.R. 80 = 
A.I.R. 1924 Pat. 359. 
—S. 93—Payment of interest. 

- Evidetice can be allowed to show that interest is 

payable monthly when document is silent. 

Under the provisions of S. 95 or S. 98 evidence 
can be allowed to show that the rate of interest 
specified in certain deeds is payable monthly, 
when the deeds are silent. (jSAodi Lai, C. J. and 
Taw J.). Teja Singh V. SANT Singh. 

121 I.C. 75=30 P L.R. 741 = 
A.I.R. 1930 Lah. 144. 

_Where a compromise decree provides for 

interest at 2 per cent, but it is ambiguous whether 
it is monthly or annually, the Court may hear evi¬ 
dence as to the ordinary meaning of those expres- 
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EVIDENCE ACT (1872), S. 98—Dispute about 
meaning. 

sions in documents of that nature. {Walmsley and 
Greaves, JJ.). MOHAMED MASER MAHOMED MEA 
V. ZAFUB MAHOMED. 62 I.C. 702 (Cal.). 

—S. 96—Latent ambiguity. 

- Extrinsic evidence is admissible. 

When an instrument appears on its face to be free 
from ambiguity but upon the endeavour being 
made to apply it to the persons or things indicated, 
it transpires that the words are equally applicable 
to two or more persons or to two or more things 
there is a latent ambiguity. In such a case ex¬ 
trinsic evidence has created the ambiguity and 
extrinsic evidence is admissible to resolve it and 
direct evidence of intention may be given for the 
purpose of ascertainiug which of the several persons 
or things to whom the words are applicable was in¬ 
tended to be connoted. {Mookerjee and Chotsner, 
JJ.). CHAIRMAN SERIAGANJ MUNICIPALITY V. 

Chittagong Company, ltd. 72 I.C. 696= 

36 C.L.J. 242= A.I R. 1923 Cal. 32. 

—8. 96—Yakalatnama. 

- Vakalatnama without pleader's name hut bear¬ 
ing his signature—Extrinsic evidence admissible. 

Where a vakalatnama did not contain the name 
of the pleader after the word Mr. in the printed 
form but bore the signature of the party as well as 
that of the pleader, 

Held, that the ambiguity in the document was 
not a patent ambiguity such that S. 93 would 
exclude evidence to explain it, but the ambiguity 
may bo cleared up by extrinsic evidence under S. 90 
of the Act. {Hallifax, A.J.C.). MAHARASHTRA 

JNAN Kosh Mandal ltd. v. Bijjulal. 

71 I.C. 436=19 N.L.R. 36=6 N.L.J. 100 = 

A.I.R. 1923 Nag. 182. 

—S. 97—Applicability. 

- Conflict between recitals and diagram forming 

part of description of property—Rule that recitals 
will prevail does not apply — Ambiguity—Evidence to 
solve it is admissible whether it is patent or latent. 

Where, in a grant of land there is a repugnancy 
botNveen the terms of the grant and any plan or 
diagram, the general rule is that the former will 
prevail. But where the plan of boundary is a part 
and parcel of the description itself, the general 
rule ceases to apply 

Where a deed of conveyance contained an ambi¬ 
guity as to the description of the property oonvej- 
ed one portion of it referring to the entire house 
and another portion, only to a portion of the house 
but both road together did apply correctly either 
to the whole house or to a portion of it, 

Held, the case is within S. 97 of the Act and 
extrinsic evidence is admissible for the purpose of 
solving the question whether by the description of 
the property taken as a whole the intention is to 
convoy the house in its entirety or only a portion 
of it. The principle that when an instrument con¬ 
tains an ambiguity, evidence of user under it may 
be given to show the sense in which the parties 
used the language employed, applies to a modern 
as well as to an ancient instrmnent, and where the 
ambiguity is patent as well as where it is latent. 
{Wazir Hasan, A.J.C.). Abdul Ghani v. Ashiq 
Husain. 66 I.C. 442=8 O.L.J. 521 = 

A. I. R. 1922 Oudh 162. 
—S. 98—Dispute about meaning. 

-Where the point in dispute, is as to the 

meaning of a particular word in the document oral 
evidence may be admitted under S. 98. {Newbould 
and Cuming, JJ.). Dinanath Das v. GOPAL 
Chandra das. 67 I.C. 90=A.I.R. 1923 Cal. 309: 
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evidence act (1872), S. 98—Special asage. 

—S. 98—Special usage. 

- ^—Oral evidence—Meaning of toords used in a 

particular locality. 

Where in a deed words in use in partioular loca¬ 
lity in a peculiar sense ate employed, oral evidence 
IS admissible under S. 98 of the Evidence Act to 
explain the meaning of the words in question. 
\Rafique and Stewart, JJ.). OHiDDa v. Messrs. 
Carew & Oo., Ltd. 63 j.c. 138= 

^ ^ 3 U.P.L.R. (All.) 199. 

- Words not ambiguous—Evidence of special 

usage giving them a peculiar meaning is admissible. 

Various words in written documents which 
prima facie present no ambiguity may be inter¬ 
preted by extrinsio evidence of usage; and their 
peculiar meaning, when found in connection with 
the subject-matter of the transaction, may be fixed 
by parol testimony. 

Evidence is admissible to show that the term 
(Ban) does not sigfuify the Bengali year which 
commences on the first day of Baisakh and ends on 
the last day of Ghaitra but a difierent period 
specially applicable to jalkar tenancies. {Mookerjee 
andPanton, JJ.). Jyot Kumar v. JAD 0 Nath. 
64 I.C. 693=34 C.L.J. 180=26 C.W.N. 1022= 

A. I. R.1921 Cal. 122, 
—S. 99—Deed of conveyance. 

-- Conveyance—Contemporaneous oral agreement 

proved by person not actual party to the deed. 

As between the actual parties to an outright 
conveyance a cont-^mporaneous oral agreement to 
allow re-purchase cannot be proved, but if the 
party who alleges the contemporaneous oral agree¬ 
ment was not actually a party to the conveyance 
(although the conveyance was given on his behalf) 
he can prove that there was such an agreement. 
A. I. R. 1928 Rang. 68, Disi. \ A. I. R. 1917 P. 0. 
207, Rel. on. (Heald and Maung Ba, JJ.). MA 
Ml V. MAUNG Aung Dun. ill i.c. 832= 

6 Rang. 376 = A.I.R. 1928 Rang. 241. 

—S. 99—Mortgage. 

In a suit on a mortgage the mortgagors are 
estopped from disputing that they have not got 
the interest which they said they had and which 
the mortgagees bargained for. But it is open to 
third parties to state and prove what that interest 
is and to say that the mortgagors have no interests 
or have lesser interests than those prescribed for 
in the mortgage. {Kumarastoami Sastri and 
Venkatasubba Boo, JJ.). Rukmani AirfMAD v. 
ANKAMA Naidu. 96 I.C. 26 = 23 M L.w. 664= 
1926 M.W N. 938=A.I.R. 1926 Mad. 744. 

' - Mortgage—Stranger can prove subsequent oral 

agreement between mortgagee and himself. 

Where properties were mortgaged by the defen¬ 
dant to the plaintifi and subsequently certain items 
of the mortgaged property were bought by another 
and there was an oral agreement between the pur¬ 
chaser and the plaintifi by which the plaintifi 
agreed to release the items sold to the purchaser. 
Held, that in a suit by the plaintiff on the mort¬ 
gage the purchaser would not be precluded from 
proving the oral agreement. 27 Mad. 868, Bef. 
to. (VenJeatasubba Bao, J.). SRI SAIDAM v. 
Bhushayya. 87 I.C. 246=1929 M.W.M. 214= 

A.I.R. 1925 Mad. 776=48 M.L.J. 280. 

—S. 99—Pre-emption. 

-—It is open to the plaintiff in a pro-ernption 

suit to show from circumstantial or oral evidence 
that the real transaction was one of a sale and 
not a mortgage : S. A. No. 485 of 1925, Bel. on. 


EVIDEHCEAGT(1872), Sfl. 101 to-lOS. 'r 

{Sulaiman and Mukerji, JJ.). Sheik USMAN v. 
Mohammad Shafi Khan. 98 l. o. 989= 

A.I.R. 1927 All. 204. 

—S. 99—Waqf. 

- Persons not claiming through settlor can. show 

that waqf was illusory. 

A person who does not claim through the settlor 
is entitled to challenge the validity of a waqf on 
the ground that it was merely an illusory transac¬ 
tion never intended to be acted upon. 31 M. L. J, 
431, Poll.' 10 G W.N. 449, Dial, and Expl, 

Purchasers of some portion of the properties 
alleged to waqf at a sale for arrears of Government 
revenue are not persons claiming under the settlor. 
{Chatter.jee and Panton, JJ.). HAMMAT Adi «. 
Nobendea KISHORB. A.I.R. 1928 Cal. 233. 

—Sa. 101 to 103. 


Admission. 

Adoption. 

Adverse possession. 

AfiBrmation of fact. 

Alluvion and Diluvlon. 

Ancestral Property. 

Appeal. 

Assets 

Bailment. 

Benami. 

Carrier. 

Compromise. 

Condition. 

Consideration. 

Contract. 

Criminal Trial. 

Custom. 

Declaration. 

Duty of Court. 

Ejectment. 

Execution of decree. 

Execution of document. 

Exception to rule. 

Fraud. 

Oenaineness. 

Grant. 

Jurisdiction. 

Landlord and tenant. 

Legal necessity. 

Limitation. 

Material alteration. 

Minority. 

Mortgage. 

Negligence. 

Negotiable instruments. 

Notice. 

Objection to onus. 

Omission to discharge onus. 

Onus immaterial. 

Pardanashin Lady — See PARDANABBIN 
Lady. 

Partition. 

Possession. 

Presumption. 

Recitals. 

Record-of-Rights. 

Scope of. 

Shifting of onus. 

Special agreement. 

Special plea. 

Suit for profits. 

Title. 

Under influence. 

Vendor and Purchaser. 

WUl. 
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EYIDENGB AGT (1872), Sa. 101 to 103—Admla- 
aion—Ezeoutlon. 

—Ss. 101 to 103—Admission—Exeontion. 

- Admission by one defendant—Not conclusive 

■against others. 

Where one of the defendants admits the exeou- 
ion of the bond alleged to be exeoated by all the 
^defendants jointly, in respect of a partnership, 
such an admission is not oonolusive, but it amounts 
to presumptive proof of the allegation of the plain’ 
tifi, and, therefore, the burden should be placed 
on the defendants to prove the non-existence of 
a partnership. (Jai Lai, J.). GULAB RAM v. 
OANQA SABUP. 93 1. G. 309^27 P. h. R. 160= 

A. I. R. 1926 Lah. 299. 

- Sxecution admitted—Onus of proving it ficti^ 

nous. 

The execution and registration of the document 
•being admitted if the defendant makes the allega¬ 
tion that the document had been executed merely 
ioT show and was purely fictitious the burden of 
proof rests upon him. {Lindsay and Kanhaiya 
Lai, JJ.), OHAIDDU V. Desbaj. 77 I. C. 753 = 

21 A. L. J. 793=5 L. R. A. Civ. 55 = 

A. I. R. 1924 All 294. 

- Thumb impression admitted — Knowledge of 

■contents cannot be presumed. 

When a party admits his subscription or thumb 
impression borne on any document he ought not to 
be presumed necessarily to have put it upon that 
document with full knowledge of its contents 
and the burden still lies on the party 
relying on the document to prove the execution 
and passing of the consideration. 13 N. L. R. 121; 
A.I.R. 1922 All. 401 U), Foil. {Kinkhede, A.J.C.). 
DEVIDAS V. MAMOOJI. 78 I. G.104=20 N L.R. 7 = 

A.I.R. 1924 Kag. 103. 
—Ss. 101 to 103—Admission—Gift. 

- Plea o/benami onus. 

Where a party had admitted the gift by A to R 
.and the transaction is undisputed for several years 
even after the death of A. 

Held, that the burden of proving the transaction 
was fictitious lies heavily on the party and is not 
discharged by proving that the donor managed the 
property especially where the donee was almost 
illiterate. {Daniels and Lyle, A. J. Cs.). MT. 
ANJUMAN’UN-Nisa V. SHAIK ASHIQ ALI. 

66 1. G. 222=8 0. L. J. 439 = 
A.I.R. 1922 Oudh 178. 
—Ss. 101 to 103—Admission—Lost bond. 

- Execution denied—Alternative plea of payment 

■does not amount to admission. 

Where in a suit on a mortgage bond alleged to 
be lost the defendant denies execution, his alter¬ 
native plea of payment does not amount to an 
admission of the mortgage sufficient to relieve the 
plaintiff from proving the loss of the original deed, 
and to entitle him to sue upon a copy of it. 11 A.L.J. 
255, Foil.; 11 A.L.J. 734. Diss. from. {Walsh and 
Pullan, JJ.). Md. Zapar v. Zahur Husain. 

97 l.C. 82 = 49 All. 78 = 24 A.L.J. 964= 

A.I.R. 1926 All. 741. 

Ss. 101 to 103—Admission—Partnership. 

- By one partner—Onus of proving it as not 

i>inding on others. 

Plaintiff sued defendants for recovery of a sum 
of money said to be due to him in respect of labour 
supplied to them. He alleged that accounts of 
labour supplied were settled and the sum of money 
was foutid due to him and produced a document 
signed by a partner in defendants’ business saying 
Uxe balance claimed in respect of labour was due 
<to plaintiff. 


EYIDBNCE AGT (1872), Ss. 101 to 103—AdveMe 
possession. 

Held, that it was an admission and it was fox 
the defendants to prove that such an admission 
was obtained from them under oiroumstanoes 
which would prevent its being legally binding upon 
them. A. I. R. 1927 Rang. 318, Cons, and Disi.\ 
A.I.R. 1925 Lah. 471, Rel. on. {Otter, J.). PON- 
TTNB & Co. V. 8. 0. APPANNA. 

A.I.R. 1929 Rang. 263. 

—Ss. 101 to 103—Admission—Prior snit. 

- Shifts burden of proof. 

B sued W to recover a sum of money wrongly paid 
to him. W’s admission in a previous suit between 
R and a third person that he had received the 
money from R was proved against him. In the 
present suit W pleaded that he had not received the 
money and that the receipt executed by him in 
favour of R was obtained from him under undae 
influence. 

Held, that W's admission in the previous suit 
shifted the burden of proving non-receipt of the 
money and existence of uudue infiuenoe on W. 
{Broadway and Campbell, JJ.). WASAEHI RAM v, 
Hussain Khan. 7S I.G. 1027= 

A.I.R. 1924 Lah. 650. 

—Ss. 101 to 103—Adoption. 

-- Onus of proving legality. 

It is for the party who alleges adoption to prove 
an adoption to ^ legal according to the Hindu Law. 
{Chevis, J.). “HIRA V. HARDAT SINGH. 

68 l.C. 763=47 P.L.R. 1922= 
A.I.R. 1923 Lah. 26. 

—Ss. 101 to 103—Adverse possession. 

- Title admitted—Proof of possession—Onus on 

the trespasser. 

Where the plaintiff brings a suit on the basis 
of his title which is admitted, it is not for him to 
prove possession on his own part within twelve 
years, but it is for the trespasser to prove his 
adverse possession. A. I. R. 1926 Oudh 313; 
A. I.R. 1916 P.O. !21 ; A. I. R. 1921 Bom. 368, Ref. 
{Pullan, J.). Fakir Bakhsh Singh v. Prag 
Singh. 108 I.c. 109=5 O.W.N. 121= 

A.I.R. 1928 Oudh 246. 

•Suit for redemption—Mortgagee in long posses¬ 
sion—Plea of outright sale—Onus to prove how posses¬ 
sion passed is on plaintiff 

A person effected a simple mortgage of the 
land in favour of another person and his dooeased 
wife by a registered deed. About a year later, the 
mortgagor was unable to pay the interest on the 
mortgage and possession of the land was given to 
the mortgagee. Mortgagors’ heirs sued for redemp¬ 
tion of the mortgage of the land which was in 
possession of the mortgagee for over 20 years. 
Mortgagee alleged that the land was made over to 
him outright by way of sale. 

Held, that the burden of proof as to the nature of 
the original transaction rests on the plaintiff. If 
they cannot prove how possession passed, no pre¬ 
sumption that the possession was not adverse can 
be drawn. A.I.R. 192.5 Rang. 377 and A.I.R. 1927 
Rang. 33 (P.B.), Expl. ; 5 L.B.R. 40, Doubted. 

Rutledge, G.J. —In oases of long possession the 
onus should be on th^ party out of possession. In 
oases, however, where the possession has been less 
than 12 years, and where the title of the previous 
owner is admitted, the onus may properly be put 
on the person in possession who alleged an out¬ 
right sale. {Rutledge, C.J, and Brown, J".). MAUNO 
PWA V. Maung PO Sa. 107 l.C. 165= 

6 Rang. 668=A. 1. R. 1926 Rang. ii. 
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EVIDENCE ACT (1872), Sb. 101 to 103—Adyerse 
possession. 

- Onus on him who set up. 

In a oase where the suit is resisted on the 
ground of acquisition of title by prescription it is 
not for the plaintifi to prove his title within 12 
years. It is for the defendants to prove his adverse 
proprietary title. 39 Mad. 670; 17 A.L.J. 84, Foil. 
{Ookul Prasad, J.). L. Ragha MAIi v. Abdus Sat- 
tee. 74 I.C. 879 = A.I.R. 1923 All. 565. 

- JReversioner of persons previously in possession 

—Title presumed. 

Where the plaintifi was a reversioner of the 
persons who were previously in possession of the 
property. 

Held, that title was with them and it is for the 
defendants who seek to avoid that title on a plea of 
adverse possession to establish it. {Daniels, J.). 
CHiTU V. Charan Singh. 77 I.C. 70S= 

A.I.R. 1923 All. 663. 

-Gnu'S on him who sets up. 

Where plaintifis are in possession as having 
some title to the lands, in a suit by them for 
declaration of ownership and injunction it is for 
defendants to prove adverse possession for 12 years. 
{Macleod, C» J. and Crump, J.). GAVARAVA 
GAUDAPPA V. Mallangowda chanagowda 
PATIL. 76 I.C. 559 = A. I. R. 1923 Bora. 382. 

—Ss. 101 to 103“Affirmation of fact—Absence of 
anthority. 

- Onus on principal. 

It was for the landlord to prove that the 
agent acted outside the powers given to him. 
(7’cunon and Newbould, JJ.), AKHOY KUMAR 
(rOSH V. Eradatulla Kazi. 64 I.C. 823 (Cal.). 


—Ss. 101 to 103—Affirmation of fact—Authority 
to receive. 

- Payment to Srd party —Onus on debtor. 

It is elementary law that when a creditor sues 
the debtor for the payment of a debt and the defence 
is that the debtor paid the debt to another person, 
it is for the debtor to prove that the other person 
had or had been held out to the debtor by the 
creditor as having had the authority of the creditor 
to receive payment of the debt on behalf of the 
creditor. {Sir John Edge.) MuhAMMAD KHALEEP 

Shirazi and Sons v. Les Tanneries 
Lyonnaises. 94 I.C. 767 = 49 Mad. 435 = 

53 I.A. 84 = 3 O.W.N. 568=1926 M.W.N. 495 = 

24 M.L.W. 115 = 44 C. L.J. 67 = 
28 Bom. L.R. 1391 = 31 C W N. 1 = 
A.I.R. 1926 P C. 34=51 M.L.J. S70 (P.C.). 


—Ss. 101 to 103—Affirmation of fact—Boi^ fldes. 

Where A person sots up the pUa that 
hona fide transferee, he is bound to prove it. {Bat- 

ion, J.C.). :mt. kasturi bai v. baliram. 

68 I.C. 732 = A.I.R. 1923 Nag. 19. 

—Ss. 101 to 103 —Affirmation of fact—Circam- 
stances alleged. 

- Transfers attacked—Onus on plaintiff. 

in a suit attacking transfers of property the bur¬ 
den is on the plaintifi of establishing the attacks. 
{Lord Philhmore.) BAL KiSHEN o. RAM CHARAN. 

113 I.C. 479=29 M.L.W. 579= 
A.I.R. 1929 P C. 298=56 M.L.J. 172 (P C.). 

- Execution proved—Plea of not binding- Onus. 

When onco the execution of a document is prov¬ 
ed, if a party alleges circumstances that would 
make the document not binding on him, it is for 
him to prove such circumstances. {Ananthakrxshna 
■Jyer, J.). KRISHNA KURUP V. Vebban KUTTY. 

116 I.C. 143 (Mad ). 


EVIDENCE ACT (1872). Ss. 101 to lOS^Affirma^ 
tion of fact—Knowledge. i n • 

- Decree not binding onus to prove. / ^ ' •' 

Where it was the case of a creditor of the deceas¬ 
ed person instituting a suit making as defendant, 
in the action a person who, but for the will would 
have been the proper legal representative, then it- 
follows that the burden is upon the legal representa¬ 
tive to show the circumstances under which or the 
reasons for which that decree is not binding. 
{Srinivasa Aiyanxgar^ J.). KOLARAMATHD AMMA 
V. ISlADHAYl AMMA. 108 I.C. 409= 

1927 M.W.N. 894= A.I.R. 1928 Mad. 243. 
—Ss. 101 to 103—Affirmation of fact—Consent. 

- Consent to a compromise. 

The burden of proving consent to a oompromise 
to set aside which a suit is brought lies on tha- 
defendant. {Lord Atkinson.)' SabATEUMAbi ' v. 
AMULYADHAN. 71 I.C. 632= 

17 M.L.W. 481 = 27 C.W.N. 629= 
25 Bom. L. R. 346=37 C. L. J. 501= 
1923 M. W. N. 892=32 M. L. T. 137= 

A.I.R. 1923 P.C. 13 (P.C.)k 


Ss. 101 to 103—Affirmation of fact—Date of 
doenment. 

plea that a document was ante-dated — Onus. 


The onus of showing that a document duly 
executed and registered and dated was ante-dated 
is on the party alleging that it was ante-dated. 
44 Cal. 622, Foil. {Spencer, O. C. J. and Kumara- 
swami Sastri, J.). KBISHNAMURTHY AIYAR v. 
KRISHNAMDTHY AIYER. 85 I.C. 8«2= 

1925 M W.N. 632= A.I.R. 1925 Mad. 932= 

49 M.L.J. 252. 

—Ss. 101 to 103—Affirmation of fact—Expendi- 
ture. 

Deductions for expenditure claimed—Each item 


to be proved. . _ , 

In a suit for profits when certain deductions are 
to be made from the gross income for expenditure 
it is for the defendant to prove each item of expen¬ 
diture alleged by him and not admitted by the: 
plaintifi with proper accounts and vouchers, 
{Hallifax, A. J. C.). NARAYANDAS v. RaDHABAI. 
^ 93 I.C. 196 = 9 N.L.J. 7 = 

A I.R. 1927 Nag. 62. 
—Ss. 101 to 103—Affirmation of fact—Inclusion 

in holding. » • / 

_ Suit for possession—Onus on plaintiff. 

In a suit for possession of land the plaintiff has- 
to prove that the land lay within his holding and 
not for the defendants to prove that it lay outside ; 
3 C. W. N. 763. Re/. {Cuming and Mallik, JJ.). 
BATI PROSAD GARQA V. GOBINDA OHANDRA. 

33 C.W.N. 227 = 56 Oal. 805 = 
A.I.R. 1929 Gal. 325, 
—Ss. 101 to 103—Affirmation of fact—Know¬ 
ledge. 

Transfer by grantee—Knowledge of grantor to- 


)e proved by transferee. 

Where the question is whether the grantor know 
)f the transfers made by the grantee tenure bolde^ 
Held, that the onus of proving the negative could 
lot be laid on the grantor as in oases such as 
hese the likelihood is that the grantor would have 
lo such knowledge {Adami, J.). 

=>BATAP V. SUNDBRBANS KOER. 71 I.C. 599“ 
3 P L.T. 628=24 Cr.L J. 279= A.I.R. 1923 Pat. 76. 
-Defective title of mortgagor—SfoHgagee ^ 


•.nou'ledge of—Onus on mortgagor. 

The burden of proving mortgage’s knowledge is- 

ipon the mortgagor. . . 

A joint family consisted of the plaintiff, uia- 
»rother's widow and another brother’s da'Ugnter.. 
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EVIDGNOE ACT (1872), Ss. 101 to 103—Affirma¬ 
tion of fact—Knowledge. 

The t-wo former for family necessity mortgaged the 
whole property suppressing the fact that the third 
had any Interest in the property. On the death of 
the latter the plaintifi sued for one-third of the 
propertv, representing the interest of the daughter 
of his brother, who did not join in the mortgage, 
from the assignee of the mortgagee who hnd 
brought the property at the mortgage sale in exe¬ 
cution' of the decree against plaintifi and his 
brother’s wife, 

Held, if mortgagee did not know then the mete 
fact that the assignee who claims through ^ mort- 
gsigee may have kn^'wn the fact as to the existence 
of interest of plaintiff’s brother’s daughter, does 
not prevent his getting a good title to the properties 
and relying on the estoppel which mortgagee could 
have set up against any claim by plaintiff in any 
suit. As soon as the mortgage-deed was produced 
which contained a representation with regard to a 
share in the property to which the mortgagor later 
on obtained title, the burden was no longer on the 
mortgagee or his assignee to establish that he did 
not know the true position but the burden of proof 
shifted on the mortgagors and those claiming under 
them to show mortgagee’s knowledge of the true 
facts. (Grenves and Ghose, JJ Saroda PrOSAD 
BAKER JEB V. GOST A BEHARI PIAZRA. 

70 I.C. 385 = 27 C.W.N. 943 = 36 C.L.J. 78 = 

A.I R. 1322 Cal. 542. 

- Bepreseniation by mortgagor — Auction-pur¬ 
chaser with knowledge of defect—Protected. 

When a person mortgages a property falsely repre¬ 
senting it as his own, and after inheriting it sub¬ 
sequently, claims to recover the same, contending 
that he had no right to mortgage it, the auction- 
purchaser gets a good title even if he had know¬ 
ledge of the facts provided the mortgagee was un¬ 
aware. {Greaves and Ghose, SaroDA Prosad 

BAKERJEE n. GOSTA BEHARI HAZRA. 

70 I C. 385 = 27 O W N 943 = 36 C.L.J. 78 = 

A.I.R. 1922 Cal. 542. 

_Ss. 101 to 103—Affirmation of fact—Loss. 

- hoss in business surety for managing partner 

—Onus on the other partners to prove loss. 

Plaintiff stood surety for the managing partner 
and executed a security boud which provided-that 
if the business suffered any loss and the managing 
partner r«-fusQd to pay his share of loss on demand 
the other partners would be entitled to deduct, 
from the security money, the share due to them 
on account of the loss. 

Held, the burden of proof to show that the busi¬ 
ness had suffered a loss and that they had called 
upon the managing partner to pay his share lay 
upon the other partners. {Abdul Bdoof and 
Harrison, JJ.). KASHI Ram v . Mt. Haro. 

77 I.C. 251 = 4 L.L.J. 214= 
A I R. 1922 Lah. 235. 

_Ss. 101 to 103—Affirmation of fact—Uember- 

ship of a community. 

- Onus on party alleging. 

If any person asserts in a Court of law that he is 
a member of a certain section of the community 
and this fact is denied he must prove the assertion 
before it can be accepted. {Hallifax and Kotval, 
A J Cs) ViTHORA V. Lae Sinoh. 76 I.C. 980 = 

19 N.L.R. 104 = A.I.R. 1923 Nag. 317. 
—Ss. 101 to 103 —Affirmation of fact—Minority of 
ezeentant. 

- -Onus on person alleging. 

The burden of proving that a particular deed is 
bad on the ground that its executant was a minor 


EVIDENCE ACT (1872), Ss 101 to 103—Affirma¬ 
tion of fact—Relationship. 

at the time of its execution, lies upon the person, 
who makes this allegation. {Qokaran Nath Afisra 
and Pullan, JJ.). MUNNA LAL V. KAMBSHARl 
DAT. 114 I.C. 801 = 8 0 W.N. 1111 = 

A.I.R. 1929 Ondh 113. 

-- Onus on executant. 

The onus of proving that on the date of execut¬ 
ing a deed the executant was a minor is on him. 
{Kanhaiya Lai, J. C. and Daniels, A.J.C.). Kan- 
DHAN LAL v. MAHOMED ALAM. 63 I.C. 525 = 

8 O.L J. 324 = A.I.R. 1921 Oudh 160. 

—Ss. 101 to 103—Affirmation of fact—Nearest re¬ 
versioner. 

- Limit of proof. 

It is incumbent on a plaintiff seeking to suc¬ 
ceed to property as a reversioner, to establish 
affirmatively the particular relationship which he 
puts forward. He is also bound to satisfy the 
Court that to the best of his knowledge there are 
no nearer heirs and for this purpose he can rely on 
the statement of witnesses called for defence. He 
cannot be expected to do anything more. It is for 
those, who claim that their kinship is nearer than 
that of the plaintiff, to prove that relationship. 
40 Mad. 654, Foil. {Lindsay and Sulaiman, JJ.). 
jAviTRi t>. Gendan Singh. 102 I.C. 167= 

49 All. 779=25 A. L. J. 500= 
A.I.R. 1927 All. 767. 

--Prima facie evidence must be adduced. 

Where plaintiff claims certain relief as the 
nearest reversioner, it is for him to adduce priwtr 
facie evidence of his being nearest reversioner. It 
is not sufficient to rely upon the statements in the 
plaint or on an unapproved genealogical trees: 
23 All. 72 (P.G.) and 40 Mad. 654, Foil. {Gurgen- 
ven, J.). T. SESHAMMA v. Y. VENKATA REDDl. 

100 I. C. 500 = 38 M L.T. 4S = 
A.I.R. 1927 Mad. 1149 = 52 M L.J. 155. 

- What must be proved. 

In a suit by a reversioner the plaintiff must 
prove not merely that he is reversioner but that he 
is the nearest reversioner. {Lyle, A.J.C.). BHIMA- 
siNGE V. Mt. Sunder. 69 I. C. 421= 

9 O. L. J. 186=26 0. C. 103 = 
A. I. R. 1922 Oudh 218. 

—Ss. 101 to 103—Affirmation of fact—Receipt of 
money. 

—- Wagering contract receipt of money by agent — 

Onus on principal to prove receipt. 

A suit cannot be brought in which the cause of 
action is based directly on the wagering contract, 
but if, as a result of a wagering contract, an agent 
has received money on his principal’s behalf, he 
is then liable to account to the principal for that 
money and the onus lies on the principal to prove 
affirmatively that the agent actually received the 
money on his behalf. 25 All. 639. Bel. on. 
{Brown, J.). MAUNO PO HTAIK v. BrAMADIN. 

119 I.C. 740=7 Rang. 300 = 
A.I.R. 1929 Rang. 244* 

—Sa. 101 to 103—Affirmation of fact—Relation¬ 
ship. 

- Onus on him setting up. 

Where the plaintiff’s right to succeed depends 
upon his being an agnatic relation of the defendant, 
the onus is on him to prove that he is so related, 
{Das and Bucknill. JJ.), RAGHUNATH DAS V. 

Sbbokumar :Missir. 67 I.C. 464= 

A.I.R. 1923 Pat. 309^ 
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EVIDENCE ACT (1872), Ss. 101 to 103—Affirma¬ 
tion of fact—Separation. 

—Ss. 101 to 103—Affirmation of fact—Separation. 

-- Onus on him setting up. 

Where jointness up to a certain date is proved, 
'•the onus of proving a separation subsequent to 
•that date is on the party alleging suoh separation. 
<{Lord Sinha.) Deo Naratan PANDB v. Agtan 
BamPANDB. 1011.0.249=1927 M.W.N.96= 

31C.W.N. 533 = A.I.R. 1927 P.C. 52= 

53 M.L.J. 658 (P.C.). 

•—Ss. 101 to 103—Affirmation of fact—Sequence 
of events. 

- Must be ajffirmatively proved. 

The plaintifi who comes into Court alleging that 
>on the happening of certain events in a certain 
order certain rights to property accrued to him is 
bound to establish by affirmative and satisfactory 
‘evidence the occurrence of suoh events in such 
order. Thus a plaintiff alleging that a certain 
person died before another must prove the fact 
affirmatively. {Spencer, Offg. C-J. and Srinivasa 
Aiyangar, J.). RANGAPPA NAYAKAR v, RANGA- 
SAill NAYAKAR. 8$ I.C. 249= 1925 M. W. N. 232= 

A. I. R. 1925 Mad. 1005. 

Ss. 101 to 103—Affirmation of fact—Service of 
summons. 

- Affidavit of service—Onus to disprove service. 

When there is an affidavit, of the peon serving 
.the notice, of proper service thereof, the party who 
impugns the face ought to prove that there was no 
service. {B.B. Ghose and Basu, JJ.). KRISHNA 
Chandra v. Pabna Dhana Bhandar Co., Dtd. 

117 I. C. 352=A. I. R. 1928 Cal. 722. 

-Person who alleges regular service of sum* 

mons must prove it. {Sanderson, C.J. and Rankin, 
J.). Beni Madhab Sapin v. Jadu Nath bapin. 
94 I. C. 90V = 43 C.L.J. 113 = 27 Cr. L.J. 715 = 
31 G.W.N. 148 = A.I.R. 1926 Cal. 1208. 

—Ss. 101 to 103—Affirmation of fact—Status. 

- Public prostitutes—Onus on them to prove they 

•dre not. 

Suit by alleged public prostitutes for grant of a 
perpetual injuuotion against the Municipal Com¬ 
mittee to the effect that the Committee be restrain¬ 
ed from taking any action against the plaintiffs 
under the notice under 8. 152 of the Municipal Act 
-on the ground that they were not public prostitutes 
the burden is on plaintifis to show that they were 
not public prostitutes: A.I.R. 1926 Lah. 461, Poll. 
{Jai Lai, J.). MUNICIPAL COMMITTEE, LAHORE 

V. Allah Rakhi. lOO I.C. 1010= 

A.I.R. 1927 Lah. 358. 

—Ss. 101 to 103—Affirmation of fact—Transfer 
of possession. 

- Surrender by previous tenant-~~Onus on the 

subsequent tenant to prove transfer. 

It is for the rival tenant in order to make out a 
valid surrender to establish that the previous ten- 
-ant has given over possession at the latest by the 
•commencement of the year, when the patta in his 
favour took efiect {Srivastava, J.). MiNDAl v. 
Sajid all 6 O-W.N. 1094=11 L.R.A. Rev. 24= 

A.I.R. 1930 Oudh 69. 

—Ss. 101 to 103—Affirmation of fact—Unchastity. 

- Onus on him who alleges. 

Whore the defendant alleges unohastity of the 
plaintiff the burden of proof is on the defendant to 
it. Ram Sunder Rai v. Mt. Kali Kueb. 

44 All. 683= 
A.I.R. 1922 All. 321. 
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EVIDENCE ACT (1872), Ss. 101 to 108—Appeal* 

—Ss. 101 to 103—Affirmation of fact—Wilful dis¬ 
obedience. 

- -Of employee—Onus on employee. 

In a case for oompensation for the death of a 
deceased employee, the onus to prove'wilful dis* 
obedience lies on the employer. {Kuhoant Sahay 
and Maepherson, JJ.). UBMILA DASI v. TATA 
Iron steel go., Ltd. 112 I.o. 328= 

8 Pat. 24=9 P.L.T. 511= 
A.I.R. 1928 Pat. 608. 

—Ss. 101 to 103—Alluvion and Dlluvion. 

- Assessment—"Added land **—^nus on Govern-^ 

ment to establish. 

Where Government seek to assess lands under 
the Bengal Alluvion and Diluvion Aot, the burden 
will lie upon the Government to establish that the 
lands sought to be assessed are *‘added lands’* 
within the meaning of S. 6 of that Aot. {Mookerjee 
and Ghotzner, JJ.). Sbeb Nath Roy v. Secretary 
OF State. 70 I.O. 510=50 Cai. 276= 

36 C.L.J. 345=A.I.R. 1923 Gal. 238. 

- Possession up to diluvion proved — Continu-- 

ance of possession during submersion presumed. 

If the plaintiff shows his possession down to the 
time of the diluvion his possession is presumed to 
continue as long as the land continued to be sub* 
merged. 

Further in the case of land covered by water the 
Court may and generally should, presume, in the 
absence of evidence to the contrary, that a posses¬ 
sion enjoyed by the plaintiff before the twelve 
years, has continued until within the 12 years. In 
other words when the plaintiff has shown that he 
was in possession of the land at the time of^ dilu¬ 
vion, it must be presumed that he has continued 
to be in possession within 12 years of the suit. 
9 Cal. 744 (F.B.) and 19 Cal. 660(P.O.), Foil. {Das 
and Adami, JJ.). Gajdhar PbaSAD v. MST. DUL- 
HIN GULAB KUBR. 2 P.L.T. 59= 

A.I.R. 1921 Pat. 234. 


—Ss 101 to 103—Ancestral property. 

- Mere conjectures insufficient. 

The party ^asserting the land to be ancestral 
must prove the faot.'it not being possible to accept 
mere oonjeotuces as substitutes for proof. P. R. 42 
of 1910, Foil. {Lumsden, J.), Ram Saban v, 
HARPHUL. 75 I. C. 913= 

A. I. R. 1924 Lah. 677. 


- “Assertion of ancestral nature—Proof of —Co»- 

jecture insufficient. 

In a case in whioh the ancestral nature of land 
is in dispute the party asserting that suoh land is 
ancestral is required to prove his assertion and 
conjectures cannot be accepted as a substitute for 
proofs. 42 P.R. 1910 (P.C.,) Bel. on. {Broadway and 
Abdul Qadir, JJ.). MUNSHA SINGH v. UTTAM 
Singh. 64 I. C. 428=4 L. L. J. 31= 

A. I. R. 1922 Lab. 65. 


—Ss. 101 to 103—Appeal. 

- Judgment appealed from—Burden of showing 

it as wrong. 

In appeals the burden of showing, that the judg¬ 
ment appealed from is wrong, lies upon the appel* 
lant. If all he can show is nicely balanced calcu¬ 
lations, whioh led to equal possibilities of the 
judgment on either the one side or the other being 
right, he has not suoceeded. A.I.R. 1922 P. C. 89, 
Foil. {Baea, J.). MUSTAFA HUSAIN V. MT. 
8AIDUL NISAN. 99 I.C. 256= 

3 O.W.N. Sup. 282 = A.I.R. 1927 Oadh 66. 

- ..-Burden of proof — Tenability—Error of 

ciple—Appeal Ues. 
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EVIDENCE ACT' (1872), Bb. 101 to 103—Ap peal. 

A deoision based on an error of the principles 
Boverning the question of onus Tirill be set aside. 
{F/orde and Cavipbell, JJ.). FIRM GANDA SiNGH 
GAl^GARAM V. NUR AHAMAD. 96 I.G. 820= 

A.I R. 1926 Lah. 653. 

- Burden of proof—Appellant must show ih'xt 

judgment appealed from is wrong — Appeal. 

In appeal tho burden of showing that the judg* 
mont appealed from is wrong lies upon the appel¬ 
lant. If all he can show is nicely balanced calcu¬ 
lations which load to the equal possibility of judg¬ 
ment on either the one side or the other being 
right, he cannot bo said to have succeeded. (Lord 
Buck^naster). NASA KiSHORE MANDAL v. UPEN- 
DBA KlSHORB MANDAL. 65 I.C. 305= 

20 A.Ii.J. 22=35 C.L.J. 116 = 
1922 M.W.N. 95 = 26 C.W.N. 322= 
3 P.L.T. 311=24 Bom. L.R. 348 = 
15 M.L.W. 417 = 30 M.L T. 234= 
A.I.R. 1922 P.C. 39 = 42 M. L.J. 253 (P C.). 

- Judgment appealed from—Onus of proving it 

wrong. 

The onus of proving that the judgment and decree 
appealed agaiaat are wrong is on the appellants. 
(Woodroffe and Cuming, JJ.). TARAMONI CHAU- 
DHURANl V. GOPAL DAS OHAUDHURY. 

65 I.C. 182 (Cal.). 

—Ss. 101 to 103—Assets. 

- Receipt by executor—Proving extent—Onus on 

executor. 

Where a question is raised as to the extent of 
assets received by an Executor on the death of the 
testator, the burden of proof on the point is 
entirely on the executor. {SJookerjee and Chotzner, 
JJ ). PULIN Bbhari DEY V. Satyacharan. 

70 I.C. 548=36 C.L.J. 367 = 
A.I.R. 1923 Cai. 79. 

—Ss. 101 to 103—Bailment. 

- Proof of care. 

The burden of proof lies on the bailee to show 
that such care as a man of ordinary prudence 
would have exercised, was duly exercised by him 
in respect of goods entrusted to him. 22 Mad. 524, 
Foil. (Pratt, J.). MAUNQ PO Thaik v. Maung 
THA Byaw. 74 I-C. 18=1 Bur. L.J. 132= 

A.I.R. 1923 Rang. 74. 

—Ss. 101 to 103—Benanii. 

_ Pa/rties to sale—Near relations—Onus on ven^ 

dee to prove valid sale. 

Obiter'. Where the vendor and vendee are near 
relation and the sale-deed is in possession of the 
vendor the burden of proving that the sale is not 
bogus is on the vendee. (Macnair, A.J.C.), MOHAN- 
SINGH V. PUNJI. 103 I.C. 812= 

A.I.R. 1927 Nag. 327. 

-The onus of proving that the ostensible 

owner is not the real owner is on the party so 
alleging. (Suhrawardy and Mukerji, JJ.). Rajani- 
KANTA V. ABANI KaNTA. 94 I.C. 33 = 

A.I.R. 1926 Cal. 850. 

- For plaintiff's benefit —Onus on him. 

The burden of proving that a bond, a suit 
brought thereon, and an execution sale under the 
decree obtained in the suit, were all benami for 
the plaintifi lies upon him. (Woodroffe and Ohose, 
JJ.). SHAM LAI. RAI OHOWDHURY v. RADHA 
CHARAN RAI. 81 I. C. 774=39 C. L. J. 98. 

- Shifting of onus. 

There is no doubt that the onus of proving benami 
was upon the defendants who set it up, but after 
the dedaite statements made by his witnesses as to 
the plaintiff’s dealings with the property indicating 
that he was the owner of the property, the plaintifi 


EVIDENCE ACT (1872), Ss. 101 to 103—Conside¬ 
ration. 

ought to have examined himself and denied those' 
statements on oath. (N. R. Chatterjee and Pear¬ 
son, JJ.). Jagadish Chandra Deo Dhabai* 
Deb V. Bhubaneswar Mitra. 76 I. c. 241 = 

27 C. W. N. 38=37 C. L. J. 265 = 

A. I. R. 1923 Cal. 121.. 

—Ss. 101 to 103—Carrier. 

- Railway Company—Necessary pleas. 

It is necessary expressly to plend “loss’* and' 
the execution of risk note, if the defendant railway 
wishes to escape the ordinary liabilities of a bailee. 
{Foster, J.). EAST INDIAN RAILWAY OO. ANI> 
G. I. p. ry. Co. V. firm Sukhdbo Das. 

74 I. C, 431 = 4 P. L. T. 443= 
A. I. R. 1924 Pat. 25. 

- Weight, etc., unknown — Shortage—Onus otu. 

him alleging. 

Burden is on the plaintifi to prove short\ge 
where the bill of lading expressly says “weight 
contents and value when shipped unknown.” (1917)- 
2 K. B. 679, Ref. (Krishnan, J.), SUBRAMANIA 
CHErTY V. British Indian Steam Navigation. 
Co., Ltd. 72 I. C. 408=17 M L. W. 363= 

A. I. R. 1923 Mad. 523. 
—Ss. 101 to 103—Compromise. 

- Compromise of suit—Conclusive on parties and 

their descendants. 

Where in a partition suit the defendant pleads 
that plaintifi is not entitled to any share as he is. 
ccngcnitally blind, but the defendant does not- 
proceed with the trial of the issue and enters intO' 
an agreement with the plaintiff by which the dis¬ 
pute is settled and one of the conditions of which, 
is the recognition of the plaiutifi’s title by the. 
defendant, the agreement is binding on the defen¬ 
dant and his descendants and is conclusive of the. 
plaintifi’s right to share in the joint property. 
(Lindsgy and Xanhaiya Lai, JJ.). BUDH Sagar- 
V. BISHUN SAHAI. 86 I. C. 554 = 

23 A. L. J. 141 = 47 All. 327 = 
A.I.R. 1925 All. 366. 
- Decree against minor—Challenged on attain¬ 
ing age—Proof of invalidity of proceedings—Onus on. 
minor. 

The contention that if a minor on coming of age 
challenges a decree passed against him on the basis 
of a compromise even though he does not allege in 
what manner the compromise is invalid the burden 
is immediately thrown in the opposite party of 
establishing that all proceedings in the suit wero 
regular, is a very startling one and not borne 
out by the authorities. [Daniels, J.). RADHA 
KriSHUN Shukul u. NOKH LAL. 74 1.0.964 = 

21 A. L. J. 488 = 4 L.R. A. Civ. 481 = 

A.I.R. 1923 All. 566. 

—Ss. 101 to 103—Condition. 

■ ••“Contract—Onus of proving it — Conditional. 

The party who alleged that a contract is condi¬ 
tional on the happening of a certain contingency 
must prove the existence of such a condition by 
clear and unequivocal evidence. (Abdul Raoof and- 
Jai Lai, J.). Ganshi Lal Kundan LAL v. DEBI 
Sahia GULZARI Mal. 105 I.C. 285 = 

A I R. 1927 Lab. 481. 
—Ss. 101 to 103—Consideration. 

- Circumstances of parties—Shift burden of 

proof. 

Debtors were majors and literate having a 
fair knowledge of English and claiming to bo 
businessmen possessed of large property. They 
were neither “expectant heirs” nor had just com© 
of age. The creditor had not been proved to be a- 
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EVIDENCE ACT (1872), Sa. 101 to 103—Considera' 
tion- 

'profdssiona.l money-lender and the execution of the 
pro-notes in question was admitted. 

Held, that the onus to prove want oE consideta- 
■tion should be placed on them. 25 Bom. 367, Dist. 
{Tek Chandand Hilton, JJ.), DiN MohA.mnadw. 
?BADRI NATH. 120 I. C. 417=11 L.L-J. 511 = 

A.I.R. 1930 Lah.63. 

- Admission in a document—Onus on him alUg- 

'i,ng failure. 

Where it has been admitted or proved that 
an admission of consideration has been made or 
■executed in a document, the onus of proving want 
of consideration rests on the person asserting want 
of consideration : A.I.R. 1925 Lah. 471 (F.B.) and 
A.I.R. 1927 Lah. 272. Foll.\ 17 P.R. 1838, Diss. 
jrom. {Broadway and Bhide, JJ.), PARAS DAS «. 
SURAJ BHAN. 104 I.C. 173= 

A.I.R. 1927 Lah. 823. 


- Pro-note—Different stories at different stages — 

'Onus on payee. 

Where, in a suit on promissory note, plaintiff 
^et up different stories as to consideration ac 
different stages, the burden of proving considera¬ 
tion shifts on him. 48 P R. 1915, Foil. {Tek 
.Chand, J.). SUNDAR SiNGH v. KHUSH RAM. 

102 I.C. 42=28 P.L.R. 293 = 8 L.L.J. 234 = 

A.I.R. 1927 Lah. 864. 

- Admission in a document—Onus on executant 


■to prove failure. 

Where an unregistered document, the execution 
of which is admitted or proved, contains an admis¬ 
sion of the payment of the consideration the onus 
lies on the person executing the document to prove 
that what he himself admitted to bo true, was, as a 
matter of fact, false and that he did not receive 
the consideration '. A. I. R. 1926 Lah. 471 (P.B.). 
Foil. {Broadway andZafar Ali, JJ). MahOMAD 
BAKHSH V. 8HADI MAHOMED. 100 I. C. 60= 

8 Lah. 123 = 27 P.L.R. 768= 
A.I.R. 1927 Lah. 272. 


_ Execution of mortgage admitted — Considera¬ 
tion recited but denied o»tus on mortgagor^Gross 
inadequacy — Inference. 

Where a mortgagor admits execution of a mort¬ 
gage-deed, it is for him to prove that he has not 
Teoeived the consideration recited in the deed. The 
mere fact that ho was a reckless borrower does not 
affect the question of onus. Gross inadequacy of 
consideration can lead a Court to the conclusion 
that the patty did not understand what he was 
• doing. {Abdul Raoof and Moti Sagar, JJ.). JIWA 
RAM V. Jhanda Singh 92 I.C. 348 (Lah.). 


- -As against purchaser of equity of redemption, 

mortgagee has to prove consideration—Onus how dis¬ 
charged. 

A mortgagee as against a purchaser of eqnity of 
redemption from the original mortgagor 
prove by affirmative evidence the validity of tne 
consideration and also that it had passed from the 
creditor to the debtor. The mere adraisFion of tne 
debtor in the mortgage-bond does not shut the 
onus as it would have been if the suit had b^n 
brought against the mortgagor 

has to give the best evidence possible that the bond 
was for areally good consideration. « 4 .u 

Whore the bond debts which formed p^t of the 
consideration wore debts going back to about forty 
years from the time when the suit was brought and 
the plaintiff was able to produce two of the numer¬ 
ous attesting witnesses to the bond, 
proved the mortgage-bond but also stated that the 
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tion. 

cousideration for the bond was admitted by the 
debtor before them, and there was practically no- 
effective cross-examination of those witnesses pn 
this point, 

Held, that it could be safely said that considera¬ 
tion for the bond had been established by the evi¬ 
dence of those witnesses. {Walmsley and Chakra- 
varty, JJ.). JAMINI MOHAN v. JAGABANDHG 

SINGH. 89 LG. 927 = A.I.R. 1926 Gal. 295. 

- ‘Admission in a document—Onus to prove 

failure on executant. 

Where an unregistered document, the execution 
of which is admitted or proved, contains-an admis¬ 
sion of the payment of the consideration the onus 
lies on the person executing the document to prove 
that what he himself admitted to be true was, as a 
matter of fact, false and that he did not receive 
the consideration. A.I.R. 1925 Lah. 471, Foil. 
{Fforde and Campbell, JJ,). THE FIRM GANDA 
SINGH V. NuR Ahmad. 96 I. G. 829= 

A.I.R. 1926 Lab. 653. 

■ — -Admission in mortgage-deed^Execution proved 
—Onus to prove failure on viortgagor. 

The onus of proving consideration in the first 
instance lies on the mortgagee, but when execu*- 
tionofthe document sued upon has been proved or 
admitted, if the document contains a recital ad¬ 
mitting receipt of the consideration, the onus 
would then lie on the opposite party to show that 
that admission was false. 6 Lah. 470 ; A.I.R 1925 
Lah. 471 (F.B.). ReX. on. {Broadway and Fforde, 
JJ.). Pdnnd Ram v. Ghulam hgssain. 

96 I.G. 630=7 Lfth. 297=27 P.L.R. 463= 

A. I. R. 1926 Lah. 494. 

Execution admitted, consideration denied— 
Onus is on executant. {Broadway and Abdul Qadir, 
JJ.). MAHOMED HUSSAIN®. RAM LAD. 

71 I.C. 783 = 5 L.L.J. 198= 
A.I.R. 1924 Lah. 39. 

-———■Admission in unregistered document — E.vecu~ 
tion proved—Onus on executant to pro ve failure no 
difference in effect between registered and unregistered 
documents. 

Where an unregistered document, the execution 
of which is admitted or proved, contains an admis- 
eion or reoital of the payment of the consideration, 
the onus lies on the person executing the docu¬ 
ment to prove that he did nob receive the conside¬ 
ration. There is no valid reason in principle for 
drawing a distinction between an admission in a 
registered deed and that contained in an unregis¬ 
tered document, in so fat as the question of onus 
probandi is concerned. {Shadi Lai I.C. J., Broadway 
and Abdul Baoof. JJ.).'Rk\a. CHAND®. OHHDNAN 

MAD. 88 I.G. 301 = 7 L.L.J. 396=6 Lah. 470= 
26 P.L.R. 369=A. I. R. 1925 Lah. 471 (F.B.). 

— - ‘Pro-note—Onus on maker to prove failure —■ 

But payee's failure to make out can be availed of by 
maker. 

Though it is undoubted that the onus does he 
upon the defendant, to prove that no consideration 
was given, nevertheless, if a plaintiff, when con¬ 
sideration was denied in the written statement, 
goes into the witness box, and if the result of his 
ex.imination is that he fails to establish the point 
which he set out to make, namoly, that he gave 
the consideration and the Court ie thus satisfied 
that he did not give the consideration which he 
alleges, the defendant oan avail himself of that and 
has a right to decree. This iu no way trenches upon 
the ordinary rule that the defendant must prove 
absence of consideration if that is his case. {HearSt 
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ration. 

■ O.J.andBanerjee,J.), MuHAMiilD Shapi KhaN 
■V. Muhammad moazzam Adi Khan. 79I.C, 464 = 

67 l.C. 684~A.I.R. 1923 All. 214. 

' Admission in registered document. 

Where plaintiff reoited and admitted the receipt 
-of a sum in the registered document, the burden of 
proof to show that he did not receive it is on him. 
'{Le Rossignol and Sarrison, JJ.). MAUGLI v. 
BlDHA XjAD. 76 l.C. 9t6:=6 L.L J. 457= 

A.I.R. 1923 Lah. 404. 

- Promise to pay—Consideration denied onus on 

payee. 

Where the document was couched in the follow¬ 
ing terms :— 

*■ Undersigned promise to pay to Lala Hira Lai 
and Assa Ram the sum of Rs. 1.000 (rupees one 
.thousand only) payable during the period of one 
year without interest,” 

Held, that the burden of proof was on the exe- 
-outee to prove consideration where the executant 
admitted only execution while the other members 
of the family of the executant denied both execu¬ 
tion and consideration. 100 P.B. 1915, Dist. (Abdul 
Haoof and Moti Sagar, JJ.). RAGHU Nandan v. 
Budhu Mad. 88 l.C. 230= A. I. R. 1923 Lah. 346. 

•Admission in sale-deed-^nus on person jdead- 
•ing failure—Purchaser not in possession — Insuj^cient 
to discharge. 

Where a vendor admits in his sale-deed the 
receipt of consideration, the onus of proof that con* 
eideration was not paid lies on the person pleading 
the absence of consideration. The mere fact that 
the purchaser was not in possession after his sale 
is insufidoient to discharge it. (Batten, J.C.). Mt . 
.KASTUaiBAI V. BALIRAM. 68 l.C. 732 = 

A.I.R. 1923 Nag. 15. 

•Adynission of execution—Onus of failure on 
defendant. 

Befendant having admitted the execution of the 
■ document it is for him to establish that conside¬ 
ration did not pass. (Coutts and Das, JJ.). HARI 

Prasad ghowdhurt v. harihar Prasad 
OHOWDhUBY. 70 l.C. 804=1923 P H.C.C. 20= 

A.I.R. 1923 Pat. 205. 

_ TJnstamped entry —Plaintiff's failure to pro- 

.duce account boohs— Onus of failure not on defen¬ 
dant. . .. ■ . 

The plaintiffs claimed certain sum of money, 

principal and intocesc included. It was alleged 
that this transaction had been entered in the plain¬ 
tiffs’ account book, which had been duly signed by 
the defendant, who had also made an entry in the 
same account book in his own handwriting. 
Defendant denied having borrowed any money from 
the plaintiffs and alleged that there had formerly 
been a partnership between him and them. He 
stated that the plaintiffs contemplated carrying on 
-another kiln in partnership with him and that 
under that impression and thinking that the plain¬ 
tiffs would contribute a similar sum towards the 
partnership capital, he had signed and written the 
memorandum in question, without however having 
received any sum of money. The entry was not 
stamped and attested because it was intended to 
have the whole transaction duly attested and com¬ 
pleted when land could be procured, 

Held, the burden of proof of the failure of the 
consideration could not be thrown on the defend¬ 
ant. The failure to produce the Bahikatha of the 
previous year by the plaintiffs to contradict the 
•defendant who aJleged partnership, strengthened 
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defendant’s position. (Broadway and Abdul Baoof, 

JJ.). RuBiA Singh v. toonia Mad. 

60 l.C. 730 = 4 L. L.J. 73= 
A.I.R. 1922 Lah. 309. 

- Renewal bond—Consideration yet to be proved 

by plaintiff. 

In a suit on a bond, the plaintiff is not absolved 
from proving the consideration merely because 
the suit bond was executed in consideration of a 
previous bond. (Wilberforce, J.). JETHA MAD v. 
HASAD. 40 P.L.R. 1921 = A.I.R. 1921 Lah. 374. 

- Execution admitted partial failure pleaded — 

Onus on debtor. 

Where the execution of the bond had been ad¬ 
mitted and the receipt of consideration was not 
denied but it was alleged that full consideration 
could not be admitted, and finally repayment of 

the debt was definitely alleged. 

• 

Held, thit the onus was on the debtor to show 
that the bond was without consideration. (Broad^ 
way and Abdul Qadir, JJ.). QlRDlT SiNGH v. 
Karam Dad. 77 l.C. 246=4 L.L.J. 199 = 

A.I.R. 1921 Lah. 199. 

Partial failure—Onus on mortgagor. 

Where in a suit by mortgagee for possession as 
mortgagee the mortgagor did not deny receipt of 
whole consideration but pleaded non-receipt of a 
part; 

Held, that the onus to show that consideration 
had not passed in full is on the mortgagor. 20 P.L. 
R. 1915. (Broadway and Wilberforce, JJ.). GANGA 
Ram V. RUDIA. 64 l.C. 901=2 Lah. 249 = 

106 P.L.R. 1921=A.I.R. 1921 Lah. 128. 

—Ss. 101 to 103—Contract. 

•Grounds of invalidity—Onus on him who 
alleges. 

If a contracting party alleges that an agreement 
is opposed to public policy, it is for him to set out 
and prove those special circumstances which will 
invalidate the contract: 1 C.L.J. 261 and SN.L.R. 
182, Foil. (Kinkhede, A.J.C.). GOPAL RAO v. 
BA6U. 107 I. C. 903=A.I.R. 1928 Nag. 273. 

- Different intention—Onus on party asserting. 

The ordinary presumption is in favour of the 
legality of a contract and it is for those, who assert 
that it was not intended to perform the contract in 
the manner recited therein, to prove their assertion. 
(Harrison and Jai Lai, J J.). FIRM KANWAR Bhan 
V. FIRM GANAPAT Rai. 94 l.C. 304 = 

7 Lah. 442 = A.I.R. 1926 Lah. 318. 

• ••‘Intention not to enforce—Party alleging must 
prove. 

The party disputing that he was liable uuder 
certain contracts on the ground that they were 
wagering contracts would have to shew that at the 
time the contracts were onbored into, the parties 
did not intend to carry out the contracts, but 
agreed to abide by the prices ruling at the due 
dates, when differences would be paid or received. 
(2Jacleod, C.J. and Crtintp, J.). GANGAD.4,S Nara- 
YAND.\.S V. JEKISO^^DAS MANOHARAM. 

73 I.G. 1032=25 Bom.L.R. 520= 

A.I.R. 1923 Bom. 458. 
‘‘Wagering—Onus on party pleading. 

In contracts, the burden of proof, that they are 
of wagering nature is on the person who takes 
that defence. (Macleod, C.J. and Shah, J.). RAJMAD 
RAMN.ARAYAN V. budasahbb abdug Saheb. 

66 I. C. 943=21 Bom. L.R. 115 = 

A. I. R. 1922 Bom. 81. 
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BYIDENGE ACT (1872), Sb. 101 to 103—Criminal 
Trial. 

—SB. 101 to 103—Criminal Trial. 

■ - Qualified ^ivilege—Onus of good faith on 

defamer. 

Qualified privilege, as the term indicates, pro¬ 
vides only a qualified protection, and the person 
charged with the defamation must prove that 
he used the privilege honestly, and the onus of 
establishing that lies upon him, {Walsh, J.). LalA 
LAOHMAN PbASAD V. MAJJU. 77 I.C, 913*= 

A.I R. 1923 All. 167. 

—Ss. 101 to 103—Castom—Chistis of Ferozepnr. 

- Ancestral property—Restricted power of aliena’ 

tion—Onus to prove power on vendor. 

There is therefore the presumption that among 
these Chistis of Perozepur District the power of 
alienation is restricted in respect of ancestral pro¬ 
perty. The onus of proving that vendor had an 
unrestricted power of alfenation is on the vendee. 
{Broadway and Currie, JJ.). AtA Muhammad 
V. FATEH Muhammad. a. I. R. 1930 Lah. 900. 
—Sa. 101 to 103—Custom—Inheritance. 

•- Exclusion of daughters alleged—Onus on party 

alleging. 

In the case of High Class Hindus, where a 
custom is alleged to exist whereby daughter is 
excluded by collaterals from inheriting the pro¬ 
perty of her father who was separate, the onus of 
proving such a custom is on the party alleging it. 
{Harrison and Dalip Singh, JJ.). XJMRA v. MT. 
DURGA DEVI. 106 1. G. 225 = 8 Lah. 541 = 

29 P.L.R. 112= A.I.R. 1*^27 Lah. 539. 

—Ss. 101 to 103—Custom—Office dhara ” con¬ 
tract. 

- Person relying must produce and prove printed 

forms. 

Where a contract is alleged to be on “office 
dhara” and where the “office dhara” refers to the 
practice of certain firms as seen in printed forms 
used by thc-m, a plaintiff relying on the term 
“office dhara,” must produce and prove the printed 
forms above mentioned. {Kennedy, J.C. and 
Rupchand Bilaram, A.J,C.). Firm OP DassomaL 
Ramchand V. Firm of YusAPAiii adamji. 

86 I.C. 364 = 18 S.L.R. 265 = 
A.I.R 1925 Sind 80. 

• —Sb. 101 to 103—Custom—Opposed to statutory 
right. 

- Onus on party relying on custom. 

Where the widow of a co-sharer has a statutory 
right to demand partition and another co-sharer 
denies hrr right to compel partition by virtue of 
a custom to the contrary, the onus of proving such 
custom is on him. {Martineau and Moti Sagar, 
JJ.). SANTA SINGH V. BASANT KAUB. 71 I.C. 28 = 

19 P.W.R. 1923=A.I.R. 1923 Lah. 81. 

—Ss. 101 to 103—Castom—Riwaj-i-am. 

- Daughters excluded—Onus of proving right to 

succeed is on daughter. 

Where, therefore, there is an entry to the effect 
that agnates exclude daughters in succession to the 
property, whether ancestral or self-acquired of their 
Bonloes fathers, the onus is on the daughter claim¬ 
ing to succeed to her father’s land to show custom 
entitling her to succeed ; A.I.R. 1916 P.C. 129 and 
A.T.R. 1928 P. C. 294. Rel. on. {Teh Chand and 
Agha Haidar, JJ.). DHARA SINGH v. MT. ARURI. 

A.I.R. 1930 Lah. 761. 

- Presumption — Riwaj-i-am—Correctness of the 

entries. 

The Courts in the Punjab are bound to make an 
initial presumption in favour of the correctness of 
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the entries in riwaj-i-am. {Tek Chand and Agh».- 
Haidar, JJ.). DHARA SiNGH v. MT. Ardri'. 

A.I.R. 1930 Lah. 761. 

Custom—Contrary to—Onus onpart/y relying. 

Where a party wants to rely on a.custom opposed 
to that given in the Riwaj-i-am of a certain dis^. 
trict, It is incumbent on him to prove the existence 
of such a custom. {Tek Chand and Bhide, JJ.).. 
Gulam Mahammad V. Mt. Fatima. 

109 I.C. 326 = 10 L. L. J. 304. 
- Onus on person challenging. 

Onus of proving an entry in Riwaj-i-am to h»- 
wrong lies on the party asserting it to be wrong: 
45 P. R. 1917 (P.C.). Poll. {Martineau and Moti- 
Sagar, JJ.). ALLAH WASAYA v. MT. ZoHBAN. 

85 I.C. 436=5 Lah. 535 = A.I.R. 1925 Lah. 258. 

- Defendants' plea of special custom supported— 

Plaintiff to prove general custom applies. ■ 

Where the defendants plea of the applicability of 
a special custom to the parties, Is supported by en¬ 
tries in the Riwaj-i-am the onus will be shifted to 
the plaintifi to make out that only the general 
custom applies. {Martineau and Harrison,. JJ^, . 
Mst. Sardar Khanam V. Amir Zaman Khan.^ 
70 I.C. 227 = 3 Lab. 392:? A.I.R. 1923 Lah. 125, 
Initial onus shifted by entry in. 

Though the initial onus is on the collaiteral's. of, 
the 6th degree, to prove their right to succeed in * 
the presence of daughters yet an entry in tihe^* 

to that effect is sufficient to shift the , 
onus from the collaterals to the daughters. {Soott- 
Smith and Broadway, JJ.). MST DHAN Kaub v. 
SUNDAR. 67 I.C. 415=3 Lah. 184=- 

A .I.R. 1922 Lah. 387. 

—Ss. 101 to 103~Declapation. >i; 

- Suit to establish—Sale by judgment-debtor — 

Consideration, possession and good faith rtvu^ be ;prov- 
ed in serial order by plaintiff. 

In a suit bv an objector for establishing sale by ' 
judgment-debtor, burden lies on plaintiff of prov¬ 
ing consideration, possession and good faith.' 
Questions of consideration, possession and good, 
faith must be decided in serial order. 

The burden of establishing the passing of bonsi- ' 
deration rests on the plaintiff. That is obviously 
the primary question to determine ; then the 
question of possession is to be decided. If these ’ 
points are found in favour of the plaintiff the onps ' 
of establishing good faith would still rest upon 
plaintiff but would be a much lighter one: * 
15 W.R. 280 ; 23 Cal. 950; 25 Cal. 78, Dist.; 2 N.L.R: ' 
87, FoZf. {Findlay, O.J.C.). ViNAYAK v. KANI- 
BAM. 92 I. C. 810 = A. I. R. 1926 Nag. 293. 

—Ss. 101 to 103—Duty of Court. 

-Onus probandi applies in case of doubt — Court 

cannot be blind to facts established. 

Onus probandi applies to a situation in which 
the mind of the Judge determining the suit' is left^^ 
in doubt as to the point on which side the balance ‘ 
should fall in forming a conclusion. It does happen 
that as a case proceeds the onus may shift from 
time to time. There never is any duty upon'the- 
part of the Judge to be blind to facts established’ 
before him or to a whole category of facts extend¬ 
ing over a long period of time and establishing the 
possession of property for generations as being 
one line and not in two lines. {Lord Shaw-r 
YELLAPPA RAMAPPA V. TIPPANNA. 

114 I. C. 13=31 Bom. L. R. 249 = 

53 Bom. 213 = 86 I. A. 13=1929 A. L. J. 4= 

49 C.L.J. 104=29 M.L.W. 281 = 33 C.W.N. 238^ 
A.I.R. 1929 P. C. 8 = 56 tf. L. J. 287 (P.C.)i-^ 
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Court. 

Court to fix the burden where it lies in law. 

It would be wholly wrong to allow the burden 
of proof to be shifted by a redundant averment 
in the pleading or by an inoautious acoeptanoe of 
an issue framed upon that averment. The Court 
ought to consider where the burden lies in law. 
{Phillips, Offg. C. J".* BeasUy and Ananthakrishna 
Ayyar, JJ ). GUNSHA.MDOSS v. GULAB Bl BAI. 

106 I C. 130=50 Had. 927=39 M. L. T. 431 = 
26 H. L. W. 697=A I. R. 1927 Had. 1054= 

33 M. L. J. 709 (F.B.). 

- Oyi,us on plaintiff—Defendant cannot be called 

to traverse. 

Where the onus of establishing a positive or . 
negative allegation lies upon the plaintiS, the Court 
will not order the defendant to give particulars of 
his traverse of that allegation. {Madgavkar, A. J, 
C.). Ij. Collins v. Charles Booth & Co . Ltd. 

80 I.C. 958= 17 S.L. R. 9 = 
A.I.R. 1921 Sind 106. 
— Ss. 101 to 103—Ejectment. 

- Right to remaim,—Onus on defendant. 

Where in an ejectment suit the piaintifi’s main 
case was that the defendants were on the land and 
that they were trespassers* with no rights to remain 
on the land and the defendants admitted the plain* 
tiff’s superior title to the land. 

Held, that the defendants must show that they 
had a right to remain. {Newbould and Panton, 
JJ.). Probodh Chandra Das v. Rirsinha 
Bagani. 71 I C. 319= 

A.I.R. 1924 Gal. 330. 
—Ss. 101 to 103—Execution of decree. 

- Attachment of property — Decree-holder to prove 

—Judgment debtor's ownership. 

It is for the decree-holder to clearly establish 
that the property belong** to his judgment debtor 
only and is liable to be sold in execution of the 
decree. {Broadway and Moti Sagar, JJ.). ISHAR 
DAS V. PAZAL ILAHI. 77 I.C. 316 = 

A.I.R. 1923 Lah. 522. 

— Sb. 101 to 103—Execution of document. 

- Proof of date—Onus on plaintiff. 

The plaintiff has to state when his cause of action 
arose, e.g., the date of the execution of a promis* 
sory note on which a suit is based and it lies upon 
him to substantiate that statement. To oast the 
burden on the defendants would run counter to the 
provisions of Ss. 101 and 102, Evidence Act ; 5 Cal. 

36 ; 9 Cal. 744 and A.I.R. 1926 P.C. 9. Rel. on; 7 All. 
677, Dist. {Curqenven, J.). SUBBARAYDLU NaidU 
V. VenoamA NAIDU. A.I.R. 1930 Mad. 742. 

- Execution on blank paper—Onus on plaintiff to 

prove execution. 

Where the plaintiff sued relying on a document 
which the defendant affirmed to be only a blank 
piece of pap to which he was asked to affix his 
signature and thumb impression, 

Held, the burden of proof of its execution lay on 
the plaintiff. {Rafique and Dim,dsay, JJ.). Pirbhu 
DATAL V. Tula Ram. 68 I.C. 809= 

20 A. L.J. 672=A.I.R. 1922 All. 401. 
— Sb. 101 to 103—Exception to rule. 

- General rule —Prima facie case being made out, 

onus is on defendant to disprove—Does not apply 
where defendant is not claiming under the executant. 

The general rule that where no other suspicious 
circumstances appear, the plaintiff by merely prov* 
ing the execution of the document containing re¬ 
citals must be taken to have made oo\,s, prima 
facie case, and it is for the defendant to meet that 
case by adducing evidence, applies only to the 
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case where the defendant is executant or person 
claiming under him. It has no application where 
the executant mortgages joint family property 
and defendant is not his heir, but one to whom 
the family properties came by survivorship ; 
A.I.R. 1930 Mad. 251, Ref. ; 36 I.C. 455, Expl. ; 
A.I.R. 1922 P. C. 56, Rel. on. {Ananthakrishna 
Ayyar, J). MABRIAPPA GOUNDAN v.Palaniappa 
Goundan. A.I.R. 1930 Mad. 796. 

—Ss. 101 to 103—Fraud. 

- Effects of fraud removed—Onus on party 

benefiited by the fraud. 

Where fraud has been established in a case 
against a party who is deriving benefit therefrom it 
is for him to show that the continuing effects of 
fraud which was perpetrated have been removed : 
17 Bom. 341 (P C.); A.I.R. 1923 Pat. 435 and A.I.R. 
1924 Pat. 496, Foil. iWort, J.). Beas SiNGH v. 
Khedu Mian. 123 I.C. 637= A.I.R. 1930 Pat. 58. 
- Knowledge of fraud before limitation. 

Fraudulent nature of the sale proceedings 
and the competency of the applicant in the circum¬ 
stances to have the sale set aside having been 
established the onus of proving that the fraud was 
known long before limitation is upon the decree- 
holder: 12 P. R. 1898, Foil. {Coldstream, J.), 
Mt. Jamnat V. Abdul Raman Khan. 

112 I.C. 847 (Lah ). 

- Burden on person alleging. 

The burden of proving the fraudulent nature of a 
transaction lies ordinarily on the persons who seek 
to impeach it. {Raza, J.). Lachmi NARAIN v. 
Mt. Nazeeb Fatima. 94 I.C. 927= 

A.I.R. 1926 Oudh 501. 

■ ■■ Where a transaction has remained un¬ 
challenged for ovor 50 years, and where the 
managing trustees at the date of the transaction are 
dead, the onus is on the plaintiffs to upset it on the 
ground of fraud or breach of trust. (Schwabe, 
C.J. and Odgers, J.). C. DORAIVBLU MUDALIAR 
V, AUDIKESAVALU NAIDU. 70 I.C. 87 = 

^ 1922 M.W.N. 620= A.I.R. 1922 Mad. 409. 

Prima facie open transaction—Onus on person 
attarking to prove fraud. 

Where a transaction is carried out openly and 
publicly and everything is done which ordinarily 
would be done to give effect to it, it certainly 
lies on the person challenging the transaction to 
show that the transaction was other than appeared 
on the face of it and was really intended to cover a 
fraudulent motive. {Daniels and Dalai, A.J.Cs.). 

Mst. Hafiz-un-Nisa V. Jawahir Singh. 

66 I. C. 24 = 24 0. C. 374= 
A. I. R. 1921 Oudh 209. 

- Transferee for consideration—Onus of proving 

fraud is on the other party. 

Where the claim of tho transferee has been 
rejected in execution proceedings and a suit is 
brought to vindicate that claim, the onus lies in 
the first instance on the transferee. The onus is 
discharged as soon as he establishes that the trans¬ 
fer under which ho claims is for good consideration 
and then the onus is on the opposite party to esta¬ 
blish a fraudulent intention underlying the trans¬ 
fer. (1919/ P.H.C.C. 409, Ref. ; 44 Cal. 662 (P. 0.), 
Rel. on. {Coutts and IJacpherson, JJ.). BlBI 
SAIRA V. BIBI SaLIMAN. 63 I.C. 111 = 

2 P.L.T. S77=A.I.R. 1921 Pat. 395, 

- -^stensibily bona fide transaction — Party 

alleging fraud must prove it—When onus shifts. 

Where outvrardly a deed of sale which is ’ duly 
registered purports to create a title in a certain 
person, it is ordinarily not for him to prove the 
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ness. 

bona fides of the transaction, or that there was 
valid consideration. It is for the party who alleges 
that that was a fraudulent transaction to defeat a 
creditor, to prove the fraud alleged and the want of 
consideration. But when he has established cir¬ 
cumstances pointing to the truth of the facts he 
alleges the onus will be shifted and it will be for 
the other party to prove consideration (Robinson, 
C.J. and Duckworth, J.). MauNG PO.LXJ v. Maung 
PO Kwa. 65 I.c. 822=11 L. B. R. 89= 

A. I. R. 1921 L. B. 58. 
—Ss. 101 to 103— GenuineneBB. 

- Pro-note alleged as forged—Onus on defendant. 

Plaintiff sued defendant fora certain sum due 
on the promissory note. The defendant denied 
taking the principal sum mentioned in the promis¬ 
sory note, vie., Rs. 1.300 and denied signing the 
promissory note in the form it had assumed when 
the case was brought. He admitted that his sig¬ 
nature appeared on the note, but said that when 
he signed it, the only entries were the figures ' 
Bs. 300 at the top of the paper, and signature at 
the bottom. 

The case was decreed in favour of the plaintiff, 
not because the trial Court was satisfied that the 
loan alleged had been made, but because the defen¬ 
dant had not succeeded in proving affirmatively 
that the noteas produced was a forgery. (Rutledge, 
C.J. and Brown, J.). HOE Mdh. v. I. M. Shedat. 
105 I.C. 361*5 Rang. 527=A.I.R. 1927 Rang. 319. 

—Sb. 101 to 103—GenninonesB—Accounts. 

_ Suspicious circumstances—Onus of proving ac¬ 
counts to be fictitious is not on defendant. 

The family firm of which the debtor was once a 
member was once the richest firm, so much s® that 
the plaintiffs themselves were indebted to it to the 
extentt of over three lakhs of rupees, and all their 
property was mortgaged in favour of it for that 
debt Another suspicious circumstance was that 
they had this debt set off against their own debts. 
Secondly, there was the fact th'vt they brought the 
suit after the debtor’s death though he lived for 
more than five years after the date of the last 
balance. They kept quiet for all this long period 
and did not even obtain fresh acknowledgments 
from the deceased member year by year which 
money-ltenderB generally do to charge compound 
interest and strengthen the evidential value of 
accounts. If the accounts were wholly or partly 
fictitious the deceased member alone could prove 


the same. 

Held, the belated suit and non-renewal of ac¬ 
knowledgments strongly point to the conclusion 
that the plaintiffs could not trust the debtor and 
did not consider it safe to see him. Under ^1 
these circumstances the onus of proving that the 
account was fictitious did not lie upon the defen¬ 
dants. (Broadway and Zafar Ali, JJ .)• MaGJ\IA^ 
DATA BAM GABINIJU MAD , « •‘“j; 


—88. 101 to 103—Grant. ^ i • a 

- Exemption from Revenue—Onus on claimant. 

Title to exemption from revenue must be proved 
by the preson setting up such title and it must be 
proved, not by inference but by positive proof by a 
grant to hold as revenue-fee. At least such evi¬ 
dence should bo available as would to the 

necessary inference that there was a grant. 4M.I.A. 

406, EoU. (B. B. Ghose and Roy, JJ.). RAMNE- 

liASHlCHANBOY V. JYOTI SINGH. 

104 I.C. 742 = 31 C.W.N. 1012 = 
A.LR. 1927 Gal. 921,^ 


EVIDENCE ACT (1872), JSb. 101 to lOS^Dandlord 
and tenant. joO 

- Resumability on grantor. 

The burden of founding a resumable grant aor 
tenure is on the grantor. (Ayling and Rcumesam, 
JJ.). BAMASAMI V. LAESHMI VABSSTAB. ir 

72 I.C. 627 = 17 M.L.W. 514=32 M.L.T. 399 = 
1923 M W.N. 843=A.I.R. 1923 Had. 572. 

—Ss.lOl to 103—Jarisdiction. 

Onus on party seeking. 


The onuB of showing that a party is entitled to 
bring a suit in the special Revenue Court lies un¬ 
doubtedly on him. (Wallace, J.)» ThibumALA- 
YAPPA V. KaEUPPATI. 106 I.C. 505= 

A.I.R. 1928 Had. 375. 

-Power of Grown to act under a Special Act 

challenged—Onus is on Grown to show that they 
come under the statute. (Mookerjee and Cuming, 
JJ.). Sbcbetaby of State v. Upendba nabain 
ROY. 71 I.C. 849 = 36 C.L.J. 338= 

A I.R. 1923 Cal. 247. 
—Ss. 101 to 103—Landlord and tenant. 

-Permanent tenancy—Right to enhance rent — 
Onus on landlord. 

In the case of permanent tenancy the onus is on 
landlord to prove a right to enhance rent by agree¬ 
ment usage or otherwise. A. I. R. 1926 Bom. 62* 
Foil. (Madgavkar and Murphy, JJ.). MANSUKH 
Panchand Shah v. Trikambhai ichhabhai 
Patel. 123 I.C. 492=31 Bom.L.R. 1279= 

A.I.R- 1930 Bom. 39. 
-^—Suit to recover land as mal land — Onus on the 

zamindar. . • i. 

Where a zamindar or a person claiming through 
the zamindar brings a suit for reeovery of cer¬ 
tain land as forming part of his mal land and the 
defendant contends the suit on the ground that it 
was the lakheraf property of which they were the 
shebaits or whioh they held through the shebMt, it 
is not enough for the plaintiff to show that it lay 
within the ambit of the zamindari but they must 
prove that the land lay within the zamindat's regu¬ 
larly assessed estate or mahal and that it formed 
part of the mal assets at the time of the decennial 
settlement. The burden then will shift on defen¬ 
dants to prove that it was Idkheraj property. 
A.I.R.1922 P.C.272, Expl.\ A.I.R. 1924 Cal. 328, Ref.; 
14 M. I. A. 152, Dist. (Cuming and Pearson, JJ.). 
Maehan lal Paul v. rupohand Maji. 

51 C.L.J. 41 = 33 C.W.N. 1168= 
A.I.R. 1930 Gal. 164. 

_ Ejectment suit—Permanent tenancy set up — 

Onus on defendant. • 

It cannot now be doubted that when a tenant of 
lands in India, in a suit by his landlord to eject 
him from them, sets up a defence that he has a 
right of permanent tenancy in the lands, the onus 
of proving that he has such right is upon the 
tenant. A. I. B. 1924 P. C. 65 and Ifi Gal. 228 
(P. C.), Rel, on \ 32 Cal. 61 (P. 0.) ^d 

28 Cal. 738, Z)isi. (Rankin, C.J. and Mitter, J.). 
MoNMOTHA Nath Mitter v. rajbswar Bai 
CHOUDHUBY. 107 I.C. 81 = 55 Cal- JSS — 

32 C.W.N. 184= A.I.R. 1928 Cal. 315. 
nt pleading termination of tenancy—Onus 


n tenant, ® t ;i 

Where in a suit for reoovery of rent by the lanaj 
ord, a tenant has alleged that the relationship ot 
andlord and tenant that existed between . 

3 riiiinated resulting in the tennlnation of his lia 
ility, the initial as well as the ultimate onus in 
uoh a case is on the tenant. (Cuming antf 

Wi. JJ.). S^TU -i. “^38 (OS^ 
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:9YIDENGE ACT (1872), Ss. 101 to 103—Landlord 
and tenant. 

■ Variation in rent-^Tenant to prove the reason. 
Where there has been a variation in the amount 

• of rent, the onus is on the tenants to prove why 

^here has been such variation. {Cuming and 

Chakravarty, JJ.). NRISINHA OhANDBA NANDI 

• V. BATASI DASHI. 90 I.C. 602= 

A.l.R. 1926 Cal. 106. 

- Tenant alleging termination of tenancy—Onus 

on tenant. 

Where a tenant-at-will alleges that his relation¬ 
ship as a tenant ceased to exist, the onus is on him 
to prove that the relationship subsequently ceased 
to exist. {RupcJiand Bilaram, A.J'.C.). MAHOMED 
FarUK V. SIDIK. 79 .I.G. 59 = 

A. I. R. 1925 Sind 36. 

“ ■ ■ ‘Ejectment suit—Permanent tenancy—Onus on 

tenant setting up—Proof of—Long occupation not 
euj^cient. 

When a tenant of lands in India in a suit by his 
landlord to eject him from them, sets up a defence 
that he has a right of permanent tenancy in the 
lands, the onus of proving that he has such a right 
is upon the tenant and proof of long occupation at 
a hxed rent does not satisfy that onus : IG Gal. 223 
P. C. and 43 Mad. 567 P. 0., Bef. {Lords SJiaw 
and Carson, Sir John Edge, Mr. Ameer AH and Sir 
■Lawretice Jenkins). A. S. N. Nainapidlai 
HarAKKAYAR V. T.A.R.A, RM. RaMANATHAN 
•CBTBTTIAR. 82 I.C. 226=5 L.R.P.C. 33= 

19 M.L.W. 259 = 22 A L.J. 130 = 81 I.A. 83= 

34 M.L.T. 10=1924 M W.N. 293= 

47 Mad. 337 = 28 C.W.N. 809= 
A.I.R. 1924 P.C. 65 = 48 M.L.J. 546 (P.C.). 

_ Ifot record as tenant—Onus on tenant. 

Where a person is not recorded as tenant and the 
^landlord does not admit that he was a tenant, the 
burden is upon him to prove that he was a tenant. 
'{Batten, J.C.). AliAM SlNGH v. SETH Gopaldab. 

68 I.C. 664 = A.I.R. 1923 Nag. 7. 
—Sb. 101 to 103—Legal necessity—Alienation. 
- Onus on alienee. 

In oases of alienations where necessity is pleaded 
it is the duty of the alienee to show the validity of 
‘the alienation : 65 P.R. 1900, Poll. {Addison, J.). 
Mahamud V. Mt. Ghulam Fatima. 

117 I.C. 905 (Lah.). 

- By restricted owner—Onus on alienee—Hoto 

discharged. 

In a suit on a bond made by a person with 
•restrioted power of alienation the defendants are 
not required to plead the absence of legal necessity 
for the borrowing. It is for the plaintiffs to allege 
and prove the circumstances which alone will give 
validity to the mortgage. Even though there may 
■not be legal necessity in fact the alienee would bo i 
-equally protected if he honestly did all that was 
■reasonable to satisfy himself that the required 
necessity existed. Sham Sundar Lai v. Achhan 
JCunwar, 26 I. A. 183, Foil. {Sir Lawrence 
Jenkins.) KONDAMA Naicker v. KANDASAMI 
OOUNDAR. 79 I.C. 961 = 

28 C.W.N. 1050 = 22 A.L.J. 16=1924 M.W.N. 86 = 

19 M. L. W. 107 = 5 L. R. P. C. 19 = 
26 Bom. L.R. 198=51 I.A. 145 = 34 M L T. 20 = 
47 Mad. 181 = 39 C L.J. 194=A I R. 1924 P. C. 56= 

46 M.L.J. 172 (P C ). 

I- Suit for declaration as to invalidity—Onus on 

.plaintiff—Not exonerated by defendant's absence. 

V Where plaintiff sues for declaration that a sale- 
deed executed by a member of a Hindu family is 
igotitious and should be set aside, as being executed 
iiyithout necessity, the burden, of proving his 
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EVIDENCE ACT (1872), Ss. 101 to 103~Limita- 

tion. 

allegations is on him, and the absence of defendant 
from suit, would not relieve him from that burden. 
The granting of a declaration is a matter of dis¬ 
cretion of the Court though such discretiou should 
be exercised only on Judicial Principles. {Rafique 
and Piggott, JJ.). RAM RAQHUBIR LAD v. DIP 
NarAIN Sinqh. 71 I.C. 74J=21 A.L.J. 168= 

45 All. 311 = 4 L.R.A. Civ 380= 

A.I R. 1923 All. 287. 

•Pre-emptor supporting alienation—Onus oiv 
him os to necessity—Extent of proof required. 

A pre-emptor cannot stand in a better position 
against the sons than the vendee from father except 
that, being in a less favourable situation than the 
vendee to prove proper enquiry as to the existence 
of necessity or of antecedent debts of the father, 
less strict proof of enquiry may be required of him. 
The burden of proving their existence, however, is 
not shifted by pre-emption from the transferee to 
the sons, unless the sons were parties to the pre¬ 
emption decree. {Ashworth, J.C^. JAMNA PRASAD 
V. BaLBHADDAR. 74 I.C. 353=25 0.0. 388 = 

9 O.L.J. 601 = A.I R. 1923 Oudh 147. 
— Sb. 101 to 103—Legal necessity—Borrowing. 
- High rate of interest—Onus on lender. 

Where the rate of interest is unusually high, the 
burden lies on the mortgagee to prove that there 
was necessity to borrow at so high a rate. {Daniels, 
J. C.). Sagar Singh v. Mathura Prasad. 

87 I.C. 1035= A. I. R. 1925 Oudh 750. 
—Sb. 101 to 103—Legal necessity—Hindu widow. 
- Dealings with a Hindu widow —Onws on per¬ 
son so dealing—Proof of fair rent or price alone not 
sufficient. 

A person who deals with a Hindu widow having 
a limited estate must be aware that he may be 
called upon to establish the facts which justify the 
transactions under which he claims. 

It is sufficient to say that the mere faet that the 
rent reserved was a fair market rent or the prioe, 
obtained was a fair market prioe, cannot alone and 
in themselves be regarded as sufficient. {Lord 
Buck-master). NABA KlSHORE MANDAL v. UPEN- 
DBA KISHORE MANDAL. 63 I. C. 305 = 

20 A. L. J. 22=35 G. L. J. 116 = 
1922 M. W. N. 95 = 26 0. W. N. 322= 
3 P. L. T. 311 = 24 Bom. L. R. 346 = 
15 U. L. W. 417 = 30 M. L. T. 234= 
A.I R. 1922 P C. 39 = 42 M.L.J. 253 (P.G.). 
— Ss. 101 to 103—Legal necessity—Mortgage. 
-Hindu Law—Alienation—Necessity—Mort¬ 
gage of joint property by Manager—Party support¬ 
ing mortgage must prove that conditions imposed 
were reasonable under the oircumstances. {Syed 
Wazir Hasan, J. C.). Mannu Lal v , Bishambhar 
Nath. 79 I. C. 35 = 11 O. L. J. 415= 

A. I. R. 1924 Oudh 378. 
—Ss. 101 to 103—Limitation. 

- Suit byatmnoron attaining majority —Onus 

on him to prove—Date of majority. 

It is the duty of the person bringing a suit and 
' clainiiug exception under Limitation Act, S. 8 to 
‘ show that he attained majority within three years 
{ oi the institution of the suit. (Stuart, C. J. and 
\ Srivastava, J.). MEHDI ADI v. WALAYAT HUSAIN 
Khan. 121 I. C. 277 = 7 0. W. N. 25 = 

A. I. R. 1939 Oudh 97. 

•—Pro-note—Two different dates of endorsement 
for same payment—Onus on plaintiff to prove the date 
bringing the suit in time. 

Where there are two endorsements on the pro- 
I foissory note as to the same payment of interest* 
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EVIDENCE ACT (1872), Sb. 101 to lOS—Limita' 
tion. 

but the dates of the two difier, and if one is oor- 
zect, the suit is in time while if the other is oor* 
rect, the suit is time-barred ; it is the duty of the 
plaintiff to prove that his suit is within time, and, 
to do that he must prove that the date bringing the 
suit in time is correct. (Carr and Maung Ba, JJ.). 
M. K. AHMEDSA BOWTHER v. MG. SAN MYBIN. 

104 l.C. 368 = 6 Bur. L.J. 102= 
A.I.R. 1927 Rang. 233. 

- Onus 071 plaintiff to prove suit is not barred. 

Where the defendants plead limitation to a suit, 
it is lor the plaintiff to prove facts which would 
bring the claim within time. {Macleod, C. J. and 
Shah. J.). Bank op Bombay v. fazolbhat 
EBBAHIM. 67 l.C. 761 = 24 Bom.L.R. 513 = 

A.I.R. 1923 Bom. 135. 

attaining majority—Onus on 


him to prove that suit ,is in titTie. 

In a suit by minor on attaining majority to set 
aside sale by his mother on the ground that she 
was induced by fraud and misrepresentation the 
burden lies on plaintiff to prove that his suit is in 
time. (Campbell, J.). JoGAT SINGH v. BALAJA 
Singh. 70 l.C. 984= A.I.R. 1923 Lah. 234. 

•Prima facie ba7^ed~^Onu3 on plaintiff to dis¬ 


prove bar. ... i t -J. 

When a suit or an application is on the face of it 

barred it is for the plaintiff or the applicant to 
satisfy the Court of the circumstances which would 
prevent the statute from having its ordinary effect. 
36 Cal. 654, Foil. (Daniels and Dalai, A.J.Cs.). 
YAOUB BEIjG V. RASUH BEG. 74 l.C. 317= 

^ 10 O.L.J. 86 = A.I.R. 1923 Oudh 254. 

_S 3 . 101 to 103—Material alteration. 

__ Pro-note^Alteration in the figure representing 

consideration—Onus for plaintiff to prove considera¬ 
tion. , . ... , 

Plaintiff sued defendant for a certain sum due 

on the promissory note. The defendant denied 
takinc the principal sum mentioned in the pro¬ 
missory note, Vie., Rs. 1,300, and denied signing 
the promissory note in the form it had assumed 

when the case was brought. He admitted that bis 
sicnature appeared on the note, but said that when 
he signed it, the only entries were the figures Rs. 

300 , at the top of the paper, and signature at the 
bottom. 

ffeld, that all that the defendant admitted was 
that his signature appeared on the document filed 

and the case to be decided was not 
plaintiff had been proved to have committed 
forgery but whether the plaintiff had proved that 
he lent the Rs. 1.300. to the defendant as he 
alleged and the burden of proving this 
■on the plaintiff. (Butledge, C. J. 

HOE MOH 1.. A.I.R. 1927 Rang- 319. 

_ JCrnsure or interlineation—Person producing 

the documeiit must show when U was made. 

K writing which is intended to be under hand 
1 altered by erasure or interlineation or 

^thJrwTso befirrft is signed but it lies upon the 
party who puts the instrument in suit to 
thealteratiL and show it was made An 

aiteration made while the instrument ,s m the 

custody of one party although not 

knowledge or consent has the same 

ing the instrument as .Wru- 

principle that he who L ^rMerve it 

ment made for his benefit is borm p 


EVIDENCE ACT (1872), Sb. 101 to 103—Mort* 
gage—Redemption. t 

is its original state. {Kvnhhede, A. J. 0.>. KANHA- 
YAIiAIi TABAOHAND V. SiTARAU TDEABAM. 

81 l.C. 847 = 20 N.L.R. 76=^ 
A.I.R. 1924 Nag. 250. 

—Ss. 101 to 103—Hinoplty. 

- 1 —Biepresentation as major-^nus of proving Mtrt* 

a minor heavy on those setting it up. 

Where a deed is executed by a person who alleges- 
himself to be a major at the time of execution, a 
heavy burden rests upon him or his representatives- 
when they set up the defence of minority. {Lord’ 
Salvesen). SADTQ Aiii Khan v. Jai Kishori. 

109 l.C. 337=26 A.L J. 683=47 C.L.J. 628=~ 
32 C.W N. 874=5 O.W.N. 547 = 28 M L.W. 17= 
30 Bom. L.R. 1343=A.I.R. 1928 P.C. 132= 

53M.L.J. 88 (P C.). 

■Defendant pleading minority—Onus on him. 

• J i A 4 


In a suit to recover money on a bond executed' 
by defendant who pleads minority at the time o£* 
execution of the bond, the burden of proving mino* 
rity is on defendant: A. I. B. 1924 All. 730, Foil. 
{Byves and Mukerji, JJ.). SURJA v. JOTI PRASAD* 
87 I.G. 443 = 47 AH. 493=6 L R.A. Civ. 283= 

A.I.R. 1923 All. 681. 

- Contract-deed alleged to he execute by minor— 

Onus on party setting up the deed to prove compe* 
tence. 

When the validity of a contract is questioned on 
the ground that tbe executant is a minor it is for' 
the party setting up the deed to'establish \>y prima- 
facie evidence that the contract was valid and en¬ 
tered into by a person who was competent to do so. 
(Stuart, J.). Bachcha Lal v. Hasan Khan. 

66 l.C. 814= A.I.R. 1922 All. 240. 
——ilfinor acted and appeared like major — Onus off 
proving minority on those alleging it. 

It is doubtful whether any heavier burden is laid 
on the plaintiff than that of establishing that tho 
plaintiff has good reason to believe the alleged' 
minor was of full age. If the minor acted and- 
appeared like a major, the burden of proving mino¬ 
rity lies on the party alleging it and presumably- 
basing its allegation on peculiar knowledge. (Le^ 
Rossignol, J.). DAHABAN SINGH V. HARBANB* 
Singh. A.I.R. 1922 Lah. 78* 

_ .2fo clear evidence as to date of birth — Evidenc& 

cannot be strained to favour. 

Where the burden of proof of minority is on the 
plaintiff and his witnesses are not exact as to the- 
date of his birth their evidence cannot be strained 
in his favour. (Daniels, J.C.). Mt. MANZUBAM' 
BIBI V. JANKI PRASAD. 66 l.C. 930= 

9 0. L. J. 33 = A.I.R. 1922 Oudh 50. 
—Ss. 101 to 103—Mortgage. 

- By Karta—Onus on mortgagee to prove vah’ 

dity. 

In a suit by the mortgagee on a mortgage execut¬ 
ed by the Karta of a joiut family the onus is on the 
mortgagee to prove that the mortgage was a valid 
one. 14 Ben. L.R. 21, Rel. on. (Das and Boss, JJ .). 
SADHU SARAN PRASAD SiNGH V. BRAHMADEG 

Prasad Singh. 611. C. 20=2 P. h, T. 318=* 

6 P.L.J. 256=A.I.R. 1921 Pat. 99* 

—Ss. 101 to 103—Mortgage—Redemption. 

- Plea of extiTiction by sale—Onus on mort^gMi 

Where once a mortgage has been admitted tha 
onus is on the mortgage to show that the mortg^e 
has been extinguished by subsequent sale. (5^ 
Benod Mitter). WABLI MOHAMMAD v. MOHA]^^* 

BAKSH. 122 I C. 316 = 1930 A.L.J. M2= 

32 Bom.L.R. 380=31 ^ V 

11 Lah. 199=37 I.A. 86=A.I.R. 1930 P.C. 9l (P.C.)'*' 
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BYIDEMCE JiLCT (1872), Sb. 101 to 103—Mopt- I 
s^age—Redemption. 

■ Onus on plaintiff to prove suhaistence of morU 

^Sage. . 

In a suit for redemption,the onus is on the plain* 
tiff to prove mortgage he set up, ». e., that it was 
-Still subsisting. (Kanhaiya Lai, J. O.). BINDA v. 
:SankatA Prasad. 95 I. C. 943=8 O. L. J, 401. 

- Subsistence of mortgage—Initial onus on 

mortgagor—If mortgage is admitted — Onus shifts 
mortgagee to prove subsequent sale. 

Plaintiffs alleged that certain trees had been 
mortgaged by their ancestor to the predeoessors-in* 
•title of the defendants, 

Held, the onus of proving that the mortgage sub¬ 
sists at the date of suit, lies on plaintiffs in ^ the 
I first instance. If the defendants admit previous 
mortgage but allege subsequent sale, the onus is 
shifted on to them to prove ownership by sale when 
they produce and prove revenue records in their 
-favour, the onus is re-shifted to the plaintiffs, who 
• must prove their case. {Broadway, J.). JOTI 
Prasad v. Rahamat ali. 81 1.C. 336= 

A.I.R. 1923 Lah. 243. 

- Larger sum claimed—No burden on plaintiff 

to prove right to redeem. 

The plaintiffs sued to redeem a mortgage. The 
' defendant admitted the mortgage but pleaded that 
the mortgage amount was more than that alleged 
by the plaintiffs, 

^Seld, that no burden lay on the plaintiff to 
.prove his right to redeem on payment of the lesser 
amount. {Brown, A.J.C.). Mg. SHWB MYIN v. 
MaNAING. 70 I.C. 911=4 U.B.R. 114= 

1 Bop. L.J. 248 = A.I.R. 1923 Rang. 24. 

-‘Neerozhikka Otti Kanom’— Onus of proving 

%t is irredeemable is on party alleging it. 

The person setting up the plea that a mortgage is 
'irredeemable must prove that it is so. There is 
nothing in books on Malabar Law to show that the 
Neerozhikka Otti Kanom is irredeemable. 

■ {Krishnan and Rarresam, JJ.). KUNNUMMAL- 

THAMMASIKUIU NANTHOTH RYRU NAMBIAE v. 
KAPPALLI KANARA K0RUP. 70 1.0.20 = 

1923 M-W.N. 76=16 M L.W. 930 = 
A.I.R. 1922 Had. 183 = 42 M.L.J. 3S0. 

—8s. 101 to 103—Negligence. 

———Collections of rents—Negligence alleged—Onus 
on party alleging. 

In a suit by a thekadar against his joint theka- 

■ dar entrusted with collection of rent and keeping 
accounts, in which the plaintiff seeks to make the 
defendant liable not only for the profits which the 
latter has actually collected but for those which 
through gross negligence or misconduct he has 
omitted to collcot, the burden of proving such neg- 

- ligence or misconduct rests in the first instance on 
-the plaintiff. 12 All. 301 (F.B.), Rel. on. {fVazir 
■Sasan and Raza, JJ.). Ba:^ Padar Nath -y. 
Ganga Prasad. 99 I. c. 185= 

3 O.W.N. (Sop.) 271=8 L. R. A. Rev. 31= I 

A. I. R. 1927 Oudh 90. 
—Sb. 101 to 103—Negotiable Instruments. 

- Hundi not presented for payment — Loss sus¬ 
tained by drawer —Onus heavy on payee to disprove 
loss. 

Where a hundi is not presented for payment and 
the drawer withdraws the money after many days, 
-the burden of proof lies heavily on the payee to 
..prove that the drawer did not suffer any loss, and 
•the circumstances will be very exceptional in which 
«lxe could prove that the drawer could not possibly 
--have suffered any damage and burden is certaialy 
ALot discharged by the oral admission of the defen* 


EVIDENCE ACT (1872), 88. 101 to 103—OmlBBlon 
to discharge onus. 

dant drawer that some time or other subseq^uently 
he got back his money. {Boysand Ashworth, JJ.)* 
BHIKKI MAL V. RAQHUBIR SINGH. 88 I. C. 915= 

6 h. R. A. CiY. 500=23 A. L. J. 861 = 

A. I. R. 1925 All. 811. 

—Sb. 101 to 103—Notice. 

- Absence of notice—Must be alleged and proved. 

The defence of a purchase without notioe is one 
which ought to be specifically alleged as well as 
proved by one who relies upon it: 42 Cal. 625, Foil, 
[Lawson Miller, C. J. o/nd Ross, J.). MURAT 
Singh v. Pheker Singh. 110 I. C. 526= 

7 Pat. 584=9 P. L. T. 743 = A.I.R. 1928 Pat. 387. 

-Onus on person setting up notice — Other cir~ 

cumstances than mere registration must be proved. 

Registration by itself is no notioe. There must 
be other circumstances in the case from which 
the Court could come to the' oonolusion that the 
subsequent purchaser had notice of the prior 
registered agreement and the burden of proof lies 
on the person setting up notice. 36 B. 446, List* 
{Macleod, C.J. and Crump, J.). PBBRKA LALKA v. 
Bapu kashiba Mali. 73 I.C. 231= 

25 Bom.L.R. 375=A. I. R. 1923 Bom. 410. 

- Prior mortgage —Onus on purchaser to prova 

he had no notice of. 

Where a subsequent purchaser of property 
pleads that he had no notice, of a prior mortgage 
thereon, 

Held, that the onus is on him to prove it. This 
rule applies equally in the case of movable pro¬ 
perty and immovable property. {Heald and 
Lentaigne, JJ.). (Maung) Chit U v. Bansi 
DHAR Bazaz. 75 I. C. 328 = 2 Bur. L. J. 63 = 

A. I. R. 1923 Rang. 153. 

—Ss. 101 to 103—Objection to onus. 

- Cannot he made at a late stage. 

A party accepting the onus without demur 
cannot object at a late stage saying that burden 
was wrongly put on them. {Zafar Ali and Bhide, 
JJ.). PoKHAR Das v.'T haker Das. 

120 I.C. 168=31 P. L. R. 481= 
A.I.R. 1930 Lah. 213. 

—Ss. 101 to 103—Omission to discharge onus. 

- Inability to prove the basis of claim—No 

excuse. 

The mere inability to prove a thing, on proof of 
which alone he can succeed, cannot possibly be 
regarded as a ground for granting relief to the 
plaintiff. {Srinivasa Ayyangar, J.). K. RaghA- 
VENURA RAO V. K. S. SHIVAJI & CO. 

108 I. C. 758 (Mad.). 

- Facts proving either way—Onus not dis¬ 
charged. 

The onus of proof is not discharged by producing 
I evidence which is just as consistent with the alle¬ 
gation of the party on whom the onus of proof 
lies as with the denial of the opponent. (Das and 
Foster, JJ.). GOPINATH SarANJI v. AIHABRUL 
HaQUE. 101 I.C. 119 = 8 P L.T. 578= 

A.I.R. 1927 Pat. 225. 

■ Facts proving either way—^nus not dis¬ 
charged. 

Where the undoubted evidence is consistent both 
with the allegation of the plaintiff as with the 
denial of the defendant, the plaintiff must fail. 
{Das and Adami, JJ.). R.AMBSH'W’AB Narain 
Singh v. Rani reknath Koeri. 67 I. C. 431= 

A.I.R. 1923 Pat. 16S. 
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EVIDENCE ACT (1872), Ss. 101 to lOS-Onns Im* 
material. 

—Ss. 101 to 103—Onus immaterial. 

*- All available evidence led.—Wrong onus. 

The fact that onus is wrongly placed makes no 
difierence when the parties have led all the avail¬ 
able evidence. {Tele Chand, J.). Amae DAS v. 
Dali. 121 I.C. 377=A.I.R. 1930 Lah. 677. 


■Evidence let in on both sides. 


The question of onus does not matter when both 
parties have let in their evidence in the case. 
(Ananthakrishna Ayyar, J.). MARIAPPA GoUNDAN 
i>. PALANIAPPA GOUNDAN. A.I.R. 1980 Mad. 798. 


■All material facts before Court. 


Where the relevant facts are before the Court 
and all that remains for decision is what inference 
is to be drawn from them, the question of burden 
of proof is not pertinent and this is more so at the 
appellate stage. A.I.R. 1920 P.C. 67 ; A.I.R. 1922 
P.C. 292 and A.I.R. 1922 Cal. 160, Foil. (Findlay, 
J.C. and Subhedar, A.J.C.). TBIMBAKDAS v. Mt. 
Mathabai. 124 I.C. 609^A.I.R. 1930 Nag. 225. 

- Plaintiffs' failure to prove—Can yet avail of 

defendant's pleading. 

A plaintid, who fails to prove all the facts alleg¬ 
ed by him, may yet obtain the whole or any part 
of the relief claimed by him if the facts pleaded by 
the defendant and found by the Co\irt, show him 
to be entitled to it. 4 N.L.R. 86. Foil. (Subhedar, 
A.J.C.). G-4JADHAR V. SETH MEGHRAJ. 

121 I.C. 39 = 26 N. L.R. 130= 
A.I.R. 1930 Nag. 8. 

- Appeal—Question of onus hardly arises. 

The question of onus has greater force in origi¬ 
nal trial and hardly arises in an appeal where the 
appellate Court has to consider the facts and arrive 
at a conclusion on the evidence led before Trial 
Court. (Patkar and Baker, JJ.). Hirabharthi 
Jamnabhabthi v. Baijaveb. 113 I. C. 406= 
30 Bom. L.R. 1555 = A.I.R. 1929 Bom. 35. 

— - Evidence let in on both sides. 

The question on whom the burden of proof 
should fall is of very little importance when evi¬ 
dence has been gone into by both sides. (Cumwg 
and Mallik, JJ.). Sati Prosad GarGA v. 
GOBINDA Chandra. 33 C.W.N. 227 = 56 Cal.805 = 

A.I.R. 1929 Cal. 325. 

- All evidence taken. 

Afterall the evidence has been taken, no question 
of burden of proof remains. (Chari, J.). MA SAW 
Tint v. Abdul Barj. 119 I.C. 222— 

A.I.R. 1929 Rang. 183. 

- Whole case before Court—Onus material only 

in ambiguity. l - a 

When all the circumstances have been ascertained 

so far as the parties have thought fit to ascertain 
them, discussion on the point of onus of proof 
becomes immaterial. The question of onus only 
becomes important if the circumstances _ are so 
ambiguous that a satisfactory conclusion is 
impossible without resort to it: Robins v Nahonal 
Trust Co., (1927) A.C. 515, Bef. (Lord Warrington 
of Clyffe)- SIME, dabby AND CO.. LTD. V. 
OFFICIAL ASSIGNEE OP LEE SONG PENG. 

107 I C 233=30 Bom. L.R. 290 = 47 C.L^. 339 — 

27 M.L.W. 744= A.I.R. 1928 P C. 77 = 

54 M.L.J. 337 (P. .C). 

- All evidence led. x- * 

When evidence is led by both sides, question of 
burden of proof has no importance. (SiUatman 
and Ashvorih, JJ.). KIBTABATH RAI v- SRIPAT 
rai. 107 I.C. 254= A.I.R. 1928 All. 307. 


EVIDENCE ACT (1872), Ss. lOltd lOS-^Onas iin^ 
material. noi *ht‘H—r 

- -Evidence on particular issue-^Wrong alloea^- 

fion of burden—Not entitled to claim remand — Rtda- 
not inflexible, ' > - i 

The rule that where parties have led evidence oih 
a particular issue, the wrong allocation of thd^ 
burden of proof does not entitle the party on wbom.'> 
the burden of proof is subsequently placed to claim., 
a remand, is not inflexible but its applicability 
must depend upon the facts of the case, the nature- 
of the point involved and the evidence produced by 
both parties. (Jai Lai, J.). JAGAUISH RAM v. 
MUEAND Lal. 109 I.C. 331 = 10 L. L.J. 309=' 

30 P.L.R. 105 = A.I.R. 1928 Lah. 763. 

- All available evidence let in. ' 

Where the parties have produced all thelJf- 
available evidence, the dispute on the point of onu^< 
is mainly of an academic nature. (Addison and 
Johnstone, JJ.). FEROZB DiN V. NAWAB KHAN. 

112 I.C. 89 = 9Lah. 224=30 P.L.R. 154= 

A.I.R. 1928 Lah. »2. 

-When the whole evidence is in, tbe questidii 

of onus is merely academical. (Mullick, Ag. C.J. 
and JwalaPrasad, J.). MahadeO Lal v. DULIF' 
NarayaN'Singh. 106 I.C. 243=9 P. L. T. 393= 

A. I. R. 1928 Pat. 190. 

I V 

- All evidence let in. ... 

The question of onus is not very materiaL 
after the whole of the evidence has been adduced 
by the parties and gone into in the case. (Oreaves- 
and Mukerji, JJ.). ISWAR CHANDRA v. JOGENDRA 
LAL. 98 I C. 137=A.I.R. 1927 Cal. 126. 

- All evidence let in—Appeal stage. 

When all the evidence is in, the question of 
burden of proof has little or no importance at the 
stage of appeal. (Kinkhede, A.J.C.). MT. MA^B- 
BAI V. Yado. 103 I.C. 166 = A.I.R. 1927 Nag. 382v 

- Evidence let in on both sides. 

When evidence has been given on both sides the 
question of the burden of proof is of academia- 
interest only, and the Court has to decide on the 
evidence th.at has been given which version of the- 
transaction is true. (Ross and Kulrvant Sahay,JJ.)... 

Kali Prasad Chaudhary v. Naeayan Prasad.. 

103 I.C. 488= A.I.R. 1927 Pat. 417. 

- ’‘Evidence let in on both sides. 

When both the parties adduced evidence in 
support of their respective allegations, the question 
of burden of proof becomes almost immaterial 
(Iqbal Ahmad, J.). DALLE v. AMIR. 

“ 98 I.C. 827 (All.) 

- Evidence let in on both sides. 

When both sides have produced their evidence 
the appellate Court should not decide merely on.- 
tho onus, but should come to its own finding on 
the evidence recorded. (Le Rossignol, J.). TARA 
CHAND O. NASIB-UD DIN. 96 I.C. 415= 

8 L L.J. 238=28 P.L.R. 61= 

A I R. 1926 Lah. 514. 

- Evidence let in on both sides. 

Where evidence has been produced by both par¬ 
ties on a particular point and the Court hascome 
to a conclusion ob consideration of that evidence, 
the question of burden of proof becomes a matter or 
pure academic interest. (Rasa, J.). 

V. Mt. Goure. 95 I.C. 826 (Oudh). 

- Whole evidence considered in appeal. 

The question of onus ordinarily becomes of very 
little importance when the whole evidence is ooU’- 
sidered especially by the appellate Court. 
wardy and Cuming, JJ.). JNANENDRA Nath BO 
V. NALINI MOHAN GHOSE. ‘ 87 I.C. 588“-- 


A.l’.B. 1926 Oal.iiaea^ 
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EVIDENCE ACT (1872), Ss. 101 to 103—Onus im 
material. 


•Wrong onu^—Merits not affected. 


The question of burden of proof loses its import¬ 
ance when evidence has been adduced on both sides 
and considered by the Court provided the wrong 
placing of the onus has not affected the merits of 
the case. {Suhrawardy and Duval, JJ.). Hem 
pwANDRA DE SABKAR V. AMIABAIjA DB SIBKAR. 

84 I.C. 693 = 52 Gal. 121 = 40 G. L. J. 184= 

A.I.R. 192 5 Gal. 61. 

. -All evidence before appellate Court. 

At the stage of appeal, when all the evidence is 
before the Court, the question of the burden of 
proof is not of great importance. {Kinhhede, 
A.J.C.). GOPALBAO V. HiBAIiAL. 

83 I.C. 246= A.I.R. 1925 Nag. 225. 

- Evidence let in on both sides. 

Where evidence was given by both parties 
Held, the question of the inital onus loses its 
importance. (Heave, J.). SHIN Prasad Singh v. 
MDNESHWAR DUBHE. 5 L. R. A. CIy. 354= 

A.I.R. 1924 All. 924. 

- All evidence before trial Court. 

The question of onus ceases to be pertinent after 
all the evidence is once before the trial Court. 
(Kinkhede, A. J. C.). BALIRAM v. KAMALJA. 

78 I.C. 330=A.I R. 1924 Nag. 367. 

- Wrong onus-^Parties not misled. 

Where the burden of proof has been wrongly laid, 
but the parties have led evidence and the Court 
has on that evidence material to go upon for decid¬ 
ing any disputed point the question of the burden 
of.proof is not very pertinent. 25 C. W. N. 942 and 
43 M. 567, Foil. (Pridcaux, A.J.C.). SONAJI v. 
DAULAT. I.C. 782= 

A.I R. 1924 Nag. 242. 

- Material for legitimate conclusion present. 

The queption of onus becomes of little mate¬ 
riality when evidence is adduced from which a 
conclusion of fact may be legitimately drawn. 
(Lord Salvesen). SECY. OF STATE v. LaxmI Bai. 

72 I C. 898=47 Bom. 327= 
28 C.W N. 49=17 M.L.W. 405 = 
32 M.L.T. 111 = 50 I. A. 4? = 
25 Bom. L.R. 527 = 37 C.L.J. 464 = 
A I R. 1923 P C. 6=44 M L J. 471 (P C ). 
•-Evidence let in by both parties. 

The question of onus of proof is of no import¬ 
ance when both parties produce evidence. (Pigott 
and Walsh, JJ.). Ramanand Shukul v. Chhotey 
LA.L 71 I C. 417 = 20 A.L.J. 969 = 

4 L.R.A. CiY. 31=A.I.R. 1923 All. 124. 


■Question of onus—When material—Both par- 
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EVIDENCE ACT (1872), Ss. 101 to 103—Onus im¬ 
material. 


•All evidence before Court. 


ties adducing evidence. 

The question of onus of proof only arises where 
there is a question of fact to be determined and 
there is no evidence one way or the other which 
will enable the Court to come to a conclusion. 
Where evidence is adduced by both parties, then 
the question of the burden of proof becomes im¬ 
material and the Court has to determine on the 
evidence before it. (Campbell and Moti Sagar, JJ.). 
NlHAIi CHAND V. GURDITTA MAE. 

80 I. C. 170=5 L.L J. 451 = 
A.I.R. 1923 Lah. 641. 

__ "Wrong onus—Evidence nevertheless let in. 

Where the defendants led evidence on the issue 
as to notice they cannot be said to have hold back 
their evidence because of the imposition of the 
onus on the other side. 46 I.C. 659 j 29 All. 184 ; 
25 I.C. 648, Foil. (Carnpbell, J.). LADHA Ram 
«. JiNDA Ram. 76 I.C. 891 = 

.ii . . A. I. R. 1923 Lah. 339. 


The question of onus is not of much importance 
when the whole of the evidence is before the Cour^^ 

(Spencer and Devadoss, J J .). 

16 M.L.W. 936 = 1923 M.W.N. 57 = 

A. I. R. 1923 Had. 262. 

- Evidence let in by both sides considered. 

The question of onus is not of importance when 

both sides have given evidence and the Court has 

considered it and preferred the evidence of one side 
to that of the other. (Eotval, A.J.C.). GOWABDHAN 
BAS V. R.S, HABLAL RAMSUTH. „ ^ 

69 I.C. 541 = A.I.R. 1923 Nag. 62. 

- All evidence before Court. 

When the entire evidence on both sides is ono6 
before the Court the debate as to onus is purely 
academical. Where the relevant facts are before 
the Court all that remains for decision is what in¬ 
ference should be drawn from them. (Mr. Ameer 
Ali). CHIDAMBABA SlVAPRAKASA V. VEBRAMA 

Reddi. 68 L C. 538=45 Mad. 586— 

16 M.L.W. 102=31 M L.T. 54 = 49 I.A. 286 = 
1922 M.W.N. 749=37 C.L.J. 199=27 C.W.N. 245 = 
A.I.R. 1922 P C. 292 = 43 M.L.J. 640(P.C.). 

. —Evidence let in by both sides. 

However important the question of burden of 
proof may be in the early stages of the case, after 
all the evidence is out on both sides, it must bo 
looked at as a whole and the truth of the occurrence 
must be inferred from it. (Lord Sumner). THE 
east INDIA RY. CO. -u. Major Andrew torton 
Kirkwood. 67 I C. 921 = 15 M.L.W. 248— 

48 Cal. 757= A.I-R. 1922 P.C. 195 (P C.). 
—Eviderice let in on both sides. 

Where both parties have let in evidence the 
incidence of onus is an academic question which 
does not afiect the conclusion. (Pratt and 
Fawcett, JJ.). Doddava Konu Parahya v. 
YELLAWA KOND YBIiLAPPA NINNI. 70 I.C. 417 = 

A.I.R. 1922 Bom. 233. 

- All evidence before Court. 

Where the entire evidence on both sides is once 
before the Court, the debate as to onus is purely 
academical the controversy then is past the stage 
at which discussion as to the burden of proof is 
pertinent; the relevant facts being before the 
Court all that remains for decision is. what in¬ 
ference should be drawn from them. 47 I.A. 767. 
(Mookerjee and Chotzner. JJ.). AlilNAS Ch.\NDBA 
(DAS V. MAJIB ali CHOWDHURY. 70 I.C. 273 = 
27 C.W-N- 328 = 36 C.L.J. 196=A.I.R. 1922 Cal.461. 

- Evidence on both side.^—All facts before Court. 

Where evidence has been adduced by both con¬ 
testants in support of their respective cases and 
the relevant facts are before the Court, the question 
of burden of proof is immaterial and importance 
should not be attached to the question on whom 
the initial onus lay. (Mookerjee and Buckland, JJ.). 
Satis Chandra Ghose v. Kalidasi Dasi. 

68 I. C. 577 = 26 C. W. N. 177 = 
34 C L J. 529 = A. I. R. 1922 Cal. 203. 

- Evidence on both sides let in—Appellate Court. 

The question of onus loses its importance when 
both parties have adduced evidence in support of 
their respective cases and the Court on an exami¬ 
nation of such evidence shifts the burden of proof 
from one party to the other. This must be more so 
at the appellate stage. 34 C.L.J. 333, Foil. (iSuhra- 
wardy and Cuming, JJ.). SHIB Oh.vndra 
S iNOHA V. GOUR CHANDRA PAUL. 68 I.C. 86 = 

35 C. L. J. 473 = 27 G. W. N. 134= 

A. 1. R. 1922 Cal. 160. 
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BVIDBNGE act (1872), Ss. 101 to 103—-O 1 HI 851 im¬ 
material. 

- Evidence on both'sides let in. 

Where both parties have gone into evidence the 
question of onus disappears. (Simpson, A. J, C.). 
Muhammad Anwar Khan v. Jhanda Singh 

69 I. C. 888=9 O.L.J. 404=25 O. 0. 237 = 

A. I. R. 1922 Oadh 271. 
- Evidence on both sides—All facts before Court. 

Where evidence has been adduced by each of the 
contestants in support of their respective oases and 
the relevant facts are before the Court the question 
of burden of proof is immaterial, and importance 
should not bo attached to the question on whom 
the initial onus lay. {Afukerjee and Buckland, JJ.). 

JoGENDBA Nath v. Jagadindra Nath. 

67 I. C. 170=34 C. L. J. 133= 
A. 1. R. 1921 Oal. 577. 

- ;—Question of onus—When material—Evidence 

let in on both sides. 

The question of onus of proof arises only where 
there is no evidence one way or the other which 
will enable the Judge to come to a oonolusion upon 
the question of fact to be determined ; but where 
evidence has been adduced by both the parties 
and the relevant facts are before the Court the 
question of burden of proof becomes immaterial, 
and importance should not be attached to the ques¬ 
tion on whom the Initial onus lay ; in such circum¬ 
stances, the question of the burden of proof is 
really not pertinent. {Mookerjee and Buckland, 

JJ.). Krishna kisor v. Nagendrabada. 

66 I.C. 694=34 C.L.J. 333=23 O.W.N. 942 = 

A.I.R. 1921 Gal. 433. 

- Evidence let in on both sides. 

The question of burden of proof is not very 
material where both sides have adduced evidence. 
(Krishnan andOdgers, JJ.). PONNADAGU Konan 
V. SiNNIAH ODAYAN. 70 I.C. 27 = 

1921 M.W.N. 719 = A.I.R. 1921 Mad. 462. 

—Ss. 101 to 103—Partition. 

Survivorship among co-ividows—Precluded by 
—Onus. 

The onus of proving that a partition that was 
oSeoted by the co-widows precludes the rights*of 
survivorship in each other is on the person who 
asserts the same. {Ananthakrishna Ayyar, J,). 
MINAKSHI AYI V. SUBRAMANIAN CHETTIAR. 

123 I. C. 35=1929 M. W. N. 667 = 

A.I.R. 1930 Mad. 175. 

- Custom as to impartibility — Onus. 

Whore there is a dispute with respect to an 
estate being impartible or otherwise, the onus lies 
on the party who alleges the existence of a custom 
different from the ordinary law of inheritance 
according to which custom the estate is to be held 
by a single member and, as such, not liable to 
partition. In order to establish that any estate is 
impartible, it must be proved that it is from its 
nature impartible and descendible to a single per¬ 
son, or that it is impartible and descendible by 
virtue of a special custom. A.I.R. 1928 F.O, 10, 
Foil. {Mohiuddin and Macnair, A.J.Cs.). MT. 
Saujabai V. Gangabam. 118 I.C. 871 = 

A.I. R. 1930 Nag. 35. 

•- Plea of permanent occupancy right—Onus. 

Where in a suit for partition defendants resist by 
setting up acquiescence in their permanent right 
of occupancy in a part of the land the burden of 
proving existence of those rights is on them. 
A. I. a. 1924 P. C. 66 and A. I. B. 1920 P. 0. 67, 


®)riDBNCE ACT (1872), Sa. 101 to 103 —'PoBBos rT 

Bel. on. {Lord Salvesen). SUBRAMANYA OHETTIAR 
V. SUBRAMANYA MUDALIAB. 116 I.C. 601= 

31 Bom. L.R 830 = 33 G.W.N. 734= 
30 H.L.V. 30=56 I.A. 248=52 Had. 549= 
1929 M.W.N. 661 = A.I.R. 1929 P. C. 156* 

57 M.Ii.J. 1 (P.C^). 


- Partition list proved—Onus to prove jointness. 

The onus is heavy on the person who desires to 
Fhow that certain partition lists were not acted 
upon and the parties continued to be joint in spite 
of these lists. {Kumaraswami Sastri and Beillyt 
JJ.). VENKATAKRISHNAYYA V. Rangayya. 

117 I.C. 720=A.I.R. 1928 Mad. 865. 


- Temporary nature of — Onus. 

Most partitions that are made are permanent and 
if any party wishes the Court to believe that a 
given partition was temporary, he must prove it. 

{Ballifax, A.J.C.). iTiiAiiKv. Abu. 

93 I. C. 193=4. I. R. 1926 Nag. 301. 

- Time of partition—Proof of subsequent parti¬ 
tion—Does not shift burden. 

It is well-e.Ktablished law that those who allege 
that the members of a joint Hindu family had 
separated must prove, unless I it is admitted, that 
there was a separation at some material time. A 
separation proved to have taken place at a time 
subsequent to the material time does not shift the 
burden of proving separation at the material time, 
on the opposite party. {Sir John Edge). MT. BHAG- 
WANI KUNWAR v, MOHAN SiNGH. 88 I.C. 335= 

29 C.W.N. 1037 = 23 A.L.J. 589 = 
41 C.L.J 591 = 22 M L.W. 211 = 
1925 M. W. N. 421 = A.I.R. 1925 P.C. 132= 

49 H.L.J. 55 (P.O.). 

Muhammadans—Acquisition by one member— 
Proof that it was from joint fund — Onus. 

In a partition suit among Mohammadans the 
burden is on the plaintiff to prove that the consi¬ 
deration for the acquisition of property by one 
member only came from the joint fund. {Baymond, 
A.J.C.). YUSIP MAHOMMED V. ABUBAOKBB 
IBRAHIM. 78 I.C. 817 = A. I. R. 1925 Sind 26. 
—Ss. 101 to 103—Plea ander—Shifting of onuB. 
- Mixed question of fact and law. 

The question of onus is not a mere question of 
law. Once.the principle of onus has been settled, 
the question still remains, whether having regard 
to the transactions proved, the onus still remains 
where iD was or shifts. Bo that in each particular 
case, whether the onus has been shifted or not be¬ 
comes a mixed question of fact and law or rather a 
question of the due application of a recognised 
principle to the shifting scenes and circumstances 
of the countless varieties of human life in business. 
{Walsh and Byves, JJ.). PEARE LAD v. SUNDER 
SINGH. 68 I.C. 805=44 All. 756= 

20 A.L.J. 658 = A. I. R. 1922 All. 436. 

—Ss. 101 to 103—Possession. 

- Dispossessed party—Proof of possession with%n 

12 years-^nus. 

Where jq a case for possession by ejectment of 
the defendants who, it was alleged, had taken for¬ 
cible possession of the lands two years before the 
institution of the suit, it was expressly stated in 
the plaint that the defendants bad no right whatso¬ 
ever to dispossess the plaintiffs. 

Held, that the burden of proving possession by 
the plaintiffs within 12 years of the institution of 
the suit was on them. (Jai Lai, J,). RAHBI»I»A o. 
WaZIBA. 109 I.C. 320 = 9 L.L.J. 884= 

A.I.R. 1928 Lah. 82. 
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EYIDENGE ACT (1872), Sa. 101 to 103—Poasea- 

aion. 

r- Usufructuary mortgage—Consideration and 

_^osses$ion denied by third party — Onus. 

Plaintiff was the purohaset of the interest of a 
nsufiuotuary mortgagee of certain tenant land. 
Defendant who was the landlord disputed the 
validity of the mortgage on the groand that no 
•consideration passed from the mortgagee to the 
onortgagor, nor did the mortgagee take possession, 
and that the transaction was therefore farei in 
•character. Documents on which plaintid relied 
were found to be executed by the mortgagor who 
mever disputed the passing of consideration. The 
Beoord*of‘Rights recorded the mortgagee as in 
possession. 

Held, that the onus was not on plaintiff to show 
that consideration passed but that the onus was 
•on defendant to show that no possession passed to 
'the mortgagee. {Das and Allanson, JJ.). HlT- 
KABAiN Singh v. bambabi Bai. lis I.C. 196= 

7 Pat. 733 = 9 P. L. T. 484= 
A.I.R. 1928 Pat. 459. 

■ for — Proof, that defendants were in pos- 

iscssion — Onus. 

In a suit for possession in order to be entitled to 
possession against the defendants, the plaintifis 
must satisfactorily prove that at the date when 
they filed their suit the defendants were in posses* 
«ion of the property. 

Per Cuming, J .—The plaintiffs must prove pos¬ 
session of defendants within 12 years of the suit. 
'{Cuming and Page, JJ.). BIRENDRA Nath Bay 
V. Satis Chandra Jourdab. 97 I.C. 1003= 

44 G.L.J. 121 = A.I.R. 1926 Cal. 1166. 

——Suit by person dispossessed—Proof of possession 
within 12 years—Land incapable of actual possession 
—Presumption as to continuance of possession. 

Where the plaintiff sued for possession on the 
allegation of dispossession, 

Held, that he is bo\ind to prove possession within 
12 years before suit. In order to prove this, he may 
rely on the presumption that possession of the 
lawful owner continues as long as the land is in¬ 
capable of actual possession. But if he relies on 
this presumption he must prove that the land was 
incapable of actual possession within twelve years 
before suit. {Newbould, B.B. Qhose and Page, JJ.). 
SURESH CHANDRA MUKBRJEE V. SHITI KANTA 
BanerjbE. 78 I.C. 679 = 51 Gal. 669 = 

28 G.W.N. 637 = A.I.R. 1924 Cal. 855. 

— Ss. 101 to 103— PresomptiOD. 

- Suppression of account books. 

Where it appeared that the other legatees had 
seized large portion of the testator's property and 
tthe account books kept by the testator and they 
were suppressing the same. 

Held, the residuary legatee need not prove each 
Item of property beyond the possibility of doubt. 
On proof of prxma facie case the other legatees 
were bound to show that the testator did not own 
ithe property or that it was subsequently accounted 
for. [Phillips and Venkatasubba Rao, JJ.). 
K. VENKATABAMATTA V. K. PiTCHAMMA. 

78 I.C. 274= A.I.R. 1925 Mad. 164. 

- Commission agent—No presumption of acting 

'in a particular agency. 

The fact that a party is a ccmmission agent does 
•not raise a presumption that he was acting as an 
agent in a particular transaction ; the onus is on 
3iim who alleges agency. {Martineau, J.). FIRM 
£hib LAii V. Firm Habi Bam. 67 I.C. 959= 

5 P.V.R. 1923=A.I.R. 1922 Lah. 408. 


EVIDENCE ACT (1872), Ss. 101 to 108—Preinmp* 

tlon—Fraud. 

—Ss. 101 to 103—Presumption—OoDsideratlon. 

- Recited in mortgage-deed—Presumption may 

be rebutted by even circumstantial evidence. 

In a mortgage suit for sale, the initial presump¬ 
tion arising, under S. 118, Negotiable Instruments 
Act and from the acknowledgment admitting the 
receipt of the entire consideration, can be rebutted 
even by circumstantial evidence. And when it is 
thus rebutted the burden of evidence shifts on to 
the mortgagee to show that full consideration did 
actually pass. 

In a mortgage suit for sale the execution of the 
mortgage document was established and further 
the mortgagor had made an acknowledgment ad¬ 
mitting the receipt of the entire consideration as 
well as the fact that there were hundis and pro¬ 
missory notes executed by him which had been set 
off or for the payment of which money had been 
left in the hands of mortgagee. But the mortgagor 
was a very young man of profligate habits and the 
mortgagee was in a position to dominate his will 
and to exercise undue influence over him. Fur¬ 
ther the mortgagee was not in a position to lend 
big sum of money. 

Held, that the initial presumption of the passing 
of full consideration was sufficiently rebutted. 
29 M.L.J. 236 and 31 I.C. 739, Foil. [Sulaiman and 
Kendall, JJ.). SiNGAB KUNWAR v. Basdeo. 

124 I. G. 717= A.I.R. 1930 All. 568. 

—Ss. 101 to 103—Presumption—Custom. 

- Presumption of caste approval—Proof to the 

contrary. 

When a particular form of marriage is recognised 
by custom it is to be presumed that th*> caste ap¬ 
proves of it and no social censure attaches to it, 
unless the contrary is established. The burden 
lies on the person who asserts the contrary. (iSulas- 
man and Daniels, JJ.). Mt. Kishan Pei w. Sheo 
PALTAN. 90 I. G. 338=43 All. 126= 

23 A. L. J. 981 = 6 L R A. CIy. 557 = 

A. I. R. 1926 All. 1. 

—Ss. 101 to 103—Presumption—Cntohl Memons. 

- Custom of governance by Hindu Law—Onus 

how discJiarged. 

There is a presumption that Muslims are govern¬ 
ed by Muhammadan Law, and if a person alleges 
that Cutnhi Memons are governed by Hindu Law, 
by custom, the burden of proving the custom lies 
on him and the onus will be discharged by proof of 
actual instances in which the alleged custom has 
been followed. [Tyabji, A. J. C.). TUESIDAS 
Keshowdas V. Fakir Mahomed. 93 I. C. 321 = 

19 S L R. 376= A. 1. R. 1926 Sind 161. 

—Ss. 101 to 103—Presnmption—Fraud. 

-- Conveyance by married woman—Husband not 

joined — Witnesses, living not called—Writer and 
attesting witness said to \be dead—Presumption of 
fraud arises. 

Where, in a case of conveyance from one married 
woman to another, husband is not joined ; the per¬ 
sons who were said to be present when the conside¬ 
ration was said to have been paid were not called 
though they were alive ; the attesting witness and 
the person who drew up the document were said to 
be dead and were not called, 

Held, that a presumption of fraud arose and that 
consideration must be proved by the plaintiff' 
A.I.R. 1925 Rang. 227, Diit. [OtUr, J.). MA TIN v\ 
P.L.V.R. Bamaswamy Chetty. 95 I.C. 384= 
5 Bar. L.J. 40 = A. 1. R. 1926 Rang. 133. 
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EVIDENCE ACT (1872)« Ss. 101 to lOS'-PFesump- EVIDENCE ACT (1872), Ss. 101 to 103—Neoord' 
tion—Joint basinoBB. of-Rights. 


—Ss. 101 to 103—PreBnmption—Joint basinesB. 

- Property acquired from profits—Proof that it 

is Joint — 071 US. 

Property purchased with the profits deriyed from 
a joint business cannot be presumed to be joint and 
the Hindu Lay? of joint property is not applicable 
to such property. Burden of proving that such 
property is joint is on the party alleging it to be so. 
(Suhrawardy and Oraham, JJ.). Ghodam SIDHI- 
QUE KHAN V. JOQENDRA NATH MiTRA. 

96 I. G. 199=43 C. L. J. 492=: 
31 G.W.N. 205-A.I.R. 1926 Gal. 916. 
—Ss. 101 to 103—Presumption—Possesaion. 

- Kabja receipt—Person named as purchaser— 

Presumption as to his having got possession. 

From the Kabja receipt, the Court is entitled to 
presume that the person named therein as pur¬ 
chaser had obtained possession through the Court, 
and although it is possible that when Kabja 
receipts are passed, physical possession of the land 
may not always be given to the purchaser, there is 
no reason why the Court should presume that no 
possession was given in a particular case. {Mac- 
leod^ C.J. and Crump, J.). PANDURAfJ^ WASTJDBO 
V. Basappa Bin Shiddappa. 77 I.G. 479= 

A I R. 1923 Bom 364. 
—Sb. 101 to 103—Presumption—Promissory note. 

- Date and place of execution—Proof to the con~ 

trary. 

If pro-note is proved to be genuine and it bears 
the date and place of execution, the iJresumption is 
that it was executed at the place and on the date 
it shows and the onus lies on the party pleading a 
different place and date, to show it. {Ramesam and 
Reilly, JJ.). KIRMANY & SONS v. AQA ALI AKBAR. 

109 I.G. 170= A.I.R 1928 Mad. 919. 
—Ss. 101 to 103—Presumption—Registered docu¬ 
ment. 

- Bearinq date—Presumption as to date of execu¬ 
tion—Lapse of time—Effect of. 

In cases where a document has been executed 
and registered and the question arises as to the 
date it bears there can be little doubt that the pre¬ 
sumption is that the document was executed on 
the date it bears, and the onus is on the contesting 
party to show that it was not. In all such cases 
lapse of time does strengthen the onus cast. 
{Kumaraswa^ni Sastri and Venhatasubba Rao, JJ.). 

Rukmani AMMAL V. ankama Naidu. ._ 

96 I. G. 26 = 23 M. L- W. 664 = 
1926 M.W.N. 938= A.I.R. 1926 Mad. 744. 

—Ss. 101 to 103—Presumption—Relationship. 

- Presumption as to continuance—Burden oj 

2)roving the co7itra7-y. , 

When a particular relationship such as marriage 
has been shown to exist between two persons, there 
is a presumption in Javourof its continuance, and 
the burden of proving that they do not stand to 
each other in that relationship lies on the person 
who affirms it. {Shadi Lai, C.J. and 
J.). GULAM MOHY-UD-DIN ^HAN W. ^HIZAR 

HUSSAIN. ^ V? ; I r 

SOP. h. R. 7= A.I.R. 1929 Lah. 6. 

—Ss. 101 to 103 —Recitals. , ^ 

- Execution admitted—Lack of U 7 iderstandtng 

pleaded —0?ms. . . , 

Where the execution of a document is adinittcd, 

the onus is on the executant to prove that he did 
not understand its terms, oven if he is an 
person. {Broad^vay and Addison, JJ-)- 
Mau V. Mahmud HASAN. i.o. 

27 P.L.R. 641= A.I.R. 1926 Lah. 692. 


■ Covenant to pay interest—Absence of consent — 
Onus. 

When a stipulation as to interest is found in a 
bond, the execution of which is either proved or- 
admitted, the onus of proving that a covenant to 
pay interest has found its way into a bond without- 
the consent of the debtor must ordinarily He upoa 
the debtor. (Le Rossignol, J.). Kewal Rau v. 
ALLAH DITA. 791.0.56= 

A.I.R. 1925 Lah. 64. 

- Promissory note — Consideration recited — 

Plaintiff undertaking to prove—Eailed in part — 
Effect. 

In a suit on promissory note, which contained a 
recital that the consideration was paid in cash, the 
plaintiff abandoned the recital and undertook to 
prove that the consideration consisted partly of 
cash and partly of reduction of defendant’s liability 
to a certain firm which was in turn indebted to the 
plaintiff. He failed to prove the latter part of the- 
case. 

Held, that in respect of the latter part a decree 
could not be passed in plaintiff’s favour merely on< 
the strength of the defendant’s signature. 

Obiter : He could have got a decree for the whole 
amount if he had offered no evidence at all but 
relied on the recital. {Mears, G. J . and Piggott, J.). 
Shambhu Dayal V. Lallu Mal- 80 I.G. 717— 

4 L R.A. GIy. 438= a.I R. 1924 All. 256. 
- Possession stated to have been given—Proof tCF' 

the contrary. . 

Where plaintiff signed a document saying that 
possession has been delivered under a gift-deed the- 
onus of proof that she did not give possesion is on 
the plaintiff. {Schwabe, C. J. and Wallace, J.). 
FATIMA BIBI V. KHAIRUM BIBJ- j bo 

16 M.L W. 894 = A.I.R. 1923 Mad. 52. 

—Ss. 101 to 103 —Record-ofRights. ^ ^ , 

_ Xjgssee's suit for possession—Land entered as 

defendant's ancestral holding—Onus on defendant to- 

establish. , , 

Where on the basis of a lease executed oy th® 

landlord in favour of the plaintiff, the plaintiff; 

sues defendants for recovery of possession of that 
land and that land is recorded in Record-of-Rights 
as defendants’ ancestral holding, having regard for- 
the lease it is for the defendants to establish that 
the plot was part of their ancestral holding. {Das, 
J) CHAMAN MAHTO V. GANESHMAHTO. 

123 I. G. 410= A.I. R. 1930 Pat. 149. 

__ Correctiiess presumed—Entries presumed to be- 

relevant. , , a 

Tho ordiDn»ry rule with regard to offioial doou-. 

ment like Record-of-Rights is that they must b& 
presumed to be correct until the contrary is shown, 
that is to say, it must be presumed that the entries- 
mado in the Record of Rights were those entries ana 
those entries only which are required ^ to be 
in the order passed under S. 80, and if any J 
wishes to dispute the validity of the entry, tnen 
the onus would be on him to produce the oiaor 
passed under S. 80 to show that these 
were not in fact required. {Dawson Miller, C. </• 
Jwala Prasad, J.). Kalyandas v. JYOTI LAL. 

99 I. G. 492 = 1926 P. H, C. G. 338- 
Q p T T 1 R. 1927 

-- Tenure-hoiders—Recorded as holding 

zamindari must prove nature of title—Entp'e 
non-resumable tenure-holders—Burden slnfua. 

Where the defendants, the , “Ja 

recorded in the Beoord-ol Bights as .‘A°a= 

within the ambit of the zammi-ari of the plaintili. 
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ByiDENCE ACT (1872), 8b. 101 to 103—Record- 
of-Rlghts. 

and that he •was paying revenue for the same, the 
onus of sho'wing the nature of their title is upon 
the tenure-holders and upon a failure to show that 
they had had a tenancy therein the plaintifi is en¬ 
titled to resume. But if it is recorded that the 
defendants were owners of a non-resumable tenure 
the onus is shifted upon the plaiutifi to rebut the 
presumption created by the Reoord-of Rights. 
{Dawson'Miller, C. J. and Mullich, J.). KAMAKIIYA 
Narain Singh v. Jawahir Khan. 

94 I. c. 1007= A.I.R. 1926 Pat. 369. 

- Entered as tenants—Proof to the contrary — 

Bent proved not in excess of revenue—Onus not 
discharged. 

If in the revenue records the defendants were 
shown as tenants paying rent, the onus is on them 
to show that they are not tenants, and that onus 
is not discharged bv the fact that the amount of 
the rent which they paid did not exceed the 
amount of the revenue and cesses. {Martineau, J .). 
Ram Dasv. CHANDI. 69 I.C. 363= 

A. 1. R. 1923 Lah. 35. 

—8b. 101 to 103— Scope of. 

' Confiiciing evidence does not necessarily fail. 

Where the evidence is conflicting the patty on 
whom onus lies does not necessarily fail as^ in 
the case where no evidence is led on either side. 
(Wort. J.). badrinath UPADHAY V. Baijnath 
MANDAL. 123 I. C. 612= A.I.R. 1930 Pat. 134. 

- Onus—Not an invariable obligation—Changes 

according to pleadings and progress of evidence. 

Question as to the onus depends on the pleadings 
in a particular case. Onus is not an invariable 
obligation re^tiug on a party to a suit by fixed and 
pre-detetmined rules of evidence. It not only 
changes according to the nature of the pleadings 
hut it also frequently changes according to progress 
of evidence. (WazLr Hasan and Baza, JJ.), 
SARJOOPRASHAD V. DEO DAT LAL. 105 I. C. 410 = 

4 O.W.N. 958= A.I.R 1927 Oudh 499. 

_ Applicability of general rule—Must also show 

exceptions do not apply. 

Party on whom onus of showing that a xulo 
applies to him lies, must not only establish that 
the general rule applies to him, but also establish 
facts showing that the exception of the general 
rules does not apply. {Das and Foster, JJ.). 
GOPINATH SABANJI V. AJHABRUL HAQUB. 

101 I.C. 119=8 P.L.T. 578 = 
A.I.R. 1927 Pat. 225. 

■- Burden of proof—Benefit of doubt not given. 

Daw does not recognise the principle of giving 
the benefit of the doubt to a party on whom the 
burden of proof lies. Burden of proving that a 
person is of an agriculturist tribe is on him, 
especially when entries in Settlement record are 
against him. {Jai Lai, J.). XHAKAR Das v. 
QHULAM AID. 94 I.C 158 = A.I.R. 1926 Lah. 484. 

- Burden of proof—No hard and fast rule — 

Depends on circumstances of each case. 

As regards the question of burden of proof no 
hard and fast rule can be laid down in the sense 
that the rule should apply to all cases. The deter¬ 
mination of initial onus of proving a certain fact 
depends on the particular circumstances of each 
case, and onus also shifts from time to time during 
the progress of the trial as the evidence develops 
and facts are established. {Wazir Hasan and 
Neave, A. J. Cs.). DWABKA PRASAD v. NASIR 
AHMED. 78 1.0.860 = 11 O.L.J. 919 = 

. 0 . A.I.R. 1925 Oudh 16. 


EYIDENGE ACT ( 1872 ), Sb. 101103—BpeoiaK 

agreement. 

•- Weakness of defendant's title will not avail. 

The plaintifi must succeed on the strength of his- 
own title and is not assisted by any weakness, reah 
or apparent in -the case for the defendant. 
{Mukerjee and Suhrawardy, JJ.). LAKSHAN. 
Chandra aiandad v. Takim Dhali. 

80 I.C. 357 = 39 C.L.J. 90=28 C. W. N. 1033= 

A.I.R. 1924 Gal. 558. 

- Oyius—A qxtestion of law. 

The question upon which party the onus of prov¬ 
ing any particular point lies, is undoubtedly a. 
question of law. {Scott Smith, J.). Mt. NlAMA^ 
BiBi V. Mahomed Faiz. 86 I.C. 745 (Lah.). 

—Ss. 101 to 103—Shifting of onus. 

-In a mortgage suit for sale, the initial presump¬ 
tion arising, under S. 118, Negotiable Instruments 
Act and from the acknowledgment admitting tha 
receipt of the entire consideration, can be rebutted 
even by circumstantial evidence. And when it is 
thus rebutted the burden of evidence shifts on to 
the mortgagee to show that full consideration did 
actually pass. 

In a mortgage suit for sale the execution of the 
mortgage document was established and further 
the mortgagor had made an acknowledgment, 
admitting the receipt of the entire consideration 
as well as the fact that there were hundis and. 
promissory notes executed by him which had been 
set off or for the payment of which money had. 
been left in the hands of mortgagee. But the mort¬ 
gagor was a very young man of profligate babits- 
and the mortgagee was in a position to dominate 
his will and to exercise undue influence over him. 
Further the mortgagee was not in a position to- 
lend big sum of money. 

Held, that the initial presumption of the passing 
of full consideration was sufficiently rebutted. 
29 M. L. J. 236 and 31 I. C. 739, Foil. {Sulaiman 
and Kendall, JJ.). SiNGAB KUNWAB v. BA9DEO 
PRASAD. 124 I.C. 717=A.I.R. 1930 All. 368. 

■--Where plaintiff has given prima facie evi¬ 

dence of loss of profits caused by defendant, the 
defendant must prove that the loss was less than 
that proved by plaintiff. A.I.R. 1924 Nag. 117, Foil. 
(Hallifax, A.J.C.). Ramchaban v. Sakwarkhan. 

94 I.C. 999= A I R. 1927 Nag. 75. 

-Onus is liable to shift on proof of particular 

circumstances. [Daniels, J.), B. BllAGWAN DAS v. 
ALLAN KHAN. 78 I.C. 649=A.I.R. 1925 All. 28. 
- Burden shifts according to facts proved. 

Burden of proof is often of a shifting character 
and may change from one party to the other as. 
facts are proved which render the case of one party 
more probable than that of tho other. {Krishnan 
and Odgers, JJ.). PONNALAGU KONAN v. SlN- 
KIAH ODAYAN. 70 I.C. 27=1921 M.W.N. 719 = 

A.I.R. 1921 Mad. 462. 

—Sb. 101 to 103—Special agreement. 

- Redemption suit—Mortgagee setting up special 

cox'enant—Onus on him. 

Where in a redemption suit tho mortgagees set 
up an alleged deed of further charge which con¬ 
tained a covGoant: “ There are two bonds by which 
the plots are mortgaged. So long as I do not 
redeem these two bonds then first, I will pay the 
money due on this bond and then I shall be allow¬ 
ed to redeem the fields,” and there was nothing to- 
show what were tho mortgage-bonds to which it 
referred or that it referred to the mortgages in suit. 

I Held, that the mortgagees were setting up a 
I special covenant entitling them to an additional) 
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EVIDENCE ACT (1872), Ss. 101 to 103—Special 
plea. 

•amount and the burden of proof clearly lay on 
them. {Daniels, J.C,), BHUP SINGH v. LAZIM 
Singh. 65 I.C. 121-24 O.C. 319= 

A. I. R. 1921 Oadh 237. 

—Ss. 101 to 103—Special plea. 

•- Trustees — Misfeasance — Onus. 

It is for those who attack the administration of 
<the trustees to show that there was misfeasance. 
{Coutts-Trotter, C. J. and Walsh, J.). R. Rathna- 
SABAPATHT CHETTIAB V. AmMAKANNUMMAL. 

123 1. C. 15 = 30 M.L.W. 914= 
A.I.R. 1930 Mad. 78 = 57 M.L.J. 609. 
—;- Award attacked — Multifariousness — Applica¬ 

bility to arbitration proceedings—Onus to prove. 

It is incumbent on the person opposing an award 
-to establish first that the provisions of the Civil 
Procedure Code as to multifariousness apply to 
proceedings before arbitrators and secondly if they 
•do apply that in view of those provisions the award 
•could not be upheld. (Rupckand and Barlee, 
A.J.Cs.). Dattaram MUNSHIDAD V. Harjimal 
& Sons. 121 I.C. 161 = 24 S.L.R. 145= 

A.I.R. 1930 Sind 170. 

- Breach of trust—Action by co-owner—Proof 

•of unlawful advantage taken. 

Where a co-owner of property wants to take ac¬ 
tion against other co-cTwner for breach of trust 
■under S. 90, Trusts Act, it is incumbent on him to 
allege and prove as a fact that the other co-owner 
by availing himself of the position of a co-owner 
•had gained an advantage in derogation of his 
rights : A.I.R. 1916 P.C. 227, Ref. {Rupchand and 
Barlee, A.J.Cs.). ABDUL RAHMAN v. Haji Md. 
■Idris. 118 I. C. 207 = 23 S. L R. 461 = 

A.I.R. 1929 Sind 212. 

- Bar of suit. 

The burden of proving that a suit is barred under 
O. 2, R. 2, Civil P. C., is upon the defendant: 
20 Cal. 716, Foil. {Addison, J.). ABDUL QADIR v. 
I&fAM Din. 102 I.C. 31 = A I.R. 1927 Lah. 840. 

- Landlord purchasing tenant's interest—No 

merger—Proof that the interests continued to be kept 
'apart — Onus. 

When a landlord purchases a tenant’s interest 
but there is no merger of the two interests, the onus 
of proving that the distinction between the interests 
continued to be kept alive subsequently also is not 
on the party alleging that the distinction was so 
kept alive. {Dawson-Miller, C. J. and Macpherson, 

J.). PARMESHWAR Singh V. Mt. Sureba kueb. 
88 1.0.495 = 1925 P.H.C.O. 185 = 6P.Ii.T. 805 = 

A I.R. 1925 Pat. 530. 

- Objectors to award must prove the grounds of 

objection. . 

Any party wishing to set aside an award on the 
ground that the arbitrators in arriving at an 
award either refused to bear somebody or heard the 
matter without giving notice of the hearing, under¬ 
takes the burden of satisfying the Court tlmt this is 
what really happened. {Walsh, A.C.J . and Ryves, J.^ 
Gobind Singh v. Bhirgunadh. 82 I.C. 16- 
46 All. 686=22 A.L.J. L.R. A. Clv.^468- 

- Proof that the apparent is not the real. 

Burden of proof lies upon the person who asserts 
that the apparent is not the real state of things. 
{Mookerjee and Chotzner, JJ.). 5?^*^ 

Dasi V. Kumud Bala Dasi. 

28 C.W.N. 131 = 89 C.t.J. 140= 
A.I.R. 1924 Cal. 467. 

-Prima facie case of damage proved—Not bound 

<to prove how damaged. 


I EVIDENCE ACT (1872), Ss. 101 to 103—Salt fop 
profits. n: V. 

Where plaintiff's case was that the article given 
by him to the defendant for cleaning was damaged 
by chemicals in the process of cleaning and where 
he made a prima facie case that the article was in 
good condition at the time it was given to the 
defendant but was tom at the time it was got back 
from the defendant, 

Held, that he was not bound to prove that the 
article had been damaged by chemicals in the pro* 
cess of cleaning. {Lentmgne, J.). HOLLANDIA 
PINMEN V. HOPPENHEIMEB. 84 I. C. 274= 

3 Bur. L.J. 203=A.I.R. 1924 Rang. 356. 
- Mortgage by executor—Onus of proving autho¬ 
rity—Not on the mortgagee. 

Where an executor mortgaged the properties of 
the testator under authority given by the will, 
Held, that the onus of proving that the executor 
was acting within his powers is not on the mort¬ 
gagee. {Schwabe, C.J. and Wallace, J.). PABTHA- 
SARATHT NAIDU V. MUKUNDAMMAL. 

68 I. C. 856=45 Mad. 867=16 M.L.W. 670= 
1922 M.W.N. 729= 1923 M. W. N. 14= 
A.I.R. 1923 Mad. 84=43 M.L.J. 551. 

^ ^——Immoral debt by Hi/ndu father—~Onus on the 
sons. 

The onus of proving illegality or immorality as 
afiecting the debt incurred by the father is upon 
the sons, for after the death of their father their 
liability to pay the father’s debt arises under the 
express text of the Mitakshara. {Jwala Prasad and 
Adami, JJ.). Sheik Karoo v. Rameswab Sao. 

62 I.C. 903=3 P L.T 43 = 6 P.L.J. 431 = 

A.I R. 1923 Pat. 143. 

- Trustee—Assertion of private ownership—Onus 

on the trustee. , . 

The view, that, where the discoverable origins 
of property show it to be trust property, the onus 
of establishing that it must have illegitimately 
come into the trustee’s own right rests upon the 

beneficiaries, must be entirely dissented from. On 
the contrary the onus is, and is heavily, upon the 

trustee to show by the clearest and most un- 
imneaohable evidence the legitimacy of his personal 
acauisition. {Lord Shaw.) SRINIVAS Chabiar v, 
EVALLAPPA MUDALIAB. 68 I.C. 1 = 45 Mad. 565= 
16 M.L.W. 247=31 M L. T. 1 = 49 I. A. 237 = 
24 Bom. L. R. 1214 = 21 A. L. J. 280= 
27 C. W. N. 317 = 36 C. L. J. 524= 
A. I. R. 1922 P. C. 325 = 43 M. L.J. 536 (P.C.). 

_ Knowledge of transferee—Onus of proving. 

Burden of proving knowledge of the transferee 
lies on the person who asserts that a transaction 
was something different from what, on the face of it 
purports to be. {DMiiels and Lyle, A. J. Os.). BIJAI 
Pabtab Singh v. Ragubaj Singh. 67 I.C. 572= 
9 O. L.J. 178 = 25 0. C. 115= A l.R. 1922 Ondh 7. 

- ^“Muhammadan Law — Mother's unfitness fot 

custody of son until 7 years—Burden of proof. 

In Mahomedan Law the custody of a boy until, 
at any rate, the age of seven belongs to the mother. 
The burden, therefore, of proving that the mother 
in a particular case is not entitled to be the 
dian of her infant son lies heavily on any 
would assert it. {Kincaid, J.C.). MST. 

MA V. BAKARSHAH. 66 I.C. 888=15 S.L.R; IJ^-T 

A.I.R. 1921 Sind 45. 

—Sb. 101 to 103—Sait for profits. v j ^ 

-In a suit by oo-sharers against lambaraar io 

profits, the burden of proving the amount oi 
arrears lies on the lambardar, {Prideaux, 

SABJE BAO HA3AKOHAND.^_^^^^ 
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BVIDBNGG ACT (1872). 8s. 101 to 103—Title. 

— Ss. 101 to 103—Title. 

■ N egative necessary for proving title-claimant 
must prove. 

The generel zula of evidence is that if in 
order to make out a title, it is necessary to prove a 
negative, the party who avers a iritle cannot be 
absolved from proving it : 9 W.R. 190 (P.B.), Foil. 
{Misra and Srivastava. JJ.). MOSHUQ ALI v. 
HURUNISSA. 114 I.C. 113=A.I.R. 1929 Ondh 204. 

- Property of deceased person. 

Whore the title of a deceased person to cer¬ 
tain properties is disputed and it is shown that 
those properties belonged to the partnership firm, 
the onus lies on persons claiming through the de 
ceased person to prove that those properties be¬ 
longed to him at the time of his death {PercivaU 
J.C. andRupchand, A./.C.).ISMAIL v. TAYABALLI. 

A.l R. 1929 Sind 182. 

- Ejectment suit — Plaintiff's title must be 

proved. 

In a suit for ejectment even though the defend¬ 
ant has no title, he can still put the plaintiff to 
the proof of his title and the plaintiff has still to 
show that the title-deed on which he relies as 
having given him a title superior to that of the 
defendant is a valid one. (Kumaraswami Sastri 
and Reilly. JJ.) VRNKATASUBB.\ v. ViGNES- 
WARADU. 110 I.C. 554 = 1928 M.W.N. 336= 

28 M. L. W. 82= A. I. R. 1928 Mad. 840= 

58 M li.J. 52. 

- Suit for declaration — Defendant's want of title 

—Not sufficient. 

In a suit for a declaration of title and for posses¬ 
sion the plaintiff inust prove his title. It is not 
sufficient for him to say that the defendant has no 
title. {Cuming, J.). Karuna Charan v. Krishna 
SUNDAR. 90 I. C. 480=A.I.R. 1926 Cal. 179. 

-3hamilat land — Sale of proprietary land — 

Onus lies on purchaser to show that shamilat was 
included. 

The tights of proprietors in the shamilat of the 
village are not a mere accessory to the land sepa¬ 
rately held by them and the onus lies on the pur¬ 
chaser of the proprietary land to show that the sale 
to him iaolud('d also a share of the shamilat. 
{Scott- Smith and Fforde, JJ.). GOBIND Ram v. 
ALI Muhammad. 79 I. C. 84= 

A. I. R. 1925 Lah. 99. 

- Party out of possession—Must prove subsisting 

title. 

The burden of proving a subsisting title to a 
land lies on the party out of possession and the 
faot that the party in possession forced to institute 
a suit under O. ‘21, R. 103, C. P. Code does not shift 
the burden of proof on to him. {Kincaid, J. C. and 
Rupchand Bilaram, A. J. C,). RaMZAN v. Paktr 
MAHOMED. 82 1. C. 861= A.I.R. 1925 Sind 201. 

—Ss. 101 to 103—Undue influence. 

- Inequality in partition between adult and 

minor co-owner — Onas is on. adult co-owner to show 
that transaction is not unconscionable. 

Where a partition between a minor and an adult 
co-owner is attacked by the minor as not binding 
on him and when it is found that at the time of 
the partition the minor’s mother was a young 
widow, with no near male relations who could give 
independent advice to her, and when the defend¬ 
ant knows all about the property from the very 
beginning and a great disparity in extent of the 
two lands exists and when there is no ostensible 
reason for the partition except the wish of the 
defendant, the onus shifts and it is for the defend¬ 
ant to make out that the transaction was a fair 


EVIDENCE ACT (1872). Sa. 101 to 108—Will. 

one. {Spencer and Devadoss, JJ.). S. PARAMA- 
SIVAM V. MEENAESHISUNDARAM. 73 I. 0. 863= 

1922 H. V. N. 732=16 M. L. W. 721 = 

A.I.R. 1923 Had. 96. 

—Ss. 101 to 103—Vendor and parchaser. 

- Vendor should disprove shortage—Buyer 

accepting subject to proper quality—Burden as to ■ 
shortage not on the vendor. 

Where there is no conduct on the part of tha 
buyer amounting to accepting the goods without 
any question as to the measurement, the buidon. 
is on the seller to show that he sent the goods, 
of the proper measurement and there was hol- 
shortage. 

But where the buyer said “we shall check tho 
invoice and intimate to you ; we shall also send 
money” and never afterwards even suggested that, 
there was shortage in the goods sent and on the. 
other hand accepted the goods subject to the 
only condition that they should be of the proper, 
quality, 

Held, to throw the burden on the seller, of 
showing that there was not shortage at the time 
of despatch, would be improper. {Ramesam, J.). 
Doraiswami Mudaliar v. Subbanna Ohet- 
TIAR. 105 I. C. 613=1927 M. w. N. 549 = 

A. I. R. 1927 Had. 880. 
-The burden lies heavily on the person alleg¬ 
ing it to prove that the vendee of immovable prp-. 
perty agreed to take the property with a defective 
title. {Raymond, A. J. C.). Abdulali Moosa- 
BHOY V. GOKULDA8 LALJI. 97 I.C. 289=. 

19 S.L.R. 41 = A I.R. 1927 Sind 49. 

-Where a person enters into an agreement to 

sell his property to one person but subsequently 
sells it to another person, it is for the vendee to- 
prove that he is a transferee in good faith and 
without notice of the original contract. {Shadi 
Lal,C. J. and Coldstream, J.). JiwAN Dass u. 
LORIND CHAND. 96 I.C. 175= 

A.I.R. 1926 Lah. 580. 

- Sale on credit—Plea of purchase for ca^h — 

Onus on defendant. 

% * 

Plaintiff pleaded that he had sold certain cattle 
on credit. The defendant replied that he had' 
bought them for cash. 

Held, that S. 103 is the more specific section 
more particularly applicable and that the onus was 
on defendant to prove payment. {Young. J.). Rasu 
v. KattarA. 82 I.C. 658 = 2 Rang. 202= 

A I R. 1924 Rang. 349. 

— Ss. 101 to 103—Will. 

- Onus on those who attack the will. 

The onus of proving that the will is invalid .as. 
the testator was of unsound mind lies upon the 
persons attacking that document. {Fforde and- 
Agha Haidar, JJ.). HiRA v. Shah Din. 

109 I.C. 640=29 P.L.R. 217. 

Proof of will—Onus* on the propounder how- 
discharged. 

It is not open to doubt that the onus proban di 
lies in every case upon the party propounding the 
Will: and he must satisfy the conscience of the^ 
Court that the instrument so propounded is the- 
laat Will of a free and capable testator. But the- 
onus is in general discharged by the proof of capa¬ 
city and the faot of execution from which the 
knowledge of and assent to its contents by the. 
testator will be assumed. {Das and Foster, JJ,) 
Mt. Baj Ddlari Bibi V. Mt. Krishna Bibi. 

95 I.C. 1036=7 P.L.T. 203= 
A. I. R. 1926 Pat. 269... 
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■Qitalified admission as to signature—Burden 

. A ^ « 


w 

-not shifted. 

The qualified admlasiou o£ a patty regarding the 
-signature of a testator does not shift the burden of 
proving the non-exeoution of the will to him : 
A.I.R. 1924 Nag. 103 and A.I.R. 1922 P. 0. 366, 
A 7 >pl. (Findlay, O. J. C.). KBSHEO v. ViTHAti. 

89 1.0.468=8 N.Ii.J. 123= A.I.R. 1925 Nag 427. 

-- -Soundness of mind and majority — Propound- 

■■er to prove. 

The onus of proving not only the soundness of 
the testator’s mind but also the fact that the 
testator was not a minor at the time of the execu¬ 
tion of the will rests upon the person who pro¬ 
pounds the will. (Broadway and CampbelU JJ.). 
-Rajindae Singh v. Mt. Ramjowai. 

83 I.C. 1017 = 9 Lah. 263= 
A.I.R. 1924 Lah. S41. 

—S. 104—Adoption. 

-A very grave and serious onus rests upon any 

•person who seeks to displace the natural succession 
of property by the act of an adoption. In such 
case, the proof requires strict and almost severe 
•scrutiny ; A. I. R. 1930 P. 0. 79, Rel. on. (Addison 
and Bhide, JJ.). BAIiAK RAM HIGH SCHOOL, 
.‘PANIPAT V. NANU MAL. 31 P. L. R. 509 — 

A.I.R. 1930 Lah. 579. 

—B. 104—Dispute about land. 

_!_Suit for establishing title and ejectment— 

1 Plaintiff claiming land in dispute under sale-deed 
—Defendants contesting the claim as holders of 
lakheraj property—Plaintiff has to prove that the 
land is within the geographical limits of the patnl 
village—Burden of proving that the land is dedi¬ 
cated to a foundation as Niskar Pirattar then 
shifts on the defendants': A. I. R. 1922 P.O. 272, 
Foil. (B. B. Qhose and Bose, JJ.). AbOUL BARI 
•v. HBISHIKBSH MlTTRA. 49 0. L. J. S46-- 

A. I. R. 1929 Oal. 459. 

—8. 104—Recelpt of letter. 

-The presumption is that if a letter properly 

directed is proved to have been posted, it reached 
its destination and was received by the person to 
• whom it was addressed. (Ross and Kulwant Sahay, 
JJ.). kamakhaya NArain Singh v. khalik 
AHMAD. 102 I. 0. 821-8 P. L. T. 633= 

A. I. R. 1927 Pat. 305. 

—8. 105—Defamation. . j ^ 

-Where the statements made by the aeten- 

dants a.re per se defamatory, the burden is ® 
defendant to prove that the allegations 
his comment ^as based are substantially tr . 
plaintiff should not bo called upon to prOTO tne 
quantum of damages: A. I. 

JMvU V. Shepstone. (1888) 55 L. J-P- O. 51, W- 
Utupohand, A.J. C.V , 8^d 172. 

—^-Prosecution must make out a case for 

i A T C) SUBAJMAL V. RAMNATH. 

{KxnkUde, A.J. 820 = 28 Or. L. J. 996 = 

9 A I Or. R. 204=A. I. R. 1928 Nag. 68. 

toefcutiou"'?t“s?lf has proved the 

excontlon accused need not prove it. Section 106 
eays nothing about pleas but 
of proof on the aoeused. 

A.J.CS.). MANGAI, GAUDA U EMPEBOB. 

A. I. R. 1925 Nag. 37. 

-Allhough under the Indian Evident Act the 

burden of proving an exception under the Penal 


KVIDENOE ACT (1872), S. lOS-HIAsaiilty. WS 

Code is on the accused person, it doek not follow 
that the oiroumstanoes together with the accused 
person's statement cannot be suffictent evidence to 
establish the exception in his favour. (Mukerjiand 
King, JJ.). HangaEiTA V. Empbrob. 

98 I.C. 707=7 L.R.A. Op. 187= 
27 Or. L. J. 1395=A.I.R. 1927 All. 119. 

—S. 103—Exceptions. 

-In order to bring a case within the excep¬ 
tion, strict compliance with its terms is necessary. 
It is one of the established canons of interpreta¬ 
tion that exceptions are to be taken most strongly 
against the party for whose benefit they are intro¬ 
duced. (Tek Chand,J.). B. I. RY., OALOUTTA v. 
GOT Ram Chandra bhan. 108 I.C. 189= 

10 L. L. J. 202=29 P.L.R. 371= 

A.I.R. 1928 Lah. 162. 
Onus of proving circumstances is on accused 
unless they are apparent from evidence before the 
Court. 

The law requires as laid down in S. 105 that the 
onus of proving oiroumstanoes which give the bene^ 
fit of the general exception to an accused person 
lies on him, and in the absence of evidence the 
presumption is against the accused. But this does 
not mean that the accused must lead evidence. If 
it is apparent from the evidenoo on the record, 
whether produced by the prosecution or by the 
defence, that the general exception would apply, 
then the presumption is removed and it is open to 
the Court to consider whether the evidence proves 
to the satisfaetion of the Court that the accused 
comes within the exception, (wadsh and Byves, JJ.}% 
MT. ANANDI V. EMPEROR. 71 I.C. 689 = 

24 Cr. L.J. 225=45 All. 399 = 
A.I.R. 1923 All. 327. 

_The burden of proving the existence of c«- 

ouniGtftxioos bringiog - tbs carsc wit^hln ftny ^ ® 
general exceptions in the Penal Code rests upon the 

accused, and 8. 105 'says the Court shall PMsume 

the absence of suoh oiroumstanoes. (bcott-i>m%tn 
and Broadway, JJ.). Mahant NARA^ Das v. 
Emperor. 3® 113—3 Lah. 144— 

^ i L. L. J. 91=9 P.W.R. 1922 Cr.= 

23 Cr. L.J. 513=A.I.R. 1922 Lah. 1. 

—8. 105—Infancy. 

_ 2io proof as to infancy and immaturity of 

understanding—Defence is not'barred. ^ 

There is this difference between a child and a 
lunatic that the latter is not able to be tried unless 
he has regained sanity whereas the child may be 
tried while he is still a child. If a child commits 
an offence when he is unable to understand the 
nature of the offence, it can hardly be supposed 
that he will be able to understand that he must 
plead his own lack of understanding when plawd 
upon his trial. He cannot be debarred from the 
defence allowed to him by S. 83 of the I. P* O., 
merely because of bis ignorance of the Court pro¬ 
cedure. Therefore, the question cannot be exoluuea 
from consideration by the jury notwithstanaing 
that no proof may have been adduced on the point. 
(Pullan, A. J. C.). EMPEBOR v. ADI 

84 I.C. 454= 26 Cr. 310- 
28 O. C. 69=A.I.R. 1925 Oadh 311. 

—S. 105—Insanity. 

- - Penpal Code, S. 84. 

Where the evidence as to the insanity of acouaeu 
is conflicting, the accused should be convicted as on 
him lies the burden of proving insanity which m 
the case of conflioting evidence cannot be said Wfc 
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^^YIDENGB ACT (1872), S. 105—Plea of joitiO' 
able homicide. 

'be sufficiently discharged. (Daniels, J.). CHANDU 
XAL V. THE CBOWN, 77 I.C. 236= 

21 A.L.J. 776=4 L.R.A. Or. 234= 
23 G?. L.J. 343=A.I.R. 1924 All. 186. 

—109—Plea of justifiable homicide. 

-Causingf death to burglar —Onus. 

Where it appeared thst a thief was killed with 
lathi blows by the inmates of the house when the 
'thief was trying to escape through a hole, 

Held, that the burden of proving that the death 
was justifiable homicide lay upon the persons who 
were proved to have dealt the blows. (Raza and 
Nanaoutty, JJ.). MAHABiR v. Emperor. 

7 O.W.N. 797 = 1930 Or. C. 948= 
A.I.R. 1930 Oudh 408. 

—8. 105—ProYOcation. 

-Accused must prove that his case came with¬ 
in the Exception 1 to S. 300 of the Penal Code and 
the Court is bound to presume the absence of any 
such case. {Broadway and Campbell, JJ.). KAKAR 
SiNOH V. The Crown. 81 I.C. 717= 

25 Cr. L.J. 1005=6 L.L.J. 675 = 
A.I.R. 1924 Lab. 733. 

—S. 105—Solf*defence. 

-^It lies upon the person bringing the plea of 

self-defence to establish the circumstances under 
which each blow that causes an injury to a mem¬ 
ber of the opposite party is iaflioted. {Tek Ckand, 

J.). Hazura Sang v. Emperor. 104 I.C. 494= 

28 Cp. L.J. 838 = A.I.R. 1927 Lah.786. 


—8. 106—Date of transaction. 

-The burden of proving the exact date of a 

mortgage transaction entered into orally being not 
peculiarly within his knowledge, does not lie on 
the mortgagee. 17 A. L.J. 380, Dist. {Niamatullah, 
J.). MIHI LAti V. SONI EAM. 113 I. C. 491 = 

A.I.R. 1929 All. 209. 

—8. 108—Fraud. 

■Question whether or not transfer is fraudulent 
—Vendee should personally be examined. 

The true object to be achieved by a Court of 
justice in finding out whether or not a transfer is 
fraudulent can only be furthered with propriety 
by the testimony of the vendee who personally 
knowing the whole circumstances of the case can 
dispel the suspicions attaching to it. The story 
can then be subjected in all its particulars to cross- 
examination. It is an error to rely on the abstract 
-doctrine of burden of proof. A.I.R. 1917 P.C. 6 
and A.LB. 1929 P.C. 95, Rel. on. (Ananthakrishna 
Ayyar, J.). Mohidebn Tharagan v. Md. Mus- 
t^appah Rowther. A.I.R. 1930 Mad. 669. 

—S. 106—Knowledge of facts. 

--Assistant Manager of a Press cannot be pre¬ 
sumed to have knowledge of every job printing 
done in the press—Especially where oonseq^uences 
• of the knowledge are grave, stricter proof than 
assumption is necessary. {Darwood, J.). CheIiLAM 
PiLLAi V. Emperor. 117 I. c. 49= 

30 Cr. L. J. 707=A.I.R. 1928 Rang. 276. 

—S. 106 —Misappropriation by servant. 

- -It is settled law that where property is en¬ 
trusted to a servant, it is the duty of the servant 
to give a true account of what he does with the 
property so entrusted to him. If such a servant 
fails to return the property or to account or gives 
an account which is shown to be false and incredi¬ 
ble, it is ordinarily a reasonable inference that he 
has criminally misappropriated the property so en- 
(truated to him and dishonestly converted it to hU 


EYIDBNGE ACT (1872), 8.106—Shiftiiig of bap- 
den. 

own use. (Lentaigne, J,). SoNA Meah u. Em¬ 
peror. 84 I.C. 331 = 2 Rang. 476= 

26Gr.L.J. 267 = A.I.R. 1925 Rang. 47. 
—S. 106—Pedigree. 

-Plaintifi relying on pedigree—Pedigree show¬ 
ing number of persons higher than plaintifi—Plain¬ 
tifi must prove death of all these persons. {Wazir 
Hasan, A.J.C.). JASODHAv. Murdidhar. 

61 I.G. 144=24 O. C. 1 = A.I.R. 1921 Oudh 104. 
—S. 106—Plea of jus terfcii. 

-Where a defence oi jus tertii is set up, it is 

for the defendants to establish that the persons, in 
whom they allege the right to the plots to exist, 
have a title superior to that of the plaintifi. (Lind¬ 
say, J.C. and Wazir Hasan, A.J.C.). Seoy. OP STATE 
V. MD. QASIM. 61 I.C. 871 = 24 O.C. 77 = 

8 O.L.J. 160=A.I.R. 1921 Oudh 88. 

—S. 106—Presumption. 

- Presumption applies only in absence of clear or 

sufficient evidence. 

In a case where all the facts are proved by ample 
evidence and the Courtis in a position exactly to 
say what happened, no importance need be attach¬ 
ed to the rule as regards burden of proof. It is 
only in cases where evidence is meagre and the 
Court is not in a position definitely to know what 
happened that the technical rule aa to burden o£ 
proof is to be observed. (Ramesam and Jackson^ 
JJ.). RAGHAVENDRA RAO V. Venkataswamy, 

30 M.L.W 965=1929 M.W.N. 752= 

A.I.R. 1930 Had. 251. 

—8. 106—Rent suit. 

' Claim for rent based on produce—Tenant 
preventing landlord from estimating crops—Onus 
is on tenant to prove actual produce. {Jwala Prasad 
and Kulwant Sahay, JJ.). Rani Bhgneshwari 
KDER V. SUKHDEO SINGH. 85 I.G. 366= 

6 P. L. T. 419 = A. I. R. 1925 Pat. 595. 
—8. 106—Scope. 

-Representatives of parties to transaction can¬ 
not take advantage of the section. 36 I.C. 455, Diss. 
from. (Ramesam and Jackson, JJ.). R^GHAVEndra 
Rao V. venkataswamy. 80 M.L.W 966= 

1929 M.W.N. 752= A.I.R. 1930 Mad. 251. 
—S. 106—Setting aside sale. 

Suit to set aside sale by Collector on the 
ground cf absence of arrears—Plaintifi must prove 
absence of arrears. (Walmsley and Suhrawardy, JJ.), 
O. S. Meah v. ddrga Churn dutta. 

90 I.G. 496=29 C.W.N. 1027= 
A.I.R. 1926 Cal. 243. 

—S. 106—Shifting of burden. 

-Where it is proved that thefts occurred at 

quite different dates the presumption is that the 
stolen property passed from the hands of the thief 
to the receiver at different dates also. The burden 
is then shifted from the Crown to the accused to 
prove that that he received it at one time only in a 
case where the accused is charged separately of 
offences of receiving stolen property. (Kincaid, 
J. C. and Kennedy. Ag. J. C.). GHULAMO v. 
Emperor. 96 I.C. 120=27 Cr. L.J. 872 (Sind), 

^--Where in a charge under S. 373, I. p. C. the 

intention to supply as prostitute a girl when 
physically ready, is proved, burden lies upon 
accused to prove intontiou to wait until age of 
majority. (Walmsley and Suhrawardy, Jj ) 
Khetrauani Dasi V. Emperor. 71 I g 232*= 

35 C.L.J. 431 = 24 Cr. L.J*. 104 = 

A.I.R. 1922 Cal. 639 





DECENNIAL IDIQBST, 1921—1930. 




EVIDENCE ACT (1872), S. 106—Suit against 
Railways. 


—S. 106—Suit against Railways. 

- Damages. 

In a suit against railway for damages caused by 
sparks coming out of engine, the onus is initially 
on railway to prove that precaution had been taken 
by them to protect adjoining property from fire. 
\Muker}i, J.). SEOY. OF STATE v. DWARKA 
PbASAD. 100 I.C. 640=49 All. 559 = 

25 A.L.J. 316= A.I.R. 1927 AH. 349. 

- Railways Act, S 76 —Articles specified in 

8ch. 2 includ^ in consignment — Loss — Onus. 

Where articles specified in Soh. 2, Railways Act 
and requiring a special declaration under S. 75 are 
included in a consignment, the burden of proof as 
to what articles are contained in each specific 
parcel and that the value of such special articles in 
each package was less than Rs. 100, rests on the 
consignee as the contents of each parcel is a special 
matter of knowledge to the consignee. But onus to 
prove the loss of packages rests on the railway 
company. {Findlay, J.C.). GulAM ABBAS v. 
Beoy. op State. 103 I.C. 756= 

A.I.R. 1927 Nag. 328. 
- H — Liability—Onus is on consignor. 

Where goods are consigned under Risk note H, 
the onus of proving the facts necessary to bring the 
company within the terms of the contract will be 
on the consignor. Section 106 of the Evidence Act 
does not apply and if in all cases of loss, of destruc¬ 
tion or deterioration of goods consigned the onus 
will be on the company to prove how it came about, 
the special contract will be useless. {Kumaraswami 
8astri,J.). P. Ar.BUQUERSQUB AND SONS v. THE 
8 . I. RY. company. T.»TMITBD. 68 I.C. 269 = 

1921.M W N. 328 = 16 M.L W. 667 = 
31 M.L.T. 470= A.I.R. 1922 Mad. 231 = 

43 M.L.J. 90. 


—S. 106--Suit for mesne profits. 

-Although in a suit for mesne profits the per¬ 
son out of possession has to prove what profits the 
man in possession made out of the property, yet as 
soon as the plaintiff gives some evidence proving 
prima facie the profits were somewhere about 

the sum alleged, the burden of proving that they 
were less shifts to the shoulders of the defendant. 
15 N.L.R. 85, {HnXlifax, A.J.C.). JaiLAL 

BAO V. LAL FATEH SiNGH. 75 I.C. 826- 

20 N.L.R. 52 = A.I.R. 1924 Nag. 117. 


-8. 106—Tenancy. 

•Onus of proving that a certain person is a cer¬ 


tain otherperson’B tenant lies on the person set¬ 
ting up the plea. BlacTi v. Christ Church Finance 
Company. Limited, {\Q9tL) A.C. 48and Bughes y. 
PerciuoZ, (1883) 8 A. C. 443, Foil. Vl* 

MAUNG PEIN V. MA THE NGIVE, ® 

2 Rang. 549= A I R. 1925 Rang. 143. 

—8. 106—Validity of decree. u ^ 

_Decree against executor impeached on the 

cround that ho had ceased to represent estate be¬ 
fore suit— Party impeaching decree must prove his 

allegations. {Cuming and fJJ: 

BIRENDRA NATH ROY ANADI Pf^SANNA 

DUTT\. I.C. 416 (Cal.)* 

—8 107—Converse of presumption. 

_ A^personnot heard of for seven years—1 rue 


is constantly assumed that, where the po”od 
of disappearance exceeds seven years, death, ’W^joh 
may not be presumed at any time during the period 
of seven years may be presumed to have taken place 
at its close. This is not correct. The presump^on 
is the same if the period exceeds seven years. The 


EVIDENCE ACT (1872), 8.108—Pkramptlon oV 
death. 

period is one and continuous, though it may ho- 
divisible into three or even four periods of seven* 
years. Probably the true rule would be less liable to* 
be missed, and would itself be stated more accura¬ 
tely, if instead of speaking of a person who had not- 
been heard of for seven years, it described the 
period of disappearance as one '-of not less than 
seven years.” {Lord Blanbesburgh.) LrALOHANI> 
MARWABI V. Mahant BAMRUPGIR. 93 1 0. 280— 

5 Pat. 312=53 I.A. 24=24 A.L.J. 105= 
1926 M. W. N. 203=7 P.L.T. 163=3 O.W.N. 335= 
43 C.L.J. 24)=28 Bom L R. 855=30 C.W.N. 721= 
A.I.R 1926 P C. 9=30 M.L.J. 289 (P.O.). 

—8. 107—Huhammadan law. 

-The rule of Muhammadan Law about missing 

persons is purely one of evidentiary presumption- 
and is not applicable in the face of Evidence Act: 

7 All. 297 (P.B.), Foil. {Lindsay and Kanhaiya LaK 
JJ.). MAiBAj Fatima v. abdul wahed. 

63 l.G. 286=43 All. 673= 
19 A. L. J. 713-A.I.R. 1921 All. 175. 

—8.107—Scope of ppesomption. 

— --Sections 107 and 108 only relate to the date 

when the suit was brought, that is to say, as ta 
whether a man is alive or dead as the case may be at 
the date of the suit, aud not at some particular peri¬ 
od anterior to the suit. The decisions lalso establish 
that there is no presumption as to whether a parti¬ 
cular person was dead at any time within the period, 
in question. {JIdarten and Fawcett, JJ.). RAM- 
OHANDRA SADASTV OKA v. KBSHVA DHONDU NAB- 
VEEAR. 82 I. C. 27=A.I.R. 1923 Bom. 208. 

—8 107—Time of death. 

—There Is no presumption about the time, of 
death—Time must be proved by party oonoerned. 
iKinkhede. A. J C.). Mt. DeshbANT o. THAKGB 
KiSHOBB Singh. 100 I.C. 446=22 N L.R. 178= 

10 N.L.J. 5= A.I.R. 1927 Nag. 104. 

e * 

—S. 108—Hindu law. 

-^12 years* rule—Inapplicable. 

The rule .of Hindu Law that at least 12 yeara 
should elapse before a man unheard of should be 
treated as dead is only a rule of evidence and iff 
nol applicable after the passing of the Evidence- 
Act: 2 Beng. L. R. 134, 1 All. 63, Foil'. 

{Krishnan and Venkatasubba Rao, JJ.). PONDUBE 
ADEYYA v. JADADI BORBBYA. 71 I.C. 305=, 

16 M.L.W. 976 = 1923 M.W N. 49=32 M.L.T. 6 = 

A.I.R. 1923 Mad. 182=43 M.L.J. 725., 

—8.108—Presumption—Nature of. 

— I .The presumption is only that the person.^iza. 

question is dead ; there is no presumption that he- 
died at any particular time. {Dalai, J.). GUDBI 
SINGH V. Janqi Singh. 124 I.C. 25. 

-—Where a person is not heard of for seven 

years, there is no presumption that he died after 
the expiry of seven years from the time when he 
was last heard of. The presumption is only that is- 
dead at the time when the dispute arises. {Sulai- 
man and Sen, JJ.). JAGESHAR SiNGH v. ^AHA- 
DEb Singh. 115 I.C. 626. 

—S. 108—Presumption of death. ,, ... 

-Section 108 of the Evidence Act provides that- 

in certain circumstances a rebuttable presunmtion 
of law arises as to death. It does not follow that ii 
those circumstances do not exist there 
presumption or inference of fact, as to death, [dsn- 
worth, J.). BADAD V. SARA9AVATI. 103 I-C. 829* 

A.I.R. 1927 All. 687^ 

■ - Person not heard of for 7 years by uear rela- 

. tlves—Presumption under section must be drawnv 
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EYIDENGB ACT (1872), S. 108>-Pce8nmptioii of 
death. 

{Broadway and Camplellt JJ.)» KAHAN Ohand- u. 
MT. JAWANDI. 79 I.C. 500 = 

A.I.R. 1923 Lah. 174. 

__ There is a presumption in favour of oouti- 
nuanoe of life and it is for the person asserting 
death to prove it. The death of a person oannot be 
presumed to have taken place more than 7 years 
before the date of suit calling the question into 
controversy : 22 Bom. L. R. 771; 1 Lah. 654, Foil. 
{Wilherforce, /.). MUHAMMAD GHIRAGH v. 

Abdul HUQ. 64 I.C. 468 (Lah.). 

—S. 108—Proof of death. 

■■ -rWhere a reversioner is suing persons who 
are merely trespasses no strong proof is required 
of the death of a nearer reversioner. A prudent 
man might within the meaning of the definition of 
proved ” consider the death of the nearer rever¬ 
sioner sufficiently probable on very little evidence. 
{Ashworth, J.). BADAL v. Saraswati. 

103 I.C. 329 = A I.R. 1927 All. 687. 

—S. 108—Time of death. 

-- Presumption is as to factum. 

The presumption raised by S. 108 is confined 
to the factum of death and not the exact time when 
death may have occurred. Where a party affirms 
that a certain person died on or before a particular 
date, that fact has to be established by positive 
evidence. {Sen and Niamatullah, JJ.). JiwAN 
SINGH t>. Kuar Reoti Singh. 123 I.C. 759 = 

11 L.R.A. Rev. 121 = 1930 A.L.J. 469 = 

A.I.R. 1930 All. 427. 

--While there is a presumption that a person 

who is proved not to have been hoard of for seven 
years by those who would be likely to hear of him 
if living, is dead, there is no presumption that he 
died after the expiry of seven years from the time 
when he was last heard of. The presumption only is 
that he is dead at the time when the dispute arises. 
{Sulaiman and Sen, JJ-). Jaqeshar Singh v. 
MAHADEO Singh. IIS I.c. 626 (All ). 

-When the Court has to determine the point 
whether a particular person ought to be presumed as 
dead on the ground that he has not been hoard of 
for more than seven years, there can be no presump¬ 
tion that he was dead at a particular time. The 
utmost that can bo considered is that he was 
dead at the time when the suit was brought. 
A.T.R. 1926 P.O. 9, Foil. [Gokaran Nath Misra, J.). 
MAHADEO Singh v. iiar Bukhsh Dube. 

106 I.C. 489 = 4 0. W. N. 1077= 
A.I.R. 1928 Oadh 13. 

- - Person not hoard of fer seven years—That he 

died on any particular date cannot be presumed. 
A.I.R. 1926 P.O. 9, Foil. {Addison, J.). Pateh ALI 
V. AUMADDin. 100 I.c. 833 = 

A. I. R. 1927 Lah. 284. 

- -No presumption as to time. 

The question for which provision is made in 
8. 108 is whether a man is alive or dead at the time 
the question is raised; in other words, the pre¬ 
sumption of the continuance of life ceases at the 
expiration of seven years from the period when the 
person in question was last heard of. 1 Lah. 654, 
Rel. on. 

There is no presumption, however, as to the 
time of his death, and if any one seeks to establish 
the precise period at which such person died, ho 
must do so by actual evidence. (C. O. Ghose, J.). 
IN THE Goods OP Ganesh DAS Aurora. 

97 I.C. 247=S4Cal. 186 = 43 C.L.J. 578= 

A. I. R. 1926 Cal. 1056. 

D. D. YOL. 111—39 


EVIDENCE ACT (1872), S. 109—Kafargatfl. 

- No presumption as to time. 

What the Court may presume under 8. 108 is 
confined to the factum of‘death; it oannot presume 
that because the person has not been heard of ho 
died at any particular moment, or in any parti¬ 
cular way, or from any particular cause. 34 All. 36 
(F. B.), Foil. 

Byves, J. —It does not follow that merely 
because a person has not been hoard of for 7 years, 
where there is no positive or reliable evidence, 
that he is in fact alive, the Court must find that he 
was dead at the date of suit, much loss that he 
was dead at any given particular date. {Walsh and 
Byves, JJ.). Rekhal Das v. Mt. Shbobai. 

74 I.C. 656=21 A.L.J. 393=49 All. 466 = 

4 L.R.A. Civ. 532=A.I.R. 1923 All. 49S. 

- No presumption as to dale. 

The presumption under S. 108, relates only to 
the fact of death, and has no reference whatever to 
the date of the death. 

That fact must be proved like any other fact by 
the party who is interested in establishing that he 
died on or before a particular date. 40 B. 239, Dist. 
{Shah and Crump, JJ.). GOPAL BhiMAJI iAVTE 
V. MANAJI GANUJI PADWAL. 81 I.C. 449 = 

25 Bom. L. R. 134=47 Bom. 451= 

A.I.R. 1923 Bom. 163. 

- Presumption of death arises after lapse of seven 

years. 

In a case where the point of time to which the 
deaih has to be referred, may be placed indifferently 
either during the seven years or after the lapse of 
the seven years (it not being necessary to show 
that the person lived during the seven years), there 
is a presumption after the lapse of the seven years 
in favour of the death and it is for the other side 
I to displace the presumption and the party relying 
on the presumption is entitled to succeed if 
no evidence is offered by the other side. 
37 Mad. 440 and Mad. Second Appeal 1911 of 1918 
Rel. on\ 34 All. 36 and 6 L. W. 633, Rel. on. {Old¬ 
field and Ramesam, JJ.). Bal Naicker v. Achama 
NAICKEB. 69 I. C. 835 = 14 M. L. W. 315 = 

1921 M.W.N. 610 = A.I.R. 1921 Mad. 285 = 

41 M. L. J. 295. 

' —a. 108 —Wife. 

-Wife leaving her husband and being in an¬ 
other's keeping is not one who would naturally 
hear from him if he wore alive. {Macnair, A.J.C.). 
Kamptabai V. Umabai. 117 I.c. 209 = 

12 N.L.J. 51 = A.I.R. 1929 Nag. 127. 

—S. 109—Co-Judgraent-debtors. 

- Suit for contribution—Defendant may plead 

and he must prove his non-liability to contribute. 

Where on the decree as passed several defendants 
were made jointly and severally liable, in the sub¬ 
sequent suit for contribution by one of them, it 
was for any defendant, who contended that he was 
not liable to pay the full share, to plead and prove 
it. The more fact that he was a sleeping partner 
did not shift the onus from where it primarily lay. 
{Harrison, J.). MAULA BAKSH v. KARIM BAKSH 

95 I.C. 1007 = A. I. R. 1926 Lah. 553. 

—3.109—Nafargats. 

' The Nafargats only prove a chain of culti¬ 
vators in succession, but they do not in themselves 
prove whether each successor came upon the land 
under a derivative title or index?endently of the 
landlord. So long as each cultivator hold the land, 
there might arise a presumption under S. 109 of the 
Evidence Act that his tenancy had a continuance, 
but there is no presumption that his successor is 
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EVIDENCE ACT (1872), S. 110—Barden of proof. 

necessarily a transferee from him. {Kinkhede, 
A.J.C.), Ramchand V. Shri Ratnanath baun* 
SHAN OF Bhab. 98 I.O. 674= A.I.R. 1927 Nag. 99. 

—S- 110—Barden of proof. 

-Where plaintiff is in possession of property 

of which he says he is the owner the onus of prov¬ 
ing that he is not the owner lies on the defendant. 
(Zafar Ali, J.). Nyzam Din v. Naranjan Das. 

103 I.C. 36 = A.I.R 1927 Lah. 841. 

—S. 110—Cattles. 

Person tethering cattle for four months in year 
—Presumption of title — Proof. 

Where a person is in possession of property and 
he uses it for four months of every year for tether¬ 
ing his cattle, such possession is prima facie evi¬ 
dence of title, but Court should not say that the 
person’s ownership is established. 13 N. L. R. 25, 
Diet, {Jackson, A.J.C.). KASTUROHAND BhicDM- 
chand Shop V. Atmaram. 119 I.C. 701= 

A.I.R. 1929 Nag. 318. 
—S. 110—Converse of presumption. 

- Person with title is not necessarily presumed to 

he in possession. 

The presumption, that the plaintiff having the 
title, also has possession can properly be made in 
the case of the jungle or waste land, where there is 
no proof or very little proof of acts of ownership 
having been exercised on either side, or in oases 
where the evidence as to such acts of such owner¬ 
ship is very nearly equal. Though the S. 110 
recognised a presumption that the person in posses¬ 
sion also has a good title there is no corresponding 
section saying that the person with the title should 
be presumed to be in possession. This presumption 
Is one that can only come under S. 114 of the Evi¬ 
dence Act which allows the Court to presume the 
existence of any fact which it thinks likely to have 
happened regard being had to the common course 
of natural events, etc. (Marten and Fawcett, JJ.). 
KASHINATH GYANOKA V. GANESH SITARAM. 

77 I.C. 506= A.I.R. 1923 Bom. 361. 

—S. 110—Dispute with Government. 

-Plaintiff in possession of land—Government 

showing that under general law it is owner—Plain¬ 
tiff must prove better title or adverse possession 
for 60 years. [Macleod, C. J. and Fawcett, J.). 
VAST A BAIjWANT v. SECY. OP STATE. 

61 I.C. 440 = 43 Bom. 789 = 
23 Bom. L.R. 238 = A.I.R. 1921 Bom. 177. 

— S. 110—Plea of no possession. 

- Absence of. 

The absence of any plea that the apparent 
purchaser was out of possession entitles the pur¬ 
chaser to the law’s presumption under S. 110, that 
he was in possession as an owner. (Kinkhede, 
A. J. C.). DAULAT V. RAMAPPA. 90 I.C. 196 = 

A.I.R. 1926 Nag. 197. 

110—Possession as evidence of title. 

_-Prior pieceful possession is prima facie evi¬ 
dence of ownership under S. 110 of the Evidence 
Act and is a good title against all persons except 
the true owner and can bo relied on in successfully 
maintaining a suit for ejectment against another 
who has no title to the land in dispute. (Subhedar, 
A. J, c.). NAQO V. Rajeshwar Sansthan AKOLA. 

118 I.O. 680. 

—S. 110—Possession of stolen articles. 

-Stolen articles found in accused’s premises 

raise a facie presumption against him— 

Accused not having control over premises, evidence 
against him is not conclusive but circumstances of 


evidence act (1872), S. Ill—Fidaoiary rela¬ 
tion. 


each oase should be considered. (Bucknill, iT.)* 

Lachmi Prasad v. Emperor. 

A. I. R. 1921 Pat. 480. 
—S. 110—Suit for injunction. 

- Prior possession—Value of. 

N brought a suit olaiming injunction against K 
restraining him from building a wall on a site of 
land. Although the site did not belong to N, his 
prior possession was established, 

Held, that the suit of N could not be dismissed 
for want of title and that he could be allowed to 
succeed on the ground of prior possession as such 
possession is facie evidence of ownership. 

10 N. L. R. 188; 11 N. L. R. 231 and 

A.I.R. 1917 Rang. 203, EoZf. (Subhedar, A. J» C.), 
NAGo V. Rajeshwar Sansthan akola. 

118 I. C. 680 (Nag.). 
—S. 110—Suit for possession. 

-Where a person brings a suit for possession 

and it is proved that possession was with the defen¬ 
dants and title was nob clearly established in favour 
of either party, the plaintiffs’ suit must fail. 
(Addison, J.). SUDBMAN v- GANGA BALliAB. 

116 I. C. 546=10 L. h. J. 488. 
-^Dispossession by defendant—What the plaintiff 

must prove. . 

In a suit for possession based upon plaintiff s 
dispossession by the defendant, the burden of proof 
is on the plaintiff to prove his possession at some 
time within 12 years preceding the suit, ^ and it is 
not enough to show merely an anterior title,^ with¬ 
out proof of possession within 12 years to shift the 
burden of proof on to the defendants to show that 
they were entitled to retain possession. 16 Cal. 473 
(P. C.). Foil. ; 41 All. 669 ; 39 Mad. 617 and A.I.R. 
1922 P. O. 181, Dist. (Campbell, J.'^. RawAL 
BAKHSH V. DOLU MAL. 93 I. C. 1006 (Lah.). 

—S. 110—Vendee and vendor. 

_ Plea of bogus transaction—Vendee to prove the 


sale is real. ,, . ^ . . 

Although under ordinary circumstances the 
party to a sale-deed duly executed and registered 
who alleges non-payment of consideration and 
unreal nature of the transaction is bound to prove 
his allegation, the fact, that the plaintiff had 
silently submitted to the withholding’of possession 
for a period of nearly twelve years combined with 
the continuous possession of the vendor, favoured 
the allegation of the latter and raised such a counter¬ 
presumption as to make it incumbent on the plain¬ 
tiff to give evidence that the sale was real. 8 All. 
641; 33 All. 483, Bef. (Kinkhede, A. J. C.). 
RAJA ram t». BAPU. 79 I. C. 896= 

4BX— S T R AQOB. -173. 


OA W T. n 


-8. Ill—Applicability. 

_^Where the vendor had been living separately 

md was not under tlie vondee^s influence S. Ill 
loes not apply* {Abdul lUxoof and ifoti 
Fai LAL V. SHEO OHAND. 88 I. 

6 L L.J. 408 = A. I. R. 1925Lah. 123. 

-8. 111—Credltor and debtor. , _ 

Plaintiff, a malguzar money-len»®^ 


.gainst tenants—Written statement pleading ii - 
eracy and terrorizing influence of plaintiff aBCounis 
o plea of undue influence though not 
7 ords—Burden of proof is on plaintiffi (Ftnaiai^, 
r.C.). VITHOBA V. BHANGI. 


—S. Ill—Pldnclary relation. & 

-Whenever a person derives a benefit under a 

deed, if any confidential or fiduciary 

sists between the parties, the Courts so far presu 


614 


eid CIVIL. CEIMINAL AND BBVENUE 


EVIDENCE ACT (1872), 3. Ill—Neceaiary ele¬ 
ments. 

against the validity of the instrument as to 
require some proof varying in amount aocording to 
oiroumstances, of the absence of anything approaoh* 
ing to imposition, over-reaohing, undue influence, 
or unconscionable advantage. (ifoo&flfjVd and 

Panion, J/.). Nibaran Chandra v. Nirupama 
DEVI. 69 I.C. 476=84 C.L.J.863=26 C.W.M. 517 = 

A.I.R. 1921 Gal. 131. 

—S. Ill—Necessary elements. 

- Position of dominating the will and actual un¬ 
fair advantage are both necessary. 

To treat undue influence as having been esta¬ 
blished by proof of the relations of the parties 
having been such that the one naturally relied up¬ 
on the other for advice and the other was in a 
position to dominate the will of the first in giving 
it, is erroneous. That merely proves influence. It 
must be further established that a person in a posi¬ 
tion of domination has used the position to obtain 
unfair advantage for himself and so as to cause in¬ 
jury to the person relying upon hie authority or 
aid. A.I.R. 1920 P.C. 65, Foil. [Addison and Teh 
Chand, JJ.). FAYTAZ UD-DIN V. KUTAB-UD-DiN. 

116 I.C. 899 = 10 Lab. 761 = 30 P.L.R. 288= 

A.I.R. 1929 Lah. 309. 

—S. Ill—Pardanashin lady. 

__Party relying on a deed executed by a parda- 

nashin lady must prove that it was the free and 
intelligent act of the lady, and that she adopted it 
with full knowledge and comprehension. A.I.R.1925 
P.C. 204, Foil. [Hallifaxand Kotval, A.J.Cs.), Mir 
D lLWAR ALI V. RABIA BEQAM. 95 I.C. 506 = 

A.I.R. 1926 Nag. 414. 

_ The burden of proving absence of undue influx 

ence is on the party asserting it. 

Where a pardanashin lady was possessed of 
considerable property which she inherited from 
her father but which was entirely managed by her 
husband who used to receive and spend the entire 
income without reaching the lady's hands and 
whom she used to obey implicitly. 

Held, her husband should be deemed to have 
stood in a position of active confidence to her. The 
provisions of S. Ill of the Evidence Act, 1872, ap¬ 
plied to the case and the burden of proving good 
faith lay on the party stating that the transaction 
into which she had been led by her husband was 
free from undue influence. The question for de¬ 
termination in the case was not merely that the 
lady knew what she was doing or had done but a 
still further vital question to be determined was 
how her intention to execute the mortgage was 
produced and whether all that care and prudence 
was placed around her as against those who advise 
her which from their situation and relation with 
respect to her they were bound to exert on her be¬ 
half. [Wazir Hasan and Neave, A.J.Cs.). DWARKA 
PRASAD V. Nasir Ahmad. 78 I.C. 850= 

11 O.L.J. 219= A.I.R. 1925 Ondh 16. 

—- Transaction with person in active confidence — 

Latter must prove good faith. 

Where there is a question as to the good faith of 
a transaction between parties one of whom stands 
to the other in a position of active confidence, the 
burden of proving the good faith of the transaction 
is on the party who is in a position of active confi- 
denoe. It is an elementary principle that, when¬ 
ever any person derives a benefit under a deed, if 
any confidential or fiduciary relation subsists be¬ 
tween the parties, the Courts so far presume against 
the validity of the instrument as to require some 
proof, varying in amount according to anything 


EVIDENCE ACT (1872), S. 112—Applloabillty. 

approaching to imposition, over-reaching, undue 
influence or unconscionable advantage. [Mooherjee 
and Buchland, JJ.). SATISH CHANDRA GHOSE v, 

TTAT.TnAST DASI. 68 I.C. 577 = 26 C.W.N. 177= 

34 C. L. J. S29=A.I.R. 1922 Cal. 203. 

— S. Ill—Pleader and client. 

-Pleader appearing in one or two oases of his 

client—Pleader’s father purchasing property from 
the client—Pleader and lather constituting joint 
Hindu family—Pleader cannot be said to be per¬ 
manent pleader and does not stand in a position of 
active confidence so as to justify the throwing on 
the pleader burden of proving good faith of the 
transaction—Father Is not bound to prove 6ona fides 
of the transaction. [Ookaran Nath Misra, J.). RAM 
Sdmran V. Sarjoo PERSHAD. 114 I.C 806= 

4 Luck. 270 = 5 O.W.N. 1062= 
10 L.R.A.Rev. 230= A.I.R. 1929 Ondh 67. 

— S. Ill—Subsequent purchaser. 

-Where A buys property from B after B has 

agreed to sell the same to C, the onus will be on A 
to show that he bought it in ignorance of the pre¬ 
vious contract and in good faith. Where the con¬ 
sideration is paid in full and the vendees are 
ignorant of the original contract, good faith must 
be presumed in the absence of evidence to the 
cozxtTB.Tj. [Abdul Baoof and Harrison, JJ.). KAN- 
SHIBAM V. ISHWABDAS. 67 I.C. 888= 

S L.L.J. 150 = A. I. R. 1923 Lah. 108. 

—S.'lll—Undue influence. 

- Necessary elements. 

For establishing undue influence it must be prov¬ 
ed that one person was in a position to dominate 
the will of and exercise his influence over another 
and secondly that the former did influence the 
latter. [Macleod, C.J. and SJiah, J.). ShiddUBAI 
RUDBAQAUDA DESAI v. NILAPPAGAUDA BHAR- 
MAGAUDA. 83 I.C. 616= 

26 Bom. L.R. 622 = A.I.R. 1924 Bom. 457. 

— S. Ill-Widow and reversioners. 

———Hindu widow whose previous mismanage¬ 
ment was proved must show that her subsequent 
management will be in the interests of the rever¬ 
sioners. [Fmdlay, J.C. and Macnair, A.J.C.). Mt. 
RUPA V. Chaudhari Bhairaon Prasad. 

105 I.C. 353=A.I.R. 1928 Nag. 93. 
—S. 112—Acknowledgment by parents. 

•Shifting of burden. 

Where parentage of the plaintifi is challenged, 
though the burden is initially on him to show 
that he was the son of bis parents, it is shifted on 
to the defendants as soon as he shows that he has 
been acknowledged by his parents to bo their son 
and that ho has been accepted as such by repute 
and habit for the last many years, and it would 
require much clearer and stronger and more reli¬ 
able evidence on the defendant’s part to justify a 
finding against the plaintiff’s paternity. [Krish- 
nanand Venkatasubba Rao,JJ.). KRISHNA RAO 
V. Raja op Pittapur. 102 I.C. 713= 

A.I.R. 1927 Mad. 733. 

—S. 112—Applicability. 

-There is no reason for extending the pre¬ 
sumption which exists in favour of a marriage 
and against conoubinage, and in favour of legiti¬ 
macy and against bastardy, to a case in which the 
validity of the marriage and the legitimacy of the 
oflspring are admitted and where the only point is 
as to whether the marriage was conducted in such 
a way as to confer a particular status and prece¬ 
dence upon the offspring of the union. [Lord, 
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EVIDENCE ACT (1872), S 112—Birth after dis¬ 
solution. 


Chancellor.) MOLAPO MOJELU V. THABO LERO- 
THOLI Mojeda. Ill I. C. 193 = 28 M.L.W. 744= 
5 O.W.N. 1142=A.I.R. 1928 P.C. 276 (P.C.). 


—S. 112—Birth after dissolution. 

- Child horn 419 days after. 

A son was born to a Mahomedan wife after 419 
days after her husband’s death, 

Held, that the period of gestation is so extraordi¬ 
narily unusual as to bo suspiciously improbable 
and rebuts all assertions of mother’s chastity; 
77P. R. 1911, Bef. {Johnstone, J.). Mt. RahiM 
BIBI V. CHIRAGH DIN. 120 I.C. 43S = 

A.I.R. 1930 Lah. 97. 
—S. 112 —Birth after father’s death. 

- -Child born nine months after death of his 

father — Legitimate. 

The case of the brother of the deceased was that 
tho deceased’s widow never had been pregnant at 
all, and that the story about the birth of a child 
involved tho introduction of a supposititious heir 
nino months after the death of tho husband to a 
woman who had never been pregnant by her hus¬ 
band or anybody else, 

Held, on a consideration of evidence that the 
child must be taken to b© the son of tho deceased 
husband. {Lord Atkin.) BHAIRON PRASAD v 
Mt. QOPI KUNWAR. 123 I.C. 550 = 

A. I. R. 1930 P. C. 139 = 58 M. L. J. 708 (P.C.). 
—S. 112—Birth immediately after marriage, 
- Defendant born five and half months after mar¬ 
riage —Legitimate. 

Defendant’s father was married to the defen¬ 
dant’s mother on 2nd August 18S9 and the defen¬ 
dant was born on 23rd January 1890. 

Held, that the defendant being born during the 
continuance of the marriage between his parents 
is his father’s legitimate son unless it is shown 
that his parents had no access to each other at any 
time when ho could have been begotten. It is im¬ 
material how soon after the marriage the defend¬ 
ant was born : 79 P. R. 1907, Foil. {Martineau, J .). 
Kahan Sinoh V. Natha Singh. 90 I.C. 123= 
7 L.L.J. 184=26 P.L.R. 509 = A.I.R. 1925 Lah. 414. 
—S. 112—Burden of proof. 

--It is for tho plaintiff to establish all the 

facts mentioned by S. 112 before ho could ask that 
they should bo treated as conclusive proof of his 
paternity. {Hallifax, A.J.C.). M.4,ROTI v. BHAGI. 

63 I. C. 463 = A.I.R. 1923 Nag. 43. 


-Tho plaintiff set up tho case that he was tho 

son of M by I. Tho defendants’ case was^ that the 
union took place after tho birth of the plaintiff, 
Held, that it was for the plaintiff to prove that 
ill was his father and no presumption could bo 
raised in his favour. {Lindsay, J. G. and Daniels, 
A.J.C.). AHMAD Khan v. Hurmuji Khanam. 

61 I.C. 177=8 O.L.J. 27 = A.I.R. 1921 Oadh 81. 
—S. 112—Deciding factor. 

-Section 112 refers to the point of time of the 

birth of the child as tho deciding 

tho time of coneption of that child. A. I- 

Mad. 677, Foil. {Broadway and 

Singh v. J.vgir. 98 I.C. 366--7 Lah. 368- 

27P.LR. 531 = 3 L.L.J 447 = 
a i r. 1926 Lah. 529. 

-- Non-access and second marriage. 

Section 112 refers to the point of time of the birth 
of tho child as tho deciding 

time of the conception of that child. The point of 
time of tho conception of the child has to be oon- 
fiidered only to see whether husband had not 
^cccsB to tho mother. 


EVIDENCE ACT (1872), S. 112—Hnhammadans. 

A child born in wedlock should be treated as the 
child of the father, who was then the husband of 
the mother, unless it is shown that he had no 
access to the mother at the time of conception, 
quite iurespective of the question whether the 
mother was a married woman or not. Where 
the mother was married again after dissolution of 
the first marriage before the child was born, the 
child is the legitimate son of the second husband. 
{Krishnan, J.). PALANI v. Sethu. 81 I.C. 456= 
20 M.L.W. 69=1924 M.W.N. 502=47 Mad. 706= 

A.I.R. 1924 Mad. 677=47 H.L.J. 155. 

—S. 112—Divorce. 

--Where a woman is divorced by her first hus¬ 
band and she marries a second husband and a 
child is born during the subsistence of the second 
marriage, the child is the legitimate son of the 
second husband, although ho might have been 
conceived during the first marriage, unless it is 
shown that the second husband had no access to 
the woman at the time when the child could have 
been begotten. The English Law and the Hindu 
Law do not differ in suoh matters. The date of birth 
and not that of conception is the test: 24 Cal. 216, 
Dist. {Devadoss and Waller, JJ.). SETHU v. PALANI. 

93 I.C. 317=49 Mad. 553=24 M.L.W. 142= 
A. I. R. 1926 Mad. 628= 50 M. L.J. 433. 


•S. 112—English law. 

■Bute does not apply to India. 


Tho rule of English Law that the declarations 
of a father or mother cannot be admitted to bastar¬ 
dise the issue bora after the marriage is not appli¬ 
cable in India as it is excluded by the terms of the 
Act. {Macleod, C. J. and Coyajee, J.). BAI 
KOIIALA V. BABUBHAI. 95 I. 0. 834- 

28 Bom. L.R. 607= A.I.R. 1926 Bom. 348. 

—S, 112—Foundation of presumption. 

•Presumption of legitimacy arises only on 


proof of marriage which itself can be inferred from 

livinc together or recognition as husband and wife. 

{Oldfield J ). CHOCKALINGAM PiLLAI V. SANI 

^TTAB. ^ 79 I.C. 623 = A.I.R. 1925 Mad. 426. 

_presumption arises only after it is proved 

bhat a child was born during continuance of a valid 

marriagj. {Mears, C.J. and Banerjee, J.). RAO 

t^AUASlNGH V. B. M. LAKSHMC BAI. 

NABASING gQ2=44 All. 470=20 A.L.J. 274= 

A.I.R. 1922 All. 214. 

—S. 112—Muhammadans. 

-Rule regarding gestation—Superceded by Evi- 


lence Act. 

The rule of Mahomedan Law regarding ges- 
,ation is a rule of evidence and tho Courts are not 
lound by the rule of Mahomadan Law in this 
■espoct. To such oaseS. 112 applies. 76 P.R. 1891 
ind A.I.R. 1923 All. 670, Bel. on. {Johnstone, J»)> 
SIT. Rahim Bibi v. Chiragh Din. ^ 

120 I. C. 435 = A.I.R. 1930 Lah. 97. 
■Evidence Act applies to determine legit'^i^^y 


f Muhammadan children. a i e 

Where a Muhammadan child was bom auring 
he continuance of a valid marriage between its 
►arents, but its birth was within six months oi 
he date of its parents’ marriage. 

Held, that 8. 112 applied and the child wm 
egitimate. 10 All. 289, Bef.\ A.I.R. 1928 AU. 670, 

Ippr. {Daniels and King, JJ.), 

lAD V. MD. HAMEED. 96 I. C. S«2=43 All. 625 

24 A.L J. 723= A.I .R. 1926 All. 689. 

-if'asid marriage— Section inapplicable. 


Section 112 cannot be applicable in 7 

a marriage which is neither void ab wtM 
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BVIDENGB IGT (1872), S. 112—Haharamadans. 

(batil), nor absolutely void, but is fasid^ i.e., 
irregular, inasmucli as S. 112 is based on a divi¬ 
sion of marriages merely into two categories, and 
cannot be applicable to Muhammadan Law which 
divides marriages into three categories, li S. 112 
can be held applicable the word "valid** in the 
section must be construed as '‘flawless’’ so that 
the presumption would not apply to fasid mar¬ 
riages. {Ashworth and Raza, JJ.). Mt. KANIZA v. 
Hasan ahuad Khan. 92 I.C. S2=l Luck. 71= 

3 0. W. N. 114 = A.1.R. 1926 Oudh 231. 

-Under the presumption of Mahomedan Law 

in the case of a fasid marriage a child born on the 
espiry of six months of copula is to be regarded as 
legitimate. {Ashworth and Raza, JJ.). Mt. Kaniya 
V. HASAN AHHAD KHAN. 92 I C 82= 

1 Luck. 71 = 3 0 W. N. 114= 
A. I. R. 1926 Oudh 231. 

-Section 112 applies to Mahomedans. (Tyabji’s 

Mahammadan Law, 2nd Ed., p. 267, Ref )- 
{Daniels, J.). Mt. Hazira Khatun v. Mt. AMINA 
Khatun. 73 I. C. 983=A.I.R. 1923 All. 570. 

- Legitimacy—Ruleof Mahomedan Law — Rebut¬ 
table presumption arises — 3fahomedan Law, 

Where it was found that the plaintiS was born 
831 days or eleven full months after his alleged 
father's death and that his mother had been lining 
for the previous few years in illicit connection with 
another person. 

Held, that the plaintifi-appellant was not the 
legitimate son of the alleged father. {Daniels, J.). 
FATTBH Din v. UUUAO. 82 I.O. 592= 

A. I. R. 1923 All. 440. 

—S. 112—Non-access and second marriage. 

-A child born in wedlock should be treated as 

the child of the father, who was then the husband 
of the mother, unless it is shown that ho had no 
access to the mother at the time of conception, 
quite irrespective of the question whether the 
mother was a married woman or not. Where the 
mother was married again after dissolution of the 
first marriage before the child was born, the child 
is the legitimate son of the second husband. 
{Krishnan, J.). PALANI v. SETHU. 81 I.C. 436 = 

20 M L.W. 63=1924 M. W. N. 502= 
47 Mad. 706 = A.I.R. 1924 Mad. 677= 

47 M.L.J. 155. 

-Claim to succeed to mother’s first husband's 

properties—Plaintiff born after second marriage of 
mother—Non-access between mother and first hus¬ 
band proved—Presumption under S. 112 is rebutted. 
{Balli/ax, A.J.C.). Maboti v. BHAGI. 

68 I.C. 465=A.I.R. 1923 Nag. 43. 
—8. 112—Personal law. 

■ Section 112 is not opposed to the personal 
law of such parties who are allowed to ro-marry and 
divorce according to their personal law. {Devadoss 
and Waller, JJ.). Sethu v. Palani. 93 I.C. 317 = 

49 Mad. 553=24 M.L.W. 142 = 
A.I.R. 1926 Mad. 628=59 M.L.J. 433. 
—S. 112—Rebuttal. 

-Very cogent evidence is nocess.iry to rebut 

the presumption raised by 8. 112. {Hallifax a7id 
Macnair, A.J.Cs.). Janglia v. Jhinjrya. 

63 I.G. 594=A.I.R. 1321 Nag. 71. 
—S. 112—Validity of marriage. 

•--Validity of m.arriageestablished —Legitimacy 

of child is presumed. {Curgenven, J.). Narayan 
NAIR V. Manikkath kullappura Vettie 
BharGAVI AMMA. 100 I.C. 123 = 33 M.L.T. 39 = 

25 M.L.W. 151 = 28 Cr. L.J. 231 = 
7 A. I. Gr. R. 351 = A.I.R. 1927 Mad. 361 = 

62 M.L.J. 118. 


EVIDENCE ACT (1872), S. IIA-Commoii 
of events. 

—S. 112—Void divorce. 


course 


-Whore divorce in the sense of a logal dissolu¬ 
tion of the marriage, has not taken place, a child 
born must be taken to be born during the oontinu- 
anoe of a valid marriage between a woman and her 
husband. {Curgenven, J.). M. Kanntappan v. 
Kuldammal. 1930 Cr. C. 88 = 1929 M.W.N. 696 = 

2 M. Gr. C. 275 = A.I.R. 1930 Mad. 194. 

—S. 114. 

Adoption. 

Common coarse of events. 

Criminal Trial. 

Custom. 

Death. 

Documents. 

Guiding principles. 

Human conduct. 

Joint Hindu family. 

Marriage. 

Murder. 

Notice. 

Possession and ownership. 

Retracted confession. 

Scope. 

Statements and affidavits. 

Miscelianeous. 

—B. 114—Adoption. 

- Datta homa.—Presumption of performance. 

When an adoption has not been challenged* by 
any member of the family for 48 years though 
definite evidence is not forthcoming to prove tl^t 
the Datta Homa had been performed at the time 
adoption took place, it is permissible to presume 
from the fact, that the adoption had not been chal¬ 
lenged for such a long period, that, if the ceremony 
was necessary, it must have been performed. 

29 All. 148(P.C.), Ref. to. {Kaiihaiya Lai and Sulai- 
man, JJ.). L. Chhotey Lal v. Chandra Bhan 

80 I.C. 104l = 4> All. 53 = 

A.I.R. 1923 AH. 176 

—;- Authority alUged to be given 100 years before 

suit—No direct evidence—Presumpt ion from conduct 
of members. 

lu the case of a dispute as to the authorisation of 
a Hindu widow to adopt a sou to her deceased 
husband, when the authorisation, if ever given 
was given almost a hundred years before the date 
of the suit, the absence of direct evidence on the 
point is not conclusive. The question in such a 
case is whether it can be presumed, as a fair matter 
of inference from established facts that the lady 
must have had authority to make the adoption, that 
her authority to do so was known and recognised in 
the family and that it could safely be inferred from 
the conduct of the members of the said family 
{Walsh and Piggotl,JJ.). Premi Devi v ShamI 
BHU Nath. 76 I C. 6J1 = 18 A. L. j. 473 = 

42 All. 382, 

—S. 114—Common course of events. 

•Qhee. 

The Court is entitled to take for granted, when 
It IS not denied,that ghee is an article intended for 
Human consumption. It is possible that it can be 
employed for remote or extraordinary purposes but 
the ordinary presumption that ghee is intended for 
Human consumption is not a presumption of law 
but a supposition based on common sense when 
there 18 no assertion to the contrary. {Suhrawardv 
and Graham, JJ.). Daul.\.t Ram v. Corpora^ 
TION OP Caloutta. 49 c. L. J. 502= 

A. I. R. 1929 Cal. 283, 
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EVIDENCE ACT (1872), S. 114—Common course 
of events. 

•* Common * course — Jifeaning. 

^ ^ a V « 1 ^ 


The course of conduct which S. lid, calls “com- 
moa” can he only that which is most common in 
the experience of the Judge who has to decide the 
point. (Hallifax, A. J. C.). SECY. OP STATE 
(G. I. P. RY. Co.) V. NANDIiAIi. 107 I. C. 206» 

24 N. L. R. 87= A. I. R. 1928 Nag. 52. 

--^Court can take judicial notice that registered 

letter reaches the destination 24 hours later than 
an ordinary letter. {Walsh, Ag. C, J» and 
Banerje, J.). CHATUBHUJ RAM LAIi V. SECY. OF 
ST.ate. 99 I. C. 622= A. I. R. 1927 All. 215. 

__ Food partaken at evening meal by husband. 

It is a violent presumption drawn from one’s 
knowledge of human nature and of Indian village 
life which it is the duty of a tribunal in a case of 
dhatura poisoning to apply, namely, that the food 
partaken at the evening meal by a husband xn an 
ordinary constituted house is prepared for him and 
served to him by his wife. {^Valsh and Pullan, JJ-)* 
Emperor v . Mt. Har Piari. 97 I.C. 44— 

49 All. 57 = 24 A.L.J. 958=27 Cr.L.J. 1068 = 

7 L.R.A.Cr. 156 = A.I.R. 1926 All. 737. 

■ Sending cheques by post. 

From the mere fact that cheques were sent frorn 
time to time by post, in the ordinary course of 
business to a certain person it cannot be inferrea 
that there was any implied request from that 
person to send cheques by post. [Kajtj%, 
JAGJIVANDAS V. N.AGAR CENTR.AIi bank. 

I C 619=50 Bom. 118 = 28 Boni.L.R. 226 — 

_Posting of letter proved—Letters bearing note 

by postman that it was refused by addressee—Pre¬ 
sumption that it was so refused arises. 15 Cal. 
681 -^17 C.W.N. 1073 and 23 C-W.N. 319, Foil. 

If/r.fn',- Ali J\ SHER AFZAD V. MOHAN LAD. 
{Zafar Ah, ) 1 ^ 3 = a.j.r. 1926 Lah. 920. 

_ jjindu Law—Ascetic ceremomes—Presump' 

^*°Whcr 0 a ceremony is admittedly performed, the 
presumption is that it was performed in accordance 
with the shastras. {Kumaraswamt Sastri and 
Venkatasubba Hao, JJ,). RUKMANI AMMAD n. 

ANKAMA NAIDU^ ^ ^ ^ 664=1926 M.W.N.‘938 = 

A. I. R. 1926 Mad. 744. 

--The fact that a man is arrested in the dis- 

trict where an onenoo has been committed many 
months after its commission does 
load to any inforonco against him. 
and Fforde, JJ.). M.^NSHA SlNOH^m 

26 Cr. L.J. 763= A. I. R- 1925 I-ah. 371. 

--Thepresumption is that a j 

proved to be posted and posted 

is in fact received by the 0 %ICIAD 

and Krisiman J.). 809 = 47* Mad. 215 = 

AKSIGNEB Ol- MA.1RAS^79 /‘sIt 

K I u 1924 Mad. 214=45 M.L.J- 817. 

--A given “^'r^sumed* “to’^oL't^ue 

r “oiisT a^ Tong such' faej usually^ emsts^ 

(Mookerjec and 71 1.0.849 = 

STATIt h. UI'ENDBA NABAW boy 

--Things co«s in nature may be P-um- 

ed to have continued qF STATE v. 

{Woodroffe and 007-34 C.L.J- 205= 

ANANDA MOHAN. 66 I C' 287 


EVIDENCE ACT (1872), S. 114—Criminal trial. 
—S. 114—Oriminal trial. 


-Person carrying in his cart dacoits, one of 

whom being injured and having blood-stains on 
clothes soon after dacoity—Unless he explains 
circumstances presumption is that he knew of part 
taken by those persons in dacoity and that one 
injured was injured in dacoity. (Boys and Young, 
JJ.). Emperor v. Kanhaiya. 124 I.C. 553= 

A.I.R. 1930 All. 431. 

Evidence of eye-witnesses nob on good terms 
with accused should not be relied upon unless 
corroborated. {Hilton, J.). Bhartu v. BMPBROB. 

30 P.L.R. 682= A. I. R. 1930 Lah. 311, 

— . Where the prosecution witnesses are found to 

be untruthful as to the greater part of their evi¬ 
dence, it is dangerous to cfcinviot the accused on the 
residue without corroboration : 42 Cal. 784, FolL 
{Nanavutty and Rasa, JJ.). ®®ndan LAD n. 
EMPEROR. A.I.R. 1930 Oudh 480. 

- Agent Provocateur as witness. 

The evidence of an agent provocateur is look¬ 
ed upon with suspicion and should be seldorii 
relied upon in support of a conviction. {Agha 
Haidar, J.). Hazura SiNGH v. Emperor. 

118 1.0.544 = 11 L.L.J. S8= 
30 Cr. L. J. 941 = 30 P.L.R. 603= 
1929 Cr. C. 3= A.I.R. 1929 Lah. 436. 
—■' - ‘Approver's evidence — Corroboration—Nature 
of—Mere presence of person at the scene— Whether 
sufficient. 

The corroboration that is required in connection 
with the approver’s testimony is corroboration of 
the material facts which go to connect the accused, 
with the commission of the oflonc^. The nmre 
presence of a person in the house is nob suon a 
corroboration. {BeasUy, C. J. and Ananthakmshna 
Iyer, J.). ABBOI NAIDU ^ ^ 

- Witnesses relations of eo'accused. 

Where four men are suspected and relatives 
of three try to implicate the fourth alone who is a 
stranger, they are naturally suspect^ of bias and 

the principle universally adopted in the case of co- 

accused comes into play and a Court should require 
some independent corroboration before accepting 
the evidence. {BarUe, J.C. and J^^lumal, 

EMPEBOB h. PANJAB. j^,i.V®*?929 S®nd zls. 

_Butcher without license importing meat in 

Quantities more than required for his personal use 
and distributing it— No proof of receiving money 
Presumption that ho actually imported meat and 
sold it is justified. {Barlee, J. 0. and Kalumal 
Phalumal, A.J.C.). MAHOMBDDIN v. EMpROB. 

118 I.C. 223 = 1929 Cr. C. 318 = 30 Cr. J- 

A.I.R. 1929 Sind 150. 

__Conviction should nob be based on 

denee of witnesses who are bitter enemies of 
accused unless it is supported by the evidenc 
reliable and disinterested witnesses. {SM<^ ^ - 
C.J. and Agha Haidar, J ). DABIP SINOH «. 

BMPEBOB. 99 I. 0. 75 = 26 CP. L.J- « 

A.I.R. 1927 Lah. 

•-^In a criminal case Courts are 

to proceed upon an assumption a 

actually did what they were required * 

to do. (Cutnirtff and Mtikerji, 888= 

KUMAR ROY t>. Emperor. 9i i. 

30 C.W.N. 94=27 Cr L.J 141 

A.I.R. 1926 Cal. 343. 

-An attempt to fabricate false evidence J* 

alibi would be a very etrong P'®°? guoh 

against the accused if bis oonneotion with sue 
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BVIDEKCE ACT (1872), S. lli-Criminal trial. 

attempt had boon established. But whore the 
attempt was proved only against his oo-aoeused no 
snoh oonneotion should be presumed. (Shadi Lai, 
O. J. and Jai Lai, J.). Majhi v. Emperor. 

86 l.G. 344=7 L.L.J. 48=26 Gr. Ii.J. 760 = 

A.I.R. 1925 Lah. 323. 

- Penal Code, S. 408— Servant—Failure to oc- 

count properly for property entrusted—Presumption 
of wisa^^ropria^tou. 

It is settled law that where property is entrust¬ 
ed to a serva'nt, it is the duty of the servant to 
give a true account of what he does with the pro¬ 
perty so entrusted to him. If such a servant fails 
to return the property or to account or gives an 
account which is shown to be false and incredible, 
it is ordinarily a reasonable inference that he has 
criminally misappropriated the property so entrust¬ 
ed to him and dishonestly converted it to his own 
use. In such cases the Courts are entitled to draw 
hostile inferences and presumptions from the action 
and statement of the servant. {Lentai^ne, J). 
SoNA Meah V. Emperor. 84 I.C. 331 = 

2 Rang. 476=26 Cr. L.J. 267= 
A.I.R. 1925 Rang. 47. 

-Possession cof cocaine. 

Where cocaine was found in certain pots contain¬ 
ing grain in a Bania’s shop where the accused 
who were brothers were serving habitually in the 
shop. 

Seld, that they must have been daily handling 
the pots in question and that therefore the finding 
that both of them must have been aware of the 
existence of the cocaine in the pot is justifiable 
20 A. L. J. 162; 77 I. C. 447, Diet. {Boys, J.). 
Ganesh V. King Emperor. 83 I.C. 892= 

5 L R.A. Gp. 136 = 26 Cr. L J. 188 = 

A I R. 1924 All. 776. 

-When a man points out unknown matters to 

others, one may presume that he is connected with 
the crime unless ho can give some satisfactory ex¬ 
planation as to how he comes by that knowledge. 
{Marten and Crump, JJ.). AHILA Manaji u. 

Emperor. 84 I.c. 643 = 24 Bom.L.R. 803 = 

47 Bom. 74 = 26 Cp, L.J. 339= 
A.I.R. 1923 Bom. 183. 
- Presumption as to probability. 

Where the accused gave the deceased a'beating 
the previous day and were seen by various persons 
on the occasion, it is highly improbable that they 
would murder the person next day so to invite 
suspicion. (ScoU-Smith and Moti Sagar, JJ ) 
Bheo Ram v. The Crown. 73 I.c. 733= 

6 L.L.J. 486 = 25 Cr. L.J. 45 = 
A.I.R. 1923 Lah. 436. 

-An accused was convicted under S. 412, Penal 

Code, and the Judge, holding that he must be 
presumed to have known the nature of the daooity, 
sentenced him to tho maximum punishment, ' 

Seld, that tho sentence was excessive as the pre¬ 
sumption alone would not justify fixing the aocus- 
od with more than knowledge that the goods re¬ 
covered from him had been obtained by dacoity. 
{Walmsley and Suda, JJ.). Asimuddin Sardah v 
Emperor. 59 I.C. 204 = 22 Cr. L.J. 60= 

32 C.L.J. 89. 

—S. 114—Custom. 

- Wajib-ul-arz and Ritvaj’i-am—Entries in. 

Entries in wajib-ul-arz and Riwaj-i-am relating 
to questions of custom are presumptive proof of 
the custom stated therein. It is therefore for the 
person rebutting it to prove that tho statement of 
the custom in them is incorrect: 18 I^. R. 1914 ; 


BYIDENCE ACT (1872). S. 114 — Docomenta— 
Creation of title. 

98 P.R.1894 (P.B.); 33 P.R. 1903 and 16 P.R. 1904, 
Foil. {Addison, J.). Zamma kran v abdue Ra¬ 
him. 109 I.C. 59 (Lah.). 

- Applicability ofSindu Law to Muslims. 

There is a presumption that Muslims are 
governed by Muhammadan Law, and if a person 
alleges that Gutohi Memons are governed by 
Hindu Law by custom, the burden of proving the 
custom lies on him and the onus will be discharg¬ 
ed by proof of actual instances in which the alleged 
custom has been followed. {2'yabji, A.J C) 
TULSIDAS V. Fakir Mahomed. 93 I.c. 321 = 

19 8.L.R. 376 = A.I.R. 1926 Sind 161. 

-Where an agricultural tribe in a village 

community live by agriculture, a presumption is in 
favour of custom. {Martineau, J.). Hira NAND 
V. hayat Mohammad. 

64 I.C. 180 = 4 U P.L.R. (Lah.) 6. 

—S. 114—Death. 

- There can be a presumption of death irrespec- 

live of S. 108. 

Section 108*provides that in certain circumstan¬ 
ces a rebuttable presumption of law arises as to 
death. It does net follow that if those circum¬ 
stances do not exist there cannot bo a presumption 
or inference of fact, under S. 114, Evidence Act, as 
to death. {Ashworth, J.). BADAL v. SARASwati 

103 I.C. 329 = A. I. R. 1927 All. 687. 
- Deaths—Order of. 

Where two persons, one aged 18 and tho other 
60 are found to have died on the same day, but it 
is not clear as to who died last. A Court is entit¬ 
led to say that tho probabilities are in favour of 
tho younger man surviving the elder. {Macleod, 
C. J. and Shah. J.). Y. N. Kulkarnt v. LAXMI- 
BAI KESHEO GOPAL. 77 I.C. 117= 

24 Bom. L.R. 836=47 Bom. 37= 
A.I.R. 1922 Bom. 347. 
—S. 114—Documents—Consideration. 

-When a registered document contains a reci¬ 
tal that consideration has passed, it is evidence, 
against the person executing, of passing of consi¬ 
deration unless rebutted. {Madhavan Nair, J.). 
LAKSHMIDEVAMMA V. P. Krishtiah. 

104 I. C. 518=39 M. L. T. 198 = 
A. I. R. 1927 Mad. 1107. 
—Documents—Copy of foreign record. 

• True copy of deposition recorded in Court in 
Cutch Copy certified to be true by a higher officer 
of the State than the trial Judge, but not by the 
Political Agent. Presumption arises that the 
document is true copy. 

Seld, further, that under S. 114 a presumption 
would arise that the copy was a correct copy of the 
record of the deposition as recorded by or under 
the supervision of tho Judge who tried the suit. 

The fact that the certificate as to its being a true 

copy 18 given by a higher officer of tho State than 
the trial Judge would really bo an additional rea¬ 
son for accepting its authenticity, and there is no 
reason to suppose that the mode of certificate, viz., 
true copy, is not the one ordinarily in use in Cutch 

]ust as It 18 in British India. {Fawcett. J.). Val- 

LABHOAS MULJI v. PRANSHANKAR NARBHESHAN- 

KAR. 113 I. C. 313=30 Bom. L.R. 1519 = 

A.I.R. 1929 Bom. 24. 

—S. 114—Documents—Creation of title. 

-- Old document—Conduct of parties may neaa- 

live creation of title. 

Assuming that a document which is produced 
apparently from proper custody, was executed still 
If, there are circumstances which show that it was 
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EVIDENCE ACT (1872), S. 114 —DocumentB— 
Execution^ 

not acted upon as one would have expected, a docu¬ 
ment of that nature to be acted upon, the presump¬ 
tion as to the title created by such document falls 
down. {Macleod^ O.J. and Crump, .7.)- (MAHADBO 
RAMCHANDBA V. Raghoji Jiyaji Rajb. 

77 I. C. 472 = A.I.R. 1923 Bom. 293. 

—S. 114—Documents—Execution. 

_The execution of a pro-note by an illiterate 

woman was held proved, on the evidence of one 
respectable witness who was opposed by another 
witness where the latter was suspected to be false. 
(Sir John Edqe.) BHADBAYTA V. KANAKAMMA. 
22 M.L.W. 8= A. I. R. 1923 P C. 47 (P.C.). 

__ 3 . 114 —Documents—Existence of. 

_It is a wrong presumption to hold that the 

mortgagee has only to allege that the original in¬ 
strument is lost and if the Court comes to the con¬ 
clusion that thrre was a mortgage, the mortgagee is 
relieved from the duty of affirmatively making out 
the terms of the contract, because the Court may 
presume that any contract which they set up is 
true iVen'kalasuhba Bao and Madhavan Naxr, JJ.). 
0. AHMAD HAJI u. Mayan. 30 1*045- 

A.I.R. 1930 Mad. 65 = 57 M L.J. 789. 

_ 3 . 114 —Documents—Foreign school certificate. 

—^School-leaving certificate in a State andtbat in 
British India are similar. [Fawcett and MadoavKa^", 
JJ\ bhanudas NARAYANKOA V. Krishnabai 
Phtktaman 99 I.C. 307 = 50 Bom. 716 = 

CHINTAMAN^^^ L.R. 122a=i.I.R: 1927 Bom. 11. 

_S. 114—Documents—Genuineness. 

——Where a document is on plain paper unstamp- 
ed and unregistered and such as has never 8=®“ ^e 
light of the day till it was filed and it has boon 
shown that there wero occasions when if genuine it 
should have hecu produced but was 
presumption is that 

Lt a forged one. (7)as and Adami. “ 

STNGII «. DEBBNDRAN.ATH RAT I.C. B4U ^ 

_ Sale-Contract aoainst covenant for title shows 

"‘’Arhcm^^R^rThfcompletion of th^-l.d^ a 

nroviso was added that, if any one claimed the land 
Td the purchaser was deprived of it. would 

added if the sale was not a 

.7.). I^HAKAM SINGH.. 

tain amount is sent, of 

that that cover contains the ^ -r \ tuDA 

Government currency notes. 865 = 

RAM u. KMPEROR. 85 I.C. 998^26 Cr-L-J. 209 = 

aL.R.A.Cr. 1924 All. 205. 

—3. 114—Documents—Kn^ledge of^co^nte_nt8^^^ 

-deemed to have 

son signs ^‘document. {JaiLal^ J.). 

agreed to all that is wriUen t^her^e^ 


agreed to all that is wm.- , C. 843 = 

1\UTHRA das V. SH.VMBOO ^ ^ ^ggg Lab. 203. 

-An ordinary. ov'rbcfom 

accepting the deed ‘‘^ therefore, 
euitints are men of evidence to convince a 

thaTtu: d^^I w-lrriluod without being road 


EVIDENCE ACT (1872), S. 114—Documents—Pos¬ 
session of. 

over. {Carr and Mya Bu, JJ.). U THA Madng v. 
U. Aung Myat Gyaw. 117 I.C. 866 = 

A.I.R. 1929 Rang. 39. 

—S. 114—Documents—Lease of wakf property. 

-Where a lessee of a wakf property prima 

facie proves a heritable right in the tenure at a 
fixed rate an assumption that the grant was origi¬ 
nally lawful can be made. {Viscount Sumner.) 
Muhammad Mazaffaralmusavi v. Bibi 

JABEDA KHATUN. 123 I.C. 722= 

32 Bom.L.R. 633=34 C. W.N. 462= 
1930 A.L.J. 377 = 51 C. L. J. 345= 
A.I.R. 1939 P.C. 103=58 M L J. 641 (P.C.). 

— S. 114—Documents—Mortgage. 

When it is proved that the executant put his 
signature in the presence of the attesting witnesses 
it was almost certain that the attesting witnesses 
also put their signatures in the presence of the exe¬ 
cutant The circumstances of the case warrant 
the application of the maxim ^‘Omnia praasu- 
niuntur rite et solemniter esse acta donee probetur %n 
conimrmm-'and the deed must be considered as 

validly attested : 2 N.L.R. 10. Bel. on, (Macntf»r 
and Subhedar, A.J.Cs.), NABAINRAO O. SETH 
HANUMANTRAM. A.I.R. 1930 Nag. 273. 

-Tflortgagce having option to call in whole 

amount of principal and interest, in case of default, 
before due dite—Amounts paid towards principal 
and interest in default, but before due date—Pre¬ 
sumption is that mortgagee o^^rc'sed the option. 
{Wallace and Thi/ruvenkatachartar, JJ.), RANOA 
SWAMY P. KUPPUSWAMY. ^ ^ ^ ^107 

—S. 114—Documents—Order of resumption. 

_There is no law which requires a resumption 

of satanjam to be reduced' to wrRing. The actual 
order of ^resumption therefore need not be 
in evidence. Such resumption- can be proved under 
S 114, Evidence Act and S. 91 will not govero 

such cases. {Fawcett. Aq. C. J. and /•>; 

SAYAJI RAO GAIKWARE. BARODA V. MADHAV 

x> kr% P a^WITNATHA RAO DHAVALB# 

RAO RAGHUNA^ih ^ ^ Bom. L. R. 1463= 

63 Bom. 12= A.I.R. 1929 Bom. 14. 

_q 4 n—Documents—Pedigree. 

Where the name of the common ancestor 
annoars in the podigrce-table and where his sons 
a?o found to bo in joint possession of the 
holding equal shares the presumption is that 
common ancestor held the property : 56 P.R. 19^ , 
dl P R. 1914 and A. I. R. 1927 Lah. 847, Foil. , 
A. I. R. 1927 Lah. 477, Bef. {Johnstone, ^ 
FATEBMA «. JIWAN. ^ ^ ^ ^116 

_^The mere mention of a oemmon ancestor m 

a pedigree table is not of itself snfficiont to pro 
that all the land in the possession of his desce 
dants descended from that common anceBio, 
41 P.R. 1914 Diss. {Scott-Smith and JJotx Sag , 
JJ.). kabtar Singh v. labh Singh. 

‘ 74 I.C. 688=5 L.L. J.19W 

A.I.R. 1923 Lah. 339. 

—S. 114— Documents—Possession of. 

Mortgaqc deed-Fossession of hy ohltgor 

■ * 


Jfiacharqe—Presumption. * « case 

In a suit on mortgage, defendants set "P * 0 . 

of discharge, relying on the fact the ^ 

deed had come into their possession laiQ. 

to bear an endorsement of discharge by ^jj^ 0 nt 

tiffs’ father. Plaintiffs alleged that the d 

was stolen from them. father 

fondants had deposited with the plaintiff s lai-n 
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BYIDS<NCB ACT (1872), («.8. llA^Dooaments— 

Priority—When date is same. 

the title-deeds of the mortgaged property at the 
time of the mortgage and they were still in posses¬ 
sion of the plaintiffs. 

Seld, that that faot considerably weakened the 
presumption in favour of defendants arising from 
the possession of the mortgage document. (5ir John 
TTaWis.) ALWAR Naiduv. Kothandapani Naidu, 

1031.C. 263=29 Bom. L.R. 1388= 
46 C. L. J. 292 = 39 H.L.T. 290 = 
1927 M.W.N. 709 =9 P.L.T. 1 = 
A.I.R. 1927 P.C. 261=53 H.Xi.J. 295 (P. C.). 

—S. 114—Documents—Priority—When date is 

same. 

- Two documents executed on same day—Purpose 

of the documents will determine priority. 

Where more documents than one bear date on the 
same day they are pres\imed to have been executed 
in the order necessary to effect the purpose for which 
they were executed. That is, it. might be presumed 
that persons who are presumed to know the law 
observed it and that, when two acts are done on the 
same day, the one necessary to be done first to give 
the other validity was, in faot, done first. 

But where a sale-deed in respect of property 
under the management of the Collector in execution 
of a decree, has been executed and deposit in Col¬ 
lector's Court, sufficient to satisfy the decree is 
made on the same day, but it is found that the sum 
out of which the deposit was made was obtained at 
the time of the registration of the sale.deed, it 
cannot be presumed, in the absence of any reliable 
evidence to the contrary, that the deposit was made 
before the sale. {Jackson, A, J. C.). RAJESHWAB 
V. AJABSINGH. 118 I. G. 865=12 N.L.J. 86 = 

A.I.R. 1929 Nag. 257. 
—S. 114—Dooumentt—Yalidity. 

- ■ — -'Where a person executing a deed required by 
law to be registered is of full age when appearing 
before the Registrar, and admits the execution of 
the deed, the presumption is that the transaction 
to which the deed relates is valid. {Mukerji and 
Bennet, JJ.). MOHAMMAD Qadir ALI Khan v. 

Mohammad Ghulam imam Khan. 

A.I. R. 1930 All. 605. 

—S. 114—Documents—Will. 

- Female legatee—Use of word ^malik' — Pre¬ 
sumption. 

The ordinary meaning of the word *Malik' in re¬ 
ference to property is ‘absolute owner* and if the 
testator used the word it is to be presumed that he 
uses it in its ordinary meaning. The fact that the 
legatee of a Hindu is a woman points to a probabi¬ 
lity that the testator intended that after her death 
his property should return to his heirs-at-law, that 
is his own family. But it is a very weak indication 
of that probability, not nearly as strong by Itself as 
the indication of the contrary to be found in the 
use of the word ‘malik.’ [Sallifax, A. J. C.). 
SUNDBA BAI n. JAGANATH. 69 1.0.286= 

A.I.R. 1923 Nag. 56. 

- Will entirely written by testator —Prima facie 

case of genuineness —Onus shifts on defendants to 
establish forgery. 

There is nothing unnatural in a Hindu sonless 
and not in a good state of health, writing a docu¬ 
ment by which directions are given to a widow to 
adopt the testator’s nephew. It is certainly ex¬ 
tremely improbable that a person wishing to put 
forward a forged will would run the risk of imitat¬ 
ing the handwriting of the deceased or get it imi¬ 
tated by some one else when it would bo so easy to 

attack a forged document when it runs over a folio 

D. D. VOL. Ill—40 


EYIDENOE act (1872), S. Gondaot. 

page and purports to have been written by the tes¬ 
tator. The plainti^ has to prove the document on 
which he relies but when once he has gone as fat as 
putting before the Court a prima facie case which 
bears the signs of being genuine, thendt is for the 
defendant to produce reliable grounds for upsetting 
the plaintiff’s ease and satisfy the Court that it is 
not only improbable but impossible. {Macleod and 
Coyajee, JJ.). Irabasappa Bin Gangappa 

DAI/AL V. BHADBAWA KOM DoD BASAPPA 
PRABHU SHETTI. 80 I.C. 189 = 

A.I.R. 1922 Bom. 296. 
—8. 114—Guiding principles. 

- Presumption of some lawful origin explained. 

The presumption of an origin in some lawful title 
which the Court has so often readily made in order 
to support possessory rights, long and quietly 
enjoyed, where no actual proof of title is forth¬ 
coming is one which is not a mere branch of the 
law of evidonoe. It is resorted to because of the 
failure of actual evidence. The matter is one of 
presumption based upon the policy of law but even 
considered as an infereoee from proved faots 
the grant presumed is the thing which may be 
regarded as likely to have happened. At the 
same time it is not a presumption to be oapri* 
oiously made nor it is one whioh a certain class of 
possessor is entitled to, de jure. In a case such as 
this where ibis necessary to indicate what particular 
kind of lawful title is being presumed the Court 
must be satisfied that such a title was in its nature 
practicable and reasonably capable of being presum¬ 
ed without doing violence to the probabilities of 
the case. It is the completion of a right to whioh 
oiroumstanoes clearly point where time has obli¬ 
terated any record of the original oommenoement. 
The longer the period within whioh and the remoter 
the time when first a grant might be reasonably sup¬ 
posed to have occurred the less force there is in an 
objection that the grant could not have been 
lawful: A.I.R. 1926 Cal. 322, AjSirmed-, X.l.'R. 
1922 P. 0. 163, Bel. on ; 19 Mad. 485 and A. I. R. 
1917 P.C. 6, i?e/. {discount Sumner.) MUHAMMAD 
Mazappabalmdsavi V. Bibi Jabed Khatun. 

123 I.C. 722 = 32 Bom, L.R. 633=34 C.W.N. 462 = 

1930 A. L. J. 377=51 C. L. J. 343= 
A.I.R. 1930 P C. 103=58 M.L.J. 641 (P.C.). 

I-Presumption should not be made against but 

in favour of the existing state of things. {Bord 
Phillimore.) SECY. OF State w. Raja Jyoti Pba- 
SHAD Singh. 94 I. C. 974=33Cal. 533 = 

53 I. A. 100 = 30 C. W. N. 745=24 A. L. J. 761 = 

A.I.R. 1926 P. C. 41 (P.C.). 

-Presumptions are not made at random. Some 

connexion must be shown to exist between the faot 
proving and the fact to be proved, whioh warrants 
an inference from the one to the other when the 
two are brought Into proximity. {Venkatasubba 

Bao, J.). Thiruvenkatachardu v . Adtoo 
Saheb. 94 I. C. 458=1926 M. W. N. 344= 

A. I. R. 1926 Mad. 511 = 50 M. L. J. 231. 

-Every apparent transaction must be assumed 

to be real till contrary is proved by party challeng¬ 
ing it. (Z)as and Ross, JJ.). ISM.VIL ADI Khan 
V. Hamidi Begum. 62 I. C.455=2 P. L. T. 658= 

6 P. L. J. 218 = A. I. R. 1921 Pat. 123. 
—S. 114—Haman conduct. 

-Court would presume a legal origin where 

there has been a long continued enjoyment of a 
claim if the claim could have had a legal com¬ 
mencement, {AnanDiakrishna Iyer, J.). Shivara- 
MiYYA V, Rajah op Venkatagiri. 120 I 0 743= 

A.I.R. 1930 Mad. 339, 
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VyiDBKOB ACT (1872), S. 114^Haman oondaot. 

' —Court can preBome a oonttaot to pay the 
higher rate and a legal origin and oonBideration 
therefor from long continued payment of higher 
rate : 42 Mad. 476, Bel.on. {AnanthahrishnaIyer,J.). 
SaiVABAMAYYA t>. BAJAH OP VENKATAGIRI. 

1201.O. 743 s A.I.R. 1930 Mad. 339. 
'-^^Oonoealment of motive gives rise to a pre* 
sumption under S. 114, that there is one ^hioh 
-cannot be avowed, (BarZes, A.J.G.). KKBTSI 

OPaohan Mindu o. Dbea Megha Mindu. 

121 I.C. 175 = A.I.R. 1930 Sind 139. 

——^— Plaintiff*s delay in bringing suit—Defendant 
prejudiced — Presumption. 

Where the long delay of the plaintiffs in bring¬ 
ing the suit has prejudiced the defendants and 
has prevented them from bringing the best evidence 
that would otherwise have been available to them, 
the tendency of the'Court must invariably be to 
make an inference against the plaintiff unless good 
oause is shown and the Court should attach great 
importance to such presumption in testing the 
credibility of the evidence actually given ; 
14 M.I.A. 67 ; A.I.R. 1924 P. C. 137, Foil. {Sulaiman 
and Kendall, JJ.), Bsij RAJ SABAN SiNQH v. 
BA6ANT Singh. 118 I.C. 164=A.I.R. 1929 All. 861. 

^ .^^.^^Deliberate default in payment of revenue. 

Deliberate default in the payment of revenue 
with the intention that property may be sold free of 
encumbrances is a common device to defraud mort¬ 
gagees, and it is obviously essential to the success 
of that device that the purchaser should be a mere 
benamidar for the defaulter, since no man Is likely 
to allow his property to be sold for an inadequate 
price except to himself or to some person represent¬ 
ing him. When therefore it is proved that this 
device has been adopted, there is a fair initial pre¬ 
sumption under S. 114 that the purchaser represent¬ 
ed the defaulter. {PLeald and Mya Bu, JJ.), MOHA¬ 
MAD SADAY V. R. M. V. V. M. CHETTIAR. 

105 I. C. 298 = 5 Rang. 458 = 
A. I. R. 1927 Rang. 289. 

Ordinary care should be deemed to have been 
taken in every case. Negligence cannot be presum¬ 
ed. (Kinlchede, A.J.C.). CHANDRA SHEKHAR v. 
ABIDALLI. 80 I. C. 920= A.I.R. 1925 Nag. 68. 


'Where a person is at liberty to stop something 


beinc done in his house and is proved notto do so 
the presumption is that ho is an accessory to the 
doing of that thing and he may be held to be in 
possession of the materials used m the doing of it. 

Ushworth, A. J. C.). 

86 I. 0. 707 = 26 Cp. L.J. 851- 

A. I. R- 1925 Oudh 684. 

_ Suit against Railway— Exception not pUaded 

—Contrary should he presumed. a 

Where the plaintiff had expressly described hia 

claim as one of compensation 
and the defendant had not pleaded that the goods 

^^Bdd, that the plaintiff’s case would rest upon 
the presumption that the goods were still in the 
possession of the railway company 
EAST INDIAN RAILWAY CO. AND G.T.P. RY. CO. 

V. FIRM SUKHDEO DAS^ 453 = ^.I.R. 1924 Pat. 25. 

_Where the son as reversioner gave consent to 

a gift by the mother in favour of 
after his insolvency the oonsent was ^ 

bo bona fide. {Piggott and ^7alsh, HARI HAR 

PRASADV UDAY NATH SAH. 74 I C. 113- 

21 A. h. J. 77=45 All. 260— 
4 L.R.A, CW. 70=A. I. R. 1923 All. 190. 


EVIDENCE ACT? (1872), E, 114-^ttup!ag6. 

—"Where by taking over the sale And paying 
the full price, a co-owner has waived his own claim 
to sue such action on the part of the co-owner is 
presumptive evidence that the sale by another 
co-owner was not bad for want of necessity. (Scoff- 
Smith and Fforde. JJ.). MT. BASANTlo. CHANDA 
SINQH. 77 I.C. 479=A.I.R. 1923 Lah. 802. 

, .. -Pro-note repudiated by defendant—Suit nleo 

on last day of limitation—Plaintiff alleging to be 
businessman but not prodnoing account books 
raference must be drawn against plaintiii. 

John Edge). DATArAM JANIv. BASANT MT^U^* 
WAR. A.I.R. 1922 P.C. 878 (P. C.). 

- Laches—Delay in filing suit for dower—Rem- 

Quishment cannot be presumed. 

Procrastination is the usual habit 
and where the parties are olosely related, them 
must be constant talk and hope of settlement with 
the interference of relations or neighbours who 
would like to get credit if nob money, by taking 
Bides. These are all oircumstanoes whioh would 
lead to delay in filing a suit and 
urged that relinquishment is 
inference of delay. {Daniels, J .0. and DalaUA. J.O.), 

MT. UMMESALMA D. SAIYID AMJAD HU^IN. 

66 I.O. 448-8 O.L.J. 528=A.I.R. 1922Onto 166. 

-Waiver may be evidenced by conduct 

sistent with the continuance of the rights waived. 

{Prideau^. J.). Kawadji v. Ganoabam.^ 

—8. 114—Joint Hindu family. 

-Properly standing in wife s name. . 

There is no presumption that where a 
stands intheLme ^ 

longs to the husband. To uphold such a presump 

tion it is necessary for the person 
make out that the property is not the Property ot 
the wife in whose name the document stands ^ 
Ltablish that the money for purchase came from 

C,OrVfoTAr, ass™ OF MADBA3 

NATESA GBAMANI. 98 I.C. |«J-38 

_^Tlie legal presumption is that a Hindu family 

is ioinb and hence it is for the party alleging sepa¬ 
ration to prove it. {Ookaran Nath 

95 I.C. mils aL J. 744=A.I.R. 1926 Oudh 511. 

The Sdefof two brothers would as such bo pre¬ 
sumed to be the head ot the manager of the family 
in the absence of any positive evidence to 
trary. (Sfeddi Lai, C. J. and Abdul Qadxr, J.). RAM 
KIBHAN V. HIBOE EAM. ^ ^ ^ ^ « 1.0. 73^^ 

--Suit to set aside sale by manager of join 

family—Nine-tenths of consideration 
ing—Court can presume the binding 

balance also. (Sc?iuJo6e, 0 .«r.). MbeN^^ 719== 

V. BANGACHARLU. 1922 

16 M.L.W. 599=A.I.R. 1928 Mad. XJJv- 

—S. 114—Marriage. 

- Continuous co-habitation. , j 

The law presumes in favour of matrl 6 

against concubinage ^^6*^ ® vears. 

have co-habited continuously for a number of 7 
[Lord Shaw.) MOHABBAT ADI KHAN IBB A 

HIM KHAN. 117 I-ft W N 917 = 

33 C.W.N. 645=31 Bom. L.R. 97= 

*lfi I & 201=50 C.Ii.J. 89 = 30 J- 

1929 M.W.N. 676=10 366‘(P oi 

A.I.R. 1929 P.C. 135=57 M.B.J. 366 IP.U I- 
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BTIDENOB ACT (1872)» S. llA-»a»iage. 

■' • N 0 presumption. 

. WAdio the status-of the xuan is lower than the 
woman's and the intercourse between them is ad- 
mittedly illicit for a large number of years no 
Resumption of marriage arises merely because 
they lived as husband and wife and were regarded 
by their neighbours as such : 11 M.T.A. 194 (P.O.) 
and 32 All. 345 (P.O.), Bel. on ; 34 Mad. 277, Ref. 
{Marten, C.J. and Murphy, J.'). Ganqadhar Tdka- 
BAM V. BAOHAPPA NAGAPPA. 119 I.C. 182= 

31 Bom. L.R. 453=A.I.R. 1929 Bom. 246. 

-No presumption. 

. Presumption of a valid marriage from two per¬ 
sons living together as man and woman cannot be 
drawn where the union is between a man who is 
an Ahir and a Brahman widow, who cannot prima 
/acid contract a valid marriage. {Jachson, A.J.C.). 
GULABCHAND V. BHAIYAIjAL. 119 1.0,698= 

A.I.R. 1929 Nag. 343. 

- Co-hahitaiion and repute. 

A Mahomedan lady lived cootinuously with 
another man and had children who were treated by 
her, her relatives and friends as issues of that 
man. The latter had absolute power of disposal 
over her money. The incomes both of the man and 
the woman were jointly assessed with taxes by the 
Municipality. 

Held, that the reasonable conclusion was that 
the Woman was married to the man. A. I. R. 
i916 P. 0. 27, Bel. on. {Stuart, C. J. and Wazir 
Hasan, J.). Abdud Halim Khan v. Saadat Ah 
KHAN. 112 I.C. S96=A.I.R. 1929 Oudh 126. 

-Where a man and woman are living together 

as husband and wife fora large number of years and 
have always treated each other as husband and wife, 
have always been looked on as husband and wife, 
and there is no obstacle to the marriage, the burden 
is on the person who denies the marriage to prove 
that it did not take place. 3 M. I. A. 295 (P. C.); 
A. I. R. 1922 P. 0. 159; A. I. R. 1918 P. C. 11 and 
81 Cal. 849, Bel. on. {Brown, J.). Maunq Kyi v. 
Ma 8HWE Baw. 121 I.C. 718 = 7 Rang. 777= 

A.I.R. 1929 Rang. 341. 

■ ‘ P resumption of marriage arises from long 
co-habitation. (Beald, J.). MAUNG Ngwe SaN 
V. Ma GYI. 117 I.C. 64=A.I.R. 1929 Rang. 64. 

- Unmarried woman — Concubinage—No prc' 

eumpLion of marriage from co-habitation. 

A presumption of marriage may arise from long 
co-habitation, but if it is known that the connexion 
started in mere concubinage this presumption oan- 
not arise. Relations or conditions of persons or 
things once shown to exist are presumed to 
continue until the contrary is proved. If it is 
proved that a certain woman was unmarried at a 
certain date the presumption is that she continues 
80 until proved to have married and therefore when 
there is no proof of any marriage but there is a 
judicial decision that she was not married but was 
living as a concubine, there can be no presumption 
of marriage. {Addison, J.). i^fT. INDI r. JAIMAL 
Singh. 98 I.C. 887 = 8 L.L.J. 532 = 

27 P.L.R. 829=A.1.R. 1927 Lah. 43. 

• -Breach of contract to marry—One party intern- 
'ed during the JVar and unable to communicate with 
■ other—Bescission cannot be presumed. 

In certain circumstances, silence, absence, con¬ 
duct or exi)ro8aions in letters may be amply suffi¬ 
cient to lead a Court of Law to conclude that a 
-oontract of marriage was dissolved by agreement of 
both parties. 

But where circumstances were altogether extra¬ 
ordinary in that the parties were entangled and 
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embarrassed by difficulties not of their making but 
by war breaking out and one of the party being 
interned during the war being suspected as German 
subject, 

Held, that even then to prove that this contract 
was rescinded by mutual agreement is a burden of 
which the respondent must discharge himself. If 
he docs not so prove he must make amends to the 
other patty. {Lord Darling). LUCIA JACOB v. 
DAVID Alexander Wills. 89 1.0. 824= 

2 0.W.N. 698=22 M.L.W. 726 = 30 C.W.N. 248 = 

* A.I.R. 1928 P.O. 194 (P.C.). 

- Legitimacy when presumed — Co-habitation and 

repute. 

The presumption of legitimacy cannot be raised 
without laying the foundation for It under S. 112. 
In absence of evidence legitimacy cannot be pre¬ 
sumed. Under S. 114 the presumption of marriage 
arises from joint residence for a length of time or 
recognition as husband and wife by a certain num¬ 
ber of persons. {Odgers, J*.). Ohockalingam 
PILLAI V. Sami Battab. 79 I.C. 623= 

A.I.R. 1925 Had. 426. 

—S. 114—Murder. 

- -Murder by soitie dacoits of person running from 

scene of dacoity-^Murder not in furtherance of com¬ 
mon imtention. 

It can hardly be natural that the common inten¬ 
tion of all the persons who took part in the robbery 
was to murder not only persons who resisted them 
in the execution of the robbery but also to murder 
the persons who ran away from the scene of the 
robbery and therefore a murder of a person running 
from the scene of robbery cannot be said to be in 
furtherance of the common intention of dacoits. 
{Harrison and Dalip Singh, /J.). Karam DiN 
EMPEROR. 115 I.C. 1 = 30 Cp. L.J. 385= 

A.l R. 1929 Lah 338. 

-The trial Judge rejected evidence about three 

objects, an umbrella, a stick and a bundle said to 
have been pointed out by the accused, as being in 
the well where the body of the dead man was 
found. This was not the exclusive evidence 
against the accused but there was other consider¬ 
able evidence also. 

Held, that the Judge should not have rejected 
the evidence. A.I.R. 192G Mad. 638, Dist. {Coutts- 
Trotter, C.J. and Walsh, J.). PUBLIC PROSE¬ 
CUTOR, v. Chandaya Shetty. 2 M. Cp. C, 36= 

A.I.R. 1929 Mad. 92. 

-‘Person knowing of his wifo's murder but 

making no report to police nor trying to find out 
murderer—His conduct may lead to conclusion 
that ho was murderer. {Baza and Pullan, JJ.), 
Buagwan V. Emperor. 116 l.C. 193= 

6 0. W. N. 218=30 Cp. L. J. 567 = 
12 A.l. Cr. R. 420 = 4 Luck. 679= 
A. 1. R. 1929 Oudh 190. 

- “Poisoning by members —Presumption whety 

arises. 

A violent presumption that the deceased was 
poisoned by the members of the family arises, 
perhaps one of the strongest presumptions known 
to the law, when a man dies in his own house 
surrounded by his own family, and poisoned 
shortly after eating food which must have been 
prepared for him by his wife, and no explanation 
is forthcoming from the occupants of the house¬ 
hold as to what had happened to him to cause his 
death, and where, iu addition to such violent pre¬ 
sumption, the persons accused are proved to have 
been guilty of persistent lying in an attempt to 
account for the absence of the deceased, and are 



631 


bECENNiAL DIGEST, i92i—ig^d. 


^ t 


633 


EYIDENCE ACT (1872), S, lH-Marder. 

also 8lio\m to have hidden the corpse to save 
themselves, the presuoiptloa becomes a certainty. 
{Walsh and Pullan, JJ.). Emperor v. Mt. Hab 
PIARI. 97 I.C. 44=^49 All. 57= 

24A.L.J. 958 = 27 Gr. L.J. 1068= 

7 L.R. A. Cr. 156 = A.I.R. 1926 All. 737. 

- Charge of murder and 'theft —Possession, of 

stolen property not explained—Accused cannot be pre¬ 
sumed to have committed murder. 

When the charge is that the accused committed 
murder or theft in a building or both, it is not 
legitimate to presume that the accused are guilty 
of the more serious offence of murder because they 
are unable or unwilling to explain their 
possession of stolen property, and when the un¬ 
explained possession of stolen property is the only 
circumstance appearing in the evidence against 
an accused they cannot be convicted of murder un¬ 
less the Court is satisfied that possession of the 
property could not have been transferred from the 
deceased to the accused except by the former being 
murdered. {Spencer, J.). Sooiamdthu Padayachi, 
In re. 93 I.C. 42=50 Mad. 274= 

27 Cr. L. J. 394= A. I. R. 1926 Mad. 638. 

T he possession of the jewels of a murdered 
woman if unexplained is presumptive evidence that 
the accused was the murderer as well as that he 
committed theft. 13 Mad. 426, Foil. {Spencer, J.). 
NAINAMALAI KONAN, In re. 69 I. 0. 377 — 

14 M.li.W. 418 = A.I.R. 1921 Mad. 679. 

—9. 114—Notice. 

-- -Registered cover — Postman*s endorsetnent of 

* refusal ’ thereon — Effect. 

Where a notice sent by post in a registered covet 
is returned by the postman with a note that the 
addressee refused to receive it and the posting of 
the notice has been proved, there is a presumption 
under S. 114 that the addressee did refuse to receive 
it. Where such x^resumption arises, it is for the 
party putting forward the plea of want of notice to 
rebut it. A. J. R. 1920 Lah. 520; 15 Cal. G81; 
17 C.W.N 1073 and 23 C.W.N. 319,1’ofl. (/Iddtim, 

J.). raunaq Ram v. Prabh dayaij. 

121 I.C. 382 = 31 P.L.R. 26 = A.I R. 1930 Lah. 439. 
__Suit against Railway. Postal acknowledg¬ 
ment with other evidence may be sufficient proof of 
noUco. [Ryves, J.). DUKLIS RAM BARAI v. B.N.W. 
RY 73 I.C. 440 = 4 L.R.A.CiY. 48 = 

A. I.R. 1923 All. 145. 

,, -.—j^oticc under Bengal Cess Act No presump¬ 
tion as to liability. . ^ , 

No x)rcBumption of S. 114, Cl. (c) of Evident 
Act applies with respect to notice provided by 
S. 52 of Cess Act and the person who claims that 
a right or an obligation such as the payment of 
cess by a tenure-holder, has accrued, must prove 
that the liability had been incurred and the things 
described in the Act had actually been done. The 
owner of rent-free lands is not bound to pi^y road 
cess before the publication of the valuation rolls 

under S. 62. {Juala Prasad and Ross, JJ.). 
PITAMBAU CnOWDHURY V. SHAIKH RAHMAT 
ALI. 65 I.C. 138 = 3 P. L.T. 282= 

1922 P. H. C. C. 167 = A.I.R. 1922 Pat. 303. 

— S. 114—Possession and ownership. 

-Piece of land adjacent to joint property in 

name of ioint owners is presumed to be joint. {Mya 
Jill and Jlaquley, JJ.). MA Bl v. ilA I^ATIAN. 
121 I.C. 785 = 7 Rang. 744 = A.I.R. 1930 Rang. 72. 

■If possession does not pass under Ihe sale, a 
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sale-deed is a fraudulent one. {Findlay, Ji. O.). 
BAIiAJI V. PAHDUBAHG. 113 I.C. 884= 

A.I.R. 1928 Nag. 806. 

- Determination of title to waste land—No one 

proving possession—Court can hold that the land is in 
possession of rightful owner. 

Under the Record-of-Rights the presumption at¬ 
taches to the correctness of the entry therein. Under 
S. 114, in determining a question of fact the Court 
may presume the existence of certain things. The 
entry in the Record-of-Rights has only a probative 
value but the presumption which the Court draws 
under S. 114 is a presumption of the existence of 
certain facts, and in determining the title to waste 
land the Court is entitled to hold that so long As 
no one else can prove possession*and the property is 
incapable of possession it must be held to be in the 
possession of the rightful owner. {Suhrawardy 
and Graham, JJ.). NANDA KUMAB v. GUNDAD 
ALI. 98 I.C. 849 = 44 C.L.J. 265= 

A.I.R. 1927 Oal. 49, 
■■The mere fact that a person chooses to pay 
somebody else's mortgage debt does not necessarily 
show that he has some title in the property mort¬ 
gaged. {Suhrawardy and Graham, JJ.), GHULAM 
SiDHiQUE Khan v. jogendra Nath Mitba. 

96 I.C. 199 = 43 C.L.J. 452=31 C.W.N. 205 = 

A.I.R. 1926 Cal. 918. 
——The mere fact that in the revenue records the 
sons of a particular person are shown as jointly 
owning land is not suflBoient to raise a certain 
presumption that that person was the owner of the 
land. {Broadway and Coldstream, JJ.). NatHA 
Singh V. Mohan Singh. 97 I.C. 241- 

8 Lah. 30 = 8 L.L.J. 485 = 27 P.L.R. 721 = 

A I R. 1926 Lah. 659. 

_Where defendants were shown to have been 

in peaceful possession for more than 60 years, 

Held, that it required very strong evidence in¬ 
deed to prove that the possession was only that 
of morteegees, {Duckworth, J.). MAUNGPoNIV. 
MA SHWB Kyi. 84 I.C. 373=2 Rang. 397- 

A.I.R. 1925 Rang. 7. 

_Where tho vacant plot of land belonged to 

one party tho natural inference would be that it 
was he who built upon the land at his own expense 
and lies heavily on tho other party to prove 
that it was he that did so. {Raymond and Kennedy, 
A.J.Cs.). HARI RAM I6ARDAS V. MT. HABIDEVI- 
BAI. A.I.R. 1925 Sind 16. 

_There is no presumption that tho gadhi in a 

village in Berar belongs to the Doshmuk. 
deaux, A.J.C.). ANNAJI v. Laxman. 75 I.C. 622= 

A.I.R. 1924 Nag. 199- 

-Tho more fact that the deeds are m the 

possession of the mortgagor does not itself 
that the mortgagee was a mere benamidar for 
mortgagor. {Macleod, C. J. aud 
HiBAJi V. Vishnu. 79 I.C. i»e-- 

A.I.R. 1923 Bom. 429. 

-^Whore defendant’s namo was mutate 

full owner as per Will and was not challenge 
over 12 years, , ,,,ii 

Held, tho presumption was that he _ 

owner under the Will. {De Rossignol and J 
Ali, JJ.). L.UJA ram V. 8HAMBHU NATH. 

79I.C. 462=6 L.L.J. 14- 
A.I.R. 1923 Lah. 252. 

4 -Where possession can be referred to * 

] ful origin tho presumption is that It was 

I U.fulfy .Mile burden of proving the is 


-If possession does not pass under the sale, a | the burden would 

picsumxition is apt to arise straightaway that the on the party who g > • *1 
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be on the party who alleges that he held the 
property as trespasser where he onght to hold as 
legatee or heir. {Daniels and Dyle, A. J. Cs.). 
KUAB NAGESWAR SAHAI V. SHIAM BAHADUR. 

9 O.L.J. 262sA.I.R. 1922 Ondh 231. 

— . -^Land submerged under water — Reformation-^ 

Dart y in possession up to the time of diluvion will be 
presumed to be in possession after reappearance. 

If the plaintiff shows his possession down to the 
time of the diluvion, his possession is presumed 
to continue as long as the land continued to be 
submerged. 

Further in the case of land covered by water, 
the Oourt may, and generally should, presume, 
in the absence of evidences to the contrary, that a 
possession enjoyed by the plainliO before the 
twelve years, has continued until within the 12 
years. In other words, when the plaintiff has 
shown that he was in possession of'the land at 
the time of diluvion, it must be presumed that he 1 
has continued to be in possession within 12 years 
of the suit. 9 Cal. 744 (P.B.) and 19 Oal. 660 
(P. C ), FoW. {Das and Adami, JJ.), GAJADHAR 

Prasad v. Dulhin Gulab kobr. 2 P.L-T. 59= 

A I.B. 1921 Pat. 234. 

- When land ts not capable of actual enjoyment 

in the usical modes previous possession of plaintxff will 
he presumed to continue till contrary isproved. 

Per Dawson-Miller, C. J. —Possession, however, 
is not necessarily the same thing as user and if 
the land is of such a nature as to render it unfit 
for actual enjoyment in the usual modes it may 
properly be presumed that the previous possession 
of the plaintiff continued until the contrary is 
proved. This presumption is a presumption of 
fact. It is by no means conclusive and whether 
it should be applied or not must depend upon the 
facts of each particular case. 9 Cal. 744 (F.B.), 
Rel. on. 

Per Mullick, J. —In every case the Court may 
draw a presumption as to possessiou from title. 
It is a presumption of fact which the Bvidenco 
Act expressly warrants by S. 114. 8. 4 of that Act 
enacts that 'the Court may regard the fact as 
proved unless and until it is disproved or may call 
for proof of it. The discretion of the Court is to 
be exercised with due regard to the nature of the 
laud and the evidence in the case. 1 P. L. J. 146, 
Expl. {Dawson-Miller, C.J. and Mullich, J.). INDER 
LaLIj V. ram SURAT KUBR. 2 P.L.T 5S = 

1921 P. H. C.C. 118=A.I.R. 1921 Pat. 158. 

—8. 114—Retracted confession. 

-^It 1 b not absolute rule of law that retracted 

confession cannot be accepted without coriobora* 
tive evidence—But where corroborative evidence 
does not show beyond reasonable doubt that 
accused is guilty he should be given benefit of 
doubt. (Adami and Scroope, JJ.). Bhagwan Das 
BHAGAT V. Emperor. A.I.R. 1930 Pat. 289. 
- Rule as to. 

In a proper case a Court may act upon re¬ 
tracted confession alone, but tbe rule of prudence 
and safety is to require generally that such confes¬ 
sions should be corroborated in material parti¬ 
culars by some reliable evidence before an accused 
person is convicted. {Conrlney-Terrell, C. J. and 
Fast AH, J.). Kunja Subudht v . Emperor. 

116 I. C. 770=8 Pat. 289 = 10 P. L. T. 549 = 
30 Cr. L.J. 675 = 1929 Cr. C. 62= 
13 A.I. Cr.R. 143=A.I.R. 1929 Pat. 278. 

-It seems quite beyond question that the 

retracted confessions practically uncorroborated by 
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anything in the prosecution evidence, do not afford 
anything like a satisfactory basis for tbe conviction 
of the accused. {Piggott and\Walsh, JJ.). MT. 
SUKHIA V. Emperor. 73 I.C. 497=' 

24 Cp. L.J. 609 = 20 A. L.J. 669= 

A.I.R. 1922 All. 266. 

—8. 114—Scope. 

-Section 114 docs not go so far as to enable 

the Court to presume that a certain state of things 
existed in the past without any proof from the 
party who is required to satisfy the Court on the 
point. {Suhrawardy and Patterson, JJ.). BENGAL* 
NAGPUR railway COMPANY V. MOOLJI SiCKA 
AND Co. 52 G.L.J. 235. 

-The distinction between a mere inference 

and a presumption of fact is that the latter is an 
inference under 8. 114 and includes a presumption 
of the nature described in the illustrations. It 
also includes anything that, in English law, would 
rank as a presumption of law. {Ashworth and 
Kendall, JJ.). SiTA RAM v. Nanka. 

106 I.C. 250 = 50 All. 145=25 A.L.J. 833 = 

A.I.R. 1928 All. 16. 

--What a party himself admits to be true may 

reasonably be presumed to be so and until the pre¬ 
sumption was rebutted the fact admitted must be 
taken to be established. {Wazir Hasan, A. J. C.). 
Ghulam sarwar Khan v . Mohammad ali 
KHAN. 65 I.C 398 = 8 O.L.J. 609= 

A.I.R. 1922 Oudh 98. 
—8. 114—Statements and affidavits. 

-Where a Court has to choose between two 

conflicting statements of a witness, by one of which 
he stands to gain a sum, while by the other he 
stands to lose a bigger sum, the statement against 
interest should ordinarily be preferred. {Courtney- 
Terrell and James, JJ.). GOBIND GORHI v. BALDEO 
Ram. A.I.R. 1930 Pat. 293. 

-When there is a definite allegation in an 

affidavit which is the only evidence in the case and 
that allegation is nob traversed by the other side, 
it must ’be held to be correct. {Phillips, J.), 
C. V. VATHESWARA AYYAR V. K.M.R.M.L.KUMA- 
RAPPA CHETTIAR. 

115 I.C. 247=1929 M.W.N. 139. 

-^—^-Contradiction between affidavits on opposite 
sides — Judge's note about the proceedings is to be 
accepted. 

Where parties agreed to abide by oath of the 
plaintifi and the question was what the nature of 
the agreement was and there was a direct contra¬ 
diction between affidavits of the two pleaders, 
which were filed after a long time had elapsed, as 
to the nature of the agreement. 

Held, proper thing to do would be to rely upon 
the note the Judge made at the time and presume 
that what took place in the presence of the Judge 
who must have been aware of the facts and the 
nature of the agreement was what was agreed to 
between the parties. The Judge had no interest or 
motive in supporting the allegations of one side or 
the other and it must be presumed that ho acted 
properly in administering the oath in accordance 
with what the parties agreed to. {Kumaraswami 
Sastri and Wallace, JJ.). ARUmuoam CHETTIAR 
V. DEVARAYA CHETTIAR. 

107 I.C. 648= A.I.R. 1928 Mad. 625. 

- Statement after suit is of very little evidentiary 

value. " 

The making of a statement in a document after 
the suit had been launched and was pendin'^ is 

very different from stating on oath in the yvitnesa 
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box, and the Court will not attach much weight to 
the statement even if it is admissible when no 
question about it has been put to the person mak* 
ing the statement when he was ezamined as a wit¬ 
ness. {Krishnan and liamesam, JJ,). T. LAKSH- 
Ml Nabasimham V. V. Bukmaniamma. 

A.I.R. 1923 Mad. 225. 

—S. IIS—Miscellaneous. 

— — If at the time oi booking, the Railway Com¬ 
pany is dissatisfied and the person delivering the 
goods ior carriage agrees that the condition of the 
packages is not satisfactory, it cannot afterwards be 
made matter of objection in a suit upon the con¬ 
tract that the packages were in good condition* 
(Rankin, C. J. and Mitter, J.), G.I.P. Ry. CO. v. 
Chakbavebti, Sons and Oo. 106 I.C. 247= 
55 Cal. 142 = 47 C.L.J. 32=32 C.W.N. 53 = 

A I R. 1928 Gal. 170. 

. ’’Migration—Personal law — Applicability. 

The ordinary presumption of law is that when a 
person leaves one district and goes into another 
where a different 'custom prevails, he carries his 
personal law with him and unless there i s some¬ 
thing to show that he had abandoned his personal 
law and had adopted the law of his now district, 
he will continue to be governed by the personal 
law of his old district. (Harrison and Dalip Singh, 
JJ.). JUGAD DAS V. MT. JASODAN BAI. 

103 I.C. 170 = 9 Lah. 110 = 
A.I.R. 1926 Lah. 212. 

-- Remittance of money. 

Where money is remitted to a person there 
is no presumption that the transaction was one of 
deposit and not of loan; (1916) 1 M.W.N. 206, Dist. 
(PkilUvs, J.). MURUGIAH V. PAKKIRIA. 

^ ^ ’ 107 I.C. 290= A.I.R. 1928 Mad. 439. 

_ Omission to presume is no ground for revision. 

A Court may presume that evidence which 
could be and is not produced would, if produced, 
be unfavourable to the person who withholds it; 
but it cannot be taken to be a principle of law that 
the Court must presume it, and if the Court does 
not make such a presumption uuder^ the circum¬ 
stances of a case, it is no ground for interfering in 
revision. (PuUan, J.). AdiTVA PRASAD SINGH v. 
EUPEUOB. 103 I.C. 560-1 L.C. 195 = 

28 Cr.L.J. 704 = 8 A.I. Cr. R. 414= 

A.I.R. 1927 Oudh318. 

- ~Thi7ig prescribed by statute. 

There is no impropriety in referring a thing 
ns having been done when that thmg is required to 
be done by a section in a statute. (Walsh, Sulaiman, 

Mukerjee, Boys and Ashworth, JJ.). 

n T P Ry no 96 I.C. 1039^24 A.L.J. 82 q 

G. I. i . KY. OO. ^0^1 ^ ^ ^ y 

- <Jrantmq hundi for debt due is 

only conditional payment and returning of bond for 

debt due does not rebut presumption. ^ 

It is a question of fact to bo decided 

culat case whether; the parties 

sonuent hundi to be an absolute or a conditional 
parent of the original debt, and the 

is that the effect of giving or '^^Yv“L'id This pte- 

is that the debt was Jfi?* t previous 

sumption is not rebutted by ^he fact that prev ous 

promissory notes for the 
ed- 4 Lah 151, Foil. (Campbell 

FIRM BHUDHU MAL V. ?-R T. I* J 3- 

Q9 1 C 1015=7 Lah. 113 — 8 Li.ti.J. o— 

27P L R 75 = A.I.R. 1926 Lah. 328. 

_ Malicious prosecution - Charge absolutely 

groundless—Reasonable and probable cause cannot be 
presumed. 
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for presamption. . 

In ezeoutiun of a decree, the officer of the Oourt 
went to judgment-debtor’s house and attached some 
articles. The judgment-debtor thereupon filed a 
complaint of theft against the deoree-holdez which 
ivas found to be groundless. In a suit for malicious 
prosecution by dectee-holdez against judgment- 
debtor, 

Held, where on the face of it, the charge 
brought by defendant against plaintiff is ground¬ 
less, it can safely be inferred that the defendant 
had no reasonable and probable cause and the 
plaintiff cannot be asked to give further evidence, 
directly going to show that there was no reason¬ 
able and probable cause. (Rafigue, J.)* BISHUN 
SARUP V. BINDBABAN. 73 I. C. 446=. 

A. 1. R. 1923 All. 531^ 
—S. 114, Ill. (a)—Articles changing hands. . r ,, 

■ . —Where the nature of the artioles is such that 

they may be constantly changing hands, the re¬ 
covery of such articles more than 5 months after 
the theft cannot, in law, give rise to a 
presumption against the possessor, and it ifl 
not incumbent upon him to explain how he came 
by them. (Abdul Qadir, J.). Habi RAM v. 
BMPEBOR. 62 I. C. 867 = 22 Cr. L. J. 595= 

A. I. R. 1921 Lah. 89. 

—S. 114, Ill. (a)—Barden of proof. 

- Long lapse of time between theft and discovery 

of stolen property. 

Where there ,is long lapse of time between 
the theft and the discovery of the stolen property 
(in this case over 16 months), the onus of proving 
innocent possession should not be cast on the 
accused. 62 P. L. R. 1916, Bel. on. V2* 

NARAIN SINGH V. BMPEROB. 108 I. C, 912- 

29 Cr. L. J. 464=29 P. L. R. 441= 

A. 1. R. 1928 Lah. 687. 

—- ^rhnvnal case—Onus never changes. 

In a criminal case the onus is on the prosecution 
to prove beyond reasonable doubt the guilt of the 
accused. The onus never changes. 

Where the Judge stated in his direction to the 
jurj idga^rdiDg Evidouoo Act, S» 114, Ill# (ft) that ii 
the property was proved or reasonably presumed to 
bo stolen property, the onus would shift to the ac¬ 
cused to show that he acquired the property in an 
innocent manner, 

Held, that it was a misdirection: 31 0. L. J. 310 
and 1914 Cr. App. R. 45, Foil. (Hewbould and 
Uukerji, JJ.). SATYA OHABAN MANNA V. 
BMPEBOR. 88 I. C. 615=62 Cal. 223— 

26 Cr.L.J. 1155 = A, I. R. 1925 Cal. 666. 
—S. 114, III. (a)—Dacoity. 

- “Presumption relates to offence of dacoity also. 

The Presumption not confined to charges ^ 
theft but eztends to all charges, however penal, 
not excluding even murder. Consequently where 
a person charged with dacoity is shown to have 
been in possession of part of stolon property soon 
after the dacoity it may be presumed that ho was 
one of the dacoits or he received the property 
knowing it to have been stolen at the daooUy . 
13 Mad, 426, Ref. (Maepherson and Davie, JJ-)» 

Ramsarup Singh v. Emperor. ^ ^ 

A. I.R. 1930 Pat. 513. 

—S. 114, III. (a)—Grounds for presumption. 

- -Accused showing place where stolen properly 

concealed—When a ground. . . 

The more £aot that an accused person points 
out the place in which stolen property is conoealea 

does not give rise to any presumption under b. 
or justify his conviction of the offence of receiving 
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etolen property, still less ol the ofienoe of theft or 
daooity. But if suoh property is produced from the 
house of the aocused person a presumption would 
arise under S. 114, lllus. (a), that the aooused was 
either the thief or had reoeived the goods knowing 
them to be stolen unless he oan account for his 
poseesslon' of the stolen articles : 17 All. 676. Be/. 
{Mirsa and Broomfield, JJ,), Empbboe v. SHIV- 
PUTBAYA BASLINQAYA. 32 BOIU. L. R. 574^ 

i.. I. R. 1930 Bom. 244. 

—S. 114, Ill. (a)—Guilty knowledge. 

- Articles of ordinary type found 2| years after 

theft—No presumption. 

2^ years before the discovery, at the house of 
aooused, of the articles (four silver ornaments of 
ordinary type worth Rs. 100) these had been re¬ 
moved from the houses of the two complainants by 
moans of a dacoity. The accused was a goldsmith 
by caste and profession and when asked, he ex* 
plained that he himself had made them for his 
wife. The articles were found, except in one case, 
OB. the person of the wife of the aocused. 

Held, that the accused cannot be presumed to be 
in possession of the articles with guilty knowledge: 
29 All. 138, Foil, {Mukerji, J.). Chhotey Lal 
V. EMFEBOB. 85 1. 0. 722^:26 Cr. L. J. 878^ 

6 L. R. A. Or. ig9 = A.I.R. 1928 All. 220. 

^8.114, Ill. (a)—Misdirection to Jury. 

- —Before a presumption under S. 114 (a) can 
arise, it must be proved that the goods found in the 
possession of the accused have been stolen. No such 
presumption will arise in a case when it may 
reasonably be presumed that the property in ques¬ 
tion is stolen property. A direction to the jury 
that the presence of a reasonable presumption of 
the property being stolen property is enough to 
raise the presumption of guilt, is misdirection. 
{Netobould and MuTcerji, JJ.). SATYA Charan 
Manna v. Emperor. 88 I. 0. 315= 

26 Cr. Ij. j. 1155 = 52 Cal. 223 = 

A.I.R. 1925 Cal. 666. 
—S. 114, III. (a)—Nature of poBsesaion. 

-In order to raise legitimately the presump¬ 
tion of theft, the possession of stolen property 
should be exclusive as well as recent. {Rupchand 
Bilaram and De Soma, A. J. Cs.). MATARO 
V. Emperor. lllI.C. 732= 

29 Cr. L.J. 924=23 S.L.R. 5= 
A.I.R. 1929 Sind 9. 

^S. 114, III. (a)^FoBBe88lon. 

--Erom the mere fact that the articles were 

discovered in accused's possession soon after the 
theft the Judges did not draw the presumption 
that aooused was the thief himself. {Sulaiman, J.). 
Yamini v. Emperor. , 83I.C. 705 = 

5 Xi. R. A. Or. 81 = 26 Cr. L.J. 145= 

A.I.R. 1924 All. 701. 

—S. 114. III. (a)—^PoBsesBiott following theft. 

--When a person is found in possession of 

stolen articles soon after the theft, the law pre¬ 
sumes that suoh person must either be the thief or 
the receiver of the stolen goods. The identity of 
the stolen articles being established, the identity 
of the thief or the receiver of the stolen goods is 
presumed to be established. {Raea and NanavuUy, 
JJ.). HAZARi V. Emperor. 7 O.W.N. 627= 

A.I.R. 1930 Oadh 353. 
-The fact that a person is found in posses¬ 
sion of the stolen property shortly after the theft 
raises the presumption that be took part in the 


SVIDENGB ACT (1872), 8. 114, III. (a)->Tlm9 
limit. 

theft. {Adami and Scroope, JJ.), KHAIilB JAMA 
Khan v. Emperor. 123 I. C. 393= 

31 Or. L.J. 492 = 1930 Or. 0. 767= 

A.I.R. 1980 Pat. 885. 

—S. 114, Ill. (a)—PoiaoBsion not Immediate. 

' Possession of stolen property 19 months 
after theft raises no presumption that the holder 
thereof was either the thief or received the goods 
knowing them to be stolen: 22 O.W.N. 697; 
11 M.L.W. 43 and 22 Cr. L. J. 695, Foil, 
{Addison, J.). Naqli v. EMPEROR. 98 I.C. 471 = 

27 Cr. L. J. 807 = A.I.R. 1926 Lah. 528. 
— ■ —Where the aocused was found possessed of 
stolen goods several months after the theft and at 
a place several miles away from the place of occur¬ 
rence no presumption that he is either the thief or 
a receiver of stolen property arises and the onus 
is not on the aocused to explain how he got the 
property and the prosecution cannot succeed by 
proving the defence to be false. {Campbell, J*.). 
Alia v, emperor. 91 I.C. 544= 

27 Cr. L.J. 112=A.I.R. 1926 Lah. 272. 
. ;^o presumption arises out of mere posses¬ 
sion of stolen articles 12 years after they were 
stolen: A.I.R. 1926 Lah. 528, Foil. (Coldstream, 
J.), MANOAL V. EMPEROR. 96 1.0.650 = 

27 Cr. L. J. 986 (Lab.). 

’•Possession of property 2 years after loss—Refu¬ 
sal to answer os to source — Adverse inference justi¬ 
fied. 

Though usually a Court is not justified In 
drawing the presumption of guilty knowledge from 
possession of property suoh as jewellery nearly two 
years after the property had been stolen or other¬ 
wise lost to the real owner, the Court is always 
entitled to request the possessor to disclose the 
name of the person from whom he had obtained the 
articles and the particulars as to the origin of the 
possession and the Court is entitled to draw 
unfavourable inferences, if the accused refuses to 
disclose such facts or gives an explanation which 
can be shown to be false. (Lcntaigne, J.). Ram 
Pershad V. KING Emperor. 81 1.G. 443= 

2 Rang. 80 = 23 Cr. L.J. 907=A.I.R. 1924 Rang. 256. 

—S. 114, Ill. (a)—Recent possession. 

- What amounts to recent possession depends on 

facts of each case. 

The questisn -as to what amounts to recent 
possession sufficient to justify the presumption of 
guilt in any particular case, varies according as the 
stolen article is, or is not, calculated to readily 
pass from hand to hand: A.I.R. 1926 Lah. 526; 
11 M.L.W. 43 ; A.I.R. 1921 Lah. 89 and 22 O.W.N. 

Rel.-.on. But the strength and nature of such 
presumption must vary according to the seriousness 
of the ofience and the nature of the property 
involved, {Kinkhede, A.J.C. ). NECHA v. EMPEROR, 
109 I.C. 801 = 11 N.L.J. 104=29 Cr. L.J. 609 = 
10 A.I. Gr. R. 340=A.I.R. 1926 Nag. 213. 
—S. 114, III. (a)—Time limit. 

- No time-limit can be fixed. 

No fixed time-limit can be laid down to deter¬ 
mine whether possession of articles is recent or 
otherwise. But every case must be judged on its 
own facts. If a few stolen articles were found in 
possession of a person under circumstances which 
may give rise to the probability of his coming by 
them honestly some time after the theft the pre¬ 
sumption under the law might not arise against 
him. {Suhrawardy and Panton, JJ.). Emperor 
V. Esabbar. 94 I.C. 361 = 27 Gr. L.J. 617 = 

A.I.R. 1926 Cal. 928. 
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EVIDENCE ACT (1872), 3. 114. III. (b)-‘ Acoftm' 
plioe who Is. 

—S. 114, Ill. (b). 

‘ Aooomplloe,’ who is. 

GoFFoboFation, extent and nature. 

‘ CoFFoboration,* what is. 

RetFacted confession. 

Valae of aoooraplioe’s OYidenoe. 

Yalae of approYer's eYidonce. 
Miscellaneous. 

—S. 114i Ill. (b)—‘Accomplice/ who Is. 

Witnesses who admittedly had witnessed 
the crime, who have assisted in concealing the 
evidence ot that crime or at least connived at such 
being done and who have not attempted to give 
any information cither to the police or to any 
other person to enable the offender to be brought to 
justice are in a very little better position than that 
of accomplices. {Fforde and Hilton, JJ.). Hatatu 
V, Emperor. 120 I.C. 190=31 Cf. L.J. 50= 

1929 Cf.C. 87= a. 1. R. 1929 Lah. 540. 

- Witness, accused's •paramour and assisting him 

to put murdered man on bed and covering him with 
chadar. 

Where the witness was the accused's para¬ 
mour, and on her own admission accompanied 
him to the scene of the murder and waited outside 
the hut while the accused went in and murdered 
the husband of the witness and then covered 
him with a chadar and where after that, she re¬ 
turned to the village and shut herself up in 
her house and gave no information to any one 
until the next morning when she told one of the 
P. Ws. privately what had happened, 

Held, that in these circumstances she was, to all 
intents' and purposes, an accomplice of the mur¬ 
derer. I Scott'Smith and Fforde, JJ.). Bahaw.aTjA 
V Crown 88 I.C. 834=6 Lah. 183= 

26P.L.R. 331 = 26 Cr. L.J. 1238 = 

A.I.R. 1925 Lah. 432. 
_114^ Ill. (b) — CoPFOboratlon, extent and 

nature. . ^ , , , 

_Where the case against accused depends on 

the view taken as to the corroboration of the 
approver’s story in material particulars, and 
whether it is such, taken along with the other facts 
and oircumstances, that it can bo reliod upon as 
bringing homo the guilt for the crime, the corrobo¬ 
ration of tho apiirover’s story requires most careful 
investigation upon the question of the identity of 
the accused persons as participators in the ocour- 
renco. {Pearson and Mullick, JJ.)» 

MANDAL .. emperor. ^ ^ Hoafcal «0. 

__—Although it is not illegal to convict on the 

uncorroborated evidence of an accomplice, a con¬ 
viction on the uncorroborated evidenoo ot 
accomplice is rarely justifiable. The ^ 

corroboration must be / 

which affects the accused by 

ing to connect him with the crime but the corro¬ 
boration need not he direct 

accused committed the crime. It is sufficient if it 

™eircircumstantial 

with tho crime. {Baza and Nanavulti^ JJ.h 
UA/,AHI .. EMPEROR. ^ ^ l fgso budh 353. 

_ Several accuted—Corroboration as regards each 

accused —// itecessavy. 

Pet Staples, A. J. C.—U is true that 

ver'B story should be 

regards the facts of tho case but also 

the identity of tho accused, but whore there are 

several accused and tho story of the approver has 


EVIDENCE ACT (1872), S. 114, Ill,.(b)^rFobo- 
Fatlon, extent and nature. ''(t-'onii 

been confirmed on many poiats, and as- regards 
the identity of several of the accused, it should not 
be considered necessary that his story should bs 
corroborated as regards the identity of the remain¬ 
ing accused unless there atd reasons for believing 
that the approver has named those other accused 
on aocount of personal spite or for some other 
reason. The real test of the evidence of the ap¬ 
prover is whether it has been believed or not and 
when it has been corroborated on many points and 
has not been shown to be false in any particular it 
should be accepted ; and when once it has been 
accepted at a whole, corroboration as regards the 
identity of each of several accused should not be 
demanded. A.I.R. 1921 Nag. 39; 9 All. 528, Expl .; 
Rex V. Baskerville, (1916) 2 K. B. 658, Dist, 

(Per Jackson and Subhedar, A.J.Cs .),—^Eveo 
where there are several accused persons, an ap¬ 
prover’s story to be corroborated as regards a parti¬ 
cular accused must be corroborated on some point 
which implicates that accused. It is not neces¬ 
sary that it should be corroborated on all points 
relating to him, but there must bo some guarantee 
that his evidence is true as regards that particular 
accused. A. I. R. 1921 Nag. 89, Bel. on ; U Bom. 
331; A.I.R. 1922 Nag. 172; A.I.R. 1925 Nag. 78, 
Avpl. {Jackson, A.J.C. on difference between Staples 
and Subhedar, A.J.Cs.), DOUIiAT v. EMPEROR. 

120 I.O. 721=31 Cf. L. J. 183^ 

A.I.R. 1930 Nag. 97. 
-It is not all evidence corroborating the accom¬ 
plice’s story, which comes within the rule requir¬ 
ing corroboration. The corroboration indicated m 
S. 114, Ill. (b), is corroboration in material parti- 
cu’ars and these particulars must be 

connect oe identify each of the n rt 

offence. [Re® v. Baskerville, ( 1916 ) 2 K. B. 65^ It 
is not necessary that the accomplice should be 
corroborated in every material particular. {Cum¬ 
ing and Lort Williams, JJ'.). ReBATI MOHAN 

Emperor II® I.C. 238 — 32 C.W.N. 943— 

EMPEROR. 130=30 Cr. L.J. 433 = 

12 A. I. Cr.R. 265= A.I.R. 1929 Cal. 67. 

_extent of corroboration which a Court 

demands naturally varies with the circumstances 

of each case, including the character and antece¬ 
dents of tho approver and tho degree of suspicion 
attached to his evidence. {Bhide and Johnstone, 
JJ.). HAKAM SINGH V. EMPEROR. 

1929 Cr. C. 626 = A.I.R. 1929 Lah. 860. 

_^Corroboration need not necessarily consist of 

direct evidence that the accused committed the 
crime • it is sufifioienb even if it consists of oiroum- 
Btantial evidence of his connexion with tho crime. 
Rexy. BaskervilU, (1916) 2 K.B. 658; Rex 'v. Marks 
Feigenboum, (1919) I K. B 481, Bel. on tkud Hxpi 
{Bhide and Johnstone, JJ.). HAKIM Simona* 
EMPEROR. 1929 Cf.C. 626 = A.I.R. 1929 Lab. 85®. 

- Corroborative evidence itself ne^d not 

cieni to base conviction on—Independent evwew 
showifty itt Tftaterial poitits that the sUfty of 
complice is true, is sufficient corroboration. 

The nature of the corroboration will necessarily 
vary according to the particular oiroumstances oi 
the offence charged and it would be ^ ^ 8, 

degree dangerous to attempt to forinulate . 
of evidence which would be regarded . jg 

tion, except to say that corroborative 
evidence which shows or tends to «onim,U- 

story of ths sooomplioe, that the 
tod the otime, is true not merely that the crime 
has been committed, but that it lyas committed by 
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BYIDBNCE ACT (1872), S. 114. III. (b)—Corrobo¬ 
ration, extent and nature. 

the aooused. The corroboration need not be direot 
eyidenoe that the aooused committed the crime ; 
it is sufficient it it is merely oiroumstantial evi¬ 
dence of his connexion with the crime. 

Oorroborativo evidence need not be sufficient in 
itself to base a conviction on. Confirmation of the 
story of an accomplice does not mean that 
there should be independent evidence of the 
accomplice's account of the crime itself. What 
the law clearly requires is that some relevant and 
material part of the approver’s story incriminating 
the accused should have support from an indepen¬ 
dent source. This supplies a test of the truth of 
the accomplice’s narrative as a whole by checking 
it in some relevant portion. Rex v. Baskerville, 
(1916) 2 K. B. 658, Foil. {Fforde, J. on difference 
between Aga Saidar and Broadway, JJ ). Bar 
KAT i V. Emperor. 103 I.C. 49=28 Cp L.J. 625= 

8 A.I.Cp. R. 273= A.I.R. 1927 Lah. 581. 

- Corroboration must go to the guilt of each ac¬ 
cused separately. 

An accomplice is unworthy of credit, unless he is 
corroborated in material particulars. The corrobo¬ 
ration must go to the guilt of each of the accused 
separately. 8 All. 806, Foil. It must be such as 
to satisfy the Court that the approver has not sub¬ 
stituted the name of one or more of the accused 
for that of some other person, poseibly a particular 
friend of his own, who actually took part in the 
offence. The rule is not absolute : 9 All. 528, Ref. 
But it is only in exceptional oases that the corro¬ 
boration can be dispensed with. (Simpson and 
Qokaran Nath Misra, A. J. Cs.). Shbo NARAIN 
Singh v. King Emperor. 

89 I.C. 261 = 12 0. L. J. 429=26 Cr. L.J. 1317= 

A I.R. 1925 Oudh 715. 

-Where there are more than one accused 

there should be corroboration of approver’s story 
against each. {Broadwatj. J.). SULEMAN v. THE 
Crown. 76 I.C. 716 = 23 Cr LJ. 252= 

A. I. R. 1923 Lah. 385. 

-No hard and fast rules can however be laid 

down to regulate the extent and nature of such 
corroboration, this being dependant entirely on the 
circumstances of each case. The fabrication of a 
false defence cannot be regarded as sufficient to 
corroborate an approver. {Scott-Smith and Broad¬ 
way, JJ.). MAHANT NARAIN DAS V. EMPEROR. 

68 I.C. 113=4 L.L.J. 91 = 3 Lah. 144 = 
9 P.W.R. 1922=23 Cr. L J. 313= 

A.I.R. 1922 Lah. 1. 

- Nature and extent of corroboration required 

discussed—English and Indian Law on the point do 
not differ. 

Confirmation (corroboration) does not mean that 
there should be independent evidence of that 
which the accomplice relates, otherwise his testi¬ 
mony would be unnecessary. But one accom¬ 
plice’s evidence is not corroboration of the testi¬ 
mony of another accomplice. (1848) 3 Cox C. 0. 
526 and 531. 

Evidence in corroboration must be evidence 
which implicates the aooused, i.e., which confirms 
in some material particular not only the evidence 
that the crime has been committed but also that 
the prisoner committed it. 

The corroboration need not be direct evidence 
that the accused committed the crime ; it is suffi- 
-oient if it is merely circumstantial evidence of his 
connection with the crime. Were the law other¬ 
wise, many crimes which are usually committed 
between accomplices in secret, such as incest, 

D. D. VOL. Ill—41 & 42 


BYIDEKCB ACT (1872), 8. 114, Ill. CoPFobo- 
ration,’ what Is. ' 

offences with females, etc., could never be brought 
to justice. Rex V. Baskervlle, (1916)2 K. B. 658 
at P. 667. 

The law in this country regarding corroboration 
of an accomplice’s evidence does not difier from 
English law. {Kotval, A.J.C.). KiSAN v. EMPEROR. 
67 I.C. 343=6 N.L.J. 52 = 23 Cp. L.J. 391 = 

A.I.R. 1922 Nag. 172. 

—S. 114. Ill. (b)—* CoPFoboration,’ what is. 

' To use the statement of an approver in such 
a way as to convict an accused on its strength, care 
should be taken to see that it is corroborated in 
material particulars so as to induce one to an in¬ 
ference that the accused were connected with and 
guilty of the offence. {Bhide and Fforde, JJ.), 
NATHU Labha V. Emperor. 114 I.C. 326= 

30 Cr. L.J. 292 = 12 A.I. Cr. R. 223 = 

A I R. 1929 Lah. 680. 

— . An approver’s evidence is unworthy of credit 

unless corroborated in material particulars. And 
where the only corroborating evidence is that of 
the approver’s son. who repeats parrot-like what ho 
is tutored to say, it is not safe to convict a person. 
(Zafar Ali and Bhide, JJ.). Mehr SiNGH v. 
Emperor. 122 I.C. 91 = 11 L L.J. 223= 

30 P. L. R. 422 = 1929 Cp. C. 149 = 
A. I. R. 1929 Lah. 587. 
-Where the evidence of an approver is princi¬ 
pally on the question of conspiracy and where that 
evidence is sought to be corroborated by the evi¬ 
dence of the conlessing accused, it amounts to this 
that one tainted piece of evidence is sought to he 
corroborated by another tainted piece of evidence 
and would not justify the conviction of co-accused. 
(C. C. Ghgse and Jack, JJ.). Latapat Hossain v. 
EmPBEOR. 116 I.C. 174 = 

30 Cr L.J. 586=12 A.I. Cr. R. 460 = 
33 C. W. N. 58 = A.I.R. 1928 Cal. 745. 

-The evidence of an accused person’s conduct 

may be used as corroboration of an approver’s 
story : R. v. Feigunbaum, (1919) 1 K.B. 431, Rel. on. 
{Addison and Coldstream, JJ.). Chatru Malik v 
Emperor. Ill l.C. 435=29 Gr.L.J. 851 = 

10 Lah. 265=11 A I. Cr. R. 171 = 
31 P.L.R. 41 = A. I. R. 1928 Lah. 681. 

-The production of stolen property by an 

accused person even from a place which is not in 
his own possession may be accepted as material 
corroboration of the evidence of an accomplice who 
has deposed that the accused joined him in com¬ 
mitting the burglary or theft: A.I.R. 1923 Lah. 385, 
Foil. {Coldstream, J.). Muhammad u. Emperor 

111 I. C. 447=29 Cr. L. J. 863 = 

11 A. I. Cr. R. 198. 

- Approver's story. 

The mere fact that the appt'ver produced a 
spear and a dang from a field and he stated that the 
spear was used by the accused is not corroboration 
of the approver’s story : so also the fact that the 
accused was stained with human blood, does not 
corroborate the approver’s story. {Fforde J ) 
CHANAN Singh v. King Emperor. 99 I.C. 929= 

8 L.L.J. 610 = 28 P.L R. 39 = 28 Cr. L. J. 193 = 

7 A. I. Cr. R. 173=A.I.R. 1927 Lah. 78. 

- Existence of a moti ve for the offence is not 

sufficient. 

The existence of general hostility, general enmity 
and a desire, however strong, or a motive, however 

efiective, to procure the death of another person 
may be a piece of circumstantial evidence, but is 
not corroboration of a sworn statement of partici¬ 
pation in a particular crime. Corroboration must 
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JSiriDENGE ACT (1872). S. 114, Ill. (b)—Corrobo¬ 
ration,’ what is- 

point indabitably to the identification of the per¬ 
son charged with the particular act with which 
the direct evidence connects him. {Walsh and 
Dalai, JJ,), KAliWA v. EMPBROB. 

95 I.G. 74^=48 All. 499 = 
24 A.L.J. 410=7 L.R.A. Gr. 105= 
27 Gr. Ii.J. 746= A. I. R. 1926 All. 377. 
•Where an approver gave evidence that the 


deceased had been put to death by the accused 
and himself for the sake of his ornaments, and a 
witness deposed that the accused was seen talking 
to the deceased on the evening on which ho dis¬ 
appeared, 

Seld, that the deposition of the witness did not 
amount to a material corroboration of the appro¬ 
ver’s statement. (Scoii-Smifh ond Zafar 

Emperor V. Ram Earan. 88 1. C. 453= 

7 L.L.J. 528=26 Gr. L.J. 1141= 

26 P.L.R. 295=A.I.R. 1925 Lah. 600. 

_^Stolen property being found in possession of 

accused is sufficient corroboration. {Zafar Ali, J,). 

Maula Dad v, emperor. 86 I.G. 69= 

26 Gr. L.J. 693 = 26 P.L.R. 40= 

A. 1. R. 1925 Lah. 426. 

■- Dacoity. 

In a dacoity case, where an approver gi^s 
evidence, the fact that on some day previous to the 
dacoity, the accused were seen together at a place 
other than that at which the dacoity took place is 
not such corroboration of the approver’s evidence 
as to iustify the conviction of the accused. {Zafar 
Ali J \ maulaDado. Emperor. 86 I.G. 69= 
Ai.%, J.). Cr.L.J. 693=26 P. L. R. 40= 

A.I.R. 1929 Lah. 426. 

—Evidence of motive is not corroboration of 
anv of the incidents of the crime. 130 O. 247, Bef. 
{Dalai and Cuming, AJ.Cs.). SHEO Abjb^v. 

77 I.G 439=29 Gr.L.J. 391 = 
EMPEBOB. < < 1 ^ j ^ ^ jjgg 

_^Discovery of articles is sufficient corrobora¬ 
tion of approver’s statement. {Broadway, J.). 
Wadhawa Singh v. The Crown. 76 I. C. 819- 

29 Gr. L. J. 299=A.I.R. 1923 Lab. 389. 

■ Psnal Coda, Ss. 395 and 397. ^ 

Where some common things were found in the 
search and some other things found, claimed by 
the accused to be their own, were not mentioned 
in the first report and a gun and a sword were 
found which were proved to belong to complainant 
but which were concealed because the complainant 

did not hold a license, ^ 

Held, that there was no sufficient 
of approver’s story to justify conviction. {Broad 
ttiat/,/.). SUDEMAN O. The CROWN. 

' 76 I 0. 716=25 Or. L. J- 252= 

A.I.R. 1923 Lah. 389. 

- Corroboration by other accoT^lices ts useless-- 

Held this is not inconsistent with the possibiU 
ty thLt’thoy might depute the approver “"ly 
the foul deed. Even if these statements did fur 
nish any kind of corroboration they oannotbe used 
for tha/purpose, where the witnesses who corrobo¬ 
rate are themselves aocomplicas. according to their 

own showing and their , ,,nr,n ssne 

corroboration before it could jc/ejj®? aFfwflntR 
cially when they have retracted their statements. 


BYIDERCE ACT (1872), B. 114, Ill. (b)-Talae of 
accomplice's evidence. > ■ 

49 I.O. 607; 13 I.O. 998; 14 P.R. 1894, Or., Foil. 
{Shadi Lai, C.J. and Abdul Qadir, J.), AHMAD NUR 
V, EMPEROR. 68 I.G. 821=23 Gr. L.J. 997= 

A.I.R 1923 Lah. 76. 
■The discovery of blood in the convict’s 
house and on his finger nails, and his suspicious 
conduct on the day of murder, furnish an adequate 
corroboration of >the approver’s testimony. {Shadi 
Lai, C.J. and Moti Sagar, J.). Ghudam Hassan 
V. EMPEROR. 4 L. L. J. 409= 

A.I.R. 1921 Lab. 392. 

—S. 114, Ill. (b)—Retracted confession. 

- Conclusive against himself but is only evidence 

against other co-accused. 

Where a confession does not appear to have 
been tutored nor made under the influence of 
drugs or fear but is one which adds to the know¬ 
ledge which was then available as to the cause of 
death in many particulars and has not been con¬ 
tradicted by anything and thus appears to be in 
the evidence a true confession, it is sufficient, with¬ 
out any corroborative evidence, for the conviction 
of the maker though retracted. A.I.R. 1927 Oudh 
17, Foil. . , 

Such a confession is not alone sufficient evi¬ 
dence to justify a conviction of a co-accused but 
that confessiou if unrebutted is admissible 
in evidence against a oo-acoused. {Baza and 
Pullan, JJ.). Sheo Rat an v. Emperor. 

114 I.G. 771 = 6 O.W.N. 159= 
aeGr.L.J. 360= A.I.R. 1929 Oudh 167. 
—S. 114, Ill. (b)—Yalue of accomplice’a evidence. 
-Evidence of accomplice requires corrobora- 

«oa. 740. 

_The statement made by an accomplice should 

be accepted when it is strongly corroborated in 
material particulars by clear and cogent evident 
for authenticity of which is not open to doubt. 
{Young and Sen, JJ.). MT. KhDBAN v. BmPEBOB. 
120 1 C. 257 = 31 Or. L. J. 26=1930 Gr. G. 49— 

A. I. R. 1930 All. 29. 

_-Although it is not illegal to convict on the 

uncorroborated evidence ol an accomplice there is 
a consensus of opinion that a conviction on the 
uncorroborated testimony of an accomplice is rarely 
justified. Nature of corroboration that is required 
indicated. {Baea and Nanavutty.JJ.). BACHCHD 
EMPEROR. 7 O.W.N. 862=1930 Gr. G. 1079= 

A.I.R. 1930 Oudh 499. 

_-Confession implicating a co-accused requires 

corroboration if a CO accused is to be convicted on 

it. 38 Cal. 559 ; 16 Bom. 66 and 88 Bom. 156, Bef. 
(Adami and Scroope, JJ.). Khatir Jama Khan 
EMPEROR. 123 LG. 393=31 Gr. L. J. 492= 

1930 Or. G. 767 = A.I.R. 1930 Pat. 389. 

—-^Tbe testimony of a professed accomplice 

requires to be carefully scrutinized with 
search for possible corroboration. (Lord Atlcmj. 
W. 0. Macdonald V. Fred Latinbb. ^ 

112 I.G. 379 = 29 M.L.W. 195- 

A. I. R. 1929 P.C. 19 (P CJ- 

-The statement of a oo-acoused is admissi 

in evidence but according to the usual practice ana 

as a rule of prudence it is unsafe to ,1,- 

tainted testimony of an accomplice so long as isia 
not corroborated in material particulars, i 
difficulty enhances where the said 
not adhere to his statement. (Sen, /.). MAN SING 
V. EMPEROR. 121 I.C. 103=11 

13 A.I.Cr. R. 32=1929 Cr.O. 656- 

31 Cr.L.J. 206=A.I.R. 1029 All. 928, 





CIVIL. CRIMINAL AND REVENUE 




SVIDENGE ICT (1872), S. 114, Ill. (b)—Yalai of 
accomplioe's evidence. 


- Slighter degree—Of corroboration when suffi.- 

•oient. 

Where police officers act in conspiracy with one 
another to demand and receive illegal gratification 
• and are toady to make use of their official position 
to enforce such demand, the testimony of accom- 
.plices who are really victimised by them into offer¬ 
ing them illegal gratification and have not willingly 
done so requires a much slighter degree of corro¬ 
boration than would be the case if the accomplices 
were entirely voluntn-ry accomplices. 33 Cal. 
649. Ref. {Mirza and Murphy, JJ.). Emperor v. 
C.E. Bing. 120 I.C. 340 = 33 Bom. 479= 

31 Bom. L.R. 545=1929 Gr. C. 114= 
31 Gr. L.J. 65=A I.R. 1929 Bom. 296. 

- "May ” is not " must ” and evidence of accent- 

.jplice stands on same footing as other evidettce. 

Although S. 114, illus. (b), provides that a Court 
■may presume that the evidence of an accomplice is 
■unworthy of credit, unless corroborated, “may” is 
not “must” and no decision of Court can make it 
“must.” Therefore in &pito of all that has been 
said to the contrary in law. the evidence of an 
accomplice stands on the same footing as any other 
evidence. The Court is not obliged to hold that 
•he is unworthy of credit and must be corroborated. 
It is for the Court to consider after taking into 
oonsideration all the circumstances one of which 
being that he is an accomplice whether it does or 
does not rely on the evidence. To entirely rule 
out the uncorroborated evideimeof an accomplice 
might in many cases lead to nxlscarriage of justice. 
{Cuming and Lort-Williams, JJ.). EMPEROR v- 
C.A. MATHBTWS. 1929 Gp. C. 669 = 

A.I.R. 1929 Gal. 822. 


. —Rule discussed. 

There.is no definite rule of law that a person 
•oannot be convicted upon the uncorroborated evi¬ 
dence of'an accomplice. But'.III. (b) to S. 114 of 
the Evidence Act is the rule iu such cases and 
Courts must act up.to it. If.the suspicion which 
attaches to the.evidence of an accomplice be nob 
■removed that evidence should not be acted upon 
unless corroborated in material particulars. Buie 
as^to oorroborationelaborately discussed. {Scroope 
and Chatterji, JJ.). EMPEROR v. Kaidash 
MISSIR. II P.L.T. 543. 

- Uncorroborated testimony. 

Although a conviction is not “illegal” 
mer.cly because itproceeds on the uncorroborated 
testi mony of an accomulice. the rule of practice is 
now firmly established that corroboration of such 
testim ony in material particulars connecting each 
of the individual accused with the crime is neces¬ 
sary to justify his conviction : A. I. B. 1927 Lah. 
681, Ref. {Bhide and, Johnstone. JJ.). Hakam Singh 
■V. EMPEROR.1929 Cp. C.626= A.I.R. 1929 Lah. 350. 


►-The well-known rule of criminal law th-at an 

accomplice is unworthy of credit unless he is 
corroborated iu material particulars, which is 
formulated in S. 114, Ill. (b), is not absolute as will 
be evident from H. 114 as to Ill. (b) and S. 133, 
but it is only in exceptional cases that the 
corroboration can be dispensed with. A. I. B. 
1928 Oudh 430, Cons. {Raza, J.). LALE v. Empbror. 

118 I.C 423 = 6 O.W N. 441 = 30 Gr. L J. 922= 
1929 Of. C. I43=A.1.R. 1929 Oudh 321. 

-- Credibility of approver. 

The testimony of one accomplice is of little 
value as a piece of corroborative evidence in 
•Support of the testimony of another accomplice. 
The testimony -of an approver can be used for the 


EYIOENCE ACT (1872), S. 114. III. (b)—Yalue of 
aocomplioe's evidence. 

purpose of corroboration if the taint attached to it 
is removed. But this “taint” must be removed to 
such an extent that the Court is prepared to believe 
the testimony of the approver in the same way and 
to the same extent as the testimony of an ordinary 
witness whom it considers to be worthy of credit* 
A.I.B. 1923 Lah. 76 and 20 P. B. 1919, Ref. {Bhide 
and Johnstone, JJ.). Hakam Singh v. Emperor. 

1929 Gr. C. 626=A.I.R. 1929 Lah. 8S0. 

- Confessient of co-accused. 

Although a confession of one oo-accused may be 
taken into consideration against another under the 
provisions of 8. 30, it would bo unsafe, if not 
illegal, to rely on it without further corroboration 
in material particulars. {Harrison and Dalip 
Singh, JJ.). KARAM DiN v. EMPBROR. 

115 1. C. 1 = 30 Gf. L. j. 385= 
A. I. R. 1929 Lah. 338. 
~ -Confession by co-accused. 

Where there is nothing against an accused per¬ 
son but a confession made by a oo-accused from 
the dock at the trial, a oonviction cannot be 
supported. {Waller, J.). GoviNDU Naido v. 
Emperor. 118 I.C. 512=1929 u. w. N. 391= 

2 H. Gr. C. 76=30 Or. L.J. 932= 

A.I.R. 1929 Had. 285. 

-Where the accomplice makes his confession 

and sticks to it, and he actually allows himself to 
be convicted upon it, no doubt to that extent, there 
is some sort of guarantee of its truthfulness, but he 
remains an accomplice with all the suspicion 
attaching to an accomplice, and his evidence must 
be viewed with all the suspicion which ordinarily 
sfttaohes to the evidence of an accomplice. 
{Walmsley and Mukerji, JJ.). EMPEROR v. 
Komoruddin Sheikh. A.I.R. 1928 Cal. 233. 

—Although under S. 133, Evidence Aot, an 
accomplice ia a competent witness against an 
accused person and a conviction is not illegal 
merely because it proceeds upon the uncorroborat¬ 
ed testimony of such accomplice, the rule of 
oautioQ that such testimony should be supported 
by extrinsic evidence connecting the accused with 
the crime as now regarded as a rule of law. and 
although it is not illegal to convict a person on the 
uncorroborated testimony of an approver, the 
Courts in points of facts always insist upon the 
rule being followed. {'E'forde, J. on difference between 
Aga Haidar and Broadway, JJ.). Barkati v. 
Emperor. 103 I. G.49 = 28 Cr. L. J. 625= 

8 A.I. Cr. R. 273= A. I. R. 1927 Lah. 581. 
—;-In dealing with the evidence of an accom¬ 

plice the Judge is not bound to rely on such state¬ 
ments only as are corroborated by other reliable 
evidence. Once a foundation is established fora 
belief that a witness is speaking the truth because 
ho is corroborated by true evidence on material 
points, the Judge is at liberty to come to a con¬ 
clusion as to the truth or falsehood of other state¬ 
ments not corroborated. {Macleod, C. J. and 
Crump. J.). BHIMRAO NARASIMHA HUBLICAR V. 
Emperor. 86 I. C. 72 = 27 Bora. L. R. 120= 

26 Of. L. j. 696=A. I. R. 1925 Bora. 261. 
- Co-accused. 

Confessing co-accuscd’s evidence is practi¬ 
cally that of an approver, and must be treated as 
such especially where the confession was not free 
from inducement. {Wazir Hasan and Cuming 
A. J. c$.). riahadeo V. King Empbror. ’ 

10 0. L.J. 230= A. I. R. 1924 Oodh 65 

—^-Conviction of accused cannot be based on 

evidence of accomplices unless such evidence U 
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HYIDENCE ACT (1872). S. 114, Ill. (b)—Yalne of 
approver's evidence. 

corroborated in some material and satisfactory 
naanner. (Dos o/nd BucJcnitlf JJ .). Dhunntj 
BELDAB V. Emperob. 2 P. L. T. 757= 

A. I. R. 1921 Pat. 406. 

—S. 114 , Ill- (b)—Yalue of approver’s evidence. 

_Numerous persons from area of 50 miles 

tried for dacoity—Offences continuing for over four 
_Consistently correct identification is diffi¬ 
cult—Approver failing to identify particu¬ 
lar person on one occasion—His evidence becomes 
weak regarding that man, but be can be convicted 
if there is strong evidence besides that of approver. 
(Stuart, C. J. and Baza, J Khjlawan n. 
Emperob. 1121* C. 337= 5 o. W. N. 760— 

29 Cr. L. J. 1009=11 A. I. Cr. R. 273= 

A. 1. R. 1928 Oudh 430. 
——The evidence of an approver does not differ 
from the evidence of any other witness save in one 
particular respect, namely, that the evidence of an 
accomplice is regarded ah initio as open to grave 
suspicion. Accordingly, if the suspicion Tvhich 
attaches to the evidence of an accomplice be not 
removed, that evidence should not be acted upon 
unless corroborated in some material particular 
and if the suspicion attaching to the accomplice’s 
evidence is removed then that evidence may be 
acted upon, even though uncorroborated and 
the guilt of the accused may be estabhshed upon 
tbat evidence alone. The law on the point as 
laid down in Ss. 114, 133 and 134, Evidence Act, 
gives DO couBtenauco to the contention that the 
uncorroborated testimony of an accomplice is neces- 
aarily insufficient to establish a charge against an 
accused. (Courtney Terrell, C. J. and Maepherson, 

T ) RATTAN DHANUK V. EMPEROR. 113 I.C. 329= 

9 P.L.T. 672=8 Pat. 235=30 Cr. L.J. 137 = 
11 A. I. Cr. R. 41 = A I.R. 1928 Pat. 630. 

_Itig not safe to base a conviction upon the 

evidence of such an approver who obviously is 
deeply interested in putting responsibility for the 
offence upon shoulders other than his own, unless 
there is some independent evidence to oorroborate 
his story in material particulars. (Fforde, J.)- 
Chanan Singh v. King Emperor. 99 I C. 929= 
8 L.L.J. 610 = 28 P.L.R. 39 = 28 Cr. L-J. 193= 

7 A.I. Cr. R. 173= A I R. 1927 Lah. 78. 

__^The acquittal of any number of persons for 

want of corroboration cannot weaken the weight of 
the testimony of an approver. The 
be different, if it is shown tbat oven one 
person has been acquitted not for want of cotrobo 
?ation but in virtue of a finding that the accused 
person was innocent of the crime. (Dalai and 
lea.e. A.J. Cs.). MUH.I f 

26 Cr. L.J. 1412= A I R- 1925«>“dh 374 

__A person who owns himself to be a scoundrel 

in addition to ^tijed wUh“cautfon: 

son whose ovdenoe mus^t^be 

?4::ttn ot i?o7®opi! 

tSt th“e” vL?e body of evidence put together 

cruilt of the accused person. (Kent^dy, 
proves the g a t n \ EMPEBOK v. SUNDEE Das« 
J.a. and Ascmi. Or. L. J. 1028= 

87 I. C. 910=19 S.L.R. 293, 

_When an approver makes the contradictory 

* . which seems to be pressed cannot 

statements that whi h g^UDAQAR SiNGH v. 

be accepted. (Fforde, J.) j ^,^2=: 

EMPEROB. ^95=A.I.R. 1923 Ijah. 683. 


BYIDEKOE ACT (1672), S. 114, 111. (e)-AotB df' 
Courts. 

-^The faots, that prior to the making of their- 

statements previous concert between approvers was* 
highly improbable, have to be paid regard to,, 
in connection with Ulus, (b) to 8 . 114. 

Smith and Broadway, JJ.). MahANT NABAIN 
EAst). Emperob. 68 I.C. 113=3 Lah 144= 

4 L. L.J. 91 = 9 P.W.R. Op. 1922= 
23 Cr. L.J. 513=A.I R. 1922 Lah. 1- 

-An approver’s evidence is in itself tainted) 

evidence though in some cases it may be worthy* 
of belief for various reasons but the uncorroborated- 
statement of an approver taken at the end Of the 
trial is of very little evidentiary value. (Shadi Lai, 
C. J. and Wilberforce, J.), SUNDER SINGH v- 
Emperob. 66 I.C. 187=4 Lah. L.J. 284= 

23 Or. L.J. 251. 

--In order to support conviction the statemenfc 

of an approver, especially of one whose initial state¬ 
ment was very long delayed, requires material, 
corroboration connecting each individual accused 
with the crime committed. (Sarrison, J.). Sar- 
DARE V. Emperor. 63 I.C. 612=22 Cr. L.J. 676. 
—S. 114, Ill (b)—Miscellaneous. 

—Court should exercise judicial discietioo: 
and have regard to facts of case in considering^ 
whether an accomplice is or is not worthy of credit. 
(Courtney-Terrell, C. J. and Maepherson, J.). 
RATTAN DHANUK V. EMPEROR. 113 I.C. 329= 

9 P.L.T. 672 = 8 Pat. 235 = 30 Cr. L.J. 137= 
12 A.L Cr. R. 41 = A.I.R. 1928 Pat. 63C.' 
Accomplice is presumed to be unworthy of 
must be directed that corroboration is neces^ 

Among the presumptions a Court may make, is- 
the presumption Ithat an accomplice is unworthy 
of credit, unless he is corroborated in material.- 
particulars. That is a direction of law or of prac¬ 
tice, which Judges themselves should give to every 
iurv in any case in which they have to direct them- 
ipon the law and which in matters of last th^ 
should themselves follow : 29 Ail. 434, Dt$t.;i Cal*- 
Foil (Walsh and Dalai, cTJ.). KADWA v. 

w\tp/ror 95 I.C. 74=48 All. 409= 

EMPEROR. ^ ^ J ^ Cr.l0S = 

27 Cr L.J. 746=A.I.R. 1026 All. 377. 

_^Though III. (b) is uot imperative, the Coutte- 

ex majore cautela insist upon the corroboration 6 f 

an approver’s evidence in material particulars. 

A.I.B. 1924 Lah. 367, Foil. (Kincaid, J.C. and Aston, 

a' T c ) Faizullah V. Emperor. 81 I.C. 881= 
A.J.U.). I g ^ ^ 183=26 Cr.L.J. 1067= 

A.l.R. 1925 Sind 105. 

—S. 114, Ill. (e)— Acquisition of land. 

_Failure of a District Board to prove tne 

actual acquisition and possession and the actual 

delivery of certain land to it by the 
Intention of the Government to acquire the laM 
aud its taking some necessary steps in pursua 
thereof proved—It was held to be no* wrong to pre¬ 
sume that necessary steps for the aCqms* 
the land and for the transfer of the j 

public body were taken. 

Graham, JJ.). ANUKUL CHANDRA O^KR 
VARTI V. CHAIRMAN OP THE I^A^OA DIST. BO B 

113 I.C. 24=32 O.W.M* »»» 

A.l.R. 1928 Cal. 485. 

—B. 114, III. (e)— Acta of Courts. 

-- Presumption of regularity vn 

Confession placed on record by 
Sessions Ji^ge to presu^ it was 

A Court should not disregard S. 114, lUus V / 
of the Evidence Act and assume irragttlatity^ 
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BYIDENOE &OT'(1872), 114, Ill. (e)— Acts of 

Gonpts. 

*in official acts. A Sessiona Judge should pre¬ 
sume that a confessional statement placed on 
Tecord by the Magistrate was voluntarily made. 
•iJaekson, J".). POBLIO PR08B0UT0R v. NAQARAJ. 

69 H. L. J. 114. 

■ ' -There is a presumption that the acts of a 

Court have been regularly carried out unless the 
• contrary is shown. {Daniels and King, JJ.). BAIJ- 
NATH V. Sri Bhagwan. 96 1. C. 591 = 

A.I.R. 1926 All. 691. 

^S. 114, Ill. (e)—Batwara ]proceedings. 

- Presumption of regularity applies only to form 

and procedure followed and not to representation 
fnade to tm oj^ial concerned. 

Under S. 114 a Court may presume that the 
official acts have been regularly performed and 
^'Regularly performed” means performed with due 
■regard to the form and procedure. 

Where plaintiS produces certain records of bat’ 
toara proceedings and says defendants made cer¬ 
tain admissions therein and defendants deny that 
they made any admissions, the identity of parties 
'who made those admissions must, in the first 
instance, be established by the plaintiS to the 
satisfaction of the Court before the plaintiff can 
rely upon those admissions as against the defend¬ 
ants. The regular performance of official acts does 
-not imply that the representation made to them 
must be correct, that must be established by the 
plaintiff. IDas and Adayni, JJ.). JUGDEO Narain 
Singh v. Bulaki gope. 63 I.C. 226= 

1921 P.H.C.C. 343 = A.I.R. 1921 Pat. 273 

— 8 . 114. Ill. (e)—Execution proceedings. 

-The presumption is that all proceedings 

taken by the Court in execution are in proper form 
and if anybody wants to challenge, he must advance 
-and prove the facts on which he wishes to rely. 
{Wallace, J.). N. M. RAMA R.\.TA, Tn re. 

99 I.C. 33=24 M.L.W. 484= 28 Cr. L.J. 2. 

— 8 . 114, 111. (e)—Judge. 

-If it be tho duty of a Court to a particular 

thing it must be assumed that the Judges of that 
Court did their duty. {Abdul Raoof and Harri¬ 
son, JJ.). ABDUL Karim v . The Shop opthakar 
Ram. 68 I.C. 740= A.I R.1923 Lah. 124. 

—S. 114, III. (c)—Judgment. 

-Where a point is definitely raised in the 

-grounds of appeal and the Court makes no mention 
thereof in its judgment, it must still be presumed 
to have performed the judioial act of writing a 
judgment regularly and properly. (Harrisott and 
Tek Chand, JJ.). MT. HarchabAn Kaub v. Lach- 
MAN SINGH. A.I.R. 1928 Lah. 94. 

—S. 114. Ill. (e)—Judicial proceedings. 

-Where a decree was executed as a rent- 

decree, it must, in the absence of evidence to the 
contrary, be presumed that the plaint was drawn 
up in such manner as to warrant a renb-docrec and 
all was properly done. {Adami, J.). MOHAMMAD 
Hasim Khan v. Gaya Rai. 

101 I. C. 382= A.I.R. 1927 Pat. 414. 

-Where sums are paid before the presiding 

•officer of the Court at the time when a receipt was 
•^iven for them, the presumption under S. 114 of 
the Indian Kvidence Act is that the ordinary course 
•of business was followed in the case in question. 
'{Scott’Smith and Fforde, JJ.). King Emperor v. 
Ahmad Shah. A-LR. 1923 Lah. 566. 

—All judioial proceedings are to be presumed 
4o have been duly performed until the contrary is 


BYIDBNCB ACT (1872), S. 114, Ill. (e)—Opdew 
in Gazette. 

proved. (Lyle, A.J.C,). MUNSHI BABD RAM V. 
Babu Ram. 66 I.C. 620=8 O.L.J- 343= 

A. i. R. 1921 Oudh 259. 

I ■ -There is a presumption that the proceedings 
of the Court were regular until the contrary is 
shown. {Daniels, J. C. and Dalai, A. J> C.). 
MD. IIUZAFAR ALI V. BHAGWATI PRASAD. 

66 1. G. 642=8 O.L.J. 358= 
A I.R. 1921 Oudh 176. 

—S. 114, III. (e)—Non-compoundable case. 

-Where there is no evidence that a non- 

compoundable offence was compounded, it is to be 
presumed that the criminal Court acted accord¬ 
ing to law, and the presumption is that the criminal 
case was withdrawn and not compounded. 
{Ashworth, J.). SUDHO KANDU «. ilT. JHINKA 
KUER. 116 I.C. 749 = 

A.I.R. 1929 All. 456. 
—B. 114, 111. (e)—Official acts. 

-Where a Committing Magistrate writes at the 

foot of the deposition that the cross-examination is 
being reserved, he does not mean that it is being 
reserved by him and that the accused has not been 
given an opportunity for cross-examination. All 
official acts must be presumed to have been dons 
properly and it is difficult to suppose that 
Magistrate who must be presumed to have known 
the law did not give the accused an opportunity of 
cross-examination to which he was entitled by 
S. 208, Cr. P. Code. {Percival, J, C. and Barlee, 
A.J.C.). Emperor v. mahbab. 120 I.C. 524= 

1930 Cr. C. 70 = 31 Cr.L J. 121 = 

A.I.R. 1330 Sind 54. 

--Official acts are to be presumed to bo legally 

performed. Where the jurisdiction of the Assis- 
taut Settlement Officer was not questioned in the 
Trial Court, it was presumed in second appeal, 
where only the question was raised, that he acted 
within his jurisdiction in passing the particular 
order deciding the dispute as to the boundary line. 
{Coutts and Ross, JJ.). Balgobind KUMAR v. 
RAI BEHARI LAL MlTTER. 66 I.C. 471= 

1922 P.H.C.C. 114 = 3 P.L T. 617= 

A. 1. R. 1923 Pat. 96. 
—S. 114, Ill. (e)—Official order. 

-There is a presumption in favour of any order 

of an official being legal until the contrary is proved, 
{Ashworth, J.). SHAM SUNDER V. Emperor. 

91 I.C. 56 = 27 Cr. L J. 24= 
A.I.R. 1926 All. 264. 

—8. 114, Ill. (e)—Orders. 

- Sheristadar's signing for the Collector with his 

order is valid. 

The Collector is not bound to sign every order 
that is issued to third persons and there is nothing 
wrong in the Collector delegating his power of sign¬ 
ing the order to the Sheristadar and such 
an official act of -the Sheristadar is presumed to 
have been done properly until tho contrary is 
proved: 35 Bom. 248, Ref. {Kumarasawnvii Sastri 
andRanxesam, JJ.). SUDARSANA CharyULUv. 
K. SURYANARAYANA. 107 I.C. 130 = 

39 M. L.T. 628 = 27 M. L. W. 42 = 
A. 1. R. 1928 Mad. 205. 

—S. 114. IH. (e)—Orders in Gazette. 

- Date of election. 

Where a notification fixing the election is pub¬ 
lished in the Gazette, it is proof of the order 
of Government fixing that election under S. 78 and 
under S. 114, there is a presumption that this act 
of publication was done regularly, namely, in ao- 
oordance with the rules. {Phillips, Bamesam and. 



DEOENl^IAL DIGEST, 1921-r-1930.) 


653 


€51 


SYIDENCE &CT (1872). S. Hi, Ill. (e)—PFeoan- 
tions. 

Wallace, JJ.). COMMISSIONER, CORPORATION, 

Madras v. Ekambara Naicker. 1061.C. 14i= 

39 M.Ii.T. 367=26 M.L W. 569 = 
A.I.R. 1927 Mad. 980 = 33 M.L.J. 603. 
—8.114, Ill. (e)-“Precantion8. 

It IB to be presumed no doubt under S. 114 
that every official Act iB properly performed but this 
presumption is hardly sufficient to satisfy a Court 
that such precaution have been taken as to^ render 
an identification truly valuable, e.g., mixing the 
Bocused in a large niimber of men dressed all alike. 
{Harrison, J.). KOLLU v. EMPEROR, 67 I.C. 721= 

4 L. L. J. 448=23 Cr.L.J. 449= 
A. I. R. 1922 Lah.31. 

—B. 114, Ill. (e)—Processnal law. 

— ■ ■ Mandatory and enabling provisions. 

In the case of mandatory provisions of the pro- 
oeSBual law, in the absence of any evidence to the 
contrary, the Court would presume that all rules 
and legal forms were complied with as a tribunal 
is presumed not to deviate from the rules and 
forms laid down for its guidance. But where the 
provisions are only enabling and not mandatory, 
such a presumption does notarise. {Phillips, O.C.J . 
and Bamesam and Beasley, JJ.). SonachaIjAM 
PIELAI V. Kumaeavelu Chettiar. 

107 I. C. 625=51 Mad. 128=27 M.L.W. 216= 
A.I.R. 1928 Mad. 77=54 M.L.J. 8 (P.B). 

—8. 114. Ill. (e)—Rules in England. 

■ Decisions of English Courts as regards the 
distinction between Courts of Record and^ other 
Courts have very little relevancy, in considering 
tliB validity ol judicial and official sets of Indian 
Courts and Officers. {Sadasiva Aiyar and Spencer, 
JJ.). Nachiyappan V. aeagappa chetty. 

62 I.C. 87=13 M.L.W. 172 = 
A.I.R. 1921 Mad. 107. 

—8. 114, Ill. (e)—Sanction. 

- Name of accused appearing on bach of paper. 

"While sanctioning the prosecution of accused 
for an offence under Penal Code, S. 294-A the name 
of the accused was shown on the back of the paper 
instead of in the body of the sanction merely 
because there was not sufficient space left on the 

front side. . x n 

HeWr.that the initial presumption was that all 
the official acts were done in a regular manner and 
hence the sanction was valid. {Zafar Ali and 

Bhide, JJ.). Emperor v. Diwan Chand 

124 I.C. 347 = 1930 Cr. C. 97 = 
A. I. R. 1930 Lah. 81. 


—8. 114, Ill. (e)—Scope. 

- Correctness of procedure but not the factum oj 

the act. . 

Section 114 authorizes the presumption that a 
particular judicial or official act which has been 
performed has been performed regularly, ^ 
does not authorize the presumption ^**^®^* *5? 
evidence that the act has been performed. 6 w.jn. 
845 and 32 Cal. 1107, Foil. {Das and 
HIKA LAL JAGATPATI ^ 

A. I. R. 1928 Pat. 600. 

_ (f.mcial act—Factum of—Proof necesswy. ^ 

The moaning of 8. 114 is that if an ofBoial aot is 
proved to be done it will be presumed to have been 
regularly done. It does not raise any presumption 

that an act was done, of which 1 , 0 ^ 

donee and the proof of it is essential. 82 Cal. 110^ 
Foil. (Das andAllansan, HITNARAIN Singh 

t», Rambarai Rai. 115 I.C. 

9 P.L.T. 484=A.I.R. 1928 Pat. 459. 


EVIDENCE ACT (1872), 8.114i 111.^ (e)-^BeFTice of 
process. 

■Presumption applies to acts of Courts only and- 

« A • « . . . 


not to sufficiency of evidence. 

The presumption that judicial acta have been 
regularly performed applies to the acts of the Oourb 
alone. Where, therefore, a minor defendant was- 
represented by a guardian ad Utem it might ba 
presumed that the necessary notices were issued, 
and that a formal order appointing the guardian 
ad litem was drawn up, but not that the person 
who was named as the guardian ad litem was a fib 
person to be appointed guardian, {W.aeir Sasant 
andNeave, A.J.Os.J. Rambshwar BAKHSH SiNGH; 
V. Mt. Ridh Kuer. 87 I. C. 238— 

A. I. R. 1925 Ondh 633^. 

- Principle does not apply to acts of private per^ 

sons. 

Per Ashworth, ^. 7 . 0 .—The principle that every¬ 
thing must be held to have been performed duly 
and in order may apply to the acts of a Court but 
it will' not apply to the acts.of private perwns. 
(Wazir Hasan, Ashworth and Simpson, A.J.Cs.ji 

Raghunath Singh v. dhondhe Singh. 

95 I. C. 680 = 2 0. W. N. 798= 
A. I. R. 1926 Oadh 169. 

—S. 114. Ill. (e)—Service of notice. 

-When there is nothing to indicate that tne 

Court had not satisfied itself of the service or 
notice it must he presumed that the Court 
satisfied. A.I.R. 1923 Patna 406, Bel. on. {TeU 

Chand, J.). Amar Singh v. BALA SiNGH. 

102 I.C. 12 = A.I.R. 19*7 

- Due service of nolice under O. 21, R* 6* \^r 

should be presumed when record of Court on the po\n% 

is not available. t. 

Plaintiff purchased property after attachment an« 
after a prohibitory order was served on judgments 
debtors not to sell the same. In the Court auction 
which followed, a part thereof was purchased by 
defendant. In a suit by plaintiff three years after 
the attachment, the record of the Court not being 
available, it was not proved that service of noti^ 
was effected in the other modes described in O. Jl, 

R. 54 (2). C, P. Code. , v v a 

Held, that the Court below should have appU^ 

the presiimption that official acts were regularly 
performed and that in view of the fact that a mat¬ 
erial portion of the record is no longer in existence 
the Court was wrong in throwing on the defendant 
the burden of proving by definite evidence the due 
service of the notice. {Daniels and Neave, JJ.). 
Mohammad Abdul v. Syed Akram Hasan. 

83 I.C. 878 = 46 All. 741=22 A.L.J. 708 = 
5 L. R. A. ClY. 525=A.I.R. 1924 All. 747. 

- Issue of notice proved—Proper service shouia 

be presumed. , . ^ 

When it is found that the Court after ordering: 

issue of notices did bring on the record 
sentatives of the deceased defendant it 
presumed that they had been properly 
fact that the order sheet does not Bpeoificaly 
tion service having been effected does no ' 

that it was not so effected. Service of 
merely a ministerial act. The Judicial 
Courtisthe step of bringing the T^rA- 

tives on the record and it is to this that 
sumption of regularity applies. {Daniels and 
A.J Cs.). BHAOiBATHI ®. PANDIT ONKAE NATH 

72 I. 0.142=10 0. L. J. 188- 
A. I. R. 19*4 Ondh M- 

— S. 114, Ill. (e>-Service of prqcesB. . 

_^It must beassumed that a process, issuedby 

the Court and ttoOTpted by the Court »e 
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BYIDSNGB ACT (1S72), 8. Hi, 111. (e >>-SIgiilng 
of order. 

been duly served, was served in tbe'manner provid¬ 
ed by law and with all the formalities laid down 
for the service thereof. Therefore, the burden of 
proving that the formalities required by law were 
not complied with at the time when formal posses¬ 
sion was given to the plaintifi is on the defendant 
and not on the plaintifi. (Jai Lai, J.). PlARA 
Ram V. SOHAWA. 109 I.c. 561 = 

A. 1. R. 1928 Lah. 910. 
— 8. Hi, 111. (e)—Signing of order. 

■ Warrant signed by Sheristadar “ by order ”— 
be presumed to be legal. 

Where a Sheristadar signed the warrant by 
“order” it was held that the statement that appear¬ 
ed on the face of the warrant that the Sheristadar 
signed “by order” can be presumed to be true and 
that in the absence of anything to suggest to the 
contrary it was held that he was actually the officer 
appointed by the Court to sign processes as requir¬ 
ed by R. 24 (2) of 0. XXI. O.P.O. 6 C.W.N. 845, 
Dist. {Newbouldand Suhrawardy, JJ.). HARISH 

Chandra Chaudhurt v. giridar Sarkar. 

73 I.c. 328=37 C.L.J. 331 = 27 C.W.N. 1042= 
24 Cr. L.J. 584= A. 1. R. 1923 Cal. 584. 
—S- 114, Ill. (e)—Wajlb-ul-arz. 

— ’-In the absence of any reliable evidence it 
must be held that the public officials engaged in 
the preparations of a wajib-ul-ara did not fail in 
the discharge of their duty. It must be held that 
the maxim omnia presumuntur rite esse acta applies 
and the consent of all co-sharers must be presumed 
to have been obtained in the preparation. (Waeir 
Mason, J. C, and Neave, A. J. C.). MAQBAL-UN- 
NISA V. BANSIDHAR. 82 I.C 92=11 0 L.J. 319 = 

A.I.R. 1924 Oodh 382. 

—8. 114, Ill. (e)—Warrant of attachment. 

__It is in the ordinary course of official busi¬ 
ness in the Courts of the Central Provinces that a 
copy of every warrant of attachment is issued for 
posting in the Office of the Collector, and it is 
fairly safe to assume that this was done in the pre¬ 
sent case according to the maxim that all official 
acts are presumed to have been duly and correctly 
performed. {Ballifax, A.J.C.). JODBEN v. KAPir, 
NATH. 69 I. C. 563= A. I. R. 1923 Nag. 78. 

—8. Hit Ill- (e)—Warrants. 

. Calcutta Police Act—No presumption. 

Section 114, Ill. (e) of the Indian Evidence Act 
cannot be relied upon in order to presume the 
regularity of warrants under 8. 46, Calcutta Police 
Act, and unless the law expressly says that proof 
shall be required, evidence ought to be required in 
every oases of this description that the essential 
preliminaries precedent to the issue of such a war¬ 
rant have been complied with. (C. C. Ohose and 
Chotzner, JJ ). B. Walvekar v. King Emperor. 

96 I.C. 264=53 Cal. 718=30 C.W.N. 713 = 
27 Gr. L.J. 920= A.I.R. 1926 Cal. 966. 
—8. 114, Ill- (f)—Applicability. 

— -It is for the Court of fact to determine 
whether the presumptions referred to under S. 114, 
Ill. (f) of the Evidence Act are to be drawn in a 
particular case or not. {Mittra, A. J. C ). Ram- 
CHANDRA V. RAQHOJI. 17 N.L.R. 25 = 

A. 1. R. 1921 Nag. 116. 
—a. Hi, Ill. (f)— Injunction. 

-Where an injunction was granted and the 

question was whether it was executed or not. 

Meld, that it should be presumed as executed. 
(Kinkhede, A.J.C.). BHIRAN PRASAD v. MAHANT 
liAXMI NARAYAN Das. 79 I.C. 609 = 

A. 1. R. 1924 Nag. 385. 


BVIDENCE ACT (1872), 8. Hi, till, (g)—Aooonnt 
books. 

—8. Hi. Ill. (f)—Letter. 

- No presumption of its being sent by the person 

by iohom it purports to be written. 

When a letter is duly posted there may be a 
presumption that ■ it reaches the addressee in the 
ordinary course of business. But the mere fact that 
a letter has been reoeivod through post raises no 
presumption that it was despatched by the person 
on whose behalf it purports to have been written. 
If however it were proved that a previous letter was 
sent through post and a reply thereto was duly 
received by the sender through post purpoxtiug to 
come from the addressee the Court may under 
certain ciroumstanoes presume that it was a reply 
despatched on behalf of the addressee though nob 
necessarily in his own hand-writing. {Sulaiman, 
J.). Habib Bdx v. Samuel Fitz and Co., Ltd. 
89 I.C. 22=23 A. L. J. 961 = 6 L R.A. Civ. 553= 

A. I. R. 1926 All. 161. 

—8. Hi. Ill. (f)--PreBeiitatioii of application. 

-Where the facts of a particular case can form 

a foundation for a fair presumption that an appli¬ 
cation was made, then the Court would be entitled 
to presume that it was made ; 22 Bom. 722, Rel. on. 
(Macleod, C. J. and Coyajee. J.). MULCHAND 
MANAJI MARWADI V. JAMANBHAI ABDUL KABIR 

Saheb KAJI. 89 I.C. 228=27 Bom. L.R. 671 = 

A.I.R. 1925 Bom. 443. 
—S. 114, 111. (f)—Registered letter. 

-Registered post-card returned to sender— 

Presumption is either addressee refused it or was 
not found : 19 C. W. N. 489, Dist. {Mittra, A.J. C.). 
RAMOHANDRA V. RaGHOJI. 17 N.L.R. 25 = 

AIR. 1921 Nag. 116. 
—8. Hi, Ill. (g)—Aoconnt books. 

-Failure by a party to produce account books 

raises a strong presumption that their evidence 
would confirm in a conclusive manner the other 
documentary evidence against him. {Harrison and 
Coldstream, JJ.). KansHI RAM v. SHANKAR DAS. 
Ill I.C. 596 = 10 L. L. J. 93 = A.I.R. 1928 Lah.397. 

-If a partner has books of accounts in his 

possession and will not produce them, an account 
may nevertheless be arrived at by presuming every¬ 
thing against him. Walmsley v. Walsmley, 3 Jo. 
and Lat. 556 andGrai/ v. Haig, 20 Beav. 219, Foil. 
{Aston, A.J.C.). Dipchand Golomal v. Kishni- 
BAI. 108 I.C. 873 = 23 S. L. R. 313= 

A. I. R. 1928 Sind 133. 
Where the account books have not been pro¬ 
duced to prove payments of certain sums, and 
there is no explanation as to why they have not 
been produced it is a legitimate inference that had 
these books been produced they would have gone 
against the party alleging payments : A.I.R. 1925 
P. C. 98. Foil. (TTazir Hasan and Misra, JJ.). 
HASAN BAQUR V. SHEO NARAIN SINGH. 

91 I.C. 917=1 Luck. 7 = 13 O.L.J. 178 = 
3 O.W.N. 25= A.I.R. 1926 Oudb 81. 

-The non-production of account books by a 

party when such account books would throw 
much light on the case, raises adverse presump* 
tion. (Sir John Edge.) JAG Prasad v. MT. 
SINGARI Rai. 86 I.c. 122 = 6 L-R P-C. 111 = 

27 Bom. L.R. 760 = 29 C.W.N. 941 = 
23 A.L.J. 97 = 2 O.W.N. 229=A.1.R. 1925 P.C. 93 = 

49 M.L.J. 162 (P.C.). 
-Where certain parties who were money¬ 
lenders did not produce account books, 

Held, that it was unlikely that they did not keep 
account books as they were money-lenders and 
that the presumption was that if they produced 



655 


656 


DEOENNIAIi DIGEST. 1921—1930. 


EVIDENCE ACT (1872), S.114. lU. (g)—Aeooant 
books. 

tbem they would have gone against them. {Wasir 
Hasan a/nd Neave, A. J. Cs.). GULJAR SINGH v. 
Madho Ram. 78 I.C. 547=11 O.L J. 275= 

A.I.R. 1923 Oadh 11. 

-Withholding of account books—^Presump¬ 
tion is that entries therein are contrary to plea of 
party withholding, {dloti Sagar, J.). The Firm 
JAwali Das v. Uttam Chand. 76 I.C. 553= 

A.I.R. 1923 Lah. 5^5. 

-Where account books were in the possession 

of a party and he did not produce it or explain why 
they were not produced, 

Held, that a presumption should be drawn against 
him to the effect that, if produced, they will be 
unfavourable to him. [Dalai and Simpson, A.J.Cs.). 
RUP KISHORE V. KANHAIALAD. 74 I.C. 563= 

10 O.L.J. 141 = 26 O.C. 266= 
A.I.R. 1923 Oadh 227. 

' Failure to get third persons to produce — Effect. 

It is often impossible for a creditor to compel 
third parties to produce their account books, to | 
prove that money is actually due to them and the 
suit cannot fail because the third parties did not 
produce the account books. (Das and Adami, JJ.). 
Chintamani MAHAPATRA V. Satyapadi Kar. 

70 I.C. 226=1 Pat. 715 = 

A I. R. 1923 Pat. 71. 

-Per Das, J. —The inference drawn from the 

non production of the books is that, if produced, 
they would support the other side. (Dawson- 
Miller, C.J., Das and Adami, JJ.). Bhonu LaIi 
Chowdhury V. W.A. Vincent. 65 I.C. 882= 

3 P. h.T. 633= A. I. R. 1922 Pat. 619. 

-Where the creditors of a family prima facie 

established that a purchase by the manager was 
for the benefit of the family but the defendants as¬ 
serted that the property was not yielding a proper 
income and that therefore it was an improvident 
transaction. 

Held, it was for the defendants to establish their 
case by production of their account books, when 
they are sought to be suppressed every presump¬ 
tion oon<«i8tent with facts must be made against 
the defendants. (Das and Bucknill, JJ.). KUMAR 
Kalikanand Singh w. Shiva nandan Prasad 1 
Singh. 63 I.C. 625=3 P. L.T. 149= 

A.I.R. 1922 Pat. 122. 

—S. 114, III. (g)—Acoounts. 

Oudh Rent Act. 

Where in a suit for profits under Oudh Rent Act 
the lamhardo/r failed to file accounts and he was 
found to bo literate, a decree was passed against 
him on gross rental. (Simpson, A.J.C.). MT. JAQ- 
KANi V. Iqbal Narain. 80 I.C. 441 = 

5 L.R. Oudh 82= A. I R. 1924 Oadh 347. 
—8. 114. III. (g)—Criminal Trial. , . j 

•- All witnesses not called—Principle expMvned. 

If the witnesses called by the prosecution are 
otherwise worthy of credit, the Court is not en¬ 
titled to disbelieve them simply because some per¬ 
sons, who oould have thrown light upon the case, 
have not been put before the Court by the prosecu¬ 
tion. The proposition that it is the duty of the pro¬ 
secution to call all the witnesses who prove 
connection with the transactions connected with 
the prosecution and who must be able to give im¬ 
portant information, and if such witnesses are not 
called without sufficient reason being shown, the 
Court may properly drawn an inference adverse to 
the prosecution, is too wide 16 A. 84. (F.B.) if the 
policu consider a witness to be a false witnew or 
that his evidence is unnecessary, they would be 
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justified in not sending up that witness- for the 
prosecution and his absence at the trial ought not 
to be a reason for disbelieving the prosecution wit¬ 
nesses if they are otherwise worthy of credit. Itis 
of course not for the police or for the Public Prose¬ 
cutor to champion a particular theory and to sup¬ 
press the evidence of a reliable witness simply be¬ 
cause his testimony is inconsistent with it. (AfuZ* 
lick and Kulwant Sahay, JJ.). RANJIT AHIR v. 
Emperor. 74 I.C. 705= 2 Pat. 309= 

1 Pat. L.R.Cr. 236 = 24 Gr.L.J. 801= 

A.I.R 1929 Pat. 413. 

-Non-production of witnesses cited by proee- 

oution when their evidence was unnecessary cannot 
justify adverse inference when there is nothing else 
on record to justify it. (Tapp, J.). JowAYA 
Emperor. 120 I.C. 606=1930 Cp. C. 171= 

31 Gp L.J. 131 = A.I.R. 1930 Lah. 183. 

-The non* summoning of a witness alleged to 

have taken part in the proceedings on which the trial 
is founded raises adverse presumption. (Young, /.). 
Ma Ht way V. Emperor. 86 I.C. 475= 

4 Bur. L.J. 2 = 26 Cr. L J. 827= 
A. I. R. 1923 Rang. 205. 

-Where two eye-witnesses sent up by the 

police were not heard by the Court 

Held, that there must be some limit to the num¬ 
ber of witnesses which a Court is asked to hear 
and no inference favourable to the accused can be 
drawn from the fact that these two witnesses had 
not been called. (Lyle and Ashworth. A. J. Cs.). 
King Emperor v. Narotam. 74 I.C. 434- 

10 O.L.J. 68=24 Cp. L.J. 770= 
A.I.R. 1929 Oudh 217. 

—S. 114, III. (g)—Ezamination of party. , 

■ Patty 'ftol entering witness-box runs gredt rtsk^ 
The fact that a party does nob appear in the 
witness-box is a circumstance going very strongly 
against him. He runs a great risk if he does not 
enter into the witness box and gives evidence in 
his case upon facts which are directly within his 
knowledge and which relates to the matter in 
controversy. {Tek Ohetnd dnd A.g(X Tldidar^ 
ALLAH DITTA v. MT. BHAGAN. 116 I.C. 555= 

A I.R. 1930 Lah. 40X. 

- Avoidance of the witness-box. 

Where the plaintiffs are the best persons to give 
evidence as to the ‘ interest” possessed by them in 
a religious institution to prove locus standi for the 
purposes of 8. 92. Civil P. C.. and they merely put 
the defendants into the witness-box. their failure 
to «o into the witness box goes strongly against 
them. A.I.R. 1927 P.O. 230, Bel. on. (Zafar Ah 
and Bhide, JJ.). KiRPA SINGH v. AJAIPAL SINGH. 
11 Lah. 142=31 P.L R. 234= A.I.R. 1930 Lah. 1. 

-Where a party abstains from giving evidence 

in his own ca-se, the presumption should be that 
truth lay on the other side. [Stuart, C.J. and 
Hasan, J.). ABDUL HALIM KHAN v. SAADAT 
KHAN. 112 I.C. 596= A.I.R. 1929 Oudh IZo- 


-If the defendant does not choose to go 

the witness-box on his own behalf that is a mat e 
for himself to decide, but in an ordinary case, tne 
Court is entitled to consider that as a point again 
the defendant. One party is not bound to issue a 
summons to the other, and unless the latter 8^^® 
evidence on bis own behalf so as to give 
an opportunity of cross-examining him, the Ooi^ 
entitled to infer everything against him. / 

C. J. and Shah, J.). RajmAL R^MNAEAYAN v- 
BUDANSAHEB ABDUL SAHEB. 66 I. O. 

Zi Bom. h. K. 113 = A. I. R. 1922 Bom. 81. 
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BYIDENCE ACT (1872),'"8. Hi, lU. (g)—Income- 
tax proceedings. 

—S. 114, III. (g)—Income-tax proceedings. 

-- On non-production of accot4n^s, presumption 

c^n he drawn. 

Where, during the course of the enquiry the 
Income-tax Officer is not going to make the assess* 
cnent to the best of his judgment owing to want of 
xnaterials but proceeds to make an enquiry as 
■regards the truth or otherwise of the allegations 
made by the assessee in his return there is nothing 
to prevent the Income-tax Officer from requiring the 
assessee to produce any evidence including 
accounts. And on non-production of the account 
books the case will be governed by S. 114, 
Ulus, ig) and {h). {Kumaraswami Sasiri, Curgenven 
and Walsh, JJ). ShankarI/INOA Nadar i>. 
CoMMR. OF Income-tax, Madras. 

31 M. L. W. 738 = 

A. I. R. 1930 Uad.209=S8 M. L. J. 260 (F.B.). 
—S. 114, Ill. (g)—Material witnesses. 

•Non-summoning of. 

Where a witness is not called by the prosecution 
which it was the duty of the prosecution to call 
-what happens is at the most there arises a pre¬ 
sumption that if the witnesses had been called he 
would not have supported the prosecution case. 
Dhaule and Pael AH, JJ,). KRISHNA MAHARANA v. 
Emperor. 1929 Cr. C. 379 = A.I.R. 1929 Pat. 651. 

r-Failure of prosecution to examine a material 

witness justifies the inference that the witness, if 
examined, would have deposed against the prosecu¬ 
tion. {Shadi Lai, C.J.). Taj Mahammad v. 
Emperor. 107 I. C. 100=29 P. L. R. 14= 

29 Cr. L. J. 212=9 A. I. Cr. R. 505 = 

A. I. R. 1928 Lab. 125. 

■ ‘^-Presumpticn—Rebuttal of. 

If a party wishes not to have a presumption 
raided against him by the fact that an important 
witness has not been called; he should exhaust to 
-the utmost of his power every means to bring that 
witness before the Court. {Mooherjee and Buck- 
4and, JJ.). Jooendra Krishna Roy v. kurpal 
HARSH! AND GO. 68 I. C. 993=38 C L. J. 175= 

49 Cal. 345= A.I.R. 1923 Cal. 63. 
—8. 114, Ill. (g)—Murder case. 

-Where a wife, alleging that her husband is 

dead, fails to produce such evidence as she ought 
-to know a presumption arises against her. (Afacnair, 
A.J.C.}. Kamptabai V. Umabai. 117 I.C. 209 = 

12 N.Ii.J. S1 = A. I. R. 1929 Nag. 127. 
—fl. 114, Ill. (g)—Non-production of docoments. 

- Defeasance in it can be presumed. 

Every deed being the best evidence of its own 
■contents, its non-production raises the presump¬ 
tion that it contains some defeasance; in other 
words, there is some endorsement on the document 
-which the plaintifi does not like. {Walsh and Pullan, 
J'J.). Md. Zafr V. Zahur Husain. 

97 I. C. 82 = 49 All. 78 = 
24A.li.J. 964 = A.I.R. 1926 All. 741. 

-Where one of the parties to a suit refuses to 

produce the documents in his possession though 

■ ordered by the Court to do so, whatever suspicion 

may be cast upon his conduct by this refusal can¬ 
not alter conclusions which really turn upon the 
construction of documents which are before the 
Court. {Lord Sumner.) AHMED Khan v, ALI 
EBRAHIM. 27 Bom. L.R. 746= 

A.I.R. 1925 P. C. 177 <P.C.). 

- Facts existing once are resumed to continue to 

exist. 

(I) Where relevant docximents in possession of a 
Tparty is not produced, the Court cannot but draw 


EYIDBNOB ACT (1878), 8. 114. III. (g)—Noa- 
production of evidence. 

an inference adverse to that party. [DJookerjee and 
Cuming, JJ.). SECT. OP STATE v. UPBNDRA 
NARAIN Rot. 71 I.O. 849=36 C L.J. 836= 

A.I.R. 1923 Gal. 247. 

- ifaxim explained. 

It is difficult to distinguish between failure to 
produce evidence and the non-production of it in 
time, for the purpose of drawing an inference. To 
hold that no adverse inference could be drawn 
against a party who had ofiered to produce evidence 
at a late stage would often be tantamount to giving 
him the advantage of having produced it in time. 
When documents are not produced iu time the 
Court may infer either that they do not exist or 
would not support the party who should have pro¬ 
duced them. De non apparentibus et non existenlibus 
eadem est ratio. {Ashworth, J.C.). SHANKAR Lad v. 
Mahbub Shah. 70 I.C. 278=25 O. G. 286= 

A.I.R 1921 Oadh 59. 

-Non-production of doouments affords pre¬ 
sumption against the defaulting party. {Dawson- 
Miller, C.J. and Jwala Prasad, J.). (MaHANTH) 
Jaoebnath Da88 V. Jang Bahadur Rai. 

71 I.C. 887 = 4 P.L.T. 285=1923 P.H C.C. 33= 

A.I.R. 1923 Pat. 218. 

- Lease. 

Where iu a case where the question is whether 
a lease is a permanent or a temporary one, the 
lessee does not produce the lease deed though 
it is in his possession, the inferenos to be drawn is 
that the lease was only a temporary one. {Dawson- 
Miller, C. J. and Mullick, J.). BUDHAN TELI v. 
madan Mohan Lad. 68 I.C. 653=3 P L.T. 485= 

A.I.R. 1923 Pat. HI. 

- Promissory-note—Loss not accounted for — 

Adverse presumption. 

Where the plaintiff did not account for non¬ 
production of the promissory note on which he 
sued and the defendant contended that nothing 
was due under the note and that it contained the 
endorsement 'excused*. 

Held, that under those circumstances the Court 
could presume that the note if produced would be 
to the detriment of the plaintiff. {Kumaraswami 
Sastriand Reilly, JJ.). RahimatuIjLA SaHIB v. 
KamarAJA PANDIYA. 193J M.W.N. 417. 

- Original title-deed. 

If the original title-deed of the plaintiff is not 
produced in the first Court in a suit for recovery of 
possession the appellate Court may draw an 
inference adverse to the plaintiff. {N. R. Chatterji 
and Panton, JJ.). Harender Kumar Roy Chau- 

DHURI V. DURGACHARAN SAHA. 

62 I.C. 697 (Gal.). 

—S. 114, Ill. (g)—Non-productioa of evidence. 

- Books. 

Where a party does not produce certain books 
saying that they have been destroyed and the 
matter dealt by the books could be easily proved 
by secondary evidence which is admittedly in the 
possession or power of the party and which it does 
not attempt to place on the record, the opposite 
party is entitled to the presumption that these books 
if produced would have gone against the conten¬ 
tions of the party not producing them, {Tek Chand 
and Agha Haidar, JJ.). Secy, op STATE v, 
G. T. Sarin & Co. 120 1.0.615 = 

A.I.R. 1930 Lah. 364. 
-■ --Best evidence not produced though available 
raises adverse presumption. Inconsistent pleas and 
not proving pleas raised, indicate falsity of defence. 
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EVIDENCE ICT (1872), S. 114. III. (g)—Non- 
production of evidenoe. 

{Lord Blanesburgh.) BAMESHWAB Singh v.BAJIT 
HAEFATHAE. 114 I C. 592=1929 A.L.J. 261= 
49 O.L.J. 308=33 C.W.N. 430=29 M.L.W. 301= 

6 O.W.N. 423 = 31 Bom. L R. 721 = 
11 P.D.T. 101=A.I.R. 1929 P.C. 95 = 

57 M.L.J. 565 (P. C.). 

. The non-production by the plaintifis, of all 

the books \9hich they could be expected to produce 
raises adverse presumption against them. [Marten 
and Fawcett, JJ»). Amabsamgji Indbasangji v. 
Banohhod Jethabhai. 911. C. 265= 

27 Bom. L.R. 267 = &. I. R. 1925 Bom. 294. 

— B. 114,111. (g)—Non-production by GoTernment. 

- No presumption against them. 

Where Government had to prove that certain 
service inam lands ^ere excluded from the zamin- 
dari but failed to produce the record of the original 
settlement it cannot be suggested that it was with¬ 
held because it was against the Government: 
38 Mad. 620, List. {Jackson and Beilly, JJ.)- 
liAKSHMI VENEAYAMMA V. SECT. OP STATE. 

117 I C. 292=A. I. R. 1929 Mad. 399. 

—B. 114, Ill. (g)—Non-production of witness. 

-When a fact can be proved by a witness who 

can be called and is not called, a party is not en¬ 
titled to rely on an inference which, however plau¬ 
sible and probable, is not the only possible infer¬ 
ence. {Macleod, C. J. and Shah, J.). BANK OF 
BOMBAY V. FAZDBHAY EBRAHIM. 67 I.C. 761 = 
24 Bom. L.R. 513=A.I.R. 1923 Bom. 155. 

—8.114, Ill (g)—Possession of document denied. 

-i —Old document—No presumption. 

Where the defendants deny that the deed is in 
their possession and there is nothing to establish 
that the denial is false ; 

Held, in the case of a very old mortgage the pos¬ 
sibility of its having been lost and being mo longer 
in existence is naturally much greater than in the 
case of a mortgage of recent date, and under the 
circumstances it is not safe to draw the inference 
that the deed is in possession of the defendants and 
if produced, it would go against them. {Daniels, 
J.), RAMJI das V. MIHIN LAL. 71 I.C. 654 = 

A.I.R. 1923 All. 441. 

—S. 114, Ill. (g)—Preliminary enquiry. 

- Defence not disclosed in earlier stages-Infer- 

ence. 

If neither in their examination before the Com¬ 
mitting Magistrate, nor in that in the Sessions 
Court, accused disclose what their exact defence is 
to be, and they only enter on their defence of alibi, 
a certain presumption arises against them as to their 
guilt of offence. {Findlay, J. C.). 

BBAHAMIN V. EMPEROR. , 1*2 LC. 51 = 

29 Cr. L. J. 963=11 A. I. Cr. R. 302 = 

A.I.R. 1929 Nag. 36. 

_There is no duty oast upon an accused per¬ 
son to disclose his defence in the course of a pre¬ 
liminary enquiry, and no inference can be drawn 

aeainst the accused for non-disclosure of his 
defence at that 8tage.(Sen. J.). KUMAR PRASAD v. 
KING EMPEROR. 102 I.C. 899=28 Cr L.J. 611- 

8 P.L.T. 656=8 A.l. Cr. R. 297= 
A. I. R. 1927 Pat. 292. 

—S. 114, Ill. (g)—Scope. , . T,, i„\ 

-The presumption indicated in Illus. (( 7 ) to 

8. 114 of the Act cannot displace a contrary infe¬ 
rence supported by adequate evidence. 
rence Jenkins.) RAMAOHANDRUDU JANAK^- 

13 L.W. 293 (P.C.). 


EVIDENCE ACT (1872), S. 114,111. (1)—Theft or 
document. 

—8. 114, 111. (g)—Thumb impreBsion. 

-Where a person was asked in Court whether 

he was willing to give his thumb impression anA 
he declined, 

Held, that the Court was entitled to draw an in¬ 
ference adverse to him upon his denial to do so. 
{Mullick and Wort, JJ.). LAHURI Saha v. EM- 
PEBOB. 106 I.C. 212 = 6 Pat. 628= 

8 P.L.T. 847=28 Cr. L.J. 1028= 

9 A.l. Or. R. 173 = A. I. R. 1028 Pat. 103. 
—S. 114, 111. (g)—WitnesseB not examined. 

-Failure to examine one’s own assistants who- 

might have spoken in one’s favour was held tO' 
justify the forming of adverse presumptions. 
{Lentaigne, J.). Hollandia Pinmbn v. HOPPBN" 
HEIMEB. 84 I.C. 274=3 Bup. L.J. 203=' 

A.I.R. 1924 Rang. 396. 
—S. 114, Ill. (h)—IrreieYant question. 

No adverse presumption can be drawn from 
refusal. 

When the question in issue was whether 
transfer by one M was nominal, he was asked what 
his income was and how much income-tax he paid* 
M refused to answer. 

Held, that the Court need not disbelieve his evi¬ 
dence merely because of those answers; nor need it 
presume from his refusal to answer the question* 
as to his income, that the answer if given w<mlu 
have been unfavourable to him; it was too much to' 
ask a witness what his income was in a case of thi® 
kind. {Mulla, J.). K. F. NARIMAN o. MUNIOIPA^ 
Corporation, Bombay. 83 l.c. 856— 

23 Bom. L R. 689 = 47 Bom. 809= 

A .1. R. 1923 Bom.303. 

—8. 114, Ill. (0—Burden of proof. 

- Loss of hundies—ObUgor pleading diMharge. 

Where the plaintifi sued for money due upon* 
hundia but alleged their loss, whilst defendant ad¬ 
mitted execution but pleaded payment and subse¬ 
quent destruction of the documents : * x-u- 

Held : that there is no presumption that tue* 
hundies have been discharged. {Scott-Smith an<v 
Marlineau, JJ.). DHIAN SiNGH V. JURDIT SINGH* 
89 I C. 234=6 Lah. 297=26 P. L. R. 481 — 

A I R. 1925 Lah. 521. 

_The strength of the presumption, whicb' 

might be raised whenia document, creating the oWi- 
gation. is produced by the obligor, variesi in difie- 
ront oiroumstances. The burden shifts as the 
evidence is developed ; and when both the parties' 
produce their evidence, the question on whom the 
initial onus ley, ceases to be of much importance. 
34 All. 611 (P. 0.) ; 19 Cal. 438 (P. C.), Ref. tor 

A.I.R. 1918 P.C. 30, Foil. {Kanhaiya Lai, J. O-h 
RAM NATH v. RAGHA SAH. 68 I.C. 892- 

25 O.C. 125=10 0. L. J- IJS^ 
A.I.R. 1922 Oudh 211. 

—S. 114, III. (D—Presumption. „ment 

-The Court may presume when a dooum 

creating an obligation is in the hands of the 
that the obligation has been discharged. A. l. • 
1928 All. 16, Bel. on. {Addison, J.). UDBY SINGH v* 
HabiRam. ^211. C. 730- 

12L.L.J. 21= A I R. 1930 Lah. 444* 

—8. 114, Ill. (0—Theft of document. 

— - N o presumption of discharge arxses when 
cumstances led to inference of theft. 

The presumption under S. 114 that when a 
ment creating an obligation is in the hands^ 
obligor the obligation has been discharg^ is sno 
jeot to the qualification that when the J®. 

the possession of the obligor but the circumstance#! 
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RYIDENCB ACT (1872), 8. 118—Aeqalesoeiioe— 
Abandonment. 

of tb© case are suob tbat he may have stolen it, 
these oiroumstanoes are to be considered by the 
Oouit in deoiding whether the maxim would apply 
or not. (iXoss and Kulwant Sahay, JJ>)> KALI 
Prasad Chaudhurtv. narayan Prasad. 

103 I.C. 488= A. I. R. 1927 Pat. 417. 

—S. 118. 

Aoqniesoenoe. 

Admission. 

Alteration of position. 

Attestation. 

Conduct. 

Consent. 

Consent decree or order. 

Different subject. 

Effect of. 

Election. 

Equitable estoppel. 

Execution sale. 

Executor. 

Fraud. 

Ignorance of law. 

Inconsistent pleas. 

Interpretation. 

Judgment. 

Laches. 

Landlord and tenant. 

Minor. 

Mistake. 

Mortgagor and mortgagee. 

None against statute. 

None if troth known. 

Parties and privies. 

Pleadings. 

Plea under. 

Pre-emption. 

Public policy. 

Question of law. 

Recitals. 

Representation. 

Scope of. 

Silence. 

Vendor and purchaser. 

Waiver. 

Miscellaneous. 

—S. IIS —Acquiescence—Abandonment. 

- Non^user. 

While mere non-user is not sufficient to amount 
into to abandonment, it is a fact to be taken 
consideration with the other facts and circum¬ 
stances of the case ; and it is from all these facts 
that the Court has to decide, whether or not the 
clear intention to abandon can be inferred or is 
indicated. (Bo6inson, C.J. and Brown, J). S. A. 
Christopher v. J. a. Cohen. 84 I.C. 1003= 

3 Bur. L. J. 297=2 Rang. 534= 
A.I.R. 1925 Rang. 137. 

—B. 115—Acquiescence—Absence of objection. 
-Where a tenant without zamindars’ permis¬ 
sion makes a grave on the abadi, the mere fact that 
the servants of the zamindar stood by and did not 
object cannot amount to agent's acquiescence so as 
to estop zamindar from interfering with the grave. 
{Ashworth, J.). KhudU BUESR v. Jai SHANKAR. 

115 I.C. 628=A.I.R. 1929 All. 386. 
—S. 119 —Acquiescence—Absence of party. 

-No estoppel arises when a person builds a 

bouse on another’s land in his absence. {Baza, J.). 
DWARAKA V. SANKATHA. 94 I.C. 307 (Oudh). 

—S. 115—Acquiescence—Acceptance of benefit. 
——There is a distinction between performing 
an award and accepting a benefit under an award. 


66S( 

EVIDENCE ACT (1672), 8. 116 — Aoqulesoencer 
—Fraud. 

When a benefit is accepted by a party he may ba 
precluded. The acceptance of a benefit even under 
protest might amount to acquiescence. But a 
party is not precluded by estoppel or acquiescenoa 
from challenging the validity of an award merely 
because certain payments have been made aa- 
directed by the award. (English eases referred)^ 
{Aston, A. J. C.). ISRIBAI V. Pevibai. 

121 I.C. -164= A I R. 1930 Sind 195. 
—8. llS^AcquIesoenoe—Bona fide belief. 

-To determine whether the landlord is estopped 

by reason of the principle of acquiescence the real' 
issue to be kept in mind is whether the person who 
acted in contravention of his right had a bona fide 
belief or not that he did possess the right to erect 
the building. 

Where the wajib’ul-ara contained the prohibi¬ 
tion against building a new building without tha. 
permission of the zemindar. 

Held, that such a clause may honestly be inter¬ 
preted not to preclude the alteration of a kacboba- 
mosque into a pakka one. {Dalai, J.). MT. Bibi 
KAMJi V. Karim. 101 I.C. 630= 

A.I.R. 1927 All. 544.- 
—8. 115—Acquiescence—Elements of. 

-To constitute acquiescence (1) the tenant 

must have made a mistake as to bis legal rights x 

(2) he must have expended some money or must 
have done an act on the faith of such mistaken belief; 

(3) the landlord, the possessor of the legal right* 
must know of the existence of his own right whicb- 
is inconsistent with the right claimed by the 
tenant; (4) the landlord must know of the tenant’s- 
mistaken belief on his rights ; and (5) the landlord 
must have encouraged the tenant in his expendi¬ 
ture of money or in other acts which he has done,, 
either directly or by abstaining from asserting bis 
legal right : Willmott v. Barber, (1880) 15 Ch. D. 96, 
Foil. {TekChand, J.). AMRIT SURTA Ram v.. 
Diwan CHAND. 114 I.C. 70= A.I.R. 1929 Lab. 625. 

-If a party having a right, stands by and sees- 

another dealing with the property in a manner in¬ 
consistent with that right, and makes no ob¬ 
jection while the act is in progress, he cannot 
afterwards complain, Duke of Leeds v. Lord Amerst^ 
2 P. 124, Foil. 

But acquiescence cannot rehabilitate or render 
valid a transaction which is ultra vires and illegal. 
Further, estoppel by acquiescence connotes, among 
other things, that the person estopped in effect has 
represented to the person who is infringing his 
right that he is not entitled to complain that his 
right is being invaded, and that the party relying 
upon this representation has altered his position 
to his detriment under a mistaken impression that 
he was legally justified in acting as he had done. 
(Walmsleyand Page, JJ.). GOBINDA Ramanuj' 
Das Mohanta v. Bam Charan Das. 

89 I.C. 804=52 Cal. 748 = 29 C.W.N. 931 = 

A.I.R. 1925 Cal. 1107. 
—S. 115—AcquieBcence—Fraud. 

- Acquiescence which xoill deprive a man of hi& 

legal rights must amount to fraud—Elements neces' 
sary to constitute fraud explained. 

Acquiescence which will deprive a man of hia- 
legal rights must amount to fraud and the elements 
necessary to constitute such a fraud are : (1) tha 
party pleading acquiescence must have made a 
mistake as to his legal rights ; (2) he must hava 
expended seme money or done some act on tha- 
faith of his mistaken belief: (3) the party posses¬ 
sing the legal right must know the existence of his- 
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•EYIDENCE &CT (1872), fi. 115 
—Fraud. 


Acquiescenoe 


own light whloh is inconsistent with the right 
claimed by the other ; and (4) he must know ot 
that other’s mistaken belief of his rights and he 
must have encouraged that other in his expenditure 
•of money or in the other acts done by him. When 
all these elements exist, there is fraud of each a 
■i^ature that it will entitle the Court to restrain the 
•possessor of the legal rights from exercising it: 
A.LR. 1926 All. 324, Bel. on. {Baza, J.). MAHOMED 
HASAN ALI V. HAKNATH K.OER. 110 I.C. 569= 

A.LR. 1928 Oadh 470. 

-The acquiescence, which would deprive a 

man of legal rights, must amount to fraud. {Baza, 
J.). MATA BHIKH V. KALADIN. 99 I-O. 894= 

8 L.R. A. Rev. 1SS = A. I. R. 1927 Oadh 135. 

- Acquiescence to be successfully pleaded, miLst 

■ amount to fraud. 

The acquiescence which will deprive a man of 
his legal rights must amount to fraud. A man is 
not to be deprived of his legal rights unless he has 
acted in such a way as would make it fraudulent 
for him to set up those rights; Willrruitt v. Barber, 
(1880) L.R. 15 Ch. D. 96 and A.I.R. 1926 All. 324, 
Foil. 

The mere fact the plaintiff raised no objection 
when the building was constructed by the defen¬ 
dant and that there was long delay on her part in 
enforcing her rights, if any, in respect of the land 
in dispute, is not sufficient to establish acquies- 
•ccnce when the defendant has never alleged that 
he had acted in the bona fide belief that ho was 
acting within his rights: A. I. R. 1925 Oudh 258, 
jDist. {Baza, J.). MUSTAPA HUSAIN v. MT. SAIDUD 
Mian. 99 I.C. 255=3 O.W.N Bop. 282= 

A. I. R. 1927 Oudh 66. 

■ Acquiescence to act as estoppel must be fraudu’ 
lent—Elements rendering an acquiescence fraudulent 
indicated. 

The acquiescence which will deprive a man of 
■his legal rights must amount to fraud. A man is 
not to be deprived of his legal rights unless he has 
acted in such a way as would make it fraudulent 
for him to sot up those rights. The following are 
the elements or requisites necessary to constitute 
fraud of that description. In the first place the 
plaintiff must have made a mistake as to his legal 
rights. Secondly, the plaintiff must have expend¬ 
ed some money or must have done some act 
necessarily upon the defendant's land) on the faith 
of his mistaken belief. Thirdly, the defendant, the 
possessor of the legal right, must^ know of ^he 
existence of his own right which is inconsistent 
with the right claimed by the plaintiff. If he does 
not know of it he is in the same position as the 
plaintiff, as, the doctrine of acquiescence is found¬ 
ed upon conduct with a knowledge of one's legal 
rights. Fourthly, the defendant, the possessor of 
the legal rights, must know of the plaintiff s mis¬ 
taken belief of his rights. If he does not, there is 
nothing which calls upon him to assert his own 
rights. Lastly, the defendant, the possessor of the 
legal right, must have encouraged the plaintin i 
his expenditure of money or in the other acts 
which he has done, either directly or by 
iug from asserting his legal right. Whore a 
elements exist there is fraud of such a na 
will entitle the Court to restraia the possessor of 

the legal right from exercising it, but nothing short 

of this will do: (1880) 15 Oh. D. 96, Foil. 

C.J. and Lindsay, J.), ^^ 

Beq. 92 I.C. 1017=48 An. 353- 

24 A.L.J. 335 = A.I R- i928 AIL 824. 


EYIDENOfi ACT (1872)^ S. llB^Aoqalescenoe^ 
Proof of. 
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—Sv 115—AeqaieBoenoe—Orant; 

--Whore an heir of the grantee entetB^lntapoB- 

session of the grant after the death of tho . gia^^a 
and the grantor accepts rent from him, the mere 
acceptance of rent by the grantor should not conr 
stitute the heir anything more than a mere tenant- 
at-will. 

The mere assertion of a jagicdaii right acquiesc¬ 
ed in by the superior landlord cannot be taken to 
import a claim or an acknowledgment of a larger 
interest than that of a life-estate. {Datoson'Millw, 
C.J. and Jwala Prasad. J.). PRATAP UDAINATH 

Sahi Deo V. ganbsh narain Sahi. 

7QI.C. 232-1921 P.H.CX. 369= 

AJ.R. 1921 Pat. 218. 

—S. 115—Aoqaiesoence—Knowledge of owner. 

- Knowledge on the part of the person to be 

estopped not proved—Dooirine of acquiescence does not 
dpply^ 

Where the defendants regarded through mistake 
certain land to bo their own and partitioned it 
among themselves and there was no evidence to 
the effect that the plaintiff knew that the defen¬ 
dants were partitioning his. land as theirs and the 
plaintiff kept silent knowing that the defendants 
were likely to be prejudiced by the partition 
by a subsequent claim on. the part of the plaintiffi 
the plaintiff has done nothing and is not estopped 
from setting up his title and possession to the land 
by the principle of acquiescence*. A.I.R. 1926 All. 
324. Appl. {Mukerji, J.). MUBARK HDSATN v. 
MD. ISHAQ. 97 I.C. 268=^8^I..R.A. ReY.^6= 

—8.115—IcquiCBcence—Long silence. ^ . 

_^Where a co-parcener has alienated joint pro- 

nerty and the alienee improves the same by making 
heavy expenditure, the other co-paroeners cannot 
impeach the sale if they stand by for a long time 
and allow without objection *2 

be made by the alienee. 177-P- 
13 -Rom L R. 162, Foil. {Broadway and Har- 
:fc^ ) DHANPAT RAI «. GURANDTTTA MUD. 

Wj.j^^^S)^2Lah. 238=10 P-L-R. 1922= 

A.I.R. 1921 Lah. 110. 

g 4 i 5 ~&OQai 6806 iioe—Peplod of* 

Widow DGftkiBg gift of li6t deo6a86d husband 0 
property to her daughter and daughter’s Ijusband 
iointlv-—Daughter acquiescing for less than 12 
vears in the position that her husband was co-owner 
of that property does not constitute estoppeWo as 

to deprive her reversionary right. 43 Mad. 84», 
fWaUace and Madhavan Nair, JJ.). PAP- 

i'Si'A’S?. 

_ S 115 — AoqnleBoenoe —Proof of. _ 

__In order to sustain a plea of acquiescenoe ana 

to raise the bar of an equitable estoppel, it 
oumbent upon the party relying on it to 
the conduct of the owner whether “ 

abstinence from interfering or In active interveu 
tion. was sufficient to justify the legal inferenw 
that he had by plain iooplioation, oontraotett 
the right of occupation under which tne 
patty originally obtained possession of tno mnu. 
should be changed into a perpetual right 
pation. {Einkhede, A. J. C.). BHASIA v. THAKUB 

One oo-sharet granting 

grove—Tenant planting 'fenoa of 

suing for injunction and possession 
acq^esoence—Defendant ahould prove hia bonfl 
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BYIDBNGE ACT (1872), B. llB—AcqaleBcenoe— 
Time of. 

Iieliei in his valid right and plaintifE’s deliberate 
abstinence from preventing defendant from spend* 
ing money. {DanteZs, A. J. C.). JAGANNATHo. 
Din Muhammad. 65 I.c. 705=8 O.L.J. 474= 

A.l.R. 1921 Oadh 231. 

—S. 115—Acquiescence—Time of. 

- Distinction between acquiescence when the act 

is in progress and acquiescence after the act is done, 
indicated. 

Acquiescence by the landlord is a question of 
legal inference drawn from the facts found. 

There is a distinction between a case whore the 
acquiescence allowed occurs while the act acquiesc* 
ed in, is in progress, and acother, where the 
acquiescence takes place after the act has been 
completed. In the former case, the acquiescence is 
aquiescence under such circumstances that assent 
may be reasonably inferred from it. In the latter 
case, when the act is completed without any 
knowledge or without any assent on the part of 
the person whose right is infringed, the matter 
must be determined on very different legal con¬ 
siderations. A right of action has been vested in 
him, and mere delay to take legal proceeding to 
redress the injury cannot, by itself, constitute a 
bartosuch proceedings, unless the delay on his 
part, after be has acquired full knowledge has 
affected or altered the position of his opponent. 
19 C. W. N. 882, Ref. (Kinkhede, A. J. C.). 
GHASIA V. THAKUR RAMSINGH. 100 I.c. 855 = 

A.I.R. 1927 Nag. 180. 
—S. 115—Acquiescence—Trespasser. 

-Trespasser building on site of another in 

spite of owner’s protesting—Owner suing for pos¬ 
session after two years—He has not acquiesced and 
is entitled to possession. 3 N. L. R. 114, Diet. 
(Findlay, J. C.). Mahdeo Patel v. Naratan. 

104 I.C.*56S=A.I.R. 1927 Nag. 348. 

- Ryots building on waste land without zamin- 

dar's permission cannot resist a suit in ejectment 
against him by zamindar. 

If a raiyat without the permission of the zamin¬ 
dar begins to build upon waste land over which he 
has no right to build and completes his construe 
tion within a few months, the zamindar is not 
estopped from recovering possession of the site on 
the ground that he did not intervene at an earlier 
stage. Unless it could be established that the 
defendants were making constructions under some 
bona fide mistake of which the plaintiffs were 
aware and in spite of their knowledge the plaintiffs 
deliberately refrained from intervening and thereby 
led the defendants to believe that they were right 
in their estimation, there could be no estoppel. No 
one can by merely trespassing upon the land of 
another and constructing costly building on it 
claim a right to retain possession or to compel the 
owner to receive compensation for the land. 
21 All. 496 (P.C.) and 12 A. L. J. 1026, Rel. on. 
(Sulaiman, J.). Zahid ALI v. Sukhu Lonia. 

89 I.C. 509= A.I.R. 1926 All. 87. 

- Person doing a thing in spite of objection 

cannot plead acquiescence by other party. 

Defendant encroached upon the Chabutara of 
the plaintiff, and placed beams on her wall more 
than 6 years ago. Defendant pleaded ownership 
and old construction. It was found that he was 
not owner, and that plaintiff had objected to the 
Municipal Board sanctioning construction. The 
Municipal Board refused to decide the question of 
title and the defendant went on making his con- 
straction. 


EVIDENCE ACT (1872). B. 115— Acqaiesoence— 
Wilful —Non interference. 

HeZef, that there was no acquiescence. (21 All.. 
496. P.C., Ref.) [Ookul Prasad, J.). Mt. KOKLA 
KuNAB V. Kalian Mal. 76 I.C 585= 

A.I.R. 1923 All. 452. 

-The defendants having been granted a user 

of certain land for certain purposes, used it for 
purposes other than the purpose for which it had 
been granted, by digging a 6aoZi which was used 
by the public. 

Seld, there was no question of the owner stand¬ 
ing by watching the construction of the baoli being 
made by a person who was under a mistaken belief 
that the land was his own property, in order to 
gain an advantage. The defendants could not have 
believed that the land was their own property and 
there was nothing to show that the plaintiffs had 
any sinister motive in abstaining at the time from, 
protest. (Stuart, J.). MAULVr Mahombd v. 
Hahabib Das. 70 I. C. 836= 

A. I. R. 1923 All. 11. 

—8. 115 — Acquiescence — Wilful — Non-inter¬ 
ference. 

- Landlord and tenant. 

In 1913 the landlord contracted to grant a- 
permanent lease in respect of certain land. No 
formal lease was executed under the terms of 
S. 107. T. P. Act. Pursuant to the contract the 
tenant obtained possession of the land and erected 
permanent and costly structures thereon. The land¬ 
lord was aware of the erection of those structures 
and must have realized that the tenant would not 
have constructed such a building unless he was 
assured of the possession of a permanent tight in 
the land. In December, 19X8. the landlord gave 
notice to the tenant of his refusal to specifically 
perform the contract. The landlord in 1923 
brought a suit for ejectment against the defendant. 

Held, that the landlord having allowed the 
tenant to erect structures on his land would not 
be allowed to eject the tenant as he acquiesced 
in tenant’s conduct. Ramsden v. Dyson, (1866) 
1 H.L. 129 and Gregory y. Mighell, (isSl) 18 Ves. 
328, Foil.' 21 All. 496 (P.C.), Dist.-, 28 Cal. 693 
(P.C.) and A.I.R. 1925 P. C. 146, Rel. on. (Mukerji 
and Graham, JJ.). G. H. 0. Ariff v. JADUNATH 
MajumdAR. 412 I. C. 865=55 Cal. 1090 = 

33 C.W.N. 333 = A.I.R 1929 Cal. 101. 

1 -—Plaintiff’s connivance at defendant’s build¬ 

ing in plaintiff's land—Defendants having bona fide 
belief that they possess good title to tho property— 
Plaintiff’s bringing a declaratory suit—Plaintiff’& 
claim cannot bo decreed, on ground of acquiescence. 
Willmott v. Barbar, (1830) 15 Ch. D. 96 and 
A.I.R. 1927 Oudh 66, Rel. on. (Srivastava, J ) 
IMAMI V. A. I. R. 1929 Oudh 292*. 

'"“'Owner standing by and allowing improvomenfe 
on bis land is estopped, but where he objects to do 
so by a notice, he is not. (Cuining and B. B. Qhose 

JJ.). Hari Bhushan V. Sheik Abdul. 

^ 97 I.C. 441 = A.I.R. 1927 Cal. 54. 

To create estoppel by conduct, other party must 
Jiave been led away by the conduct. 

If a stranger begins to build on land supposing 
it to be his own, and the real owner, perceiving his 
mistake, abstains from setting him right, and 
leaves him to persevere in his error, a Court of 
Equity will not afterwards allow the real owner to 
assert his title to the land. Ramsden v. Dvsnn 
14 W. R. 926, Foil. ^ 

Per Venkalasubba Rao, J.—To create an estoppel' 

the declaration, act or omission must be of an un¬ 
equivocal and unambiguous character. The essenca- 
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EVIDENCE ACT (1872), S. IIS—Acqaiesoence— 
Wilful—Non-lnterfereiice. 

of estoppel is tliat the conduct of the other party 
is the cause of the action of the person invoking 
-the estoppel; and if the act is the result of the 
reliance upon the representation mere forbidding 
the act will not prevent the estoppel. {Philli'ps and 
Venhatasubba Rao, JJ.). ASHTAMOORTHI Nambu- 
DRIPAD V. Kama Modali. 96 I.C. 915 = 

A. I. R. 1926 Mad. 1952 . 

Person interested in preventing act, acquiesc¬ 
ing tJierein will be estopped. 

Generally speaking, if a party having an interest 
to prevent an act being done has full notice of its 
having been done and acquiesces in it so as to 
induce a reasonable belief that he consents to it, 
and the position of others is altered by their giving 
credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he would 
have had if it had been done with his previous 
license. Though mere acquiescence is not equi- 
yalent to consent ; yet consent need not be by word 
and may be by act, and if consent can be intimated 
hy conduct as well as by act it is clear that ac¬ 
quiescence may, under certain circumstances be 
taken to be consent. {Mukerji, J.). UMARAM 
GOGOIV. PURUK CHAND OSWAI/. 85 I.C. 540 = 

A I.R. 1925 Cal. 993. 

--If a stranger builds upon the land of A, sup¬ 
posing it to bo his own, and A remains wilfully 

passive, equity will notallow him to profit by the 

mistake. If a person having a right and seeing 
another person about to commit, or in the course of 
■committing an act infringing upon that right, 
stands by in such a manner as really to induce the 
-person who commits the aet, and who might other* 
wise have abstained from it, to believe that he 
assents to its being committed, he cannot ^ter* 
■wards be heard to complain of the act. {Waztr 
Hasan, A. J. C.). Bapiq Hussain o Bhaya 
Bisnath Prasad. 84 I.C. 511 — 11 O.L.J. 677 — 

28 O.C. 114 = A. I. R. 1925 Oudh 258. 
_ Owner of land acquiescing iit stranger's build¬ 
ing on land cannot subsequentUi sue for land — Ac- 
■ Quiescence may be implied —English and Indian law. 
It is well established law in England that if a 
Btranger builds on the land of another, although 
believing it to be his own, the owner is entitled to 
recover the land with the building on it. unless 
there are special circumstances amounting to a 
standing by so as to induce the belief that the 
owner intended to forego his right or to an acquies¬ 
cence in his building on the land. This is also 
the law in India with the exception that the party 
building on the land of another is allowed to re¬ 
move the building. Case-lavj referred. [Hallxfax, 
A.J.C.). RAMRATANc. SHIODATTABAI. 

73 I.C. 187 = A. I. R. 1921 Nag. 167. 

—S. 115 —Admission. ^ , 

__An admission in previous suit cannot operate 

as estoppel in a subsequent suit unless the decision 
in the previous suit is based upon the admission ; 

11 M I. A. 50 (P.O.).Z>ts^ {Mukerjx and 
.r/.). ABDUr. GANI «3NAnKNDRA^KTSHORE 

A I.R. 1930 Cal. 47. 

_Where a person admits execution before the 

Registrar after the document has been explained 
to him, it cannot subsequently J® 
was ignorant of the nature of 

<.Str John Wallis.) SENNIMADAI Gf^ND-AN U. 

Seldappa GOUNDAN. lllz 

33 C-W.N. 407 = 29 M.IL.W. 439= 

A.I.R. 1929 P.O. 81 = 56 M.L.J. 511 (P.G.). 


EVIDENCE ACT (1872), S. 115—Altevation of 
position. 

-Admissions do not operate as estoppel but 

they must be explained by persons making them. 
iPfordeand Bhide,JJ.). Seoy. OF State p. Mt. 
ViDYA Vote. A.I.R. 1929 Lah, 748. 

-The admission by a mortgagor in a mortgage* 

deed that the property comprised in the deed 
belongs to him, in the absence of a strmg proof 
on his side that such property was not really his 
when he mortgaged it, concludes the matter against 
him. {Coldst/ream, J.). PAKIE MAHOMED v, 
RAMZAN. 99 I. C. 642=A.I.R. 1927 Dah. 171. 
_■■■ Propsrty ptiroliasBd at oxGoutioii sale subject 
to mortgage—Purchaser cannot challenge validity 
of the mortgage in mortgagee’s suit. A.I.R. 1923 
Hag. 282 and 47 Cal. 446, Rel. on. (Findlay, O.iT.C.). 
GOVINDRAO V. HIRAOHAND. 95 I.C. 563= 

A. I. R. 1926 Na($. 446. 
——A person is not entitled to give an undertak¬ 
ing to a Criminal Court to abstain from certain 
action and to go and file a civil suit for declaration 
that the undertaking given by him was of no efieot. 
{Neave, J.). Ram Saran v. Thakur SBO, 

85 I.C. 586=A.I.R. 1925 Ail. 608. 
_Partition among co-sharer landlords—Ad¬ 
mission that certain lands were rent-free precludes 
contrary contention afterwards. (Suhrawardy and 
Chotener, JJ.). CHATTRA NATH CHOWDHURY «. 
Babab ADI. 86 .1.0. 835 = 29 C.W.N. 333= 

A.I.R. 1925 Oal. 689. 

_Admission in a different proceeding that ona 

had sold the land does not act as estoppel so as to 
do away with the necessity of registering the docu¬ 
ment. (Duckworth, J.). MAUNGPoYiNv. MAUNO 
rpET Tn 86 I. C. 208= 2 Rang. 459= 

A.I.R. 1925 Rang. 88. 

-Admissions by a Hindu widow that ‘she had 

acquired the property as heir to her 
not necessarily involve the legal tnference that she 
was asserting only a limited interest hnd not her 
absolute right. 49 A11.152, Foil.-. 14 A.L..T. 913, Du)l. 
(Soy o®nd Snioimon W ). UMAN SHA ». 

MT. AISHA Ksatuk. 74 I. C. 869^- « ’*9- 

J_ _Admission in previous compromised suit 

ilnfls not estop party from pToving the truth. 

Phohbsy, .4.,r.a). 6 ^: 

_B. 115 —Alteration of position. 

,__-Before an estoppel can take place it is neces- 

^sarv for the party to establish that he had been led 
to do something detrimental to the interest owing 
to the action of the other party. {Stuart, G. J . ai^ 
Rata J.Y Nisab Ali Khan v. Muhammad am 
khan 119 I.C. 337 = 6 O.W.N. 849- 

A.I.R. 1929 Oudh 494. 

_ Change of portion on faith of act or omission 

pleaded is necessary. . _ 

In order that a particular declaration. ^ 
omission of a certain person may constitute escop 
pel against him, the person pleading estoppel 
his favour must show that he, accepting ^ +-nth 
of his declaration and relying upon tbe xtu 
thereof, has acted upon such belief ®od c . s v 
his position to his detriment: 40 Gal- \ • - 

and A.I.R. 1924 P.O. 213. Rel. on. (Stuart G.j. 
and Misra, J.). AHMAD AZIM t>. SHAFI JAN. 

^ 97 I.C. 897=2 Luck. 3^8=3 

- Inconsistent statements in two suits Change of 

previous suit the claim of ‘^e S^f^id 
was based on the ground that certain widow 
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% 

pot inherit the properties, but that his grand¬ 
father inherited them. In the second the plaintiff 
claimed the properties as reversioner of the very 
widows. 

Held, that the plaintiff was not estopped by the 
•statement made in the previous suit. So far as the 
plaintiff himself was concerned, there was no doubt 
that the statements in the second suit were incon¬ 
sistent with what was stated in the previous suit 
but there had been no change of position by reason 
of the statements made by the plaintiff in the first 
suit. {Chatterjen. and Owning, JJ.). NripENDBA 

Nath Bhowmik v. basant Ktjmab Lahiri. 

G9 I.G. 207^29 G.W.N. 861»A.I.R. 1929 Gal. 1195. 

Causing another to believe that he is one's 
adopted son—Change in circumstances—Estoppel is 
created. 

Where a person is treated by another in such a 
way as leads him to believe that he is the adopted 
son of that other and on that footing and on 
account of such acquiescence and by reason of such 
encouragement he severs his connection with his 
natural family or undergoes a change of circum¬ 
stances in such a way that when resGored to his 
natural family his position would be very different 
from what it would have been if he had never left 
it the parson treating him as described above and 
'those who claim through him will be estopped from 

Q uestioning the adoption. 14 M.I.A. 67, Foil. 
Mukerji, J.). UMAR AM GOGOl v. PURUK CHAND 
OSWAIi. 85 I.G. 940= A.I.R. 1929 Gal. 993. 

- A mere undertaking may operate as an estop- 

pel, though it may not amount to a contract. 

An undertaking may operate as an estoppel, 
though in the absence of consideration it cannot 
amount to a contract. A man may be estopped, 
not only from giving particular evidence, but &om 
doing acts, or relying upon particular arguments or 
contentions which the rules of equity and good con¬ 
science prevent his using as against his opponent. 

Where the question was whether the undertaking 
•f a mortgagee, vis., *' I shall accept so much in 
-satisfaction of our debt. I release the balance in 
your favour. You may purchase the equity of re¬ 
demption ** operated as an estoppel against him. 

Held, the mortgagee could not turn round and 
say that he was entitled to claim the full amount 
■of the bond if the other party relying upon the 
•statement had purchased the property which they 
• otherwise would not have done. {Newbould and 
B. B. Ohose, JJ.). SHAILESH CHANDRA GUHA v 
Beohai GOPE. 84 I.G. 124= 

40 G. L. J. 67 = A. I. R. 1925 Cal. 94. 

' " ■ ■* Act on such belief' meaning. 

Where the facts are within the knowledge of both 
the parties, there is no scope for the doctrine of 
■estoppel. However the language of S. 115, extends 
to the encouragement of an erroneous belief. But 
•party must have acted on such belief in consequen¬ 
ce of the encouragement. The phrase “act upon 
-such belief “ means that the party must have alter¬ 
ed its position with reference to the subject-matter 
• of the representation. 

Where all that the Judge was able to say was ' it 
may well be doubted whether the plaintiff would 
'have acted in the way he did but for the way in 
which the defendants had acted', 

Held, that was not sufficient. It must be found 
as a fact that the plaintiff would not have acted as 
Tre did. (Pratt, J.). William J.\cks and Co. v. 
Toosab Mahomed. 82 I.G. 791=48 Bom. 38= 
25 Bom. L. R. 1170=A. I. B. 1924 Bom. 118. 
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Transfer of Reversionary interest—Transferee 
not acting thereon—No estoppel is created. (Miae- 
leod, C. J.and Coyajee, J.). Dayaram Prbmji v. 
Beohandas doonoersey. 67 I.G. 963= 

24 Bom. h. R. 391 = A.I.R. 1922 Bom. 437. 
-What the law and'the Indian statuate main¬ 
ly regard is the position of the person who was in¬ 
duced to act and the principle on which the law 
and the statute rest, is, that it would be most in¬ 
equitable and unjust to him that if another, by a 
representation made, or by conduct amounting to 
a representation, had induced him to act as he 
would not otherwise have done, the person who 
made the representation should be allowed to deny 
or repudiate the effect of his former statement, to 
the loss and injury of the person who acted on it. 
If the person who made the statement did so with¬ 
out full knowledge of under error, sibi impulet it 
may in the result be unfortunate for him, but it 
would be unjust, even though he acted under error 
to throw the consequence on the person who believ¬ 
ed his statement and acted on it as it was intend¬ 
ed he should do. (Dawson Miller, C. J. and 
Miller, J.) SIR L. E. RALLI v. A. H. FORBES. 

67 I.G. 744=1 Pat. 717=3 P. L. T. 467= 
1922 P. H.C.C. 209= A.I.R. 1922 Pat. 298. 
-Where a statement is relied upon as consti¬ 
tuting an estoppel, it must be proved that the 
statement caused a change of position of the par¬ 
ties setting up the estoppel. (Leslie Jones and 
Moti Sagar, JJ.). ABDULLA v. FATEH MUHAM¬ 
MAD. 62 I.G. 809 = A.I.R. 1921 Lah. 117. 

——The doing of anything will not amount to 
estoppel when it has not led the other party to 
change his position. (Oldfield and Seshagiri 
Aiyar, JJ.). Viswanatha Sastbi v. Sttalaksh- 
MI Ammal. 61 I.G. 979 = 13 M.L.W. 37 = 

1921 H.W.N. 181 = A.I.R. 1921 Had. 126« 
T he whole principle of estoppel is based on 
altered circumstances, that is position of the per¬ 
son pleading estoppel must be changed by the 
alleged representation. (Das and Boss, JJ.), 
Shaikh Abdul Rahim v. Mt. barbira. 

61 I.G. 807 = 2 P.L.T. 956=6 P.L.J. 273= 

A.I.R. 1921 Pat. 166. 

—S. 119—Attestation. 

-Person attesting asserting facts mentioned in 

document—Attestation is sufficient to prove his 
knowledge of its contents. (Jai Lai, J.). Bhambca 
Ram Girdhari Lal v. Ram Pyara Mad. 

116 I. 0. 716= A.I.R. 1930 Lab. 217. 
- If creates estoppel. 

Attestation of a deed proves no more than 
that the signature of an executing iparty has been 
attached to a document in the presence of a wit¬ 
ness, It does not involve the witness in any know¬ 
ledge of the contents of the deed, nor affect him 
with notice of its provisions. Mere attestation by 
itself would neither create an estoppel nor imply 
consent. A.I.R. 1916 P.C. 110, Foil. (Raza and 
Pullan, JJ.). ShEO RATAN LAL v. SANT BAKHSH, 

118 I. C. 93 = 6 O.W.N. 369. 

;—Attestation by itself does not operate as estoppel 
hut it can so operate when coupled with other circum¬ 
stances. 

Attestation of a deed by itself estops a man from 
denying nothing whatever except that he witnessed 
the execution of the deed, and by itself it does 
not show that he consented to the transaction which 
the document effects. 

But where in addition to the fact of attestation 
there was evidence to show that the attestor who 
wa managing member of the family ooaaente4 ta 
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and acquiesced in the execution of the mortgage by 
a -widow of the family property which was in her 
possession, and took an active part in the oonsulta’ 
tions which resulted in the mortgage and after the 
mortgage was ex#*cuted entered into an agreement 
with mortgagee -^N'hereby in effect he obtained an 
option to have the mortgage transferred to him, 
Held, that the attestor not only witnessed the 
execution of the mortgage but also he, in his 
capacity of managing member of the joint family, 
consented to and acquiesced in the mortgage 
being given and could not, therefore, be allowed to 
challenge its validity. (Sir La7iC€lot Sanderson.) 
Bhagwan Singh v . ujagar Singh. 

107 I C. 20=47 C. L. J. 189=30 Bom.L.R 267 = 
32 C W N. 538 = 29 P L.R. 182 = 27 M. L.W. 672 = 

26 A.L.J. 533=1928 M. W. N. 933= 
A.I.R. 1928 P.C. 20=54 M. L. J. 254 (P.C ). 

_Mere attestation of deed cannot amount to an 

estoppel, since attestation does not fix an attesting 
witness with knowledge of the contents of a docu¬ 
ment. {Addiso7v and Johnstone. JJ.). FeeOZE DIN 
V Nawab Khan. 112 I.C. 89 = 9 Lah. 224= 

30 P.L.R. 154= A.I.R. 1928 Lah. 432. 

\ reversioner who brings about a mortgage 
by limited owner and also attests it cannot bo 
allowed to challenge ‘that the debt secured by the 
mortgage was not binding on the reversioner. 
(Coutis-Trotter, C. J. and Sr7mva$a Iyengar, J.). 

SRINIVASARAGHAVACHARIAR V. E. RAJAGOPLA- 

r'CTARTAR 192i m W n• 

A.I.R. 1927 Mad. 438. 

_Award ultra mr«s—Signature thoreon does 

Dot estop. (ruUan. J.). Ashap ali ^ Sakhawat 
tjttoatjj 104 I-C. 394—1 L.C. 311 

A.I.R. 1927 Oudh 448. 

__—Where thumb marks of witnesses are im¬ 
pressed on a document in token of consent and as 
attestation and the document is read and explained 
to thoin at the time of registration and again their 

thumb marks are impressed, ^ « 

jjeld that it is not a mere attestation but is a 

distinct and clear acquiescence which binds the 
attestors and estops th. m from question.Dg the 
vfLliditv of the document : A. I. R. 1922 f. l. ju, 
A. I. R. 1923 All. 28, Dist. (Barrison, J.).SmDAn 
SIKOH D. BHANSIKOH^ ^ ^ 

_ Beal owner attesting a deed of mortgage by 

ostensible oimer in token of his consent is estopped 

from claiiyiing ownership. ^ a ..v n# Tnnrfc* 

Tho fact that a party attested the deed of mort 
gage does the 

he knew ’to circMmst^nccs which 

?herxeeXn and «as meaDt as involving consent 
‘“w^XXoTnor assured the mortgagees that 

f d Vo°lnrerrsUn a" Tnd" thltXh a^vVew to 
srgnRy that a:sur‘an“ce he attested the deed of mort- 

that the assurance eiven by *e owne^aa 

to the title of the mort 

enough to create a belief in ® believed and 

gagees and to act upon it. aud if they^ turn 

acted upon t^at belief tb 

round and say that tno • 

have believed him but made f jpn^ (18971 

A.I.R. 1922 P.C. 20 and Bloomwthal v. Ford, (Ib9/J 


BVIDENOE ACT (1872), S. llS-^Attestatlon. 

A 0. 166, Foil. {Wazir Hasan, A. J. 0.). 
MAZHAB-UD DIN HASAN V. ZAHUR UD-DIN KHAN.. 

goi.o. 547 = A.I.R. 1926 Oodh 181. 

- Attestation coupled with other circumstances 

can be “ consent.” 

Though mere attestation is not sufficient to fix a 
party with knowledge of the deed attested yet 
attestation combined with other circumstances may 
amount to evidence of consent. Where not only 
did the reversiouers attend before the Registrar, 
identify the executant, and attest the deed, but 
the debt in respect of which the deed was executed 
was a debt from the reversioners themselves aa 
principal debtors. 

Held, that it was impossible to believe under 
these circumstances that they were not aware of 
the nature of the transaotiou or that their attesta¬ 
tion was not meant to indicate their assent to it. 
42 Cal. 876 ; A.I.R. 1922 P, C. 20. Bef. (Daniels and 
Neave, JJ.). RAM adhar i>. Bhagwan Stngh. 

85 I.G. 580 = 5 L.R.A. Glv. 644= 
A. I. R. 1925 All. 209. 

-The attestation of a deed does not by itself 

estop the person attesting from denying that he 
knew of its contents or that he consented to thu 
transaction which it effects, A.I.R. 1922 P 0. 20, 
Foil. (AJartineau, J.). ABDUL AZIZ V. ABDULLA. 

87 I.C. 652=7 L.L.J. 179=26 P.L.R. 215 = 

A.I.R. 1925 Lah. 413. 


-Attestation does not by itself create estoppel. 

49 0 334, Foil. (Kotval, A. J. C.). ANANDRAO U, 
DADA. 74 I.C. 43 = A.I.R. 1924 Nag. 65^ 

-The mere attestation of a deed by a relative 

does not import concurrence nor does it involve 
any knowledge of the contents of the deed. (Jwala 
Prasad and Foster, JJ.). JAQDAM SAHAY ^ 
RUPNARAIN MAHTON. 84 1^. 208- 

5 P.L T. 376= A.I.R. 4924 Pat. 736. 
_ Qift d^ed—Application for mutation — Attes~ 

tor of—If can challenge gift. 

A gift of immovable property was made by a 
report to the Revenue Surveyor. The heirs of the 

donor signed the report as witnesses to the trans¬ 
action and possession was given to the donees. 

Held, that the heirs could not after many years 
dispute' the right of the donees to the possession of 
the land, though the donees did not get a legal 
title to the lands for want of a registered deed. 
(Heald, J.). MA SHIN v. MauNG HawN. 

79 I.C. 579 = 1 Rang. 651 = A.I.R. 1924 Rang. 102. 

__-The mere fact of attestation does not raise 

any presumption that the attesting witnesses were 
aware of tho contents of the document A plea of 
estoppel cannot be founded on that faot alone. 
(Stuart and Sulaiman, JJ.). UDAI BHAN SiNGH v. 
Gajendra Singh. 

A.I.R. 1923 All. 28. 

■At/estafion does not work estoppel. 


The attestation of a deed by itself estops a mau 
rom denying nothing whatsovex excepting that 
las witnessed the execution of the deed. It co ' 
-eys. neither directly nor by iuiplication, any 
:nowledge of the contents of the documents ana 
(Ught not to be put forward alone for the 

istablishing that a man consented to the wan • 

.ction which tho document effects. 
naster.) PANDURANG KRISHNAJI V. M. 

lAM. 66 I.C. 954=24 Bom^L R- 867- 

35 C. L.J. 409 = 15 M L.W. 486=20 AX J. 3W- 

49 I.A. 16=8 M.L.J. (P-S-V 
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■ Merely because a person signed a mortgage 
bond as an attesting witness, he cannot be held to 
be bound by the recitals in it. (Cou<^ and Mac- 
pherson, JJ.), DHIBA SINGH v. MOTI LAL. 

63 l.G. 266=2 P L.T. 614. 

—8. 115—Conduct. 

Absence of. 

Acceptance of benefit. 

Admission. 

Adoption. 

Advantage not taken. 

Arbitration. 

Change of plea. 

Oomptiance with order. 

Compromise. 

Consent. 

Construction of document. 

Contract. 

Execution of decree. 

Execution proceedings. 

Execution sale. 

Jurisdiction. 

Land acquisition. 

Negligence. 

No estoppel. 

Notice. 

Omission to assets. 

Omission to dissociate. 

Omission to plead. 

Omission to object. 

Ordinary course of business. 

Promise under inducement. 

Recognition of agency. 

Representation. 

Residing. 

Reversioner. 

Silence. 

Sufficiency of. 

Termination of agency. 

Miscellaneous. 

— S. 115—Conduct—Absence of. 

-No litigant has any right to delay or ob¬ 
struct the proceedings of the Court by absenting 
himself deliberately and then asking for re-con¬ 
sideration of tho matter passed in hia absence. 
{Shadi Lai, C. J. and Broadwai/, J.). GUHDITTA 
Shah- y. Muhammad khan. 116 I. C. 714 (Lah.). 
—S. 115— Conduct—Acceptance of benefit. 

- Where a person obtains a release from a 
liability upon the understanding of foregoing a de¬ 
finite claim against a third party, that person is 
estopped from assertiog or enforcing the claim to 
tho detriment of tho third party. {Sen and Kiama‘ 

tullah, JJ.). Mt. Wahidan V Nasib Khan. 

A.I.R. 1930 All. 434. 

--Where during the lifotia?c of the mother, the 

daughters who were in possession effected a parti¬ 
tion of certain properties and the parties enjoyed 
the properties in pursu-anoe of that arrangement but 
its validity was sought to bo questioned after the 
death of the mother by the executants themselves. 

Meld, that they wore estopped from d->ing so. 
(Mulcerji and Dennet, JJ.). POKHAR Sinoh v. 
Dulari KUNWAR. 125 I.C. 1 = 1930 A. L.J. 688 = 

A.I.R. 1930 All. 687. 

--Award—Election by party to award by taking 

benefits under it—Party cannot turn round and say 
that award is invalid. A. I. R. 1929 Cal. 796, Ref. 
{B. B. Ghose and Bose, JJ.). ANANTA Lai, y. 
Jnanada Sundari. 50 C.L.J. 323= 

A.I.R. 1930 Cal. 255. 

- Order for restoration on payment of costs-^ 

Acceptance of costs — Effect. 

D, D. Voii. Ill—43 & 44 
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EVIDENCE ACT (1672), S. 115—Conduct—Accep¬ 
tance of benefit. 

When an order shows plainly that it is intended 
to tako effect in its entirety and that several parts 
of it depend upon each other, a person oannot adopt 
one part and repudiate another. For instance, if 
tho Court direoLs that the suit shall be restored on 
the plaintiff paying the costs of the opposing party, 
there is no intention to benefit the latter, except 
on the terms mentioned in the order itself. If the 
party receives the costs, his act is tantamount to 
adopting the order. But if a party receives the 
benefit reserving his right to object to the order, he 
will not in that case be precluded from attacking 
it. A. I, R. 1927 Mad. 1009, Not foil, {CasB'Xavf 
discussed). {Raniesam and Venkatasubba Rao, JJ.). 
Venkatarayudu V. Rama Keishnayya 

123 I.C. 337 = 31 M.L.W. 30=1930 M.W.N. 50= 
A. I. R. 1930 Mad. 268=58 M L J. 137. 
-Where Court orders restoration of a suit dis¬ 
missed for default, on condition that plaintiff pays 
cerba-n amount to defendant and defendant 
received that amount, having' been under no 
compulsion to do so, no revision against t^he order 
lies at the instance of the defendant. Tinkler v 
Hildn-, (1349) 4 Ex, 187, Foil. ; 12 O.L J. 556, Disi. 
{Jackson, J.). Narayanamurthy Somayajulu 
V. Mahammad Azam Sahib, iio I.C. 528 (Mad.). 

-A co-sharer under a partition decree cannot 

reprobate the decree after having obtained an 
advantage to the detriment of the other co-sharer. 
But if the decree was a nullity it cannot be affirmed 
by anything that a co-sharer does short of obtaining 
an advantage under it to the detviinont of others. 
{B. B. Ghose and Panton, JJ.). JamileNNESSA 
KHATUN V. Tjjatennessa KHATUN. 

A. I. R. 1929 Cal. 586. 

- Advantage taken under partitionr—Party es¬ 
topped from setting impartibility. 

The father of the plaintiff entered into a parti¬ 
tion and the deed was acted upon for over 40 years 
the plaintiff asserted his claim to entire property 
as being entitled by law of primogeniture and estate 
being impartible, but kept quiet for about 12 years 
and dealt with his share of the property as having 
been derived under the deed of partition. 

Held, that he cannot reasonably be heard to say 
that be is entitled to succeed by primogeniture 
which is the subsisting custom of tho family. 
(B. B. Ghose and Panton, JJ.). NArendra 
Narain y. Nagendra Naratn. 118 I C 342 = 

50 C. L. J. 267 = A.I.R. 1929 Cal. 377. 
-Persons acting on general award and accept¬ 
ing benefit under it cannot challenge it. {Percival 

C.J. and Aston, .4. J". C\). Khubchand y. Jetha- 
NAND. 117 I. c. 153= 23 S L R. 417 = 

A.I.R. 1929 Sind 168. 

Plaintiff allowed to amend plaint on payment 
of costs—Defendant accepting payment cannot chal¬ 
lenge the order in appeal. 

A party who has adopted an order of the Court 
and acted under it cannot after he has enjoyed a 
benefit under the order contend that it is valid for 
one purpose and invalid for another. 

Defendants resisted the suit for rendition of 
accounts filed by the plaintiffs, pleading inter alia 
that no suit for accounts was maintainable on the 
facts alleged. The Trial Court upheld that plea and 
dismissed the suit. On appeal the Court agreed 
with the trial Court that a suit for accounts was 
not maintainable on tho facts alleged, but allowed 
the plaintiffs to amend the plaint on payment of 
Rs. 150 as costs to the defendants, and remanded 
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EYIDENGE ACT (1872), S. 118—Conduct—Accep¬ 
tance of benefit. 

the case for re-trial. The defendants took the costs 
but filed a second-appeal from the order of remand, 
Held, that the appeal was not competent as 
the defendants acquiesced in the order passed by 
the Trial Court by accepting the costs awarded 
to them; 12 0. L. J. 556; 21 0. W. N. 232 and 

A.I.R. 1927 Mad. 1009, Bei.ofi; 31P.R. 1907 (P.B.) 
and A.I.R. 1927 Lah. 771, Dtsf. {Bhide, J.). SOHAN 
LAL V. DHARIMAIi ISHAR DAS 109 I. C. 819— 

10 L. L. J. 398= A. I. R. 1928 Lah. 818. 

_Person, not included in the cause-title but 

claiming to be party, and taking steps for securing 
some relief to himself—He is estopped from con¬ 
tending that he was not made a party. (Sramvasa 
Ayyangar and Reilly. //■)- SUTHARSANA v. 
SAMARAPURI. 110 I.C. 837 = 1928 M. W. ^. 634- 

A.I.R. 1928 Mad. 690. 

__^Estoppel—Reversioners not succeeding in 

claiming property on prior occasions, as persons m 

possession alleged it to be trust property—The 

latter cannot subsequently deny the character. 

(Phillips and Ramesam, JJ.). PlOHAl 

T TyJi^k\T Tvttr 108 I.C- 199^ 

LINOAM IYER. ^ ^ ^ 

_ Legatee cannot dispute testator's title nm can 

he set up title different from that contained ^n the 

toill* . 

One who obtains or accepts or reteins possession 

of property under the will and who neither has 

nor professes to have, any title thereto except 
under the will is estopped as 

derman or other person claiming under the same 
will, from asserting that the testator was not 

entitled to such an estate from 

purported to devise or ee^^JlVMch 

setting up any title to the property in himself which 
is indSpendent of and adverse to the will or any 
interest of a difierent kind from that which he 
would have taken if the property had 
the will as it was impliedly represented by him to 
?ave"^pa"sea. {Pullan, J.). ^^OHAMMAB ADI 
KHAR .. NXSAR AI.I^KHAK.^^ ^ ^ 

_ Party to decree taking advantage of the decree 

cannot subsequently go Mwd it. filps 

Where a party to a decree passed on award files 
an execution application to enforce the decree by 
nosse^Ton being awarded to him of the lands as 
provided in the award and obtains . 

execution proceedings of at least a part o 
nroporty maxim allegans contrarrsa ^ 

IJienlus applies and he having taken 
of the decree by its H behind 

to play '"feV 2 I C W N 232 and Tinlcer 

the decree; 24 All. 164, 21 , [Wild. 

V. Hilder, (1849) 18 L. J. Ex. 429, ifeJ. 

J. C. and Rupchand Bilaram, A.J. 

mai-eah shah - PAPnRBA^.^ , ^ 

-Win-L4a^I;:®havingno^U«e^to_^P^io^ 

except under will, title nor can he 

up that the testator has , ^ other legatees, 

claim title adverse ^Uearl C. J. 

Board y. Board. piN «. RAM PRASAD. 

"loetc “20^26 i L.l 62= A.I.R. 1927 All. 612. 

—larder setimn aside ex parte decree-Plaintiff 

accepHnn costs--Effect. ex parte d&ciee 

Whore an accepts costs and 

has been passed and the plain ^ 

^ rhru1rb?i:oSeno h^ve accepted the order set- 


EVIDENCE AOT (1872), B. llS-Oonduct-^^ 
Adoption. 

ting aside decree and the order will not be interfered 
with. (Addison, J.). S. BURDEN & Oo. v. ARtr? 
CANTEEN BOARD INDIA, SIMLA. 96 1. 0. 782= 

A.I.R. 1926 Lah. 637. 

-Judgment-debtor requesting decree to bo by 

instalments and acting upon it cannot subsequently 
objeot to it: A.I.R. 1923 Lah. 381 , Ref. (Jai Lai, 
J.). FIELDING V. JANKI DAS & SONS. 

98 I.C. 243= A.I.R. 1926 Lah. 483. 

--Grift by ostensible owners—Donee cannot 

afterwards deny right of donors to make gift: 42 Cal. 
56, Disf. (Wallace, J.). K. JANAKIv. P- GOVIN- 
DAN. 88 I. C. 546 = 22 M.L.W. 113= 

A I.R. 1925 Mad. 990. 
—S. 115—Conduct—Admission. 

- -Admission of liability under decree does not 
debar Court of Wards from challenging decree on 
ground that it was not validly obtained— (Obiter). 
(Tek Chand and Tapp, JJ.). PUNJAB COURT OP 
WARDS V. LALA KANWAR BHAN. 

A. I. R. 1930 Lah. 798. 

- ‘Deed of further charge—Recital of earlier 

mortgages — Effect. 

Where a oo-parcener executes a deed of further 
charge in which he recites earlier mortgage-deeds 
he should be inferred to have admitted their vali¬ 
dity in every respect and he cannot be allowed 
subsequently to set up that the earlier deeds were 
for an excessive rate of interest. The rate of 
interest in any deed cannot be impugned by a 
CO- parcener who was himself a party to that deed 
or must be deemed by his statements or conduct 
to have admitted the propriety of the rate. (4sh- 
worthand Misra, JJ.h ChaNDBIKA PBASAD^ 
NAZIR HUSSAIN. ^ 02 I- C. ®81- 

13 0.L.J. 396 = A.I.R. 1926 Oudh 306. 

—S. 116 —Conduct—Adoption. , , . i. 

__^Widow adopting with consent of her hus¬ 
band’s collaterals—Collaterals not objecting to the 
adopted son taking his share by partition—Adopt¬ 
ed son taking care of the widow till her d^th and 
redeeming mortgage by her husband—Collaterols 
are estopped from challenging adoption. (Harrison 
and DaUp Singh, JJ.). MUHAMMAD YASIN p. 
GHULAM Muhammad. 96 I.C. 777 (Lah.) 

_ y^idow recognising adoption by conduct cannot 

dispute its validity. a 

When plaintiff’s husband, a boy, was adopted 
his name and his house name was changed, ha 
took the house name of the first defendant’s hus¬ 
band and the name of his adopted father’s father, 
and immediately after the adoption the first defen¬ 
dant performed his Upanayanam ceremony. 
years later the first defendant performed his 
marriage and also Grahapraveaam ceremony ana 
the adopted boy performed the shraddha for the 
first defendant’s husband, and did not receive any 
of his natural family property, and the fi'B** 
dant also asserted th.at she had hot husbana 
authority to adopt at the time of the 

Held, that these oiroumstancos are quiw 

cient to constitute an estoppel and _ 

defendant is estopped from denying the adoption. 

34 A. 389 (P. C.,) Poll. (Phillips and 
subba Rao, JJ.). VENKATA SUBBAMI^ V. VE^ 
KAMMA. 77 I.C. 214=19 M 

83 M.L.T. 191 = 1924 lyj.N- ’ 
A.I.R. 1924 Mad. 308 = 46 M.LX ^ 

- Party can be estopped from denying ad^^^ 

No doubt it is perfectly true that the 

Hindu Law an adoption can only be eff^Ud 7 
the due performance of certain religious cere 
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^YIDBNGE ACT (1S72), S. 115 — Conduct — 
AdYanta^e not taken. 

>l>ut the plaiatifi la an action can be estopped by 
3iis own previous conduct from asserting that sudn 
■walid and binding adoption had notin fact taken 
•place. {Rafigue and PxggoU, JJ.). UDIT NARAIN 
iSiNGH V. Randhir Singh. 69 I. C. 971=>: 

20 A. L. J. 9«5=45 All. 169 = 
A. I. R. 1923 All. 58. 

— S. 115—Conduct—Advantage not taken. 

-Bven if the compromise is beneficial to a 

•party's interest,but he has not taken any benefit out 
of or under it, that compromise does not constitute 
an estoppel debarring him from challenging it. 
{Mukerji, J.), HRIDAY NATH V. NIRODA SUN- 
DARI. 108 1. G. ii- A.I.R. 1928 Cal. 384. 

—S. 115—Condnct^Arbitration. 

-The Oourt will not permit a party to lie by 
*or act in an indecisive manner so as to obtain the 
benefit of an award if it is in his favour and endea- 
wouc to set it aside if it is not. {Rnpchand, A.J.C.^. 
C. & I. Engineering Co. v. Maeik Thakurdas 
MATHURADAS. 123 I.C. 234= 

A.I.R. 1930 Sind 79. 

-Where the defendant adduces evidence and 

acts as if the arbitrator is legally appointed and 
'Objects to the award only when it has gone against 
him he is estopped from questioning the validity 
of the appointment. {Mukerji and Niamatullah, 

Gajadhar V. Ohunni Lag. 117 I.C. 344= 
1929 A.L.J. 868 = A.I.R. 1929 All. 559. 

-Agreement to refer not signed by a party but 

Arbitrators' authority accepted by him—There is 
-sufficient satisfaction and the party cannot sub¬ 
sequently ohallenge the validity of the award. 
A.I.R. 1926 All. 239, Dist. {Zafar Ali and Jai Lai, 
JJ.). KANNAYA LAG V. DAUGAT RAM. 

110 I. C. 302= A.I.R. 1929 Lab. 367. 
-Arbitration—Arbitrators having no jurisdic¬ 
tion—Mere appearance of the parties before them 
under protest and examining witnesses will not 
-amount to waiver of objections as bo jurisdiction or 
•estoppel. {Afarten, C.J. and Blackwell. J.). 
Ohetandas V. Radhakisson. 104 I.C. 174= 
29 Bom.L.R. 1087= A.I.R.1927 Bom. 553. 

-Award accepted and acted upon cannot be 

•■challenged. 42 Cal. 801 (P.C.), Foil. {Kanhaiya Lai 
and Ashworth, JJ.). KANHAIYAGAG v. JANGI. 

96 l.G. 39 = 24 A.L.J. 649 = 
A. I. R. 1926 All. 527. 

—8. 115—Conduct—Change of plea. 

Where a person advances one plea and after¬ 
wards finds it prejudicial to him, he cannot by 
.-giving it up avoid its consequences. [Devadoss, J.). 
CHINNAN CHETTY V. V. ViGATHAN. 

106 I.C. 229=39 M.L.T. 415= 
27 H.L.W. 30 = A.I.R. 1928 »ad. 27. 
—S. 115—Conduct—Compliance with order. 

-^The fact that the plaintiffs paid without 

demur the small ad valorem Court-fee in pursuance 
•of the order of an earlier date does not debar them 
from questioning tho validity or illegality of the 
Cpnrt demanding ad valorem Court-fee when sub¬ 
sequently the Court demanded a much larger fee 
since a fresh cause of action accrued to the plain- 
'tiffs on the latter date when additional Court-fee 
was demanded. {.Twala Prasad and Foster, JJ.). 
Mani Lag V. Durga Prasad. 80 I.C. 657= 

5 P.L.T. 425= 1924 P. H. C. C. 254= 
3 Pat. 930= A.I.R. 1924 Pat. 673. 
—S. 115—Conduct—Compromise. 

•-Plaintiff compromising suit on defendant’s 

-allowing property to be sold on certain conditions 
—Defendant cannot afterwards say that holding is 


BYIDENGE ACT (1872). 8. 115—Gondaot—Bxeoa- 
tlon of decree. 

non-transferable. {Das and Adami, JJ.). NlDHi 
PARIDA V. KARGNAKAR PADHAN. 87 I.C. 250= 

1 Pat. 153 = A.I.R. 1922 Pat. 433. 

—8.115—Conduct—Consent. 

■ ' -A party cannot approbate and reprobate with 
knowledge of the facts, and if the husband or the 
wife once deliberately affirms the marriago, he or 
she cannot subsequently object to the marriage. 
Therefore, where a previous petition for declaring 
the marriage a nullity has been dismissed by con¬ 
sent of parties a second petition is not competent: 
Lord Shelbome in O. v. M., (1885) A.O. ni.Rel. on. 
{Marten, C.J., Crump and Blackwell, JJ.). H. v. H. 

110 I.C. 266=30 Bom. L.R. 523= 

A.I.R. 1928 Bom. 279. 

—8. 115—Conduct—Constrnction of document. 

- Document executed with one intention cannot 

be utilised for another purpose. 

The executant of a document executed with one 
intention cannot by change of mind utilize that 
document for a transaotion of a wholly different 
character. 

Per Devadoss, J. —When a document is executed 
without the intention of conveying title by one 
person in favour of another, it oaunot afterwards 
be used for the purpose of conveying the title 
merely because one of them changes his mind and 
wants the document to be operative. {Odgers and 
Devadoss, JJ.). KUGANDAI VELU PIGLAI v . VBN- 
KATARAYAR. 106 I.C. 652=33 M.L.T. 470= 

A.I.R. 1928 Mad. 25 = 53 M.L.J. 808. 

—8. 115—Conduct—Contract. 

-After the right to get either rescission or 

reformation of the oontraot is barred, it is not 
competent to a party to a contract enjoying the 
benefit under it to say that he is not bound by one 
of its terms. {Chakravarty, J.). SASI KANTA 
ACHARJBE BAHADUR V. GENOA SHEIKH. 

82 1.0. 970= A.I.R. 1925 Cal. 389. 

—8. 115—Conduct—Execution of decree. 

-Decree-holder accepting deposit made in 

Court under protest—Decree-holder is not estopped 
from prosecuting appeal : A.I.R. 1923 P.C. 13, Rel. 
on. {Tek Chand and Dalip Singh, JJ.). Kaikabad 
V. KHAMBATTA. A.I.R. 1930 Lah. 26. 

■ 'Satisfaction of decree by surrendering a cross- 
decree—Effect. 

An involuntary act done by a person in pursuance 
of an order of the Court cannot operate as an estoppel 
against him and prevent him from enforcing a 
remedy given to him by law. 

Where after filing an appeal the judgment- 
debtors satisfied the execution of the decree 
appealed against, partly by payment in cash and 
partly by surrendering their decree, 

Held, that this act of the judgment-debtors does 
not amount to a recognition o! the validity of the 
decree thus precluding them from impeaching it 
in appeal; 12 C. L. J. 556 ; 21 C. W. N. 232 and 
Tinfcier V. HiWer, 18 L.|I. Ex, 429. Disi. {Shadi 
Lai, C. J. and Agha Haidar, J.). ISHARDAS DHA- 

RAM Chand V. Butamag Durgadas. 

115 I.C. 67= A. I. R. 1929 Lah. 42. 

-Vendee taking out money deposited by pre- 

emptor does not estop him from challenging pre- 
emptor’s right to pre-empt: 83 P. R. 1912 and 
16 P. R. 1907, FoU. {Snlaiman and Banerji, JJ.) 
MT. KUDRAT-UN-NISSA BTBI V. ABDUG RASHId’ * 
96 I.C. 543=45 All. 616=24 A.L.J. 779== 

A.I.R, 1926 All. 681, 
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EVIDENCE ACT (1872), S. 115—Conduct—Execu¬ 
tion of decree. 

Execution of the claim allowed does not pre- 


c?wd6j)Zain^i^/row o^j^jeaZint; a< 7 ainsZ the claim dis¬ 
allowed. 

When a party has derived any advantage and 
taken benefit under the order of the Court, he is to 
be deemed to have acquiesced in it and should not 
bo allowed to challenge it at any subsequent pro¬ 
ceeding or by way of appeal ; 12 C. L. J. 656 and 
21 C. W. N. 232, Bel. on. But where plaintiff sues 
defendant for a certain amount and the defendant 
admits the liability as regards a part of the amount 
and denies the rest of the claim and a decree is 
passed for the amount admitted to be due by the 
defendant, execution of the decree as regards the 
amount decreed does not preclude the plaintiff 
from appealing against the claim dismissed; 
12 C.L-f. 656 and 21 C. W. N, 232, Dist, {Suhra 
wavdy and Hfulcerji. ^*7",). JoGESH CHANDRA v. 
FAZAL ALI. 95 I.C. 10 = A.I.K. 1926 Cal. 960. 

--Appellant offering money deposited by res¬ 
pondent in lower Court, as .security for costs—No 
estoppel is created. [Lord AtJiinson). SARAT 
KUMARI V. Amuly.adhan. 71 I.C. 632= 

17 M.L.W. 481=27 C.Vr.N. 629 = 
25 Bom. L R. 548 = 37 C. L. J. 501 = 
1923 M. W. N 392 = 32 M. L. T. 137 = 

A.I.R. 1923 P C. 13 (P C ). 

__Execution of a decree has never been hold to 

estop the decree holder from appealing from it so 
far as it is against bim. (TFnZZis, C. J., Krishnan 
and Venhatasuhba Bao, JJ.)- SUBBA Rao v. 
B\DUSU BUCHI. 72 I-C. 292=1923 M W-N- 533 — 

A. I. R. 1923 Mad. 533 = 44 M.L.J. 634. 

_g ^15 _Conduct—Execution proceedings- 

—The patties to execution proceedings are 
governed by general law of estoppel. They cannot 
continue to raise the same pica over and over again. 
But if the plea has never been raised before, the 
principle of constructive estoppel does not apply 
to execution proceedings. Hence, the fact that 
w ithout raising a certain plea of objection a party 
submitted to prior execution proceedings does not 
debar him from raising that plea as an objection to 
later execution proceedings. {Jac'kso7t, J.). N. 
c LAKSHMIKUTTI AMMA V. Mariuthumma 

20 M.L.W. 6^9 = 35 

1924 M.W.N. 771 = A.I.R. 

—S. 115— Conduct—Execution sale- 

-Execution—Sale in purchase by 

holders in lieu of decretal amount-One 

debtor entitled to interest )n decretal for 

Conduct of parties showing °^g^not 

btuofit of decree-bolders-Judgment-debtor is not 

enun..a to any interest 

^nan and Bytes. JJ.). 665 = 23 A-L-J-257 = 

A. I. R. 1925 All. 331. 

q 44c_Conduct—Jurisdiction. 

-Ismail Cause suit filed on regular side- 

A 1 Want of iurisdiclion cannot afterwards be 
Appcal-^^ ^^t o ]ur ^t^HABAJ DiN t). BAL- 

V. MUHAMMAD SAIYAD. ” 101 

2 Pat. L.R. Civ. 266= A.I R. 1925 Pat. 137. 


BYIDBNCB ACT (1872), S. 118—Conduct—NegU-■ 
gence. 

—8.115—Conduct—Land acquisition. 

- Declaration as to Government right to quarry' 

for certain purposes—Oumer receiving compensation, 
on that basis—Purpose exhausted—Subsequent suit — 
No estoppel. 

Consequent upon a declaration under 8. 6, Land 
Acquisition Act, 18944 that land was needed for a- 
public purpose, vie. , quarries in connexion with 
certain constructions with an insertion in it of' 
statement under S. 3 (i) under Land Acquisition 
(Mines) Act, 1885 excluding certain mines aud' 
making necessary reservation, the owner of the 
lahd claimed compensation for minerals or an 
express order excluding them from acquisition and 
the Judge to whom reference was made under 8. 18 
of the Act held that the minerals had not been ac¬ 
quired. The owner also claimed compensation for ■ 
a special stone which had high commercial value 
lying under the land, part of which was leased to 
a stone company and some part was in the occu¬ 
pation of tenants. The Superintending Engineer- 
made a fair estimate of the quautity of stone avail¬ 
able which it would have been profitable to 
remove to the railway siding, which was mad© the 
measure of compensation allowed in the award 
under S. 11 for the total value of the entire quan¬ 
tity of the available stone. The amount awarded 
was accepted by the owner. On the completion of 
the proposed construction the owner gave notice to 
Government under S. 4 of the Act of 1885 of his 
Intention to work the minerls of the land covered'i 
by tho declaration. The right of the owner was 
denied and consequently the owner sued for 
session of the sub-soil including stones and 
minerals lying in, upon or under the land. The 
defence was that the compensation already granted 
included all the value of all minerals and stones' 
lying in, upon or under the surface of the land- 
acquired. It was not denied that the stones were 

minerals, 

Beld that on the construction of the .declara¬ 
tion and the subsequent conduct of ’parties the 
stones othet than those required for construction of 
the proposed work vested in the owner and he was 
not estopped from claiming to work them^ by 
reason of the course adopted in the proceedings 
under the Land Acquisition Act. (Boss and Chat-■ 
terji.JJ.). SECY. OP STATE V.' KENDRA • 

CHANDRA PANDE. o 7«- 

A.I.R. 4930 Pat. 112. 

-Claimant is not estopped from showing pro- 

per valuo though he hed shown less value in 
met proceedings of other nature, {De Sousas A. J 

N.TI. Mirch.andani V. Special land acquisi¬ 
tion Officer, Karachi. 1041 C. 269= 

A.I.R. 1927 Sind 168. 

— S. 115 —Conduct—Negligence. 

_Where tho plaintiff, by signing the transfer 

forms, and delivering the same and the s^are certi¬ 
ficates to the brokers, who absconded without 

paving for tho shares to plaintiff, placed them m a . 
position to give a title to defendant, who was 

dena purchaser for value without notice, 

Held, whatever right he may have against the ^ 
absconding brokers, plaintiff is estopped by bis act - 
from asserting any right to the shares: 15 A.a 

Foil. [Kanga.J.i FAZAD D- ADLANA ^ 

GALDASM. PAKVASA. 66I.l..i|o 

. 46 Bom. 489=23 Bom. L.R. IIM- 

A.I.R' 1922 Bom. 303. 
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tEyiDENGE ACT (1872), S. 115 —Gondaot—No 
estoppel. 

—S. 115—Conduct—No estoppel. oj 

The mere fact that a person attached the sur* 
plus sale proceeds of the execution sale under 
• another decree in order to satisfy any decree ob¬ 
tained by him. but did not proceed farther cannot 
preclude him from claiming title to the property. 
(S.B. G/Iose, J.). SURENDRANATH V. JABSD AL[. 

85 l.C. 747-A. I. R. 1926 Cal. 420. 
■Granting of lease of nazul for building pur¬ 
poses does nob estop Municipal Committee from 
'refusing permission to build. {Fi/ndlay, O.J.0.). 
Marotrao V. MUNICIPAL Committee, Nag¬ 
pur. 92 l.C. 796 = A.I.R. 1926 Nag. 281. 

-Rent suit—Inclusion of a plot in the suit on 

objection by defendant—Subsequent suit to eject 
■ defendant from the plot—No estoppel is created. 
(i>as and Adami, JJ.). Ram Prasad Singh v. 
Ramchandra Rai. 81 l.C. 324 = 4 P.L T. 730 = 

A.l.R. 1924 Pat. 203. 

— S. 115—Condact—Notice. 

-Where after receiving notice of a previous 

burden a person takes a mortgage of a property and 
advances money, he must be considered to have 
thought the property worth the further advance 
subject to the previous burden : 28 All. 315, Ref. 
{Dalai, J.). BENI MiSIR v. MaHABIR SUKLA. 

A. I. R. 1930 All. 431. 

-Railways Act (9 of 1890), S. 77 —Claim for 

- damages for loss of goods—Notice given to one of 
the two railway companies and forwarded by it to 
the other—Latter company making enquiries in the 
matter and repudiating its liability—Absence of 
notice cannot be pleaded by the latter railway com¬ 
pany : A.l.R. 1926 Lah. 253; A. I. R. 1922 Mad. 362 
(F. B.) aud 26 Bom. 663, Dist. {Bhide, J.) 
DHANPATMAL LOBHAMAIi V. AGENT, B. B. & C. I. 
By. Co. 110 I. C. 718 = A. I. R. 1928 Lah. 438. 
— 8. 115 —Conduct— Omission to assent. 

_ . — -Landlord and tenant. 

The landlord succeeded in his suit for ejectment 
in the lower Courts and obtained possession. But 
the High Court reversed the decision on the tech¬ 
nical ground that no proper notice to quit was 
given by the landlord. The tenants however did 
not claim restitution, 

Held, that by accepting the landlord’s possession 
as good the tenants impliedly surrendered the 

• tenancy and by their failure to claim immediate 
possession they led the landlord into the belief that 
no proper notice to quit was necessary. They were 
therefore estopped from pleading that his possession 
was not lawful. {Oldfield and Seshagiri Aiyar, JJ.). 
Peddi Kayilakath KUNNI V. Thayyil Kunhai 
Amma. 13 M. L. W. 32= A.l.R. 1921 Mad. 144. 
—8. 113—Conduct—Omission to dissociate. 

-Where during the pendency of a suit the 

minor becomes major, but the guardian continues 

• to represent him and the parties continue the old 

abate of afiairs the guardian is liable for costs. 
{Rainesam and Jackson, JJ.). Ybllama v. Sur- 
YANARAYANAMURTHY. 1929 M. W. N. 543 = 

A. I. R. 1929 Mad. 782. 
—8. 115—Conduct—Omission to plead. 

-Where plaintiffs allowed one S to join 

■with them in a suit against another person and to 
obtain a decree as tho eon of a particular man 
without denying that ho was the son of the man 
.and had no right to sue, they will be estopped from 
-disputing his paternity in a suit by them for pos¬ 
session of the property decreed. {JkTartineau and 
.Zafar Ali, JJ.). SUND.AR SlNQH v. SHAN SiNGH. 

80 I. C. 235= A.l.R. 1923 Lah. 630. 


EVIDENCE ACT (1872), 8. 115—Conduot-Omla- 

sion to object. 

—8. 115—Conduct—Omission to object. 

- Attachment of decree—Rightful owner omitting 

to, object—Other parties acting on such conduct — 
Effect. 

Where a person did by his omission to object to 
the attachment of the decree lead another party to 
believe that the decree was still the property of 
his judgment-debtor at the time of the attachment 
and to act ou that belief in giving credit for the 
amount recovered by execution of the decree which 
he attached and in releasing the other debtors who 
wero jointly liable under the decree in his favour 
from liability under that decree. 

Held, that the person who omitted to raise tho 
i objection was estopped from denying that tho judg- 
I ment-debtor was still the owner of the deorea 
; attached at the time of atbaohment. {Heald, O. C. J. 
and Chari, J.). CO-OPBRATIVE TOWN BANK OF 
PADIGON V. S. V. K. V. SUUNMUGAM PiDLAY. 

125 I.G. 365 = 8 Rang. 223= A.l.R. 1930 Rang. 265. 

; - Burden of proof. 

A part accepting the onus without demur 
oannot object at a late stage saying that burden 
was wrongly put on them. {Zafar Ali and Bhxdey 
I JJ.]. PAKHAR DAS V. THAKUR DAS. 

I 120 I. C. 168 = 31 P. L. R. 481 = 

A. I. R. 1930 Lah. 213. 

-Person, in whose favour three mortgages on 

same property were executed, assigning second of 
them to another—Assignee suing making assignor 
pro forma defendant—Assignor nob disclosing third 
mortgage by written statement—He oannot sue 
j auction-purchaser on his third mortgage. {Boys 
and Bennet, JJ.). Pitamhar Das v. PuNNA. 

115 l.C. 633= A.l.R. 1929 All. 811. 
- Admission of additional evidence in appeal. 

In appeal, appellants were allowed to adduce 
further evidence on an issue of fact. The respon¬ 
dents did not take up their stand on the inadmis¬ 
sibility of such evidence but adduced further 
evidenoo to rebut the oontention of the appellants. 

Held -, that the respondents could uot complain 
of the allowing of evidence. {Page and Mallik, JJ.). 
Pazur Banco v. Rahim Bux. 115 l.C. 184= 

32 C.W.N. 1020= A.l.R. 1929 Cal. 26. 
- Trial of Small Cause suit on original side. 

Whore in a suit, instituted in a Small Cause 
Courc, a question of title was raised and the suit 
was transferred to the original side for trial, and 
afterwards the issue of title was deleted but the 
suit was tried on the original side wii hout any 
objection from the plaintiff, and further tho 
objection was not also raised in the grounds of 
plaintiff’s appeal to the High Court, tlxe plaintiff 
would not be allowed to raise it at a later stage ; 
A.l.R. 1922 Mad. 352, Rel. on. {Odffers, J.) • 
Ramanuja Jeer Swamigal v. Sami Nadar. 

119 l.C. 386= A.l.R. 1929 Mad. 525. 

_ Suit by minor without next friend—Failure to 
object after notice — Effect. 

If a defendant in a suit instituted by a minor 
without^a next friend is aware or has received notice 
of the minority of the plaintiff and yob elects to 
proceed to trial and take his chance of obtaining 
a decree in his favour on tho merits without 
raising any objection to, or issue upon, the main¬ 
tainability of the suit and prefers the objection for 
the first time on appeal when the trial has gone 
against him he is estopped. 22 Cal. 270 and 
19 Mad. 127, Rel. on. {Page and Graham, JJ.). Mt 
PULIBITU V. IvHOKAI MONDAL. HI I, C. 349 = 

53 Cal. 712= A.l.R. 1928 Cal. 537. 
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EVIDENCE ACT (1872), S. 113—Condnot—Omis¬ 
sion to object. 

-Pre-emption—Sale after notice that co- 

sharers have a right of pre-emption—Before com¬ 
mencement of sale co-sharer claiming his right 
without protest by purchaser—Purchaser cannot 
subsequently resist the claim of the co-sharer. 
{Page and Graham, JJ.). TONOEANJAN METBI 
V. FAZLAB BABMAN. 103 .I.C. 823 = 

A. I. R. 1927 Cal. 925. 

- Person entitled to challenge alienation 
present at mutation but failing to object is estopped. 
{Fforde and Campbell, JJ.). RAM SaruP V. RAM 
SABAN. 96 I.C. 915 = A. I. R. 1926 Lah. 650. 

■ Where P allowed S to act as lambardar, 
knowing that he was not one, and that under the 
law he could not become one. 

Held, P cannot be allowed to disown S's acts by 
contending that he was not a lambardar at all. 
(Prideaux. A.J.C.). RamrAO v. GhularAM. 
95 1.0.987 = 8 N.L.J. 195 = A.I.R. 1926 Nag. 188. 

——Where two members of a Hindu joint family 
mortgaged property and there was a mortgage- 
decree after which one of the mortgagors died 
without issue and'in the proceeding for final decree 
one of his brothers not a party to the mortgage had 
been made a party, 

Held, that as it was legally open to him to plead 
that be claimed under independent title and 
should not be made a party to the final decree and 
as he had not done so he was bound by the decree 
and could not be plaintiff in a subsequent suit to 
set aside the decree. {Daniels, J".). BalakraN 
Lal V. Malik Namdar. 78 I.C. 637= 

5 L. R. A. ClY. 279 = A.I.R. 1924 All. 873. 

' Where a party failed to object to a wrong 

order of a Court and thus deprived the opponent 
of certain remedies open to him if the party had 
objected, ho cannot aftcrw.ards raise that objection. 
{Walmsley and Mooherjee, JJ.). JOQUNNESSA BIBI 
V. Satish Chandra Bhattacharya. 

83 I.C. 438 = 39 C-L.J. 434 = 28 C.W.N. 559 = 

51 Cal. 690 = A.I.R. 1924 Cal. 633. 

- Agreement—Properly divided in pursuance of 

5o?is of a party to agreement. 

Whore the sons of the cousin of S contested the 
validity of an arrangement by which the property 
of S was divided between the cousins and his 
daughters, and the parties remained in possession 
for over 14 years under the arrangement, 

Held, having been in possession for 14 years after 
their father’s death who was a party 
ment, the sons were estopped. 40 All. 48 j, i'ori. 

{Ryves and Gohul Prasad, JJ-)- 

Kam Bahadur. 71 I.C. 405=21 AX.J 140- 

4 S All. 277 = 4 li R.A. (Civ ) 103 = 
45AI1. zfi \ J R 1923 All. 204. 

—8. 115 —Conduct—Ordinary course of business^ 

-Estoppel by conduct— Promissory note by 

Bank not specially providing 

torest—Bank keeping currentaccounts at compound 
interest—Compound interest should be paid by 
Bank and also by Directors ^hey 

payment. {Harrison and Zafar 

National bank, ltd., Lah. 129 = 

A.i R. 1924 Lah. 531. 

—8. 115 —Conduct—Promise under 

-Oral promise of gift of land to Municipality 

after latter had already constructed road on the 
land—Donor is not estopped from 
{Shah and Hayward, JJ.). 

Municipality op Lonavula. 45 uom. lue 

A.I.R- 1921 Bom. 198. 


EVIDENCE ACT (1872), 8. 115-~Coxld1Ioi~‘ReYe^' 
sioner. 

— S. 115—Condaot—Recogoition of agency. 

-Contract by agent—Principal fnlly teoognid- 

ing his authority oaunot subsequently question it.. 
{Broadway and Abdul Raooft JJ.). MOSSAJEIT. 
AHMAD & CO. V. . ADMR. GENL. OP BENGAL. 

60 I.C. 739 = 3 L.L.J. 265=- 
’ A.I.R. 1921 Lah. 48. 

—8. 115—Conduct—Representation. 

-Plaintiff causing defendant to repair a welL 

on the understanding that defendant should be- 
■ entitled to use the water of the well as easement— 
No registered deed executed granting easement-^— 
Plaintiff is estopped from questioning defendant’s- 
right. {Shah and Hayward, JJ.). ANANTHA v. GANU. 

45 Boro. 80=A.I.R. 1921 Bom. 417.- 

—S. 115—Conduct—Resiling. . 

- Decision invited on an issue — Jurtsdtotw^ 

gannot be guestioned later. 

A party who has insisted upon the trial of am 
unnecessary issue in a case cannot at the stage or 
appeal be allowed to get rid of the adjudication on' 
that issue by urging that it should not have been 
investigated. Neither party who has 1“®' 

chance of a favourable decision, when defeated, 
can ask reversal on the ground that the 
not properly triable in that action. 33 Oal. 426 , 
9 N:L.R. 38; 9 W. R. 338 and 3 M. I. A. 229 (P.C.) 
and A.I.R. 1924 P.C. 144, Foil. 

RAGHDBABPBASAD V. SAHOO. 89 I^.100»^ 

A.I. R. 1926 Nag. 164. 

—8.115—Conduct—Reversioner. 

-Though transfer of his interest by a rever¬ 
sioner is void, he may. by becoming a to ^ 

compromise and by taking the benefit 
promise, bo estopped from clawing as a reyer- 

Lner : 15 Cal. 556, Foil.: A. ' 

All. 356 and 41 All. 611. Ref.; t v 

Dist. {Dalai, J.). NAKCHED 

SUKHDEO CHAUDHARI. ^ ^ ^ Jlfo AU 430. 

_When a next reversioner relinquishes hia- 

rights for consideration, he cannot 
go back upon his relinquishment; A.I.R* 

95. Dist. {Dalai, J.). BENI MADHO v. SHAMBHU 

NATH. 114 I.C. 908=^9 L^.A.^Rej,, If- 

_^Eoversioners challenging alienation by 

widow—Widow living—Reversioners 
land under alienee and paying rent to him, taxing 
contribution from him for improvements and 
keeping silent when he paid a mortgagee of lasc; 
male-holder—Facts do nob amount to admission oi 
alienee’s title. {Harriswi and Tek Chand, JJ'h 

SULTAN Bhan Sahib v. Pira. Ill LC* 

A.I R. 1928 Lah. 6. 

-A reversioner, who is a party to and 

fitted by a transaction entered ^ into by a 
widow, is precluded from questioning P . _ 

it, and his sons cannot set it aside cs^oial y 
he did not do so in his lifetime: A. I. ^ 

471, Affirmed. {Lord Sinha.) RAMGO 

ANNAGOWDA PATIL V. BHANSAHEB. 4OR0ss 

105 I.C. 708 = 54 I. A. 396=29 Bom. L.K*«_ 
32 C.W.N. 88=27 M.L.W. 140=39 Sg,- 

1927 M.W.N. 736 = 4 O.W.N. 876=46 O.L.J. 20'^ 

B2Bom.l=AJlR.«27P.^.^p^^ 

-Reversioner entering ofi 

amounting to settlement of «ii/*Qe88ion ia- 

property to which he has a right of 

Stopped from olaiming the 

travention of the terms of the comprom 
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EYIDBNOE ACT (1872), 8. 115—Gondnot—Rever* 
•loner. 

(^ulotman and Boys^ (AT.). Moti Shah v. 
GHANDHABP BIMOH. 96 I.G. 595=:48 All. 637ss 

24 A.L.J. 873=A.I.R. 1926 All. 71S. 

— — Agreement by next reTeisionei with, the 
remote reTezsioneie during widow’s liletime and 
with her consent to divide properties—Possession 
given under the agreement continuing up to the 
widow’s death—Next reversioner cannot challenge 
the agreement on widow’s death. 40 All. 467. Appl. 
(Phillips, J.). SAMI NAIDU V. SITARAMATYA. 

91 I.C. 359 = 22 M.L.W. 716=A.1.R. 1926 Jfad. 254. 
■ Reversioner accepting a mortgage o£ the ex¬ 
pectancy from other reversioners is not estopped 
from claiming a share in the property mortgaged 
to him. (Baaa, J.). DEO KALI v, BanchoOB 
BUX. 92 1. C. 19=13 0. L. J. 2C8= 

A 1. R. 1926 Oudh 253. 

' Joint conveyance by widow and next rever¬ 
sioner of their absolute interest—Reversioner is 
estopped from challenging the transaction. (Suhra~ 
tvardy and Cuming, JJ.). AMAB KRISHNA D£ 
V. Rajendra KUMAR DE. 87 I.C. 760 = 

A.l.R. 1925 Cal. 1205. 
' Sale by Hindu widow—Reversioner approv¬ 
ing—Widow’s daughter succeeding—Daughter 
transferring her rights to Reversioner as such— 
Reversioner cannot question sale by widow. 
(Venhatasuhba Rao, J.), Kama Sastri v. T. Kan- 
NAMMA. 88 I.C. 765 = 1925 M.W.N. 495 = 

A.l.R. 1925 Mad. 638=48 M.L.J. 284. 

— Reversioner acting as the widow’s attorney 

and attesting deed by her will be estopped from 
disputing it. (Z/e Rossignol and Wilber/orce, JJ.). 
Arora V. Shivdeo Singh. 4 L.L.J. 45= 

A.l.R. 1922 Lah. 61. 

-Limited owner making family arrangement— 

Reversioner obtaining possession of portion of 
estate—Reversioner is estopped from claiming as 
such afterwards. (Lindsay, J. C’.). JOGESHAR v. 
BHUSHAN. 24 0. C. 5= 

A.l.R. 1921 Oudh 134. 
—S. 116—Conduct—Silence. 

-Co-sharer standing by and allowing pur¬ 
chaser to think that sale is free from incumbrances 
—He cannot later on assert that it was not so 
(Oreaves and Cuming, JJ.). JABED ALl v. 
&UBENDRANATH. 90 I. C. 333 = 42 C. L. J. 477 = 

A. I. R. 1926 Cal. 351. 
—8. 115—Conduct—Sufficiency of. 

-No actual verbal representation is necessary 

to give rise to estoppel. It is quite enough that the 
conduct of the party leads another to act in the 
belief that he assorts no claim to the property. 
19 I.A. 203, Foil. (Raymond and Madgavkar, 
A.J.Cs,). Azizullah Khan v. Ghulam Hussain. 

80 I. C. 994=17 S. L. R. 63 = 
A. I. R. 1924 Sind 97. 

' Yeibal representation is unnecessary to give 
rise to estoppel. It is enough that the conduct of 
the party leads another to act in the belief that he 
asserts no claim to the property. (Raymond and 
Madgavkar, A. J, Cs.). AZIZULLAH Khan v. 
Ghulam Hussain. 80 I. C. 994= 

17 S.L.R. 63 = A.I.R. 1924 Sind 97. 

—8. 115—Conduct—Termination of agency. 

— — After a principal has refused to indemnify an 
agent in the future in a speculative business com¬ 
mitted to that agent, that principal cannot be heard 
to say that the agency subsisted. Keech v. Sanaford 
and Oh. L. C. 635 and 19 Beavon 356; 19 Ves. 144, 
13 L. J. Ch. 238; De Gm. and Or. 787, D-iaf.; 
AIoNaughten’s Select Cases in Ch. 29 ; 1900 A.C. 


EVIDENCE EOT (1872). 8. 115—Conient. 

293 and 2 H. and T. W. 224, Foil. (Bawson'Millerf 
C.J., Mullick andFosior, JJ.). HAEIHAE Pbasah 
S lNQH V. MABABAJ KBSHO FBASAD SlNGH. 

93 1. G. 454=5 P. L. T. Sap. 1= 
A. I. R. 1926 Pat. 68 (F.B.). 

—8.118—Condnot—Hisoellaneons. 

■ ■ A party cannot take advantage oj an event 
brought about by his ou'n actor omission. 

A person.who has deliberately brought about a 
state of aflairs, should not be allowed to take 
exception to that state of afiairs and use that chang¬ 
ed state for his own advantage. 

In the Articles of Association of an Insurance 
Company, it-was provided that the meeting of the 
policy-holders was to be held in the registered 
office of the company. The directors of the com¬ 
pany refused permission to hold the meeting in 
company’s premises. The meeting was then held 
at another place, 

Beld, that the meeting was perfectly regular the 
change of venue in this case having been caused by 
the company itself: Neiv Zealand Shipping Co. v. 
SccUty des Atelliere, (1919) A. C. 1 and (^ueshel 
Forks Gold Mining Co., Ltd. v. Ward, (1920> A. C. 
222, Foil. (Beasley. J.). SUBRAMANIA lYEB v. 
United India Life ins. Co. 114 I.C. 636= 

A.l.R. 1928 Mad. 1215 = 55 M.L.J. 385. 
■' A person who deliberately, by his own act, 
got the name of another entered as owner of half 
the property cannot subsequently plead that he 
was the owner of the whole property. (Rytes and 
Daniels, JJ.). Mai ELBA PBOSAD v. MT. ANANDI 
KUNWAB. 74I.C.911 = 21 A.L.J.498 = 

4 L.R.A. Civ. 55S = A.1.R. 1924 All. 63. 
—8. 115—Consent. 

- Adoption. 

Where, in a dispute regarding family property, 
settlement was effected between B and W (a female 
member) and property was partitioned between 
them and B agreed that W would be at liberty to 
adopt any person as her son and in pursuance of 
the compromise between them W adopted a son, 

Beld,", that whatever the legal position as regards 
the validity of the adoption may be, B is estopped 
from questioning the adoption by IT. 34 All. 398 
(P.G.) and 15 Mad. 486, Rel. on. (Bhide, J.). Mt. 
ICHHNUN V. BANWABI LAL. 114 I.C. 711 = 

A.l.R. 1929 Lah. 16. 

- Civil case. 

Irregular mode of recording evidence can be 
validated by consent—Party consenting is estopped, 
(Dalip Singh, J.). YUSAP ALI Hakimji v. MD. 
Din & SONS. 99 I. C. 681 = A.I.R. 1927 Lah. 132. 

-;-Contract—One party agreeing to abide by the 

decision of the other—He must accept the decision 
unless it is arbitrary or unjust. 5 Mad. 173, Rel. on ; 
(Bupchand Bilaram and Lobo, A.J.Cs.). Burma 
Oil Co. V. Nabaindas Dayalsinq. 104 I. C. 185 = 

A. I. R. 1927 Sind 253. 

--When a person appeared at the time of the 

mutation in respect of the sale in dispute and ex¬ 
pressed his consent to it be cannot subsequently 
come forward and impugn it, (Shadi Lai and Marti- 
neau, JJ.). Mahomed Umer v. Wali. 

99 I.C. 752=2 L. L. J. 306. 

-;—By consenting to the order of reference to 

arbitration and extension of time, the party is not 
estopped from objecting to the continuance of the 
proceedings ad infinitum or after they have proved 
themselves incorrigible. (Rankin, J.). Robindba 
Deb Manna v. Joqendba dkb Manna 

80 I.C. 459=27 C.W.N, 420* 

A. I. R. 1923 Cal. 410 


667 


DEOENKIALv BIGBST.' 1921—1930: 


688 


EVIDENCE ACT (1872), S. 113—Consent. i 

-Lease—Lessor’s consent to allow permanent 

construction—Will estop him from subsequently 
disputing the permanent nature of the lease. 
{Daioson-Miller, C. J. and Miller, J.). Sir L. E. 
Balli V, A. H. FORBES. 67 I. C. 744= 

1 Pat. 717= 3 P. L T. 467 = 
1922 P.H.C.G. 209= A.I.R. 1922 Pat. 258. 

-The doctrine of estoppel applies to the case 

oi a Ghatwal who has himself granted a permanent 
lease and he cannot allege that the ijara did not 
create a permanent right. {Coutts and Maepherson, 
JJ.). KANGALI CHARAN MUKERJI V. SURJA 
NABAIN SAH. 65 I. C. 303=1922 P.H.C G. 90 = 

6 P. L. J. 687 = A. I. R. 1922 Pat. 161. 

—S. 115—Consent decree or order. 

-A consent order raises an estoppel as much 

as a decree passed in invitum. 36 Bom. 283, Foil. 
{Adami and Chatterji, JJ.). DEO LAIj v. BIN- 
DESHWARI NARAYAN. 120 I. C. 776= 

lb P. L. T. 469= A. I. R. 1929 Pat. 440. 
- Petition of compromise in probate Court — Ad¬ 
missions in—Regular suit for possession—No estoppel. 

Held, that a probate Court has no jurisdif tion to 
deal with title to property covered by a testamen¬ 
tary instrument, that at the worst the plaintiff 
abandoned her claim to the estate of her husband 
but that abandonment, whether orally stated or 
recited in the petition, could not destroy her title, 
nor can estop her from filing a suit for possession 
of her husband’s share in the joint property. 
(Mookerjee and Ravkin, JJ.). SriMATI HARTDASI 
DEBI V. P. B. MOOKERJEE. 78 I. C. 14= 

A. I. R. 1924 Cal. 905. 

-A compromise as to possession in proceedings 

under S. 145, Cr. P. C., could nobbedeemed to have 
the effect of estoppel. {Banerji and Gokul Prasad, 
JJ.). GOlU DASS V. MADHO LAE. 76 I- C- 527 = 

20 A. L. J. 932 = 45 All. 162 = 
A. I. R. 1923 All. 77. 

—S. 115—Different subject. 

_ Hindu Law — Adoption—Agarwalla adoption 

—Brahminical adoption falsely set up—Acts and re¬ 
presentations regarding former cannot create estoppel 
as to latter. 

The parties were Agarwallas and the adoption 
was made in the manner customary among the 
Agarwallas. The story of a regular Brahminical 
adoption of the same boy previous to the Agar- 
walla adoption was invented with the object of 
"iving to latter adoption the rights of collateral 
succession. The acts and representations of the 
plaintiffs which were set up as estopping them from 
questioning the adoption related to the Agarwalla 

adoption, . . , 

Held, that the plaintiffs were not estopped from 
questioning the adoption and denying that the 
adopted son acquired any rights of collateral succes¬ 
sion by the adoption. 19 W.R. 12 (P.G.), Foil, and 
34 All. 398 (P.C.), List. {Mr. 

V SONI BAI. 87 1.0.357=1928 M.W.N. 612= 

30 C.W.N. 601 = 23 A.L.J. 273 = 2 p WJ^^335= 
21 N.L.R. 50=52 Cal. 482=6 ^ 

27 Bom. L.R. 837 = 52 I. A. 231 — 

air 1925 P.C. 118 = 49 M.L.J. 173 (P C.). 

-Occupancy holding-Porl'on sold under 

morttage decreo-Ba^yat is not eftoppod from ob- 
ieotino to sale under money-deoree. {Das and 

Adami, JJ.). DEWAN EAM j 

MUNDEU. 62 I.C. 55=2 P.L.T.3il-6 P.L.Jj^202- 

1921 P.H.C.C. 197 = A I.R. 1921 Pat. 4. 

—8. 115 —Effect of. , .J , J J.,... 

- Rule of estoppel is personal—Adopted son does 

not get a status merely by this doctrine. 


EVIDENCE ACT (1872), 8. ' 115Equitable 

estoppel. ■ molt 

A rule of estoppel is purely personal against the 
person estopped and cannot create any sub^ntiva 
right in rem except against the person estopped or 
his personal representative. By the operation of 
this rule, no s-tatus arises in favour of the defen¬ 
dant as an adopted son for all purposes under the 
Hindu law. (Sen and Niamatullah, JJ.)i Dha- 
BAM PBAKASH V. MT. KAbAWATl DEVI. 

110 I.C. 665=50 All. 885=26 A.L.J. 1106. 

A.I.R. 1928 All. 439. 

-‘Estoppel being simply a principle of the law 

of evidence, it creates no substantive rights of an 
absolute character, but can cnly operate to close 
the mouths of certain people who have acted in ft 
certain way from setting up what may be true facts 
of the case. {Coutts-Trotter, O.J.). J. PARAStT" 
BAMAYYAv. J. VENKATABAMAYVA. 103 I.C. 858*= 
1927 M.W..N. 311=A.I.R. 1927 Mad. 777. 
—S. 115—Election. 

- -.-Double remedy open to creditor—One chosen—" 

Creditor is not estopped from re-electing his remedy. 

Where the creditors have a double remedy open 
to them and they intentionally elect their remedy 
against thi* joint estate of the firm, there is nothing 
to estop them from re-electing their remedy against 
the separate estate of the individual partners. E^~ 
parte Adamson, In re Collie, (1878) 8 Ch. 807, Rel. 
on. {Rupchand BUaram, A.J.C.). Ahmad HAJI v. 
Mackenzie Stuart & Co. 105 I C. 366= 

A.I.R. 1928 Sind 40. 

- Election—Remedies — After election second 

remedy is lost. 

When a plaintiff has the choice of suing two 
persons on the same cause of action it may happen 
that if he elects to sue one and obtain a decree he 
is estopped from suing the other but if he obtained 
a decree on a mortgage under the belief that his 
mortgagor acted in a personal capacity but after¬ 
wards finds he was acting in a fiduciary capacity 
ho is not debarred from suing the right person. 
{Ramesam and Jackson, JJ*). AMMAKANNU AYI 
V. MURUGAYYA Odayar. 83 1.0.324= 

20 M L.W. 207=1924 M.W.N. 623= 
47 Mad. 850= A.I.R. 1924 Mad. 716= 

47 M.L.J. 85. 

-- Election of remedies. 

Person taking recourse to special procedure 
cannot fall back upon general one but must con- 
lorm to the special only. {Kinkhede, A. J. C.). 
LABHUA SAG V. CRETAN. 79 I.C. 161 = 

> 20 N. L. R. 145= A.I.R. 1924 Nag. 278. 

—S. 115—Equitable estoppel. 

-Donor's heirs challenging gift on the ground 

of insanity of donor—Donor and donee both made 
defendants and they successfully contesting suit— 
Subsequent suit by donor to cancel gift on tbe 
same ground is not barred nor does equitable 
estopi>el arise. Civil P. C., S. 11. {Iqbal Ahmad, J J- 
KAMPTA PRASAD MiSIR V. BHDLAI MlSIB. 

too I.C. 527=A.I.R. 1927 All. 365. 

-Person without right building spite o 

remonstrance by owner—Equitable Bstoppol lai 
down in 21 A. 490 (P. 0.) does not apply. 

{Daniels. J.). MAOLA v. BAHOBU. - 

' A.I.R. 1923 All. 867. 

- Essentials. , 

It is not enough for the defendants to show that 
the plaintiff landlord stood as’de and allowed tne 

structures to be erected. One of 
elements of equitable estoppel is that the P®' , 

who sets up that estoppel must have m g 

faith and must have been under the belief that he 



.-689 OlVUi, GEIMINAL AND BEVENTJB 690 

EVIDENOE ACT (1872), fi. 115—Execution sale. EYIDENOE ACT (1872), S, lia^Executlon Hale. 

had a right to put up the buildings. (I^indsay. J.). a mortgage on it and admits the existence of the 
MT. DULARI KOER V. SALIS Ram. 66 1.0.603= mortgage it is not subseq^uently open to him to 

A.I.R. 1922 All. 210. challenge the mortgage in a suit, on the mortgage, 
-^8. 113—Execution cale. by the mortgagee. .4 I.R. Kag. 282 and 47 Oal. 

- ,In ooonexion, with the sale of immovable 446, Rcl. oh. (ffindlay, Offy. J.C.)- GOVINDRAO v. 
property subject to an incumbrance the auction- HIBOHAND. 93 l.C. 563= A.I.R. 1926 Nag. 446. 
purchaser is entitled to contest the factum and the Execution of decree—Decree-holder s agent 

validity of the incumbrance. There is no rule of endorsing that property, need not bo so'd—Deoree- 
-estoppel which can prevent him from impeaching holder is not estopped from executing, against the 
the charge on the property ; 31 All. 683 (P.O.) ; property. {Jackson, J.). PARTHAS\RADHI -\PPA 

A. I. R. 1921 All. 79 and 33 Bom. 311 and 35 Bom. Rao o. ilD. ABDUI^ WahBB 3AHBB. 82 l.C. 434— 
275. Ref. {Shadi Lal,C.J. and Hilton, J.). MT. A.I.R. 1923 Mad. 270. 

MankauRv. IsharDAS. 120 l.C. 162=11 Lah. 90= - Failure to object. . . , . ^ i.. 

31 P.L.R. 358 = A.I.R. 1930 Lah. 40. A judgment debtor who might have raised objoc- 

-Landlord and Tenant—Suit for rent by land- tions to a sale in execution of a decree against him 

lord co-sharer a<^ain 3 t tenant—Money-decree pass- but has refrained from doing so or who might have 
ed—Decree executed as rent decree and holding appealed against the order for sale, has no right 
sold without objection—On partition holding allot- afcer the sale has been carried out to prefer an ob- 
ted to another co-sharer—Suit by co-sharer for re- jeotion that the property sold was nob legally sale- 
oovety of possession alleging purchaser to be land- able.|29 All. Cl2 and 28 Bom. 125, Foil. {Kanhaiya 
lord's benawiduf—Co-sharer judgment-debtor is Lai, J".). ilUKAT SiNGH u. MtSUA PARAS, 
not estopped from setting up that decree was only 79 l.C. 106= A. I. R. 1924 All. 726. 

money-decree and could not be executed as rent -Purchaser at execution sale is bound by the 

decree. (Das and Fazl AH, JJ.) BhagwandutT estoppel against judgment-debtor. 

Singh v. LACHMI N\RAYAN Singh. Where there was a sale in execution of a mort- 

119 l.C. 882= A.I.R. 1930 Pat. 150. gage decree in 1907 but there was a clerical error lu 

-Judgment-debtor not objecting to low price the description of the properties both in the morb- 

adverbised in proclamation cannot complain of it gage as well as in the decree, and there was a sale 

after sale. (Wallace and Madhavan Nair, JJ.). of the same properties in 1908 in execution of a 

Ramanathan Chbttiar V. RAMANATHAN money decree. 

OHBTTIAR. 117 l.C. 705= Held, (i) that the mortgagor would be estopped 

30 M- L.W. 995= A.I.R. 1929 Mad. 275, from denying the title of the mortgagee and could 

- A decree-holder, failing to mention charges in not take advantage of the clerical error to nullify 

Jiis favour is estopped from setting up such charges. the security granted by him (ii) that the purchaser 

Where a decree-holder fails to mention in the in execution of the money d.ecree purchased only 

eale proclamation, as required by O. 21, R. 66, any the right, title and interest of the judgment-debtor 

encumbrances or charges in his favour, he is estop- aud is in no better possession than ihe judgment- 

ped from denying that the property was sold free debtor, and was bound by the estoppel against him. 

from such charges : 15 Mad. 412. PolZ. ; see also (iifoolc^rjee and Cuminp, /</'.). NANDI Lal AGRANI 

47 Gal. 446. (Curgenven, J.). GiRIYA SHETTI v. u. JOGBNDRA CHANDRA DUTTA. 70 1 0.960= 

ANANTHAMMA. 100 l.C. 493=33 M.L.T. 49= 36C.L.J. 421=A.I.R. 1923 Cal. 53. 

A.I.R. 1927 Mad. 1142=52 M.L.J. 222. -Mortgage pending attachment notified in 

~Whoro the owner of a property sold in exe- sale proclamation—No notice to decree-holder— 

cution as the property of the judgment-debtor, Latter is not estopped from contesting validity of 

stands by and allows the purchaser to buy it, ho mortgage. (Stuart and Sulaiman, J J.). ROSHAN 

-cannot question the sale and claim the property LAL v. LALLU. 68 l.C. 790=44 All. 714= 

as his own. (Campbell, J.). JHANDA SlNGH v. 20 A.L.J. 722= A.I.R. 1922 All. 443. 

Harm.AN Singh. 94 l.C. 75 = 27 P. L.R. 260= -Property sold in execution as belonging to 

A.I.R. 1926 Lah. 415. one judgment-debtor—Others not objecting, can- 

- Sale proclamation — Omission to mention en- not afterwards sue for their share in the same they 

cumbrance—Knowledge of auction-purchaser — No are estopped. T. R. Arunachellem Chelii \. V. R. R., 
estoppel. 16 A. P. 171 ; 12 Mad. 19 ; M. A. R. Aruna- 

Where a property subject to a mortgage is sold chellam Chetti and Olpherts v. Mahabir Prasad 

in Court auction, and the auction-purchaser has Singh, L.R. 10 I.A. 25 ; 9 Cal. 65C, Foil. (Lyle, 

knowledge of the mortgage but through Court’s -4.J’.C.). .ABDUL RAZ.AK v. MUHAMM.AD ItAJJAM. 

mistake the sale proclamation does nob mention ®7 l.C. 797 = 9 O.L.J. 131= A.I.R. 1922 Oudh 11. 

that the property is subject to the mortgage, the - - Mortgagee briuging property to sale in exe- 

mortgagoe is not e.stoppud from enforcing tils mort- cution of simple money decree without disclosing 

gage as against the auction-purchaser. Further, mortgage—He is estopped from setting up mort- 

whera the mortgage is one with possession, posses- gage against auction-purchaser. [Brown, A.J.C.). 

sioQ itself is suffioieut notice to everybody concern- ijAUNG Kyin PEW v. MA. PwA ME. 

ed of the incumbrance and if the auction-purchaser 64 l.C. 953= 4 U-B.R. 62. = A I R - 1922 U.B. 1. 

is to be deemed in law to have had notice of the -C. P. Tenancy Act (1883), S. 42, requiring ex¬ 
mortgage, no plea of estoppel can be sustained. It press words for passing sir rights—Express 

is a settled rule of law that if a person either words not used, by agreement betwee- the parties 

knows a certain fact, or is presumed in law to who wanted the question to remain open—Vendor 

know a certain fact, the principle of estoppel can- cannot plead the statute as objection to vendee’s 

not apply. 80 Oal. 539, Ref.\ 22 Bom. 686, Dist.\ claiming those rights. He is estopped. (Lord Buck- 

36 C. 323, Ref. (Uisra, J.). TULLO v. INDAR master.) GULAB SINGH v. BaLLABHDAS. 

KunwaR. 93 l.C. 873=13 O.L.J. 154= 61 I C. 769=48 Cal. 591 = 48iI.A. 220= 

3 O.W.N. 346= A.I.R. 1926 Oudh 330. 19 A.L.J. 361 = 34 C.L.J. 1 = 25 C W.N. 938= 

-Where a person purchases certain property 14 M.L.W. 228=1921 M.W.N. 310 = 17 N.L.R, 84= 

in execution of a money decree expressly subject to A.I.R. 1921 P.C. 13=40 M.L.J. 418 (P.C.), 
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EVIDENCE ACT (1872), S. 118—Executor. 

—S. 115—Executor. 

— An executor who has entered upon his duties 
as such is estopped from pleading immunity from 
his obligation as executor, on the ground that no 
probate has been taken out by him. 84 M. 211, 
ttef. to. {Bamesam and Cornish^ JJ.). Nam* 
BERUMAIj CHETTI V. VEERAPBRUMAL PiLLAl. 

59 M.L.J. 596. 

—8. IIS—Fraud. 

■ Fraud committed upon creditors—Judgment- 
debtor cannot claim ownership of house (subject of 
fraud) or equitable interest in sums spent for build¬ 
ing it. {Ramesam and Jackson, JJ.). SUBHA 

RAO V. Veeranjaneyaswami. 

A.I.R. 1930 Mad. 298. 

- Fraiid upon registration land. 

Where the parties intended to hoodwink the Sub- 
Registrar by entering a piece of property within 
his jurisdiction in the sale-deed, in order to give 
that officer jurisdiction, the parties contemplated 
a fraud on the law of registration and so should 
not be granted any relief in a Court of justice. 
(Mukerji, j.). Ram Krishna v. Anand Krishna. 

118 I.C. 589= A.I.R. 1929 All. 578. 

-It is not open to a party to plead his own 

fraud against another, not a party to the fraud. 
iSulaiman and Kendall, JJ.). Ram Lae n. Har- 
PAL. 115 I.C. 113=1929 a.L.J. 423= 

A. I. R. 1929 All. 237. 

-A participator in-fraud, when the fraud is 

effected, cannot impeach the transaction on the 
ground of such fraud. 6 Bom. 703 and 11 Bom. 708. 
Bef. {Fawcett, Ag. C.J. and Murphy, J.). KONDI 
RAVJI V. CHUNI LATi RUPCHAND. 113 I.C. 229= 

53 Bora. 75 = 30 Bom. L.R. 1539= 

A. I. R. 1929 Bom. 1. 

-Party giving a particular form to a document 

for avoiding stamp duty cannot take aid of the 
principle that deeds and contracts of the people of 
India ought to bo liberally construed. 40 P.R. 
1913, Bist. (Tek Ckand, J.). Matu MAL v. 
Banarshi Das. 108 I.C. 593= 

A.I.R. 1928 Lah. 678. 

— -Unless a person is found guilty of cither an 

overt act or of an act of omission which is likely 
to induco the other side to believe that ho is 
entitled to commit the particular act complained 
of, there can bo no question of estoppel. Plea of 
estoppel can be maintained only if the conduct of 
the person against whom estoppel is alleged, is 
found to be fraudulent. 21 All. 496. (P. C.); 
30 Cal. 539 (P.C.), 27’o«.; A.I.R. 1927 Ondh 66, Bel. on. 
{Ookaran Nath Misra, J.l.RAM DATT v. Chhotak. 

106 I.C. 244=3 Luck. 133 = 4 0 W.N. 1019 = 

9 L.R.A. Rev. 336= A.I.R. 1928 Ondh 23. 
- Collusive decree. 

Where a person permits a collusive decree to be 
passed against him he and his representatives can¬ 
not thorcaft'T bo able as against the decree-holder, 
to assort the invalidity of such decree, although 
the decree is open to bo impeached by a creditor. 
11 Bom. 708, Foil. {Mears, C. J. and Dalai, J.). 
Dabhaiu laf. V. Mahuur ali Mian. , , „ 
101 I.C. 513 = 49 All. 640=25 A.L.J. 497= 

A. I. R. 1927 All. 538. 

- Fraud of the mortgagor. 

It is no answer to an innocent plaintiff, seeking 
to recover money which has been paid by him 
through deceit by which the plaintiff was induced 
to enter into an invalid transaction, to say that the 
transaction being invalid, no action lies. Suoh a 
suit is not based upon the transaction. It is based 
Upon the fraud of the defendant and is bound to 


EVIDENCE ACT (1872), S. 115—Inconsistent 
pleas. 

succeed. {Walsh and Pullan, JJ.). Shabzaiv 
Singh v . Nabain Kurmi. 101 I.C. 257= 

25 A.L.J. 37=A.I.R. 1927 All. 190^ 
- Party to fraud. 

Where the plaintiff succeeded in carrying out 
the fraud by executing a sale-deed of his property 
he is precluded from putting forward his own title 
to the property by taking advantage of his owxv 
fraud. 36 0. 551 {P.Cj.),Foll. {Qokul Prasad, J.)» 
Lachman Das v. Mulohand. 71 I.C. 441= 

A.I.R. 1923 All. 411. 

- One cannot take advantage of his own wrong or 

that of his predecessor. 

Where it is necessary for a ‘party who wishes to 
establish a certain state of things, in order to do- 
so to set up his own wrong doing, he will not be al¬ 
lowed to do so. An adopted son who merely takee 
from the adoptive father can be in no better posi¬ 
tion than the adoptive father himself and he will 
not be allowed to set up that his adoptive father’s- 
consent was obtained by a promise of corrupt pay¬ 
ment. The principle Nemo allegans tur pitudinen^ 
suam est adiendus is applicable in Tlidia. 82 M.L.L 
484 and 31 Bom. 305, Foil. {Schwabe, C. J. and 
Coutts-Trotter, J.). PARTHASARATHY BBDDI V. 
KANDASAMI ReDDI 73 I.C. 954=18 M L.W. 196- 

32 M L.T. 349=1923 M.W.N. 423= 
A.I.R. 1923 Mad. 711 = 43 M.L.J. 161. 

-Transfer of Property Act, S. 58 —Conspiracy 

])etween mortgagor find mortgagee—Object to* 
defraud latter’s creditor—Payment of mortgage 
falsely established—Mortgagee cannot sue for 
mortgage-money afterwards. {Byres and Stuart, 
JJ.). Muhammad Shapi v. Nanhe. 

' 63 I. C. 921 = 19 A.L.J. 434= 

A. I. R. 1921 All. 140. 
—8. 113—Ignorance of Law. 

_No estoppel can arise from ignorance of the- 

law which both parties are supposed to kn^- 
(Bealdand Chari. JJ.). MA Ma qyi v U. Chit PB. 

95 I.C. 879 = 5 Bur. L.J. 56 = 
A.I.R. 1926 Rang. 131. 

_No estoppel can arise in favour of party 

misled only by his own ignorance of law. {Waeir 
Hasan and Ashworth, A. J. Cs.). AmjadKhAN^. 

Ashraf Khan. 87 I-p-^^^-2 O.W.N. 83— 

28 O.C. 265= A I- R. 1925 Oudh 568. 

_Where the defendants, transferees of certain 

tenures were ignorant of the fact that the tenuraa 
were inalienable and liable to forfeiture on aliena¬ 
tion but the landlord was in no way responsible for 

such ignorance. , 

Held, that this cannot raise any estoppel againss 
him nor can the fact that he did not exercise bie 
right of enforcing forfeiture prior to the suits bar 
him from doing so now or raise any estoppel against 
him. If the tenures, the defendants purohased, 
are forfeitable ones, they must take the consequenc 

and cannot complain even if they paid fml J® 

[Aj/ling and Krishnan, JJ.). ZamORIN - 

Lmd Nair. 15 M.L.W. 

A.I.R. 1922 Mad. 290^ 

—S. 115—Inconsistent pleas. 

■Appeal — Objection to forum --Subsequent 


hange of contention — Estoppel. ^ ^ 

A preferred an appeal to the Ooramissioner 
n order rejecting certain objections ^ 

aation of a sale. The appeal was opposed by 
he ground that the case was governed by the new 
'enanoy Act and that the appeal should ha , 
.led in the High Court. The appeal was - 

nd presented to the High Court. B then change* 
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EiriOENOB ACT (1872). S. IIB—Inconsistent 

pleas. 

his position and contended that the case was not 
governed by new law but by old law and no appeal 
lay to the High Court. 

Beldt that B wae estopped from raising any 
question of jurisdiction inasmuch as it was on his 
own insistence that the appeal was returned by the 
Commissioner. By his objection he had accepted 
the jurisdiction of the High Court as the proper 
forum of appeal. {Sulaimckn und Pullant JJ.). 
Ram KhbCjAWan Singh v. maharajah of 
BENARES. 120 I.C. 125=1930 A.L.J. 224 — 

A.I.R. 1930 All. 15. 

-- Scope of. 

Whore the tenants of a holding take up a posi¬ 
tion in proceedings under S. 105, Ben. Ten. Act, 
that the application does not lie and the applica¬ 
tion is withdrawn, they will not be allowed to say 
ia subsequent proceedings in suit that the applica¬ 
tion operated as a bar to it. The principle is that 
a party litigant cannot be permitted to assume 
inconsistent positions in Court, to play fast and 
loose, to blow hot and cold, to approbate and re¬ 
probate to the detriment of his opponents and that 
this wholesome doctrine applies not only to suc¬ 
cessive stages of the same suit but also to another 
suit other than the one in which the position was 
taken up provided the second suit grows out of the 
judgment of the first. A.I.R. 1924 Cal. 600, FoH. 
{Mukerjee and Bose, JJ.). HEMANTA KUMARI 

Devi v. prasanna Kumar dathi. 120 I.C. 24)— 

56 Cal. 584= A.I.R. 1930 Cal. 32. 
-A party having claimed on basis of invest¬ 
ment in commercial speculations cannot claim on 
another basis wh**n he finds that the first basis is 
prejudicial to him. [Viscount Sumner.) Hariram 
SEROWJEE V. MADAN GOPAL BAGLA. 

114 I.C. 565=1929 A L.J. 406 = 49 C. L.J. 335- 

33 C.W.N. 433 = 31 Bom. L.R. 710 = 
1929 M.W.N. 422 = 30 M.L.W. 835 = 
A.I.R. 1929 P.C. 77 = 57 M.L.J. 581 (P.C.). 

__Where plaintifi has obtained a decree on the 

representation that a Court had jurisdiction, sub¬ 
sequently he cannot go back upon it and urge want 
of jurisdiction. [Faivcett, Ag. C. J. and Mur~ 

phy, J.). Kondi Ravji v. Chuni Lal Rup- 
CHAND 113 1. C. 229 = 53 Bom. 75 = 

30 Boro. L. R. 1539= A. I. R. 1929 Bom. 1. 

-Consignor taking delivery of goods on 

strength of bill-of-lading and basing his suit on 
it— H6 Gftnuot say Iib not bound by its tortzis. 
Qlyn V. East and West India Dock Co., (1882) 
7 A. C. 691. Rel. on. [Uukerjiand Bose.JJ.). EZE- 

KEiL V. British India steam Navigation Co., 
Ltd 117 I.C. 851 = 33 C.W.N. 169 = 

A.I.R. 1929 Cal. 260. 

■--Where a party got a revision dismissed on 

the ground that an order could be attacked in 
appeal, he is estopped from raising a plea in appeal 
that the proper remedy was by way of revision 
because that order could not be attacked in appeal. 
{Dalip Singh. J.). Mathra Das and Sons v. 
Kaushi Ram. 120 I. C. 594 (Lah.). 

_Where a person has successfully opposed an 

application under S. 47. Civil P. C., on the ground 
that that section did not apply, ho cannot subse¬ 
quently raise a plea in a suit brought by the appli¬ 
cant that the suit was barred by S. 47. [Einkhede, 
A J. C.). UTTAMCHAND V. Shaligram. 

117 I. G. 285= A. I. R. 1929 Nag. 79. 

-A decree-holder filed a suit against a son of 

his judgment-debtor for ousting him from posses¬ 
sion, which he had acquired as a stranger under 


EVIDENCE ACT (1872), 8. 115—Inooniistent 

pleas. 

O. 21, R. 100, in a previous execution proceedings. 
The decree-holder contended that the son was 
separate and was not tho legal representative of his 
father and succeeded in getting possession of part, 
of the property. He next started execution pro¬ 
ceedings with respect to the rest alleging that the- 
son as a legal representative was bound by the- 

0 OfQO 

Held, that the decree-holder cannot be allowed to- 
come forward on his new and entirely inconsistent 
allegations with his previous one, there being no 
provision either of law or equity to justify the ex¬ 
traordinary volte face. [Findlay, J.). SETH Kisan- 
LAL V. BAJIA Teli. 113 I. C. 146 (Nag.). 

-Appeal rightly filed in Revenue Court dis¬ 
missed on respondent’s objection to jurisdiction— 
Appeal subsequently filed in Civil Court—Respon¬ 
dent cannot plead want of jurisdiction of Civih 
Court. 3 0. C. 32 and 2 O. C. 188, Foil. [Qokararu 
Nath Misra and Srivastava, J’cT’.). SAIRA BIBI v. 
CHANDRA PAL SiNGH. 114 I.C. 120 = 

5 O.W.N. 897=4 Luck. 159 = 
10 L.R.A. Rcy. 211 = A.I.R. 1928 Oudh 503. 

-Where a person claims a certain property by 

cbaDenging a certain trust deed, he cannot, on., 
failure of tho claim, claim the property under the- 
trust dcod. dttd Uddhavdti No^iv^ JJ*)* 

SIVARAMA KRISHNAIEB V- SIVAKAMI AOHI. 

100 I.C.648 = A.I.R. 1927 Mad. 438. 

Contrary plea cannot he allowed in appeal so as- 
to place opponent at a disadvantage. 

A litigant who has all along maintained a posi¬ 
tion in support of one branch of his suit cannot be- 
permitted when he fails upon this branch to with¬ 
draw from tho position and assert the contrary 
more especially when ho thereby places his ox^po— 
nent at a great disadvantage. [Lord Salvesen.) 
PUSPHAVATI ALAKH NARAYAN GAJPATIRAJ v.. 

Secy, of State. 94 I.C. 501 = 49 Mad. 249= 

S3 I.A. 64=43 C.L.J. 378 = 28 Bom. L.R. 865 = 

24 M L.W. 9=1926 M.W.N. S83 = 
A.I.R. 1926 P.C. 18=50 M.L.^. 391 (P C.). 

-Suit filed in Small Cause Court—Defendant. 

contending suit is not small cause—Plaint re¬ 
turned and tefiled in ordinary Court—Defendant 
estopped from contending that suit is small cause, 
13 A. L. J. 854, Rel. on. [Daniels, J.). KARTAR 
Singh v. Nanda. 

95 I.C. 846 = A.I.R. 1926 All. 664. 

- Valuation of suit—Acceptance by defendant — 

Plaintiff camxot re-open the same in P. G. applica¬ 
tion. 

On an application by the defendant for leave to 
appeal to the Privy Council against the appellate 
decree in a suit where tho suit was for declaration 
without consequential relief falling under Sch. If, 
Cl. 17 of the Court Pees Act, tho value given in the 
plaint for purposes of jurisdiction must be held to 
be the market value of the subject-matter of the 
suit, and where it has been stated to be Rs. 10,000 
the defendant having accepted the valuation so- 
given, it is not open to the plaintifi to show that 
the value of the subject-matter is less than 
Rs. 10,000. [Ramesam and Venkatasubba Rao, JJ.). 
CHELASANI RATTAYYA V. ANNE BRAHMAYYA. 

91 I.C. 572= A.I.R. 1925 Mad. 1223 = 49 M.L.J. 309. 

—- Joinder of parties. 

Where defendants in a redemption suit opposed* 
plaintiffs’ application for joining other part-pro¬ 
prietors of the land in suit, and the Court there¬ 
fore rejected plaintiff’s application. 
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EVIDENCE ACT (1872), S. 118—Inconsistent 
pleas. 

Held, defendants afterwards cannot attack the 
'^d.ecree on the ground of non-joinder of parties. 
{Dawson-Miller, C.J. and MuUickt J.). SRI KaNTA 
PRASAD V. Jag SAH. 84 I. C. 293 = 

3 Pat. 818=6 P.L.T. 237 = A.I.R. 1925 Pat. 57. 

-Statement in the pleading would be a bar to a 

'difierent averment in the course of the proceeding. 
{Sanderson, C.J. and Richardson, J.). BURN AND 
CO., LTD. V. H. H. THAKUR SaHIB SHREE LAKH* 
DIRJEB. 83 I. C. 260 = 28 C.W.N. 104= 

A. I R. 1924 Cal. 427. 

- Admission as to valuation by a party will bind 

him. 

Defendants who accept the value of property for 
purposes of jurisdiction cannot be heard to ques¬ 
tion that value subsequently. The value of the 
property is a question of fact. It is not proper for 
a party by an admission as to a lower valuation to 
suder an appeal to bo heard by a single Judge and 
then to claim a higher valuation for the purpose of 
obtaining an appeal to the Privy Council. {Ash- 
worth and Simpson, A.J.Cs.). Bh.AGWATJ PR.\SAD 
V. ACHHAIBAR SlNGH. 74 I.C. 214 = 9 O-L.J. 531 = 

26 O.C. 24=A.1.R. 1923 Oudh 93. 

—S- 115—Interpretation. 

-“ Permitted another person to believe a thing ” 

— Meaning. 

By the words “permitted another person to be¬ 
lieve a thing", etc., the section contemplates that 
not merely may there be active inducement on the 
part of the declarant for a belief in the mind of 
another person but it is enough if the declaration is 
such by which the declarant in the ordinary course 
l)ermits somebody else to believe in the truth of 
the declaration and to act on that belief. (Mukerji 
and Mullick, JJ.). Barkat ALI v. Prasanna 
KUMAR. 33 C. w. N. 873= 

A. I. R. 1929 Cal. 819. 

—S. 115 —Judgment. 

- Recitals in — If operates as estoppel. 

Where a dispute between parties in a suit is re¬ 
ferred to arbitration and one of the parties alleges 
pirtitioii, which is subsequently mentioned in the 
award, the other party is not estopped from denying 
the partition in a subsequent suit. {Rupchand and 
Wild, A. J, Cs.). UTAMCHAND V. Sajandas. 

123 I.C. 698= A.I.R. 1939 Sind 182. 

-A party to a decree creating a charge on his 

property is estopped from saying that he is not en¬ 
titled to create the charge or mortgage on the pro¬ 
perty. 10 Bern. 342 and I. R. 1923 Bom. 276, 
Hist. {Patkar and Murphy, JJ.). SHANKAR KON- 
DAPPA V. GANPAT SHANKARSHET. 

119 I.C. 186=31 Bom. L.R. 439= 

A.I.R. 1929 Bom. 227. 

-It is a well-known rule of law that where a 

party has asserted a certain position in a previous 
litigation ho cannot re-agitate the matter on the 
assumption of fresh facts against persons who were 
parties’whether as plaintiSs or defendants in the 
previous suit. {Dalip Singh, J.). BHODA v. ShEO- 

(jhand. 106 I.C. 434 (Lah.). 

- Estoppel by record. 

ISstoppel by record operates as an estoppel to the 
whole right and not to a fragment of it which might 
bo given eflect to or repealed by the decree of Court. 
Radar Dee v. Habib Merican Noordin, (1909) A.C. 
015 and Jones Rrothers, Ltd. v. Woodhouse, (1923) 
Oh. D. 117, FoU. eVazir Hasan and Baza, JJ.). 
Duroa Pras.adv. Jagat Git Singh. 

112 I.C. 169=3 Luck. 487 = 
5 O.W.N. 26S = A.I.R. 1928 Oudh 359. 


EVIDENCE ACT (1872), S; 115—Laohes. >aiYa 

-Symbolical possession given by Court though 

actual possession should have ubeen..-given-:— 
Judgment-debtor is bound by the order —^ Prin¬ 
ciple of estoppel applies. {Jai Lai, J.), HARBHAG- 
WAN V. TA2A. 89 I. C. 596-26 P.L.R. 946= 

A. I. R. 1926 Lah. 39. 

-Case decided by appellate Court on one 

ground—Other grounds though relied on by Iqwer 
Court are not estoppel by record. {Rankin and 
Mukerji, JJ.). CHITPOBE GOLABARI OO., LTD. 
V. Giridhari Lal Sbrogi. 78 I. C. 893= 

A.I.R. 1925 Cai. 989. 


— -Civil P.C., 8ch. 2, Para. 14—Parties represent¬ 
ing whole property to be theirs—Third persona 
interested in the property but arbitrator unaware 
of the fact and deciding the dispute—Party to re¬ 
ference are estopped from challenging award. {MuP 
lick and Kulwant Sahay, JJ ). SHAIKH MUHAM¬ 
MAD Khalil t>. Shaikh Abdul Rahim. 

93 I.C. 261 = 4 Pat. 670 = 7 P.L.T. 644= 

A.I.R. 1925 Pat. 810. 

-A plea unnecessarily raised by a party and 

decided by the Court also equally unneoesaarily 
does not estop the party from putting the same in a 
later suit. {Campbell, </.). SOHAN SINGH t>. 
Jawal Singh. 73 I. C. 894= 

A. 1. R. 1923 Lah. 248. 

-Estoppel can be proved by a judgment given 

by consent as by a judgment given after opposition. 
In either esse the estoppel consists of the establish¬ 
ment of facts by order of the Court either by an 
agreed statement by the patties, or by the adjudi¬ 
cation of the Court upon the controversy being 
fully heard. {Lord Buckmaster.) STEPHENS & OO. 
V. ALLEN. A.I R. 1921 P.C. 231 (P.G.). 

- Party not bound by the judgment cannot plead. 

Per Kuinaraswainy, J. —Estoppel must be 
mutual and it is difficult to see how a party not 
bound by a judgment can set it up in bar against a 
party to it. 

Whatever would estop or bat persous whose title 
is set up must also bar the persou pleading jus ierti* 
whether the estoppel is by record, deed or in pa^^ 
{Wallis, C.J., Spencer and Kumaraswami Sastr*, JJ-)~ 
SECY. OF STATE V. AHMAD BADSHA. 

67 I C. 971 = 44 Mad. 778=14 M.L.W. 128= 
14 M L. W. 188=1921 M. W. N. 976= 

A. 1. R. 1921 Mad. 248= 
41 M.L.J. 223=41 M.L.J. 2/8 (P.B^). 

—S. 115—Laches. 

__^The delay of nearly five years prior to the 

suit for rescission of contract on the grounds of 
defect in title of plaintifi’s vendors and onerous 
covenants is highly prejudicial to the dofendants- 
vendors, especially when the plaintiff was 
ously seeking to enforce the contract against his 
vendees notwithstanding the defects. 
conduct in enforcing the contract against 
vendee and laches of five years workout 
against him and equally debar him ® 

his claim. {Rupchand. Aq. C. J.). 

CHERJI BILLIMORIA U. TARACHAND 

DAS AI.R. 1930 Sind 66. 

-Length of delay and nature of acts done 

during the interval are material R 

{Bagutey, J.). MAUNG KAJAING v- P. L. i- a. • 

CHETTIAR PIEM. Il6 I. C. 

-A mere delay in filing a suit ^es 

constitute acquiescence. 1 All. 82, ^ 

J.C.). Narayan V. raja rf 405. 

109 I.C. 286 =A. 1. R. 1927 Nag. 
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EVIDENCE ACT (1872). S. 115—Laches. 

- ■ Length of delay and nature of acts done dar¬ 
ing interval are material. 

Thus the doctrine of laches in Courts of equity 
is not an arbitrary or technical doctrine. In a case 
in which it would be practically unjust to grant a 
remedy either because the party has by his conduct 
done that which might fairly be regarded as tanta¬ 
mount to a waiver of the remedy or where, he has 
by his conduct and neglect, though perhaps not 
waived the remedy yet has rendered the situation 
of the other party such as it would not bo reasona¬ 
ble to render it, in both these cases, lapse of time 
and delay are most material if afterwards the 
remedy is asserted by the party making delay. 
(Schwabe, C. J. and Couit.<i-Trotter, /.). W. 
BRUNTON V. JOHN E. c. BRUNTON, 78 I C. 299 = 

A I R. 1925 Mad. 360. 


- Proof of. 

The plea of laches on the part of the plaintiff 
as barring his right to enforce some remedy must 
be established by evidence of facts amounting to 
waiver, abandonment or acquiescence on the part 
of the plaintiff and i?uch evidence must be plain 
and unambiguous. {Kinkhede, A.J.C.). Nar.VYAN 
V. Mt. TULSni. 80 I.C. 607= A.I.R. 1925 Nag. 104. 

-Lessee entitled to renewal not asking for 

same but continuing in possession and willing to 
do his part of agreement is not guilty of laches. 
{Abdur Rahun and Oldfield, J.T.). T. PICHT NAIDU 
u. C. Jefferson. 60 I.G. 591 = 44 Mad. 230= 
1921 M.W.N. 31= A.I.R. 1921 Mad. 541 = 

41 M.L.J. 94. 

—S. 115—Landlord and tenant. 

-A imrchasing non-transferahle occupancy 

holding in execution of mortgage-decree against 
tenant—On landlord proceeding to execute rent- 
decreehy sale of holding A depositing decretal'amount 
—Withdrawal of deposit by landlord—Acceptance of 
deposit even under i^rotest held to amount to recogni¬ 
tion of A’s tenancy. 

4 purchased a non-transferable occupancy hold¬ 
ing in execution of a mortgage decree against the 
original tenants. The landlord of the holding 
obtained a rent decree against the original tenants 
and proceeded to sell the holding in execution of 
the decree. A put in an application praying to 
deposit the decree-holder’s dues under S. 170. The 
Court after making a remark. “ Hoard pleaders on 
both sides ” permitted the deposit. The landlord 
withdrew the deposit, but after A instituted a suit 
for declaration of his title contended that the with- 
drav.al was made under protest and did not amount 
to recognition by him of ./I's trnancy. 

Heldy that the fact of the withdrawal of the 
deposit by the landlord amounted to a recognition 
by him of the tenancy of A. 

Seld also : that from the remark of the Court, 
“ Heard pleaders on both sides ”, it could not be 
assumed that the withdrawal had been made on 


protest. 

Held further that assuming there was a protest 
by the landlord the acceptance of the deposit by 
him amounted to recognition of tenancy on the 
principles of estoppel. 6 C. L. J. GOI ; 7 I. C. 477 ; 
26 I. C. 343. Rel. on ; 30 I. C. 83 and A. I. R. 1926 
Cal. 1215, Disi. {Mitter and Patterson, JJ.). Chhota 
Murari Mohan panda V. Protap Narain Pan- 
BA. A. I. R. 1930 Cal. 743. 

-A tenant cannot refuse to pay the rent, be¬ 
cause the landlord for a number of years made no 
claim for rent for the land occupied bv the tenant. 
{Mohiuddin, A. J. C.). Kampta PRASAD v. Ram 
Saran Singh. 117 I.C. 287=A.I.R. 1929 Nag. 123. 


EVIDENCE ACT (1872). S. 115—Landlord and 
tenant. 

-Where the tenancy under the plaintiff is once 

denied, the tenants would not be entitled to claim 
on a future occasion that the tenancy under 
the plaintiff was subsisting. {Snhrawardy and 
Mullick, JJ.). HATIMUBLAH V. MAHOMED ABJU. 

113 I.C. 13 = 32 C.W.N. 391 = 
A.I.R. 1928 Cal. 312. 

-Tenant is not estopped from disputing land¬ 
lord’s title if he executed the kabuliynt through 
fraud or mistake. [Cuming and Chakravarti, JJ.). 
CHENGTU SARKAR V. JAHERUDDTN MONDAIj. 

91 I.C. 669=A.I.R. 1926 Cal. 720. 

-Acceptance of rent by landlord from mort¬ 
gagee of tenancy—Landlord is not estopped from- 
contending that mortgage was invalid. {Dalai, 
J.C.). Hari K.ISHEM Das v. Matku Lab. 

87 I.C. 959= A.I.R. 1926 Oudh 37. 

-A claim for rent is a recurring claim and it 

is open to the tenant at any time to take an objec¬ 
tion on the grouud that the claim contravenes the 
])rovisions of the law. {Dawson-Miller, C. J. and 
Mullick, J.). W. H. MEYRICK V. DiPA PANDEY. 

84 I.C. 361 = 3 Pat. 825=6 P.L.T. 637= 

A.I.R. 1925 Pat. 185. 

- Acceptance of rent. 

There is no peculiarity in the law of estoppel iu 
India as distinguished from that of England. The 
law of India is compendiov? :ly set forth in S. 116 
of the Indian Evidence Act. Act 1 of 1872. Taking: 
of a rent each year under a mistaken belief may 
bar by estoppel the owner from any claim for 
mesne profits during the particular year or years 
for which such rent was received. It would estop' 
the owner from maintaining that the person who 
paid the rent possessed the property with a liabi¬ 
lity to account or possessed on any other or further 
terms than on payment of the rent made and taken. 
In cases of estoppel the onus of establishing the 
facts and circumstances from which estoppel arises- 
rests upon the person pleading it. {Lord Shaw )■ 
Mitra Sen Sinoh v. Mt. Jankt Kuar. 

82 I. C. 946 = 46 All. 728=51 I. A. 326= 
23 A.L.J. 172=6 L R. P.C- 12 = 
26 Bom. L.R. 1134=4.1 C L J. 468 = 
20 M.L.W. 566=1924 M.W.N. 703= 
35 M.L.T. 247 = 27 O C. 208 = 29 C.W.N. 533 = 

3 P.L.R. Civ. 169=A.I R. 1924 P C. 213= 

47 M.L J. 591 (P.C.). 
-Where in a lease, lessor stated that descrip¬ 
tion of land by acreage was conjectural and subse¬ 
quently in the transaction with a .third party the 
acreage was determined, lessor is not estopped as 
against lessee from adhering to his statement in 
the original lease. (Das and Foster, JJ.). Messrs. 
LINTON MOLESWORTH AND CO. V. JAGANN VTH 
SUPAKAR. 77 I.C. 403 = 1 p. L. R. 377 = 

5 P.L. T. 437= A.I.R. 1924 Pat. 226. 

Where the lessors had a right to build on the 
land, but they did not produce the lease deed in 
their possession which w’ll show under what terms 
they had such a right, the mere fact that the land¬ 
lord stood by while the tenants built on the land 
will not estf'p the landlord from pleading that the 
lease was only a temporary one. {Dawson-Miller, 
C. J. and Mullick, J.) Budhan Tebi v. Madan- 
MOHAN LAB. 68 I.C. 653 = 3 P.L.T. 485= 

A.I.R. 1923 Pat. 111. 

-Whore the entry in the Thakbust khasra has 

been made in fraud of the owner, the withholding 
of the rent collected by the thikadar of the proprie¬ 
tor does not create an estoppel or destroy the 
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EVIDENOB ACT (1872), B. 115—Landlord and 
tenant. 

^relationship of landlord and tenant. {Mr. Ameer 
AH ) JAGDEO NARAIN SlNGH V. BALDEO SINGS. 

71 I.C. 984=1923 M.W.N. 361 = 
27 C.W.N. 925=3 P.L.T. 605=49 I. A. 399 = 
36C.L.J 499=32 M. L. T. 1=2 Pat. 38= 
A.I.R. 1922 P. C. 272=43 M L.J. 460 (P C.). 

_Person suing another for rent is estopped 

■from questioning tenancy afterwards. {Das and 

A.I.R. 1921 Pat. 470. 

—S. 115—Minor—Applicability. 

—The rule of estoppel is a rule of evidence 

and it must be taken subject to the Contract Act. 

and it is doubtful whether S. 115 of the Evidence 

Act anPlies to infants. , . -i. 

In order to support the plea of estoppel in the 

case of infants, fraud operating to deceive must 

be found as a fact. 25 Cal. 616, FM. 

Adami, JJ.). GANGANAND SINGH V.RAMESHWAR 

Singh bahador. 102 

8 P.L.T. 730= A I R- 1927 Pat. 271. 

—S. 115—Minor—Attestation by. 

_The law relating to estoppel must be read 

together with, and subject to other 

-such as those relating to contract and 

property, and that where such laws declare m- 

iant to be free of liability in f 
-transaction, he cannot be made 
an estoppel, for an estoppel cannot alter the law. 
Attestation of a sale-deed by minor does not estop 
from subsequently claiming the 
126 Cal. 381, Rel. on. {Duckworth, J.). 

V. Ma ^ ^ 141=A.I.R. 1927 Rang. 108. 

suit and having common intorast with the other 
plaintiff, hie brother, and taking 

proeeenting the case, is ,u“t 

the validity of the .F K ^ 

■20 All. 90 ^d A.I.R. 1924 All. 54, D>st (Banins 

and King. JJ.). BlNDA o M ANG A^Jt.^9^6 I.C, 6^^^ 

A.I.R. 1926 All. 673. 

-tract 18 void as against Him 

irom Pl-dmg “inority •. AJ- R^ 1928 ^P. C. 

PolL\ 21 Bom, I fli T O 457i deemed over- 
M J.)^ Balangowda BHIMAN- 

OOWOA . .-34- 

_A. contract entered into by a ™inor is void 

and the minor is not ent^ed^into by him 

minority as ^ rooreseuted himself to 

oventhoughhehadfalsely rop 3 party to 

be of age and thereby indue ^ . 

enter into the contract: 15 N^ L-^ ^ ^65; 

Levene v. Drougham, ^ Roi 26 Cal. 331; 

R. Leslie Mad. 33; A.I.R. 1927 

30 Cal. 539 33 , t 071 Ref.; 21 Bom. 

Kang. 303: ^ R^igas’^Bom. 169, Nolfoll.\ 

108 ; 41 Bom. 430; A'if • 1 Lab. 339; 

A. I. R. 1928 Lah. 1923 Lab. 609 

69 I. C. 393, Ooerruled hy A. l. 

and \6 C. W. N. '/cHAND V. SETH CHUN- 

■{Staidey A. ^ 83 = A.I.R. 1929 136- 


EYIDENGB ACT (1872), S. 115—Minor—Returned 
of benefit. 

•Where an infant has induced a person to con- 


tract with him by means of a false representation 
that he was of full age, he is not estopped from 
pleading his infancy in avoidance of the contract. 
Though S. 115, Evidence Act, is general in its 
terms, it must be read subject to the provisions of 
the Contract Act declaring a transaction entered 
into by a minor to be void : 69 I. 0. 893; 1 Lah. 
839 and 60 I. C. 267, Overruled. {Shadi Lai, C, J., 
Broadway, Harrison, Tek Chand and Daliga Singh, 

//.). KHAN GGL P. LAKHA SINGH. ^ 

Ill I.C. 175=9 Lah. 701 = 10 L.L.J. 413= 
30 P.L.R. 60 = A.I.R. 1928 Lah. 609 (P.B.). 

_—Section 115 of the Evidence Act is no more 

than a rule of evidence and a rule of evidence can¬ 
not be so construed as to nullify the express provi- 
Bions of S. 11 of the Contract Act. , , , 

In a suit upon a promissory note executed by tno 
defendant while he was a minor, although Ae mis¬ 
represented his age to the plaintifi, the defendant 
is not estopped from pleading his minority in 
defence to the suit; 8 A.L.J. 1058, FoZJ {Prideaux, 
A T n \ PUNDLIK V. BHAGWANTRAO. 

A. J. C.). 893 = A.I.R. 1926 Na«. 491. 

—S. 115—Minor—No estoppel. 

_ Sale\by guardian — Minor*3 letter staling neces- 

sity—If operates as estoppel. 

Where at the time of sale of property by a guar¬ 
dian of a minor, the latter signed a letter which 
stated in detail that necessity for sale existed and 
whore the object of taking the letter from i^he 
minor W 49 not to assure the vendee that 
existed but was to prevent the minor from bringing 
a suit to set aside the sale, the minor in ®- fo' 
nossession of property is not estopped from denying 
^hfelu^noe of legal oeoossity ae he i® °ot shown 

to have caused or v C I SIT A- 

that necessity existed. {Macnatr, 

RAM n. MGLCHAND. ^ ^ ^ ^115 

A dfoT^eMouted^' by' minors is a nullity and 
incapahie JAI 

KiSHOm’ lo“^. 387, =20 A L J. 683 = 

KISHORI. g28-32C.W.N. 874=5 O.W.N. 547 = 

28 M L.W. 17=30 Bom. L.R. 1346= 

i.I.R. 1928 P.C. 152=58 M.L.J. 88 (P.C). 

_-Principle of estoppel cannot be applied to ^ 

infant who is incompetent ^^oo»tract under S. 11 

of the Contract Act. 43 I.A. 256 (P.C.); 15 A. L. 

iJ fTi. {Hallifax, A. J. C.). GOKULDAS «• 

GULAB RAO. 89 I.C. 143= A.I.R. 1926 Nag. lOB. 

_ ->70 estoppel against statute—Minor “ 

estopped from pleading fiinority. 

Raymond and Kemp, A. J- Cs.). - - i6l = 

ROSHAN KHUDABUX. 1 

16 S.L.R. 112= A.I.R. 1923 Sind 5 (F-B-i- 

-S. 115-Mlnor-RepresentatlYC of. ^ 

-Guardian and Wards Act, b. 30 lo 8^^ 

without permission—Later sale with pc 

Vendee undertaking to pay mortgagor not PP 

from contesting validity °f 
7.54, Rel. on. {Ashioorth and Iqbal Ahtn , 

Maesud ali V. Sheikh Abdulba. . AQAfjas 
108 I.C. 723 =50 All. 218=25^Aa^J. 

-S. 115-Mlnor-Hetarned olage 

--Whore a minor representing himseit^^.^ 

executes a mortgage-deed, t^® “ minority but the 

ho is not estopped from “'^-VrJstitutiott 

Court can on equitable grounds order testitui. 
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BVIDEKGE ACT (1872), S. 115—Minor—Returned 
of benefit. 

■of benefit received by himself if the oiroumstances 
of the ease so require : A. I. R. 1928 Tjah. 609, Foil. 
iTek Chandand Hilton, JJ,). BuDHA StnQH v. 
TjAEHMI OHAND. 30 P.Ii.R. 584= 

A.I.R. 1929 Lah. 880. 

' ■ -Minor between 18 and 21 is not estopped 
■from pleading his minority—Court may relieve the 
other party on general principles of equity. {Dalai, 
J.). RADHA KISHAN V. BHUREY LAL. 

110 I. C. 373=50 All. 852=26 A.L.J. 837= 

A. I. R. 1928 All. 626. 
——But the minor, in equity is required to re- 
fiurn the benefit he has received by making a false 
representation as to his age, if he wants to chal¬ 
lenge his own act: A. I. R. 1928 Lah. 609 (F.B.), 
Foil. {Shadi Iddl, C.J. and' Johnstone, J.). NAGASH 
Muhammad v. Fateh Muhammad. 

Ill I. C. 344=29 P.L.R. 608. 
Where a minor selling his property dis- 
lionestly represents to the vendee that he is a 
major and that vendee believes that representation 
and acts on it in taking the sole-deed from the 
minor as a major, the minor is not estopped under 
115 from denying that he was a major at that 
date. iLeslie v. Shiell. (1914) 3 K. B. 607 
A.8. No. 89 of 1920, Fo/2.] But if he olaims a declara¬ 
tion that the sale is void under S. 41 of the Speci- 
-fio Relief Act that relief may be granted to him on 
the condition that he makes such compensation to 
defendant as justice may require: 7L. W. 124, 
Jtef. {BeUly, J,). Venkataramayya w. Punnayya. 

94 I. C. 853=23 H.L.W. 521= 
A.I.R. 1926 Had. 607. 
—8. 115—Minor—Rule applies. 

-The language of S. 115 is comprehensive 

enough to Include a minor: 26 Cal. 881, Z)t5s. 
Jrom. {Shadi half C.J., Broadway, Harrison, Teh 
Chand and Dalip Singh, JJ.). KHAN GUL v. 
XAKHA Singh. Ill I.c. 173 = 9 Lah. 701* 

10 L.L.J. 413 = 30 P.L.R. 60= 
A.I.R. 1928 Lah. 609 (F.B.). 

-Pro-note by—Mis-representation as to age— 

Minor may be estopped from pleading minority. 
'{Macleod, C.J. and Shah, J.). .TASRAJ BASTIMAD 
■V. SADASHIV MAHADEO WALBKAR. 

64 I.C. 457=46 Bom. 137 = 
23 Bom. L.R. 975=A.I.R. 1923 Bom. 169. 

-The word “person** as used in S. 116 should 

mot be narrowed down to exclude an infant. Neliuyn 
•V. Stocker, (1859) 4 De G. & J. 458 and 25 Cal. 371, 
Foil. Other oases discussed. {Chevis, A.O.J. and 
Jje Bossignol. J.). WA8TNDA Ram v. Sita Ram. 

59 I.C. 393=1 Lah. 389=51 P.W.R. 1920= 
50 P.L.R. 1921 = A.I.R. 1921 Lah. 312. 
If a minor obtains a loan on the representa¬ 
tion that he is of age, be cannot plead his infancy 
as defence to a suit on the loan. (Le Bossignol, J.). 
HArji-Mal V. ABDUL HALIM. 60 I.C. 267 (Lah.). 

—S. 115—Mistake. 

-Vendor and vendee both advised by same 

■solicitors—Both sharing same mistake as to ven- 
•dor’s title due to solicitor's advice—Vendee paying 
purchase money and vendor utilising it to obtain 
transfer—Defect in title of vendor discovered— 
Vendee is not estopped from claiming back pur- 
'Chase money as vendor did not act on faith of 
vendee’s representation. [Shah, Ag. C.J. and Kin¬ 
caid, J.). Meghji Moorji w. Tyeballi kam- 
RUDDIN. 90 I.C. 189 = 26 Bom. L.R. 1019= 

A I.R. 1925 Bom. 64. 

—- Wrong statement as to one's rights—Ho estop- 

is created. 


EVIDENCE ACT (1872)^8. 115—Mortgagor and 

mortgagee. 

Plaintiff made a statement in mutation proceed¬ 
ings in the Court of Assistant Collector that he 
and his nephews ware heirs of oue lHAt. B and that 
mutation of one-sixth of the property may be 
made in his favour and of the rest in the names of 
the defendants, » 

Held, the statement did not prevent the plaintiff 
from asserting his right to the entire property in a 
Civil Court subsequently. {Dalai, A.J.C.). Ram 
R.4.TAN V. BINDU. 72 I C. 832= 

A.I.R. 1924 Oadh 168. 

■ -Execution sale. 

A decree-holder brought up his own properties 
for sale as belonging to appellant. 

Held, the fact that respondent was himself under 
a mistake when he filed his sale application will 
not prevent an estoppel. Unless it is found that 
appellant was not in fact misled, respondent must 
be held to be estopped. {Ayling, Offg. C. J. and 
Odgers, J.). RAMASAMI KONAN V. KULANDAIVELU 
PILLAI, 70 I.C. 569=1922 M.W.N. 121 = 

15M.L.W. 272= A.I.R. 1922 Mad. 63. 

■ -A person is always entitled to prove if he 
can, that there was a mistake in the accounts and 
that he signed them as correct by mistake. {Batten, 

J.C.). Seth Bhojraj v. Panda Shankarnath. 

71 I. C. 45= A.I.R. 1922 Nag. 265. 

-The intention mentioned in S. 115 of the 

Evidence Act does not exclude an intention which 
is based on a mistake. 20 Cal. 296, Foil. {Hallifax, 
A.J.C.). RAMPRASAD V. Mt. IMRAT BAI. 

65 I.C. 477=18 N.L.R. 27=A.I.R. 1922 Nag. 79. 
—9. 115—Mortgagor and mortgagee. 

-An usufructuary mortgagee cannot deny the 

title of the mortgagor and set up adverse possession 
unless he actually leaves the holding and enters 
under a different status. {Ashworth, J.). Jai 
Nandan TEWABI V. UMRAY Koeri. 119 I.C. 568= 
10 L.R.A. Rev. 289= A.I.R. 1929 All. 305. 

—-—The mere fact that the mortgagee brought a 
suit against purchaser of mortgaged property to 
have the sale set aside does not estop mortgagee 
from instituting a suit to enforce' his mortgage 
claim against the mortgage property. {MuUik and 
Garlwk, JJ.). Rasik Chandra v. Jagabandhu. 

^ 113 I. C. 904= A. I. R. 1929 Cal. 392. 

-Where a mortgagor refused possession when 
according to the terms of the contract he was 
bound to give possession, the mortgagor is preclud¬ 
ed from asserting that the property is not liable to 
sale in satisfaction of the mortgage debt. 41 Mad, 
259 (P.B.), Bel. on. {Dalip Singh, J.). Ghulam 
Mahommed V. Md. Husain. 116 I.C. 214= 

,, A.I.R. 1929 Lah. 289. 

-Mortgagor and mortgagee —A suing on his 

mortgagee joining his co-mortgagee B as defendant 

Spot oppearing in Court and decree passed ex¬ 
clusively in favour of A—A executing decree receiv¬ 
ing money and giving discharge —B cannot utge 
that this position was not legally available to A. 
[Afisra and Pullan, JJ.). Jagmohan DAR v. INDAR 
Prasad. 115 i. c. 97=6 O.W.N. 133= 

^ . ,4 Luck. 997=A.I.R. 1929 Oudh 160 . 

— Equitable mortgagee entering into possession 
with consent of mortgagor—The former leasing the 
P^°P®rty to a third person—.4uction-purchaser of 
the equity of redemption is bound by the mortga¬ 
gor’s consent and his suit for rent and damages 
against the third person is not maintainable. (S.B 
Ohose and Page, JJ.). H. R. Ohamaria & Co v. 
Sonatan Pal. 107 I.C. 72=46 C.L.J. 516 = 

A. I. R. 1928 Cal. 158. 
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EYIDENGE ACT (1872). S. 115—Mortgagor and 
mortgagee. 

— Mcrtgagor not raising issue of limitation as 
to personal remedy at the hearing cannot raise it 
after sale when the proceeds are found insufdoient 
and mortgagee applies under Civil P.C., O. 34i 
R. 6. {Skadi Lai, C.J. and Broadway, J.). 
RALTA Ram V. HiBALAIi. Ill I.C. 808 = 

A.I.R. 1928 Lah. 653. 

_-Where the mortgagee is let into possession by 

the mortgagor, the former is estopped from denying 
the title of the latter at the commencement of his 
possession, though he is not debarred from showing 
that the title has since determined. 18 All. 329, 
Bel. on. [Tqoal Ahmad, J.). Dalip SINGH v. 
TiLAK Singh. 91 I C. 361 = A.I.R. 1927 All. 270. 

_If after a preliminary decree for foreclosure 

has been passed the mortgagee enters into posses¬ 
sion before the day appointed for payment has 
arrived, the mortgagor would certainly have a right 
to demand a fresh account and the appointment of 
a further d.xy for payment: but if he allows many 
years to pass before making his application, it must 
be considered that ho acquiesced in the mortgagee 
holding the property as his own and induced him 
to believe that it was no longer necessary either to 
execute the decree he had obtained or to <^tain an 
order absolute for foreclosure. {Macleod, C.J. ana 

Coyajee, J.). Vas.\nt Raov. Mana Bhai. 

^ 94 I.C. 96=28 Bom.L.R. 347 = 

A.I.R. 1926 Bom. 273. 
_Mortgagor estopped from denying considera¬ 
tion of the mortgage—Transferee from mortgagor is 
iileo estopped. {Wallace and Madhavan Naxr, JJ.). 
U AT? AY ^VASWAMl t>. ViSNKATARAMA. 

95 I C 264=23 M.L.W. 749=1926 M.W.N. 315 = 

A.I.R. 1926 Mad. 808=50 M.L.J. 911. 

_ Mortqaqe suit—Agreement entered into by 

mortgagor before final decree to pay higher interest to 

qet extension of time. . 

Held, the mortgagor was estopped, in an applica¬ 
tion by the mortgagee for execution of the agre^ 
ment, from contending that the agreement could 
not be enforced in execution. 2 I. A. 219 and 

5 C. 27, Bel. on. ^ , 

The question whether such an agreement di¬ 

does not violate the rule. that a Court 
to its decree, becomes under the circumstances one 
which the Court will not enter into, the P^rty who 
seeks to raise such question ® 3 toPped y h 

_Assignee of mortgagee not n«t}C0 oi 

assignmcijl to mortgagor mortgagor c 

pay the old inortgagee— Assignee ca 

give credit for ^ 78 I.C. 127 = 

BAS.^NTBAO u. Nabayan. ^ ^ ^ Nag. 401. 

_ Mortgagor though trustee is estopped from set¬ 
ting up trwst. ^ortrracors arc trust.3e9 acting 

Kven where the mort agors benefit. 

in a public capacity A/>nv 4 no thoir title and 

they are estopped ^ro™ Gainst the mortgagee 

cannot sot up as a defence against 

that the property bo mortg g . , mortgage, 

which the niortgagors had no righnjo^^^^ 

Where the mortgage deed mortgagor as 

ably purports to ^wrinterest. 

the proprietor of the property which he 

bo is estopped from denying mtcresi wn 
represented as his own proprietary right m nn 


BYIDENCE ACT (1872), S. 115—None against 
statute—Duty of Court- 

deed. {Dawson Miller, C.J. and Foster, J.), Bbiji 
Ratan das v. Raghunandan Gib. 71 I.C, 944= 

1923 P.H.C.C. 49=1 P.JL.R. 225= 

4 P.L.T. 437 = A.I.R. 1923 Pat. 203. 

-If a person professes to have an interest in a 

properly whatever interest he may have ia bound 
by tbe mortgage and must be enforced against him 
and he cannot claim that a personal decree shoal® 
have been passed. {Lord Phillimore.) BHOLANATH 
Sen V. Balbam Das. 70 I.C. 932= 

27C.W.N. 607 = 18 M.L.W. 48= 
1923 M.W.N. 525=31 M.L.T. 306= 
A.I.R. 1922 P.C. 382=47 M.L.J. 268 (P.C.). 

_Even though a mortgage by a tenant-at-will 

is not binding on the landlord, it is open to him.to- 
recognise it as valid. Such a mortgage is not- 
a6 initio void. A mortgagee cannot go behind his- 
mortgage and dispute tbe mortgagor’s right to 
enforce redemption. (Kanhaiya Lai, J.C.).- 
BHAIRON V. BAIiAK. 68 I.C. 558 = 9 O.L.J. 331= 

A.I.R. 1922 Oodh 287. 

_ 3 . 115 —None against statute —Acquiescence. 

_The doctrine of acquiescence cannot^ be- 

invoked to defeat a clear statutory provision. 
{Ashworth and Misra, JJ.). MUNICIPAL BOARDi 
LUCKNOW V. DEBT Das. 99 I.C. 643 — 1 Luck. 444— 

13 O.L.J. 553 = 3 O.W.N. 514= 
A.I.R. 1926 Oudh 388. 

_S. 115—None against statute—Assessment. 

_Section 31,-Act 31, 1858 empowers the Govern- 

ment either to add the revenue as essed upon the 
alluvial increment to the jumma of the parent 
estate and enter into a new engagement with the 
proprietor for the payment by the latter of the 
aggregate amount, or to make a separate seUIcmont- 
for the alluvial increment and to make this .incre¬ 
ment as a separate estate accordingly. Although on- 
previous occasions the Government chose to exer- 
their riffht in the manner first described, they 
ate not undfr any obligation to exorcise their dis¬ 
cretion in the same way on a subsequent occasion 
when a fresh survey is made of all the acorotions- 
{Sir John Wallis.) SECY. OF STATE V. PABVA-^r 
nwARAN SHAHA. 110 I-C. o — 

32 O.W.N. 906=48 C.L.J. 163 = 55 I.A. 289= 
55 Cal. 1037= A.I.R. 1928 P.C. 193 (P.C.). 

—S. 115 —None against statute—Contract. 

_estoppel cannot operate to override an 

express provision of law. Where undet the Agra- 
Tenancy Act an agreement to pay enhanced rites 
had to be by registered instruments but the tenant- 
paid the enhanced rent in the absence of such an 
agreement, . ^ , 

Held, that he was not estopped in a. sub¬ 
sequent proceeding for rent from ‘Asserting t 
rent was payable only on the old scale. 

5. M. and Smith, J. M.). BADAM v. ABDUL HAMii^ 

-There cannot be any estoppel against * ' 

nor can the parties contract themselves out J 

statute. {Suhrawardij and Cuming, - 

NatH ROV . 0ar?262. 

-3. IIB-None against statute-Duty Court. 

—No Court can enforce as 

patent enactments have declared shall ^ 

nor is obedience to such an enactment a thing ^rom 

which a Court can be dispensed bj araartho 
the parties, or by a failure to plead or to argue to 
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EVIDENCE ACT (1872), S. 115—None against 
statute—Jurisdiotion. 

point at the outset. {Lord Sumner,) SUBAJOlUliXi 
V. Triton Insurances Go. 86 I.C. 845= 

27 Bom. L.R. 770=29 G.W N. 893= 
23 A.L.J. 103 = 32 I.A 126=1925 M.W N. 237 = 
6 L.R.P.C. 66 = A. I. R. 1923 P C. 83 = 

49 M. L. J. 136 (P C.). 

—S. 115—None against statute -Jopiadictlon. 
——A party to a submission to arbitration through 
Court oan question the validity of the arbitration 
proceedings on the ground that the Court had no 
jurisdiction to refer to arbitration. {Suhrawardy 
and Cuminff, JJ.). T. Wanq v. SONA Wangdt. 

87 i.C. 639 = 29 C. W. N. 836=52 Gal. 559 = 
42 C. L. J. 26=A.I.R. 1925 Cal. 812. 

—S. 115—None against statute—Stamp Act. 

-It being the duty of a Court to give efiect to 

a statute in spite of the conduct of the parties, 
there can be no estoppel again«t a statute (e.fj., the 
mandatory provisions of S. 36, Stamp Act). 39 Mad. 
S19; 38 Iklad. 374 and 37 M. L. J. 65, Rel. on. 
{Madluivan Nair, J.). VENKATESWARA lYER v. 
RAMANATHA. 119 I. c. 472= 

A. I. R. 1929 Uad. 622. 

—8. 113—None against statute—Succession. 

-Buddhist Law (Burmese) — Succession— 

Agreement by father and son to enjoy property 
equally—Survivor to succeed excluding heirs— 
Agreement is invalid as defeating the law. and son’s 
widow is not estopped from questioning the agree¬ 
ment. {Heald and Chari, JJ.). MA MA Gyi v. 

U. Chit Pi. 95 I. C. 879:^5 Bur. L. J. 56 = 

A I. R. 1926 Rang. 131. 
—S. 115—None against statute—Transfer of 
property. 

-The sale of an occupancy holding is contrary 

to law and absolutely void and no estoppel arises 
against a statute. A person resisting suit for pos- 
sion of an occupancy on the ground that it has 
been sold to him cannot raise the plea of estoppel. 
(Pullan, J.). GOPAL Sahu v. Nand Kumar 
Singh. 123 I.C. 33 = 7 O.W.N. 438 = 

A. I. R. 1939 OudhSOO. 

-The Nawab of Murshidabad executed a lease 

to the defendants of certain lands and premises to 
which the Murshidabad Act 15 applied for a term 
of 21 years in consideration of the sum of rupees 
five lacs as advance of the total rent payable for 
during the said term of 21 years. The Nawab then 
sued to recover possession of the demised property 
and mosno profits, upon the ground that the lease 
was null and void by reason of the provisions 
of oondition (1) of the Murshidabad Act, 15 of 
1891. 

Held, that the lease contravened condition (1) of 
the Act and was therefore null and void, 

Held, further that as the Nawab was a person 
under disability, ho was not estopped from denying 
the validity of the lease. Jeffries v. Alexander, 

8 H.L.C. 594; Batiman {Lady) v. Faber, (1898) 1 Ch. 
144; Leslie V. Sheill, {19U) 3 K. B. 607; 36 Cal. 
920 ; A.I.R. 1928 Cal. 537 and other cases discussed. 
{Page, J.). NAWAB OF MurshidAB.\D V. BiLAS 
Roy OHOUDHURI. 118 I.C 561 = 56 Cal. 252 = 

A.I.R. 1929 Cal. 433. 

-An estoppel cannot have the effect ofmaking 

a void transfer valid {Waair Hasan, Ag. C. J. 
and Misra, J.). BiNDFSWARI Singh v. Har 
Narain Singh. 6 0. W. N 233=4 Luck. 622= 

A.I.R. 1929 Oudh 185. 

- Estoppel. 

Transfer which is void cannot be validated by 
recourse to ordinary doctrine of estoppel. {Kin- 

D. D. VoL. Ill—45 & 46 


EVIDENCE ACT (1872), S. 115—None against 
statute—Hlsoellaneous. 

hhede, A.J.C.). MAROTI SURYABHAN v. RAIWANT 
RAO. 107 I.C. 897= A.I.R. 1928 Nag. 262. 

-Where sanction of the Court was obtained to 

sell the properties for a certain amount to pay off 
the debts due from the estate but the administra¬ 
trix mortgaged the properties for the amount as 
fixed for sale at a high rate of interest, viz., 15 p.o., 
while properties were really worth less than the 
mortgage amount, 

Held, that permission of sale could not be utiliz¬ 
ed for mortgaging the properties and the admiuis^ 
tratrix could successfully plead want of sauctiou, 
in a suit by the mortgagee to enforce the mortgagee. 
{Hlarten, C. J. and Percival, J.). CHANDRI AyaEi 
V. ABDUL Karim. 98 I. C. 915=51 Bom. 16= 
28 Bom. L.R. 1360=A. I. R. 1927 Bom. 49. 
-No estoppel exists on a point of law—Gran¬ 
tor can derogate from grant if transaction is ex¬ 
pressly forbidden by statute; 12 N. L.R. 100 and 
44 Bom. 488, Foil. {Baker, J. C ). KR3AR Bai v. 
JamADAR. 82 I.C. 126 = 20 N.L R. 162=' 

A. I. R. 1925 Nag. 125. 

-Representation by disqualified proprietor of 

bis competency to transfer cannot create an estop¬ 
pel against him. {Heave and Kendall, A.J.Cs.). 
Lala HariKishun Das V. Ghaudhri Moham¬ 
mad Safi. 80 I.C. 800 = 11 O.L.J. 502 = 

28 O.C. 34=A. I. R 1924 Oudh 433. 
—S. 115—None against statute—Void contract. 

-Where a particular act is declared to be void 

and unlawful by statute a party cannot by ropre- 
BcntatioD, any more than by other means, raise, 
against him an estoppel so as to create a state of 
things, which he is under a legal disability from 
creating. {Shadi Lai, G.J., Broadway, Harrison, 
Tek Chand and Dalip Singh, JJ.). Khan GUL v. 
Lakha Singh. ill i c. 175 = 

9 Lah. 701=10 L L.J. 413 = 30 P.L.R.I60 = 

A.I.R. 1928 Lah. 609 (F.B.). 
-A contract which is void cannot create es¬ 
toppel: 31 Bom. 165, Foil. iWazir Hasan and 
Neave, A. J. C$.). Dwarka Prasad v, Nasib 
AHMAD. 78 I.C. 850= 11 O.L.J. 219 = 

A. I. R. 1925 Oudh 16. 

- Hundi invalid under S. 26, Paper Currency 

Act, 

There can be no estoppel against a clear injunc¬ 
tion of a statute and therefore the endorser of a 
hundi drawn on him which is invalid under S. 26 
of the Paper Currency Act is not estopped from 
denying the validity of the instrument. Seshagiri 
4it/or, J., in 42 Mad. 470, Not foil,: 40 Mad. 585. 
Foil. {Abdur Rahim and Oldfield, JJ.). ALAQAPPA 
CHETTY V. Alagappa Chetty. 60 I. C. 130 = 

44 Mad. 187 = A,I R. 1921 Mad. 382. 

— S. 119—None against statute—Miscellaneous. 

-^There can be no estoppel against an Act of 

Parliament or against an Act of l^-gislaturo and the 
principle of estoppel cannot be invoked to defeat the 
plain provisions of the statute: 38 Bom. 709 - 
36 Cal. 920 ; 38 Cal. 612 and 42 Cal. 455, Ref. {Pat- 
kar and Baker, JJ.). AHMED Bhouddin v. Babu 
Devji Zujani. 122 I. C. 113 = 53 Bom. 676 = 

31 Bom. L R. 778=A I.R. 1930 Bora. 135. 

-There is no estoppel against a statute, 

{Subhedar, A. J. C.). Madanlal v. RIPUSUDAn- 
PRASAD. A.I.R. 1930 Nag. 191. 

-There can be no estoppel contrary to a sta¬ 
tutory enactment. {Sulaiman and Banerji, Jj ) 

Bhagwan Singh v. tasadduq Hussain. 

113 I.C. 642=1929 A.L.J. 889= 

A.I.R. 1929 All. 543*; 
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EVIDENCE ACT (1872), S. 115—None against 
statute—Miscellaneous. 


•An estoppel cannot be invoked to defeat an 


» ‘All UCM*J.aav#v vjsj - --— 

express provision of law. {^Ashworth and S^isra, JtT,). 

CHANDU V. MURLIDHAB. 92 I.C. 732 = 

13 O.L.J. 138 = A.I.R. 192eOudh 311. 

__There cannot be any estoppel against a sta¬ 
tute and a statutory defence not set up in a prior 
suit can be set up in a subsequent suit. {Suhra- 
wardy and Cuming, JJ.). Napar Ohandra PAL 
Chowdhuby V. Bhusi Molla. 68 I.C. 581 (Cal.). 

—8.115—None if truth known. 

__Where the statement relied on is made to a 

party who knows the real facts and is not misled, 
there can be no estoppel: 30 Cal. 539, Foil. {Faw¬ 
cett, J.). Vallab das MULJI V. pbanshankar 
NARBHBSHANKAR. 113 I-C. 313- 

30 Bora. L.R. 1519 = A.I.R. 1929 Bom. 24. 

__When both parties are equally conversant 

with the true state of the facts it is absurd to 
refer to the doctrine of estoppel. (Devadoss, J.). 
SWAMINADHA AIYAB V. SWAMINADHA ATYAB. 

99 I.C. 772 = 38 M.L T. 32= 
A.I.R. 1927 Mad. 458. 

_The mere fact that the reversioners stood by 

and asked another person to purchase the property 
from the female holder, would not in any v^y 
estop them from setting up a claim to the property 
where the purchaser knew that the holdw Imd only 
a life-interest in it. {Devadoss, J.). S. R. SWAMI- 
«ATHA AITAK «. SWAMWATHA AIJAB^ ^ ^ 

A.I.R. 1927 Mad. 458. 

-- Ther? can be no estoppel where parties are 

aware of the facts. 6 O. C. 331, Foil. {Raza, J.). 

DEBi Prasad Shukla v. baji Nath. 

95 I. C. 583 = A.I.R. 1926 Ottdh 506. 

——■Roth patties knowing true state of facts No 

estoppel arises. {Baza, J.). NANHEN KhAN v. 

HnsAiN 93 I.C. 279=13 0 L.J. 463 = 

PIDA HUSAIN. ^ ^ ^ 

_^No estoppel exists where the other party 

Vnows the truth.(Spencer and Kumaraswami’ Sastm, 
MOI.I.ATYA ” 

A.I.R. 1925 Mad. 95 = 47 M.L. J. 622. 

_But where the truth of the “tatter is known 

to both parties there can be no estoppel. 30 
(P 0.) Foil. (TVaeir Hasan and Neave, A. j. os.j. 
DWABKA PRASAD V. ^ASTR AHMAD. 

781. C. 850=11 O. li. J. ^13 — 
A.I.R. 192SOadhl6. 

_There is no estoppel in favour of a nia,n who 

knew all the facts of the case, so a 
a mortgage-deed is not estopped m ^ 

tribution by the °*^®^®^tiT^properW a/d that he 
latter alone mortgaged ms p p , a C J. 

(the defen^nt) mortgaged 

and Sulaiman, J.). ^5 , ^ ^99 = 22 A. L. J. 855= 

SL R. A. Civ 673= A.I.R. 1924 AIL 787. 

_A false representation made to a person who 

•f V>n f'llse is not such a fraud as to take 
knows i^t to be Uls^ of infancy. 162 P. R. 1919, 

away the rtshaN SINGH v. BiSHNA. 

Foil. 294 , 

Registration Act. 8. 28 —l^Iortgagor is estop- 

cates fraud of both parties, v 78 I. C. 398 = 

TULSIRAM V. TDKAHAM. ^ ^924 Nag. 363. 

__A person who knows the truth can ^^^^ly be 

allowed fo rely upon an estoppel arising from a 


EVIDENCE ACT (1872), S. 115—Fartlei and 
Privies—Party bound. 

false representation. No estoppel can arise • where 
the truth is known to the party who claims the 
estoppel, (30 I. A. Ill, Ref.) not unless it is shown 
that the party claiming estoppel ever intended to 
do a thing and was prevented from doing so by the 
act or assertion of the other person. (£rislman and 
Ramesam, JJ.). VBNKATAOHALA V. ARUNTHAVA- 
THACHI. 72 I. C. 548=17 M. L. W. 755= 

1923 M. W. N. 225= A.I.R. 1923 Had. 668. 
-There can be no estoppel where the other 
side knows the full facts and even a representation 
on a matter of law, i.e., as to the validity of an 
adoption creates no estoppel. {Ayling and Odgzrs, 
JJ.). RAJAMBAL AMMAL v. SHANMUQA 
MUDALIAR. 70 I. C. 653=1922 M. W.N. 481 = 

A.I.R. 1923 Mad. 11. 

■ " There is no estoppel where both parties knew 
the actual facts but chose to act on the supposition 
that the facts were otherwise. {Ashworth, A.J.C.). 
Mt. MAHESHA V. RAMESHAR. 74 I.C 295= 

10 O.Ii.J. 24 = 28 O.C. 329= 
A.I.R. 1923 Oudh 178. 
--Where the truth is known to both the par¬ 
ties there is no case of estoppel. (Dus and Kulwant 

Sahay, JJ.). Jagdip Prasad v. Mt. Rajo Kubr. 

75 I.C. 1022=4 P.L.T. 831 = 
1923 P.H.C.C. 177 = 2 Pat. 885= 

A.I.R. 1923 Pat. 464. 

■ Where a party has not been misled by the 
representation made by another, that other is not 
estopped. {CiuxttcTjs^ And PedTSOfit tTJ’.). JtOTI 
PRASAD V. DASARATH GHOSH. 63 I.C. 109= 

36 C.L.J. 73= A.I.R. 1921 Cal. 453. 
—S. 113—Parties and Privies — Auction-pur- 

_^!!_f4.1though a person holding a ganti interest 

in the land and granting a permanent lease of the 
same land will be estopped from assorting his 
right as a ryot, the purchaser of that interest at an 
auction sale, who obtains a new title from the 
landlord at an increased rent, will not be so 

estopped. (B. R. G/tose and Boy, W-^Ja^ADHAR 

MOK^Lr, V. AMBITA I.A.. ^ J%= 

_ Xn execution purchaser is the representative 

of the judgment-debtor so as to bring him within 
the rule of estoppel and the principle of res judi¬ 
cata • A. I. R. 1922 Pat. 63. Foil. {Das and Fost^, 
JJ.). MAHARAJA BAHADUR SlNQH V. A. H. 
FOBBBS. 97 I. C. 205 = 1925 P. 0^249 = 

—s. 115—Parties and Privies—Father and son. 

-_Consent of father and grandfather to an adop¬ 

tion does not bind the son or grandson. {Harnson 
and Dalip Singh, JJ.). ZOLI v. ^HAJANA. 

96 I. C. 749 = 8 Lah. 48 = A. I. R. 1926 Lah. 654. 
—S. 118—Parties and Privies — Husband and 

-^A widow claiming through her 

not impeach a settlement come to by her nu 
with other members of the family 
released by necessary ) 

which he hid in the property. 

Dadabhoy U. COWASJI DOBABJI. 94 I. U- » . 

A.I.R. 1925 P. c. 306 (P.U-;- 

—S. 115—Parties and Priviea—Party 

-When a lease, purporting to be ot a ^ 

nent character, is granted by a person who. . ^ 
face of the document, confesses to ^^ve 

status than that of a tlio 

the doctrine of estoppel against the grantor 

persons claiming through him. 
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EVIDENCE ACT (1872), S. 118—Parties and 
Privies—Party bound. 

The question of invalidity of the lease may be 
'raised by the landlord or a person olaiming through 
^im or by some one who has a permanent title, but 
notby the grantor or any one olaiming through him. 
A. I. R. 1921 Cal. 451 (P.B.), Foil. ; 13 C.L.J. 649 
and 17 C.W.N. 59, Rs/. (Cuminq and Roij, JJ.). 
-JodENDBA Chandra v. Monmohini Oebi. 

103 I. C.290=A.I.R. 1928 Cal. 156. 

. -A person represented that a lady was full 
-owner of a oertain property, and accepted a transfer 
of a portion of it from her. 

Seld ; that he could not be allowed to deny the 
truth of the representation in a suit between him* 
•seK and the representatives of the lady. This is 
exactly the kind of estoppel defined in S. 115, Evi* 
‘dence Act. {Dalai, J. C. and Neave, A. J. C.). MO¬ 
HAMMAD HASAN V. Alii HAIDER. 83 I. C. 509 = 
12 O.L.J. 1 = 28 0. C. 8 = A.I.R. 1925 Oudh 337. 
—S. 115—Parties and Privies—Representative. 

-'Estoppel is purely personal and will not 

affect others in so'far as they claim a title otherwise 
'than through the person estopped primarily. 
14 Cal. 401, Foil. {Uukfrji, J.). UMAR AM GOGOI v. 
FURUK CHAND OSWAL. 85 I.C. 540 = 

A.I.R. 1923 Cal. 993. 

-An estoppel available to a certain person will 

be available to his transferees in respect of the in- 
'terest transferred. {Dalai, J.O.and Noave, A.J.C.). 
Mohammad Hasan v ali Haidar. 

85 I. C. 509=12 0. L. J. 1 = 28 O.C 8 = 

A. I. R. 1923 Oudh 337. 

>-S. 115—Parties and Privies—Reversioners. 

I No act or omission by presumptive revetsion- 
■ers oan amount to estoppel against actual rever* 
'flioners. {Sulaiman and Sen, JJ.). MuhammAD 
Abdul karim Khan v. Bishan sahai. 

121 I. C. 387=1929 A. L. J. 741 = 

A. I. R. 1930 All. 9. 

-Probate obtained by widow on the nearest 

leversionor’s withdrawing objections— A remote 
reversioner oan contest proceedings and he is not 
■estopped. 27 C. Li. J. 320, Appl. {Greaves and 
Mukerji, JJ.). ShAMA CHARAN DB v. REEBALA 
DASBI. 96 I.C. 682 = 30 C.W.N. 567 = 

A.I.R. 1926 Cal. 792. 

—S. 115—Parties and Privies—Third parties. 

--'Mete fact that son’s widows of original mort- 

■ gagees lived in ancestral house and meddled with 
outstanding debts does not estop heirs from suing 
for possession of mortgaged laud of which the 
•widows give discharge. {Johnstone, J.). Sarupa v. 
Mt. DHUNDAN. 122 I.C. 89=11L.L.J. 219 = 

A.I.R. 1930 Lah. 286. 
^ —Co-sharers—Recognition of tenancy by one co- 
sharer landlord — Effect. 

In order that a recognition of tenancy by a co- 
abater landlord may beeSective against a third party 
such an admisaion must have been, at the time 
when it was made, against the interest or capable of 
afleoting the interest of the person making it. and 
so recognition of a tenancy by a co-sharer landlord 
after the property has been allotted to another 
co-sharer in the collectorate partition is not binding 
■upon the latter co-sharer. (Oas and Rowland, JJ.). 
Parmeshari Prasad Singh V. Ramgatia. 

120 LC. 44=11 P.L.T. 99 = A.I.R. 1930 Pat. 149. 
—3. 116—Parties and Privies —Transferee. 

—^-Mahomedan lady executing mortgage attested 

by’her brother to raise money to meet his debts— 
Mortgagee bringing suit on mortgaged property— 
Property purchased pending suit—Purchaser suing 
■for oancellatioa of delivery order—Purchaser held 


EVIDENCE ACT (1872), S. 115—Plea under. 


not estopped from setting brother’s rights in mort¬ 
gage property. {Ananthahrishna Ayyar, J.). MD. 
ISMAIL SAHBBv. RASOOL BI. 123 l.G. 42= 

A.I.R. 1930 Mad. 567. 

■Gift by a widow—Next reversioner’s assent 
—A transferee from suoh reversioner is not estopped 
from challenging the gift. {Qokul Prasad, J.). 
Ram dayal v. Mithoo Lal. 71 I. C. 287= 

A.I.R. 1923 All. 410. 

—S. 115—Parties and Privies—Two oapacltles. 

-■Anything done by a person in his represen¬ 
tative character cannot create an estoppel on what 
is a personal claim by himself by a perfectly 
different arrangement; A.I.R. 1927 Oudh 341. 
Affirmed. {Viscount Dunedin). RAM HARAEH 
V. Hanwant Ram. A.I.R. 1930 P. C. 249 (P. C.). 

-Partition decree—Some lands, liable to be 

sold for revenue due on another estate, allotted to 
one party—Land sold in revenue sale and purchas¬ 
ed by other party—Suoh party is not estopped from 
enforcing his rights. (Sir John Wallis). KRISHNA 

Promada Dasi V. Dhirendra Nath Ghosh. 

113 1. 0. 433=56 Cal. 813= 
56 I. A. 74 = 33 C. W. N. 289=: 

41 C. L. J. 112= A. I. R. 1929 P. C. 50 (P. C.). 

Admission of wakf by mutwalli does not 
estop him from olaiming a share in it as heir, if 
wakf is void. (B.B. Qhoseand Boy, JJ.). Rukaya 
BAN u V. Nazira bang. 105 I.C. 647= 

55 Cal. 443=32 C.W.N. 24a = A.I.R. 1928 Cal. 130. 
- Under-proprietor ship by estoppel. 

Act of the Deputy Commissioner, holding a 
person’s estate as manager on behalf of the Court 
of Wards, in describing persons in possession as 
under-proprietors or in accepting rents from their 
mortgagees cannot create a title as under-proprie¬ 
tor by estoppel in favour of them: A.I.R. 1924 P.C. 
213, Foil. {Stuart, C.J . and Wazir Sasaki, J ) 
Jhagoo Singh v. Deputy Oommr. Pratabgar * 

101 I.C. 803= A.I.R. 1927 Oudh 588. 

-Release of interest as the heir of father is not 

bar to a claim to inherit a share after the brother’s 
death. HaUhury*s Laws of England, Vol. X. case 
461, Foil.', 20 Cal. 373, Dist, {iJartineau and 
Campbell, JJ.). YUSAP ALI v. Ali Bhoy. 


83 I. C. 776= A. I. R. 1923 Lah. 8. 
—S. llS-Pleadlngs. 

- Change of. 

Where the plaint allegation was that the posi¬ 
tion of £ under a certain award was that of a trustee 
for the plaintiff but in appeal the plaintiff’s coun¬ 
sel urged that Khad only a life-interest in the pro¬ 
perty but the other allegations were stuck to, 
HeW, that the plaintiff did not change her case 
so completely as to be estopped from urging what 
were the positions of the respective parties under 
the award. {Mukerji, J.). MT. DURGA KUNWAR 
V. MT. Ghunna KUNWAR. 78 I.C 633= 

5 L.R.A- Civ. 276= A. I. R. 1924 All. 862. 


—S. 113—Plea under. 

-Defence of e.stoppel can always bo taken if it 

is warranted by the facts proved or admitted oven 
if those facts have not been specifically pleaded. 
{Seald, Offg. C.J. and Chari, J.). CO-OPERATIVE 
TOWN Bank op Padigon v. Shanmugam 
P lLLAY. 125 I.C. 365 = 8 Rang. 223 = 

. , A.I.R. 1930 Rang. 265. 

Where plea of estoppel is not set up in the 
pleadings or issues it cannot be availed of later 
because estoppel is eminently a matter of pleadings* 

{Wallace and Afadhavan Nair, J.7.). Papammal 
V* AHiADdBLU Am.MACi.* 119 I C 

A.I.R. 1929 Mid 
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EVIDENCE ACT (1872), S. 115—Plea imder. 

■To whom avdildhle. 


Only the person to whom the representation was 
made or for whom it was designed can avail him¬ 
self of it. If however, the declaration was intend¬ 
ed to be general, then, it seems that one who did 
not hear it, but to whom it was made known 
directly afterwards or within the time to be allow¬ 
ed for acting upon it, may act upon it. 

A declaration in the sale proclamation by the 
decree-holder that the property advertised for sale 
is not subject to any encumbrance does not act as 
estoppel as against him in favour of a purchaser of 
the property privately from the judgment-debtor 
and not in auction sale to which the proclamation 
related : Case law discussed. (Greaves and Mukerji, 
JJ ). JOGESHCHANDRA V. E^'TAZ AEI. 

97 I.C. 625= A.I.R. 1927 Cal. 34. 

_The rule of estoppel is a rule of evidence and 

ought to be pleaded with sufficient clearness. 
(Das and Ross, JJ.). SHAIKH ABDUE RAHIM v. 
MT. BABIBA. 61 I.C. 807 = 2 PX T. 556 = 

6 P.Ii J. 273=A.I.R. 1921 Pat. 166. 

- Nature of. 

Rex Kemp, A .J.C. —Estoppel being a rule of 
evidence is not proper to bo set out in a plaint 
which should confine itself to facts. It is a rule 
of evidence and not a cause of action. {Fawcett, 
J.Q., Crump and Kemp, A.J.Cs.). BANUMAL 
V. NEWANDMAL. 83 I.C. 360=16 S L R. 207 = 

A.I.R. 1921 Sind 159 (F.B.). 

—S. 115—Pre-emption. 

_Successful pre-emptor dymg—vendor suc¬ 
ceeding as legal representative of pre-emptor—Ven¬ 
dor is not estopped from taking benefit of decree. 
(Sulaiman and Kendall, JJ.). ®1NJ>BABAN v. 

DuBAG Singh. 1^30 A.L.J. 369= 

A.I.R. 1930 All. 220. 

_ Consent to a transfer — Effect. 

By consenting to a transfer a person disqualifies 
himself from pre-empting and loses his right of 
pre-emption altogether. He is then estopped not 
onlv as against the vendor and the vendee but also 
against a rival pre-emptor. {Sulaiman and Pullan, 
TJ ) RAM DAWAN SHUKALV. RAM SUBAT. 

' 117 I.C. 345=1929 A.L.J. 935 = 

A.I.R. 1929 All. 589. 

__ ^Co-sharer—Refusal to pxircha.se — Effect. 

A co-sharer intended to sell his share. Other 
cc-sharer refused to purchase the share, on the 
Ground that he had no money to make the pur¬ 
chase, but without showing 

his right to pre-empt subsequently, and thereby 
induced the vendee to purchase t 

belief that this other co-sharor 

to pre-empt. In a suit for pre-emption by the other 

'°'He“rthat there was absolute refusal to purchase 
tbfehare and ho would now bo estopped from going 
behind his refusal and claiming a 

'ilthouch no notice was given ? 

aitnougu 27 All. 670 and 

Pre-cmptio ^ ^27 ; 15 A.L.J. 3l5 ; 

40 Ui ; Kr. 1926 All. 467, Bel on 

{Sxdaiman and Kennedy, JJ.). RAilEbHAB 

- ^"^959 A.L.J. 665 ili: 

A.I.R. 1929 All. 531. 

^himwal by the vendee of the 

in the lower Court under its decree J-y f 

emptordoes not debar the vend^ from 

against that decree : 16 P.R. ; 83 P^. 1912 

and A.I.R. 1926 All. 661, Foil .; 82 P.R. 1868, Over 


EVIDENCE ACT (1872), S. 115—Qaestlon of lav. 

ruled by 31 P.R. 1907 and 76 P.Ij.B. 1906, Dist. and. 
Dist. from. {Teh Chand, J.). Mbhdi v. Mt. Nad- 
BAN. Ill I.C. 814 = A.I.R. 1929 Lah. 137. 

. Pre-emptor party to suit by village landlorda- 
challenging sale to be pre-empted—Sale oonfirmedt 
by compromise decree—Right of pre-emption can¬ 
not be exercised. {Lord Shaw.) RlEHl RAM v.. 
DHANPAT RAI. 110 I.C. 1 = 10 Lah. 75 = - 

851. A. 266 = 48 C.L.J. 158 = 33 O.W.N. 90 = 

30 P.L.R.1 = A.I.R. 1928 P.C. 190 (P. C.). 

-The Mukhtar-am of the vendor, who tookr 

part in the proceedings relating to the sale and sub- , 
sequently purchased part of the property sold to 
the vendee, on account of his having taken part in 
the negotiation relaiing to the sale is not estopped^ 
from resisting the plaintifis’ claim, of whom he is 
co sharer and with whom he is on equal footing and: 
who as such have no preferential right as against 
him, and so he is entitled to say that as the pro¬ 
perty has now come into his hands, he being a . 
co-sharer of the plaintifls. they have no preferenoo- 
over him. 29 All. 125, Foil. {Sulaiman and' , 
Banerji, JJ,). BOHBA GANQA PBASADtJ. POOBAN. 

108 I.C. 157=26 A.L.J. 89. ■ 

-^—The applicability of the rule of estoppel by 

acquiescence in cates of pre-emption in'the Pro- 
vii^ce of Oudh cannot be questioned. 22 O.G. 323;.. 
10 O.C. 257 ; 5 O.C. 395 and 1 O.C. 254, Foil. {Ash- ^ 
worth and Ookaran Nath Misra, JJ.). JAGANNATH? .. 
Pershad V. Chandi Pebshad. 93 I-C. 640= 

29 O.C. 327=13 O.L.J. 212 = 3 O-W.N. 356=- 
1 Lnok. 68 = A. I. R. 1927 Oudh 86 . 

—^-Where the vendor has offered property to tha 

pre-emptor at a price higher than that ultinaately 
accepted by him from vendee the pre emptor is not 
estopped from asserting his right by reason of his 
refusal to buy the property. {Martineau and Zafar. 
AH, JJ.). Natha Singh v. Sundar Singh. 

92 I.C. 258=7 L.L.J. 559 = 26 P. L. R. 835= 

A.I.R. 1926 Lah. 10. 
The person to whom a notice has been given 


to the effect that a property is going to bo sold and- 
who intimates his refusal to purchase cannot bo-, 
allowed, after the sale has been made after hia- 
roiusal, to turn round and seek to enforce his right -1 
of pre-emption through the Court. The doctrine 
of estoppel applies to all sorts of cases iucludingt: 
pre-emption cases. {Lindsay and Kanhaiya Lai, JJ.), 
OON MAHOMED V. BiNT ZOHBA. 87 I.C. 414=' . 

6 L.R A. CiY. 300=A.I.R.1925 All. 645. 

__Party consenting to sale to vendee cannot 

pre-empt—Taking active part in collecting money 
and in effecting registration amounts to acquies¬ 
cence. 7 P.R. 1912, Dist. {Barrison and Zafar Alii- 
JJ.). bhagat Ram v raghbar Dial. ^ 

79 I.C. 132= A I R. 1925 Lah. 57. 


Accepting money from the vendee in satisfac¬ 
tion of mortgage does not estop mortgagee from ■ ^ 

pre-empting. {Broadway and Brasher, J J.). 

RAM V. BHOJARAM. 88*-, ulfio 

A. I. R. 1924 Lah. 159. 

—S. 115—Public policy. 

- Adoption by a dancing girl. • 

An adoption by a dancing girl for purposes o 
prostitution is invalid. Such an adoption , 
be validated on the ground of estoppel an estop¬ 
pel cannot defeat a prohibition based ® 
grouud of public policy. {Ayhng and Ooatts 
Trotter, /./.). KANDAIYA Pn-hAI r. OHO^MMA^.- 

59 I. C. 214=28 M. L. T. 106=12 L- W-1- 


—S. 115—Qaestlon of law 


-A'ppKbiiity of a oace cited iB a 

of law and no quBBtion of estoppel arisBB.--, 


tion 
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EVIDENCE ACT (iS72), a. 113—gaesfcion of law. 

*{MvXlich. Ag. C.J.and Jwald Prasad^ J.). Ram- 
■'SARUP Raut V. Ram Nabain Tew ary. 

114 I. C. i79=7 Pat. 85=10 P. L. T. 399 = 

A. 1. R. 1929 Pat. 32. 
There cannot beany estoppel on a point of 
’*^3aw going to the jurisdiction of the Court. {Dalip 
Singh, RAM SlNQH v. iMPERIAIi BANK OP 

't'iNDiA, LTD., Rawalpindi. 

A. I. R. 1928 Lah. 802. 

■ Construction of document. 

Per Ashworth, A.J.C. —The question of the proper 
-oonstruotion to be placed on a deed is a question 
of law and there can be no estoppel by a pleading 
of law inasmuch as the other side must be presumed 
‘to know what the law is. [Eanhaiya TjoX, J.C. 

. Daniels and Ashworth, A.J.C}), SARSUTI PRASAD 
’ V. EHTISHAM All 77 I. C. 310=25 O.C. 349 = 

A.I.R. 1923 Oudh 123. 

—S. 119—Recitals. 

" Reoitals in deed—Executant is not neces¬ 
sarily estopped from denying. 1 Lah. 137, Expl.; 
40 All. 593 {P.G.),Dist. {Jai Lai, J.). SHIWALA 
!MahadeO V. LACHHMAN. 96 1.0 440 = 

8 L. L. J. 291 = 27 P. L. R. 581 = 
A.I.R. 1926 Lah. 471. 

—S. 115—Representation—Absence of. 

" I*erBon misled by mistaken legal advice and 

• not by representations by another—The other is 
•not estopped. {Lord Phillimore.) Vertannes v. 

Robinson. 102 1.0. 639=9 Rang. 427 = 

54 I.A. 276 = 29 Bom. L.R. 1017= 
1927 H.W.N. 492=39 M L.T. 134=29 A.L.J. 713 = 
46 C.L.J. 126=31 C.W.N. 1078 = 26 M L.W. 417 = 
A.I.R. 1927 P.C. 151 = 53 M L J. 71 (P. C.). 

— . Where a Mahomedan widow who had one- 

eighth share, alienated property on behalf of her 
.minor children but it did not appear either from 
the recitals or from evidence on record that she 
intended or contracted to transfer property, or any 
portion thereof in her own individual right, 

Held, the alienation was not valid to the extent of 

• lier share. {Kinkhede, A. J. C.). GULAM JAFAR v. 
Ramdhan. 103 I.C. 209=A I.R. 1927 Nag. 290. 

' - Ho question of estoppel arises. 

P sued Z> for possession on the basis of the ex¬ 
piry of a lease. D claimed to be an occupancy 
tenant and the matter wont up to the Privy Coun¬ 
cil. While the appeal was pending D transferred 
his right to R. P therefore impleaded R as party 
in the appeal. D was ultimately declared as the 
occupancy tenant. P then instituted this suit to 
eject R as a mere trespasser. 

Held, there is nothing even remotely of the 
nature of an estoppel in this ease. The plaintiffs 
neither in the petition nor in the presenting of it 
made any representation that transferees had 

• acquired any title to the lands in question or were 
tenants of those lands either with or without a 
right of occupancy. The position of the plaintifis 
then was and still is that transferees were trespas¬ 
sers without any title to the possession of or inte¬ 
rest in the lands in question. (Sir John Edge.) 
Damodar Naratnv. S. a. Miller. 69 I.C. 134= 

16 M. L.W, 692 = 31 M. L.T. 205 = 4 P.L.T. 199= 

27 C.W.N. 461=21 A.L.J. 365 = 
A.I.R. 1922 P.C. 349 = 44 M.L.J. 723 <P. 0.). 
I ^B. 115—Representation—Action on. 

--In the absence of any evidence to prove that 

the plaintiff acted on the faith of any representa- 
' tion made by the defendant, the question of estop- 
’ pel does not arise. {Kumaraswami Sastri, J.). 
- SHYAMA BHAI V. PURUSHOTHAMADOS. 

’ 80 I.C. 124 = 21 M.L.W. 951 = A.I.R. 1929 Had. 645. 


BYIDENCB ACT (1872), S. 115—Representation 
—Lease. 

_S. IIS— Representation—Adoption. 

_!—Where, in a dispute regarding family pro¬ 
perty, settlement was effected between B and ^ (a 
female member) and property was partitioned 
between them and B agreed that FT would be at 
liberty to adopt any person as her son and in pur¬ 
suance of the compromise between them W adopted 
a son. 

Held, that whatever the legal position as regards 
the validity of the adoption may be, B is estopped 
from questioning the adoption by TT: 34 All. 398 
(P.C.) and 15 Mad. 486, Bel. on. (Bhide, J.). Mt. 
ICHHNUN V. BANWARI LAL. 114 I.C. 711 = 

A.I.R. 1929 Lah. 16. 
—S. 115—Representation—Application for sanc¬ 
tion. 

-Where a party led another to apply for 

sanction to validate a sale he cannot plead that that 
sanction will not validate the sale. (Eawcett and 
Coyajee, JJ,). KARSANDAS KALIDASv. ChhOTALAL 
MOTICHAND. 77 I. C. 279 = 48 Bom. 299 = 

25 Bom. L.R. 1U37 = A.1.R. 1924 Bom. 119. 
—S. 115—Representation—Award. 

-Where one party to the award led another to 

believe to his prejudice that he is going to abide by 
the award he is estopped from contesting it. The 
fact that he signed the award does not however by 
itself render it more binding on him. 6 C.P.L. R. 95, 
Foil, (Baker, Offg. J. C.). CHOWDHARI ManoHAR 
LAL V. Mt. AMANO. 77 I.C. 41 = 

A.I.R. 1924 Nag. 14. 

—S. 115—Representation—By mortgagor. 

- Auction’purchaser with knowledge of defect — 

Protected. 

When a person mortgages a property falsely 
representing it as his own, and after inheriting it 
subsequently, claims to recover the same, contending 
that he had no right to mortgage it, the auction- 
purchaser gets a good title even if he had knowledge 
of the facts provided the mortgage was unaware. 
(Greaves and Ghose, JJ.). Saroda PBASAD 
BANBEJEE v. GOSTA BEHARl HAZRA. 

70 I.C. 385=27 C.W.N. 943 = 36 C. L.J. 78 = 

A.I.R. 1922 Cal. 542. 
—S 115—Representation—Carrier. 

-Consignor’s agent—Representation to Rail¬ 
way and getting reduced rate thereby creates 
estoppel. (Daniels and Neave, JJ.). RaohunandAN 
Ram V. G. I. P. Ry. 81 I.C. 1 = 46 All. 649 = 

22 A.L.J. 645 = 5 L.R.A. Ci7. 396 = 

A I R. 1924 All. 692. 
—S. 115—Representation—Finding of. 

■Finding as to representation by one inducing 
another to do an act is one of fact. (Venkatasubba 
Rao, J.). Md. Batcha Sahib v. Arunachalam 
CHBTTIAR. 90 I.C. 875=1925 H.W.N. 596 = 

A.I.R. 1928 Mad. 39 = 49 M.L.J. 396. 

—S. 115—Representation—Knowledge unneces¬ 
sary. 

-Section 115 does not require that a person, 

who by his declarations or conduct induces a belief 
in the mind of the other, must of a necessity have 
been aware of his rights ; 20 Cal. 296 (P.C.) and 
A.I.R. 1925 P.C. 146, Foil. (Sulaiman and Iqbal 
Ahmad, JJ.). MATA Dayal Lal v. Lalji Sahai 

106 I.C. 524=25 A. L. J. 878= 

A.I.R. 1927 All. 888. 
—8. 115—Representation—Lease. 

-Lessee requesting permission of lessor to build 

leasehold—Lessor informing that lease was perma¬ 
nent and that lessee had a right to build—Lessee 

building aocordingly—Lessor oannot'evict' lessee 
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EVIDEKCB ACT (1872), S. llS—Representation 
—Lease. 


on the ground that lease was not permanent: 
1 H.L. 129 ; 28 Cal. 693 (P.O.) ; 20 Cal. 296 (P.O.), 
Bel. on. {Mr. Ameer Ali.) FOBBES v. Ralli. 

87 I. C. 318=52I.A. 178=6 L.R.P.C. 119= 
1925 M.W.N. 453 = 23 A.L.J. 548 = 
27 Bom.L.R. 860 = 41 C.L.J. 543 = 2 O.W.N. 514 = 
6 P.L.T. 404 = 4 Pat. 707 = 30 C.W.N 49 = 
A.I.R. 1925 P.C. 146= 49 M.L.J. 48 (P. C.). 

--Property taken on lease for public purposes— 

Public purposes forming part of consideration for 
lease—Lessee or his successors cannot bo allowed 
to claim absolute interest. {Suhrawardy and 
Duval, JJ.), PEARY LAL MULLIK v. BDRENDRA 
NATH. 88 I. C. 505 = A.I.R. 1925 Cal. 1233. 


—S. llS^RepreBentation—Nature of, 

-In order that representation may operate as 

an estoppel, it must be representation of an existing 
fact and not of a mere intention or of future pro¬ 
mises. Estoppel does not confer any title but is 
merely a rule of evidence which prevents one party 
from denying the existence of a fact which he re- 
presented as existing and upon which representa* 
tion another person has been induced to act to his 
detriment. (B B. Qhose and Panten. JJ.). HiNDUS- 
THAN Co-operative Insurance Society v. 
Secretary op State. 121 I. C. 737= 

56 Cal. 989 = A. I. R. 1930 Cal. 230. 

• A representation that the interests of a de¬ 
ceased had devolved upon the persons making the 
representation is a “thing” within the meaning of 
S. 115 as it is not a question of law but is mixed 
question of law and fact. {Mulcer ji and MalUck, 

JJ.). Barkat aet V. Trasanna Kumar. 

33 C. W. N. «73=A.I.R. 1929 Cal 819. 
- Bepresentaiion, of a mere opinion or of a point 


of law. 

No estoppel can ensue upon a representation, not 
of a fact, but of a mere opinion or of a point of law. 
If, therefore, a person alters his position , to his 
detriment, by acting on the representation of a 
mere question of opinion or a matter of law which 
would be equally accessible to both the parties, no 
estoppel could arise. But where there has been a 
representation as to the existence of a fact to a 
certain person and the latter believes it and acts 
upon it and his position is altered, so that be 
cannot be put back to his original position at all, 
at any rate, without great loss and inconvenience, 
estoppel will undoubtedly ensue. SO All. 549; 
84 All. 398 (P. C.) ; Frederick Bloomenthal v. 
James Ford, {]f97) A. C. 166, Bel. on; A. I. B. 
1925 P. C. 118 (P. C.) and 19 W. R. 12 (P. 

{Sen and Niamalullah, JJ.). DHABAM PRAKASH 
V. Mt. KAEAWATI DEVI. ffO I.c. 665- 

50 All. 885=26 A.L.J. 1106= 
A.I.R. 1928 All. 459. 


■ Promises de future. 

The doctrine of estoppel by representation is 
applicable to some state of facts alleged at the time 
to bo in existence and not to promises de futuro 
which if binding at all, must be binding as a 
contract. Maddison v. Alderson, (1883) 8 A. C. 473, 
Foil. {Bvpchand Bilaram, A.J.C.). DEVIBAI 

Dayabhoy Motieal. 89 I.C. 1®^— 

A. I. R. 1926 Sind 42. 

-- Inducing belief in validity of custom. ^ 

The fact that defendant induced the belief that 
a custom was valid is not such a belief as is 
referred to in S. 115 of the Act, that is to say, a 
belief in the truth of a “thing” which means a 
belief in a fact. Where the act complained of s 
not done with the intention of inducing the result 


EVIDENCE ACT (1872), S. liS-Bepresentatiom 
—Payment ondep. ^ 

and where the act complained of was not the case 
of the belief in ,the truth of a thing, which means- 
a belief in a fact, held, estoppel was not created.. 
{Martineau, J.). RAmji Das v. JAI GOPAE. 

69 I.C. 431= A.I.R. 1923 Lah. 244. 
^S. 115—Reppesentation—OmiBsion to object. 

- Attachment of decree—Omission to object^ 

Effect. 

Where the Chairman and the Manager of a bank 
have arranged, between themselves without actual 
knowledge on the part of other officers of the bank, 
the assignment of a decree by the Chairman to the 
Bank, the Bank cannot claim the benefit of that 
assignment without the accepting liability for-, 
knowledge on the part of the Chairman and Manager 
of a subsequent attachment of the decree which hacb 
been assigned. If in such a case the bank by its 
omission to object to that attachment of the decree 
leads the attaching decree-holder of the assignor 
Chairman to believe that the decree was still the 
property of his judgment-debtor at the time of the 
attachment, and to act on that belief in giving: 
credit for the amount recovered by execution of the 
decree which he attached, the bank is estopped- 
from denying that the Chairman was still owner of 
the decree attached at the time of attachment. 
{Heald, Offg. C.J. and Chari, J.). CO-OPERATIVE: 

Town bank op padiqon v. shanmugam pillat. 

125 I. C. 365 = 8 Rang. 223= 
A. I. R. 1930 Rang. 265^ 
—S. 115—Beprasentation—Pardanashin Lady. 

__Where the executant is a pardanashin and: 

uneducated lady and she is made to agree to sell 
her property on the understanding that a forfeiture 
clause will be operative in her favour and it is not 
explained to her that such a forfeiture was illegal 
and unenforceable, then if the defendant wishes to- 
stick to the transaction he cannot be allowed te 
repudiate the forfeiture clause on the strength of 
which the executant’s consent had been obtained,. 
{Sulaiman and Kendall, JJ.). ALTAF BEQAM v, 
BBIJ NABAIN. 116 I.C. 855 = 51 *^11- 

1929 A.L.J. 367= A.I.R. 1929 All. 281. 

—S. 115—Representation—Partners. 

-Where one person bids at an auction sale- 

and after acceptance of his bid aoother person repre¬ 
senting himself to be a partner with the first joins- 
him in making initial deposit, the second per8(» 
becomes a co-contractor or co-lessee and not a sub¬ 
lessee or transferee and is estopped from denying 
his liability thereunder. {Kumaraswami Sastri ana 

Walsh, JJ.). Municipal Council, Tiruvabub 
V. P. R. Kannuswamt Pillai. 

1930 M.W.N. 140=53 Mad. 852?* 
31 M. L. W. 271 = A.I.R. 1930 Mad. 600- 

58 M.L.J. 377, 

—B. 115—Representation—Patta. , , 

-Per Bamesam, J .—A person having induoea 

the Revenue Authorities to issue a patta m tne 
name of another and himself is estopped from ^ * 
tending that the other has no title. 

Odgers, JJ.). LAKSHMINARASIMHAM V. VENKATA- 
RUTNAYAMMA. 70 I 

30 M.L.T. 334 = A.I.R. 1921 Mad. 649. 

—S. 115—Representation—Payment 
■ A made advances to B on the assurance P 

by C, who also was requested by A that mon^ 
to B by C should be paid to A direct. After 
drawn in favour of .4 by C was presented for pay 
ment, it was dishonoured, C having stopped ^7 
ment to B in the meanwhile having discevereoi 

misconduct on B’s part. 
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SYIDEHOE ACT (1872), S. 115—Representation 
—Pre'emption. 

Beld, tbat A was entitled to leeoTer and 0 was 
estopped from denying that bills due to B were in 
order. {Sanderson, C. J. and Buckland, J.). B. N. 
RY. Co. IjTD. V. Oo-OPERATIVE HiNDUSTHAN 
BANK LTD. 97 I.C. 606 = 53 Cal. 622 = 

A.I.R. 1926 Cal. 1089. 

—S. 115—Representation—Pre-emption. 

-Where, however, a pre emptor has previously 

expressed his cleat intention not to pre-empt the 
property on any account and has waived his objec¬ 
tion in unequivocal language to the property being 
sold to the vendee, he is estopped personally from 
pre-empting afterwards, even though the exact 
share or price at which it was going to be sold was 
not mentioned to him. 6 .All. 463 ; 27 All. 670 ; 

6 A.L.J. 331 ; A.I.R. 1926 All. 467, Bef. (St/laiman 
and Sen, JJ.). Basira BlBT v. SHEIKH Ata 
ULIiAH. 118 I.C. 170=1929 A. L.J. 928= 

A.I.R. 1929 All. 453. 

—B. 115—Representation—Reversioner. 

•- Consent to a family arrangement — Effect. 

Next presumptive reversioners consenting to and 
joining in a family arrangement thereby agreeing to 
an acceleration of part or wbole of the estate by 
limited owner are estopped from challenging the 
same if it has been acted upon provided the agree¬ 
ment is not opposed to the nature of estate vesting 
in the reversioners. A.I.R. 1922 All. 297 ; 
A.I.R.1923 All. 387 (F. B.) and A.I.R. 1918 P. C. 70, 
Bel. on ; Cases dUcussed. (Mukerji and Bennet, 
JJ.). PoKHAR Singh v. Mt. dulari kunwar. 

A.I.R. 1930 All. 687 

-Where a reversioner for good consideration 

agrees not to lay cliiim to a property when the 
succession open** out, ho must in equity be held 
bound by that agreement ; A.I.R. 1918 P. C. 70; 
A.I.R. 1926 All. 715, on and A.I.R. 1923 All. 
887 (F. B.), Dist. {Sen and Niamatullah. JJ.). 
RAGHUBIR V. NABAIN. A.I.R. 1930 All. 498. 

— " Relinquishment by — Effect. 

Where a widow transfers by gift a portion of her 
husband’s property and the reversioners execute a 
deed of relinquishment whereby they purport to 
renounce and relinquish whatever rights'and what¬ 
ever interest they might conceivably possess under 
the Hindu Law in respect of the property covered 
by the deed of gift and expressly covenant that at 
no time hereafter will either of them or their heirs 
successors or representatives, set up any right or 
claim or whatsoever to the property. 

Held, that they cannot sue to have the gift deed 
set aside even when the succession opens in their 
favour. 45 C. 590, (P. C.), Cons, ; 44 Bom. 488, 

Diet. ; A.I.R. 1922 All. 297, Affirmed. {Mears, C J. 
Banerjee, Piggott, Walsh and Byves, JJ.). FATEH 
Singh v. Thakur Rukmtni Rawanji Mahaeaj. 

72 I.C. 8 = 45 All. 339 = 21 A L.J. 235 = 
4 L.R.A. Civ. 392=A.I.R. 1923 All. 387. 

' -Hindu Law—Alienation—Hindu widow— 

Qift—Reversioner joining in the alienation and 
consenting to alienation is estopped from disputing 
it later A.I.R. 1917 P.C. 95 ; A.I.R. 1918 P. C. 140, 
Bef to ; 3 All. 862, Bef. to. (Tudball and 
Sulaiman, JJ.). MahadEO PRASAD Singh v. 
MATA PRASAD. 63 I. C. 721 = 44 All. 44 = 

19 A. L.J. 799 = A.I.R. 1922 All. 297. 

—8. 115 —Representation—Status. 

—' Plain tig describing defendant’s status as 
that otraiyat in lease—Defendant acting upon it— 
Plaintiff is estopped from saying to the contrary 


EVIDENCE ACT (1872), 8. 119—Scope of. 

later on. {Mookerjee and Bankin, JJ-). ISWAR 
OHANDRA Nath v. Gour Sundar Nath. 

82 I.C. 90=39 C.L.J. 337=A.I R. 1923 Cal. 608. 
—8. 118—Representation—Validity of document. 

-Person taking under a will which could bo 

repudiated, and paying maintenance to testator’s 
widow as provided in the will—He cannot subse¬ 
quently repudiate the will so as to defeat'wido*v’s 
right. {Kumaraswami Sastri and Bamesam, JJ.). 
Lakshmamma V. Srreramulu. 104 I. C. 650= 

A.I.R. 1927 Mad. 1066. 
—S. 115—Representation—Validity' of trans¬ 
action. 

■ A party to a contract for a sale inducing a 
belief in a subsequent purchaser of a property that 
he has no right over the property—The right under 
the contract cannot subsequently be enforced, 
(Waeir Hasan, J.) JiA LAD v. MT. SAERA BIBI. 

99 I. C. 2=3 0. W. N. (Sup.). 273= 

A.I.R. 1927 Oudh 104. 

-When a person mortgages a property falsely 

representing it as his own, and after inheriting it 
subsequently, claims to recover the same, contend-, 
ing that he had no right to mortgage it, the auction- 
purohaser gets a good title even if he had knowledge 
of the facts provided the mortgagee was unaware. 
The burden of proving mortgagee’s knowledge is 
upon the mortgagor. {Greaves and Qhose, JJ.). 
Baroda Prosad Banerjee v. Gosta Behari 
HAZRA. 70 I.C. 385 = 27 C. W. N. 943= 

36 C. L. J. 78= A. I. R. 1922 Cal. 542. 

-Sikh, desiring son marrying Arain woman 

with relatives* consent—Son born—Relatives are 
estopped from questioning legitimacy. {Leslie Jones 
and Broadway, JJ.). LACHMAN BiNGH v. PAR- 
TAP SINGH. 67 I. C. 937 = 3 L.L.J. 366 = 

A.I.R. 1921 Lab. 251. 

—8. 115—Scope of. 

-Rule of estoppel although primarily rule of 

evidence affects substantive rights. {Sen andNia~ 
matullah, JJ.) Mt. Wahidan v. Nazir Khan. 

A. I. R. 1930 All. 434. 

-A party relying upon S. 115 of the Evidence 

Act has to establish not only that the opposite party 
had made a certain declaration but that the said 
declaration had been believed and had been acted 
upon and that it was not reasonably possible for 
the said party to know the true state of afiairs by 
pursuing enquiries reasonably and with diligence. 
Where truth is accessible to party the plea of estop¬ 
pel upon representation fails. and Niamatul¬ 

lah, JJ.). Mahomed Shafi v. m.\homed Said. 

122 I. C. 871. 

- Acts or declarations need not be intentional. 

The law of this country gives no countenance 
to the dootrine that in order to create estoppel the 
person whoso acts or declarations induced another 
to act in a particular way must have been under no 
mistake himself or must have acted with an inten¬ 
tion to mislead or deceive. What the law and Indian 
Statute mainly regard is the position of the person 
who was induced to act and the principle on which 
the law and the statute rest is that it would be 
most inequitable and unjust to him that if another, 
by a representation made, or by conduct amounting 
to a representation has induced him to act as he 
would not otherwise have done, the person who 
made the representation should be allowed to deny 
or repudiate the efiect of his former statement to 
the loss and injury of the person who acted on it. 
So long as there is no duty oast upon the person in¬ 
duced not to rely open the inducer’s state¬ 
ment but to make further inquiries the 
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EVIDENCE ACT (1872), S. 115—Scope of. 

word “ intentionally ” is satisfied. 20 Cal. 996 
(P. C.), Foil. [Mukerji and Mullickt JJ.). BAbkat 
ALI V. PRASANNA KUMAE. 33 C.W.N. 873 = 

A. I. R. 1929 Gal. 819. 

— -—The existence of estoppel does not depend on 
the motive, or on the knowledge of the person 
making the representation and it is not essential 
that the intention of the parties whose declaration 
act or omission had induced another to act, or to 
abstain from acting should have been fraudulent or 
he should not have been under a mistake or mis* 
apprehension: 20 cal. 296 (P. 0.), FoH. {Sen and 
Niamatullah, JJ.). Dhabam Prakash v. Mt. 
Kalawati DEVI. 110 I.c. 665 = 50 All. 885 = 

26 A.L.J. 1106 = A.I.R. 1928 .All 459, 

-The law enacted in S. 115 relating to 

estoppel does not differ from the English law 
on the subject. {Shadi Lal^ C.J, Broadway, 
Harrison, Tek Chand and Dalip Singh, JJ.). KHAN 
GuL V. LAKHA Singh. Ill i.c. 175= 

9Lah.701=10 L.L.J. 413=30 P.L.R. 60 = 

A.I.R. 1928 Lah. 609 (F.B.) 
" Questions of acquiescence and estoppel re¬ 
quire very careful treatment. {Walsh and Pullan, 
JJ.). RAPI-UIil/AH Khanv. Mt. Mumtaz Begam. 

102 I.C. 586=A.I.R. 1927 All. 609. 

— ^“Ashworth, J.—Jn English law the general 
rule appears to be that a person who is a party to a 
deed is estopped from denying its contents, but to 
this general rule there is the exception that a 
receipt in a deed does not amount to an ’estoppel 
generally, either at law or in equity. 

Section 115 is not exhaustive of the law of estop¬ 
pel applicable to India. 

A recital of a receipt in a deed will not operate 
as an estoppel, under any application of the princi¬ 
ple embodied in S. 115 (as opposed to the terms of 
that section) because such recitals do not operate 
by way of estoppel in English law. {Mukerji and 
Ashworth, JJ.). BAZ BAHADUR SiNGH v. RAGHU- 
BiR Prasad. 100 I.C. 1037=25 A.L.J. 512= 

49 All. 707= A.I.R. 1927 All. 385. 

— - Parties to whom it is available. 

It makes no difference whether the persons 
against whom the estoppel is urged happen to be 
the defendants or the plaintiffs. 

If the title of a plaintiff in a case in respect of a 
certain property has been admitted by the defen¬ 
dant or if the defendant's title has been admitted 
by the plaintiff and either of the parties to the case 
is estopped from denying che title of the other, it 
is difficult to perceive any distinction in tho two 
cases. 

If a plaintiff can assert his claim to a particular 
property, there being no estoppel in his way, and if 
he is entitled to a decree in respect of the property 
to which he is legally entitled, there is no reason 
why the plaintiff, whose title has been admitted 
by tho defendant and which title the latter is estop¬ 
ped from denying, should not be given a decree in 
his favour. {Qokaran Nath Misra, J.). Tej BAHA¬ 
DUR Khan v. nakko Khan. 99 I.C. 472= 

3 O.W.N. 993 = A.I.R. 1927 Oodh 97. 

-Where a patty seeks to give evidence of a 

subsequent oral agreement modifying tho terms of 
the written grant, ho puts forward that agreement 
as true and relies upon the truth of that agree¬ 
ment. In the case of an estoppel, the party who 
pleads it does not profess to show that the repre¬ 
sentation made is true. On the contrary his case 
very probably is that the representation is false but 
that the person who made it should not be allowed 
to show that it is false. Sections 99 and 115 deal 


EVIDENCE ACT (1872), S. 118—Silence. 

with two entirely different topics and there is no 
conflict between the two. (Yenkatasubha Bao, J.). 
^lAROMED BATCHA SAEEB V. ARUNACHBIiAM 
Chettiar. 90 I.C. 875 = 1925 M.W.N. 998= 

A.I.R. 1926 Had. 39 = 49 M.L.J. 396. 

-No such principle can be laid down as that 

a person who states that any portion of a document 
is true and binding between the parties should not 
be allowed to state that any other recital in the 
document is false. {Srinivasa Aiyangar, J.) LODD 
GOVINDOSS KRISHNADASS V. MUTHIAH CHBTTY. 

A. I. R. 1925 Had. 660=48 H.L.J. 721. 

-Does not override Civil P.C., 0. XXI, R. 2. 

{Kennedy, J. C. and Raymond, A.J.C.). MOTOOMAL 
V. Teoomal. 79 I.C. 89=18 S.L.R. 51= 

A.I.R. 1925 Sind 140. 

-Estoppel must be very strictly interpreted 

and any point in doubt must be decided against the 
estoppel. {Shadi Lai, C.J. and Le Rossignol, J.). 
Nihaii Singh v. Nabain Singh. 80 I.C. 525= 

6 L.L.J. 45 = A.I.R. 1924 Lah. 469. 

- Estoppel and res judicata— Difference. 

Estoppel is a rule of evidence precluding a person 
from denying the truth of that thing which he has 
induced another person to believe to be true where¬ 
as res judicata is founded on the principle that 
there should be an end to litigation when once it 
has been decided between the parties. {Dawson- 
Miller, C.J. and Coutts, J.) KALI DAYAL v. UMESH 
Prasad. 65 I.C. 266=1922 P.H.C.C. 33= 

1 Pat. 174 = 3 P.L.T. 506= A.I.R. 1922 Pat. 63. 

—S. 115—Silence. 


' Silence cannot operate as an estoppel un¬ 
less it is established that there was duty to speak. 
{Das and Fazl AH, JJ.). BHAGWANDUTT SiNGH V. 

Lachmi Narayan Singh. 119 I. C. 882= 

A.I.R. 1930 Pat. ISO. 

- Person being party to sale as pro forma dc/en- 

dant is not estopped from asserting title subsequently. 

There is no duty oast upon a person who is made 
pro forma defendant in the suit under B. T. Act, 
8. 148 -A, to give notice to intending purchasers 
that the rent-suit or the execution sale or the pro¬ 
ceedings in execution are not such as to confer title 
on the purchaser as contemplated under the special 
provision of S. 158-B, of the Bengal Tenancy Act. 
Hie silence cannot influence the conduct of the 
auction-purchaser, in any way and it cannot be said 
that the person keeping silent will be estopped 
from asserting his title (B. B. Ohose, J.). SUREN- 
DBA NaTH BANDOPADHYA V. JABED ALI TALUKA- 
DAR. 85 I.C. 747 = A.I.R. 1926 Cal. 420. 

-Mere silence or omission to act does not 

create estoppel unless there is a duty to speak, 
(Mukerji, J.). UmARAM GOQOI v. PURUK CHAND 
OSWAL. 85 I.C. 540= A.I.R. 1925 Cal. 993. 

--Non-intervention in mortgage suit by -A 


against B regarding property which, subsequent to 
the mortgage, was allotted in partition to C does 
not estop C from recovering the property when it 
has been sold in execution of mortgage decree. 
(Da7tiels and Heave, JJ.). NARAIN v. RAM S^^AN. 
85 I.C. 490 = 22 A.L.J. 853 = 5 L.R A. ClY. 761- 

A.I.R. 1924 All: 871. 

-The failure to object to the admissibility of 

evidence in time so as to enable the opposite 
to amend his pleading estops one from raising tne 
plea of inadmissibility subsequently. 

Ross, JJ.). CHHATEEDHARI MAHTO V. NAS» 
SINGH. 78 I.C. 919=5 P-f-T. 881- 

A.I.R. 1924 Pat. 806. 
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fl¥IDENGE ACT (1872), S. llS—Tendor and 
Porohaser. 

8. 115—Vendor and Pnrohaser. 

- Vendee's incapacity to contract—Vendor not 
•estopped. 

(Per Rutledge^ O.J. and Maung Ba, J .).—Where 
the buyer of immovable property, is under dig* 
■ability to buy there can hardly be any question of 
'his being induced to buy by misiepresentation that 
'he was under no such disability. The vendor, 
therefore, is not estopped from suing to recover 
possession of the property on the ground of vendee's 
incapacity to contract. {Seald, O. C. J.t Chari, Mya 
Bu, Ormistone and Bass, JJ. on equal divisian be¬ 
tween Rutledge,‘C.J., JilaungBa, Brown, and Carr, 
JJ.). U. Pyinna V. Maung Law. 121 1.0.705— 
7 Rang. 677-A.I.R. 1929 Rang. 354 (F B.). 

■ Vendee assuring his readiness to complete sale 
—Vendor demanding immediate completion—Vendee 

• cannot resile. 

Where the vendee under a contract for the sale of 
immovable property stated to the vendor that bis 

• (the vendee’s) money was ready and that the title 
was being engrossed and where those two matters 
alone wore wanting to complete the sale, and where 
the vendor gave five days’ notice to the vendee to 
complete the sale. 

Held, that the vendee was estopped from denying 
the truth of his statements. {Lord Shaw.) MOTI 
XAIi V. HAJI MoosA. 88 I.C. 440- 

27 Bom. L.R. 814-23 H.L.W. 31-41 C.L.J. 334= 

1923 M.W.N. 314=6 L.R.P.C. 106 = 
3 Pat. L.R. 152=26 P.L.R. 209 = 30 C.W.M. 410 = 
A.I.R. 1925 P. G. 124=48 M L.J. 484 <?.C.). 

— Vendor representing whole property to he his 

• own and agreeing to sell the whole cannot resile from 
. the contract. 

If a man, having partial interest in an estate, 
chooses to enter into a contract, representing it and 
. agreeing to sell it as his own, it is not competent 
to him afterwards to say, though he has valuable 
interests, he has not the entirety and therefore 
the purchaser shall not have the benefit of his con- 
tract. The person contracting under these circum* 
stances is bound by the assertions in the contract; 
and if the vendee chooses to take as much as he can 
have, he has a right to that, and to an abatement; 
and the Court will not hear an objection by the 
vendor that the purchaser cannot have the whole. 
(C. C. Qhose and Panton, JJ.). Krishna Chandka 
Dey t). W. Graham. 75 I.C. 42i=50Cal. 700 = 

27 G.W.N. 693=A. I. R. 1923 Cal. 694. 

•- Conveyance by estoppel—English and Ceylon 

Laws. 

Though there is a considerable analogy between 
the doctrine of Knglish Law as to the conveyance 
by estoppel, and the doctrine of the Roman Dutch 
Law which prevails in Ceylon that doctrine is not 
identical with that of the English Law. The mode 
by reasoning by which it is reached is different, and 
the conclusions are not necessarily the same. This 
law admitted what was called the exceptio rei 
venditate et traditoe. Under this exception the pur* 

• chaser who had got possession from a vendor who 
. at the time had no title could rely upon a title 

flubsequently acquired by the vendor not only 
against the vendor but against any one claiming 
under the vendor; and though delivery (traditio) 
was a part of the defence, if the purchaser had 

■ acquired possession without force or fraud he 
-could use the exception though he had never 
iceceived actual delivery from the vendor. Also if 

he had once been in possession without force or 
itraud, and had since lost possession he could 


EYIDENGB AGT(1872), S. 115—WalYer. 

recover it by the publioian action, using the excep¬ 
tion as a replication to any defence set up by the 
vendor or those claiming title under him. The 
principle does not rest upon estoppel by recital 
and is broader in its effect than the English rule. 

Under the Roman-Dutch Law, the question is 
what was the property purported to be conveyed; 
and on all principles of construction the recitals 
can only be looked at for the purpose of assisting 
the Courts to arrive at the determination of the 
actual effect of the conveyance. The recitals as to 
how the transferor got the title to the property 
are not material; if the transferor had no title at 
the time, under the Roman-Dutch Law, his sub¬ 
sequent acquisition would make the transfer effec¬ 
tive, howsoever the title is subsequently got. {Lord 
Phillimore.) FERNANDO v. GUNATIIiLAKA. 

A.I.R. 1921 P.C. 138 (P.G.). 

—8.115—Waiver. 

- Sale proclamation—Waiver of by judgment" 

debtor. 

Where a judgment-debtor with full knowledge of 
his rights to insist upon the decree-holders to 
attach his property again, secures a postponement 
of the sale for a month, with a promise to pay the 
debt in that time, and agrees to decree-holder’s 
holding the sale on that adjourned date without a 
fresh proclamation, in case he does not pay, and 
consents not to raise the question of want of fresh 
attachment, he cannot afterwards be permitted to 
resile from bis position having secured an advantage 
to the prejudice of the decree-holder: 13 C. L. J. 
243. Dist.\ A.I.R. 1922 Mad. 447 ; (1917) M.W.N. 89; 
24 M.L.J. 70; A.I.R. 1926 Mad. 211; 13 C. L. J, 243 
and A.I.R. 1925 Mad. 1113, Ref. {Pandalai, J.). 
(BADAM) Seshayya V. (Gbandhi) Sattiraju. 

120 I.C 863=A.I.R. 1930 Mad. 414. 

- Arbitration — Objections as to misjoinder of 

causes of action. 

By agreeing to refer different causes of action 
against different parties on one and the same refer¬ 
ence the parties to it do not only waive objections as 
to misjoinder of causes of action but agree to a 
joint trial and cannot afterwards be permitted to 
challenge the award, {Rupchand and Barlee, 
A. J. Cs.). Dattaram Munshilal V. Harjimal 
&SONS. 121 I.C. 161 = 24 S,L.R 145 = 

A.I.R. 1930 Sind 170. 
-■ Lessee continuing after breach by lessor waives 
right {if any) to terminate lease. 

It is not open to a lessee to continue to occupy 
the house after the breach of a covenant by the 
lessor without giving notice that he was willing to 
extend the time for performance up to a specified 
date and then throw up the lease on a date 
arbitrarily chosen by him. If he did not put an 
end to the lease on the date of the breach by the 
lessor it must be taken that he has waived the 
benefit of the condition (assuming there was one). 
{Ramesam, J.). QOVINDASWAMI CHETTIAR v. 
Palaniappa Chettiar, 87 I.C. 10= 

21 M.L.W. 271 = A.I.R. 1925 Mad. 833 = 
^ 43 M.L.J. 397. 

- Lessor and lessee. 

Where the lessor did not exercise his right to 
forfeit the tenancy for two years after his title was 
repudiated by the teuaut and allowed a third party 
to purchase the leased property at a Court auction 
he was held as estopped as against the third party 
from setting up the forfeiture which was considered 
as waived. [Broadway, J.). CHIEAGH DIN v. 
MUHAMMAD Usman Khan. 70 l.C. 349= 

A.I.R. 1924 Lah. 281. 
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EYIDENGE ACT (1872), 8.115—Waiver. 

-Where In compromising a suit, certain rights 

are given up, the parties are estopped from olaim- 
ing those rights afterwards. {Mears, C.J. and 
Banerii, J.). MAHAMMAD IBRAHIM t>. CHANDAN 

BiNQH. 63 I.C. 727 = 3 U.P.L.R. All. 187. 

—S. 118—Hlsoellaneoas. 


-- Certified copies only of former applications 

filed—Evidence of identity available but not given — 
No estoppel created. 

Where certain facts have been admitted by cer¬ 
tain persons in certain applications the mere pro¬ 
duction of their certified copies without evidence of 
identity, when such evidence is available, only 
shows that persons purporting to be the persons 
sought to be estopped by the applications, made 
the applications and that the officer before whom 
they were made was satisfied as to their identity. 
This is not sufficient for creating an estoppel 
against these persons so as to preclude them from 
denying the contents of the applications. {Aston, 
A.J.C.). SUPAN V. KBEMCHAND. 

A.I.R. 1930 Sind 150. 

— - Property of husband and wife-mortgage by 

wife during absence of husband in jail—Husband 
recovering possession—There was no estoppel 
against husband. {Maung Ba, J.). JIAUNG SHWE 
HTA V. MAUNQ AN. 118 1.0.127 = 

A.I.R. 1929 Rang. 112. 

-A land was added to a village by the river 

changing its course. Some of the zamindars claimed 
ownership to it on the basis of a previous suit 
many years ago in which they had asserted their 
rights to land which had subsequently ceased to 
exist and had gone back into the river. 

Held, that there can be no questioniof res judicata 
or estoppel. {Stuart, C.J, and Baza, J.). SHIV RAM 
Laij V. Ganga Shankar. ill I.C. 370= 

A.I.R. 1929 Ondh 15. 


-Railway receipt—Delivery of, to another 

without endorsement—Printed rule on the Railway 
receipt that unendorsed person not to be recognised 
as agent—Railway Company may still plead that 
the person is agent unless it operates as estoppel. 
{Ashworth and Iqbal Ahmad, JJ.). SECRETARY 
OP State v. Rishi Ram Jagdish prasad. 

108 I.C. 457=90'All. 227 = 
25 A.L.J. 1029=A.I.R. 1928 All. 145. 


-Civil P.C.. S. 2—Suit against A as legal 

representative of deceased debtor— C, alleged real 
representative, joined as party but his name struck 
ofi on his application that he was unnecessanly 
joined—So far as C and persons claiming under 
him are concerned decree against A is valid, {bha i 
and Fawcett, JJ.). Chhaganlad v. JAYARAM. 

100 I.C. 956=51 Bom. 125= 
29 Bom. L.R. 107 = A.I.R. 1927 Bom. 131. 

_Civil P C , S. 11—Suit for mortgage debt 

against father and sons—Mortgagee^ pleader¬ 
making statement that sons should be discharged 
Simple money-decree passed—Statement neither 
operates as res judicata nor as estoppel in subse¬ 
quent declaratory suit by sons that .the property is 
not liable to execution and sale in the decree 
against father. (Baza, J.). M^NOHAR LAD. v. 
IMDAD ADI. 98 I.C. ^0®“^ 

X T D >4^07 nniin In. 


-Where plaintifi failed in prior suit on certain 

facts alleged by defendant and denied by him, 
defendant is not estopped in later suit from taking 

advantage of plaintiff's evidence about the ta^ts in 

the later suit though it conflicts vfith defendant s 


EVIDENCE ACT (1672), 8.116—Adverse posses* 
Sion. 

allegation in the prior suit. {Lord Blanesburgh.y 
LALCHAND M ' BWARI V. MAHANT RAMBUPGIB^ 
93 IG. 280=5 Pat. 312 = 53 I.A. 24=24 A.L.J. 105=, 
1926 M W N.?03=7 P.L.T. 163=8 O.W.H. 335= 
43 G.L.J. 249=28 Bom. L.R. 855=30 G.V.N. 721= 
A.I.R. 1926 P.C. 9=50 M L J. 289 (P.C.), 

■ Talukdari watan lands liable to payment of 
jama recorded as rent-free lands by mistake—No- 
estoppel ar'ses against Government. {Fawcett and 
Madgavkar, JJ.). SURSINGJI DAJIRAJ o. Seoy. 
OF STATE. 99 I.C. 293=28 Bom. L. R. 1213= 

A.I.R. 1926 Bom. 590. 

-Mortgage by Hindu widow as guardian ot 

her adopted son—Subsequent sale of the equity of 
redemption by her as owner—Purchaser is not 
estopped from redeeming. {Spencer, J.). Ra^ 
GAYYA NAIDU V. BASANA SiMON. 94 I.C. 639—. 

23 M. L. W. 367 = A.I.R. 1926 Mad. 594^ 
‘ There can be no estoppel against a litigant 
arising out of the wrongful act of the Court pet* 
mitted or performed by its own officials. (Walsht 
A. C. J. and Byves, J.). PANDIT BALGOBIND V. 
Sheo Kumar, 82 I. C. 184=22 A. L. J. 791 = 

5 L. R. A. Civ. 545=46 8”= 

a i r. 1924 All. 818. 

- Point of law—Conduct of party affects. 

Where the plaintiffs had put in a petition to add 
the other co-sharers landlords as parties }'? . • 

suit but the defendants objected to this addition 
and the Munsif refused to allow it, 

HeW, that the respondents were not entitled^ 
raise this point in appeal. (Ross. J.). JAG-S^ v. 
KANTA Prasad. 72 I.C. 401=A.I.R. 1924 Pat. 168* 
—8. 116. 

Acqniescence. 

Adverse possession. 

Gessop of title 

Dispute with third person. 

Effect of attornment. 

Ejectment by another. 

Interpretation and scope. 

Mortgagor and mortgagee. 

Tenant already in possession. 
Termination of tenancy. 

When tenant can deny. 

Miscellaneoas. 

_g. 116—Acquiescence. 

-Acquiescence is an instance of estoppel- 


lere non interference is not enough—Acquieso' 
ig with full notice in act prejudicial to one- 
slf so as to induce reasonable belief of his con- 
ent, followed by consequent alteration 
osition is necessary. 7 Jur. (N.S.) 149 and 8 Ch. 
). 286, Foil. {Mukerji, J.). BANESHAR BAND^ 
■ADHYA V. AMULYA CHARAN. 82 I. C. 30» 

A.I.R. 1925 Cal. 288. 

-S. 116—Adverse possession. 

—Whore land is in the possession of a tenantnou 


— YV Xiore idDU is lU uuts ^- fhft 

aly is the possession consistent with the *1^1® ® .* 

.ndlord, but the tenant cannot by hi“8®l* 

aaraoter. The duty which he owes to 

i preserving his title prevents any acts of his 

aving the effect of acts of adverse possession, 

isclaiming the landlord’s title he forfeits e 

ut the landlord is not bound to take advan 6 , 

le forfeiture, and might enter upon the naiur 

sipiration of the term. When the tenant for 

ecomes a tenant at sufferance by holding 

I still unable to disseise his landlord an ® 

iverse possession, or at any rate sue -noges- 

ould not be presumed from p n 118 Z 

on. A.I.R. 1929 P.O. 272 ; A.I.R. 1923 P.O. HH ^ 
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BTIDENOE IGT (1872), B. 116—AdvevBe poBBeB- 

BiOB. 

A.I.R. 1923 P.O. 205 ; A.I.R. 1924 P.C. 66, Foil. ; 
19 W.B. 252 (P.O.). A.I.R. 1924 Cal. 168, Expl. 
(R. B, Ohose and Cammiade, JJ.). BEJOYOHAND 
MAHTAB V. SUEUMABI DbVI. 117 I.C. 842= 

32 C. W. N. 720. 

- Party acquiring by adverse possession — Per¬ 
missive possession after if estopped. 

Wkere the rights of the veDdors of the plaintifi 
had become extinguished by adverse possession of 
plot of land.by defendant for more than 12 years, 
the defendant will not be estopped from pleading 
acquisition of title by adverse possession and deny¬ 
ing plaintiff’s title to plot even though the defen¬ 
dant, after purchase of the plot by the plaintiff had 
obtained his permission to occupv the plot. {Chari, 
/.). (MAUNG) BA THAN V. (MaUNG) SEIN WIN. 

120 I. C. 662 = A. I. R. 1929 Rang. 170. 

An adverse possession by the tenant cannot 
be predicated from the mere fact of non-payment 
of rent or discontinuance of payment of rent 
unless in connection therewith the landlord has 
been apprised that the tenant claims title in him¬ 
self. When the tenant thus disclaims the title of 
the landlord, claims title in himself, and the land¬ 
lord has notice of that fact it has the effect of an ous¬ 
ter and disseisin, even though this has happened 
during the continuance of the term. The theory on 
which adverse possession becomes a perfect title is 
that the true owner has, by his own fault, failed to 
assert his right against the hostile holder. Conse¬ 
quently, where possession is originally, taken and 
held under the true owner, a cUar positive, and 
continued disclaimer and disavowal of title, and an 
assertion of an adverse right brought home to the 
true owner are indispensable before any founda¬ 
tion can be laid for the operation of the statute of 
limitation. Without this, the length of the occu¬ 
pation is immaterial and does not affect the title ; 
possession for the full period of limitation must 
have elapsed after repudiation before title based 
thereon can be acquired. If the rule were other¬ 
wise, the greatest iniustice might be done; without 
such knowledge of the repudiation, the landlord 
has the right to rely upon the fiduciary relation 
under which the possession was originally taken. 
As has been well said, a possession commencing 
under the authority of or in subordination to the 
true title, does not become transformed into a 
hostile one, by a mere change in mental attitude. 
It must be shown that the true owner bad know¬ 
ledge of the adverse holding, or it must be so open 
and notorious as to raise a presumption of notice 
to him. {Mookerjee and Walmsley, JJ.). GIRISH 
Chandra v. Sri Krishna. 7S I.C. 325= 

38 G.L.J. 266= A.I.R. 1924 Cal. 168. 
—8. 116—Cessor of title. 

-Where a person holding a paramount title 

steps in and the title of the landlord is put an end 
to, a tenant who has attorned to the former is not 
estopped from denying bis landlord’s title. A.I.R. 
1925 Mad. 143. Ref. {Wallace, J.). LlNGAYYA 
AYYAVARU V. Kandula GANQIAH. 106 I.C. 892 = 

A.I.R. 1928 Mad. 58. 

- Landlord and tenant. 

Tenant can prove cessor of landlord's title 
by ouster by paramount title holder and can attorn 
■to the latter on such ouster. 2 M. 226, Ref.\ A.I.R. 
1922 Cal. 237, Ref. {Wallace, J.). Ramaswami 
THBVAN V. ALAGA PILLAI. 79 I. C. 881 = 

A. I. R. 1925 Mad. 143. 
— ——It is open to the tenant to prove a subsequent 
cessor of the landlord’s title. The estoppel men* 


EVIDERGE ACT (1872), S. 116—Effect of attorn¬ 
ment. 

tioned in S. 116 of the Evidence Act refers to the 
title at the beginning of the tenancy. One way in 
which the tenant can show that the title has deter¬ 
mined is by proving an eviction by title paramount 
or the equivalent of such an eviction. {Sanderson^ 
C.J and Richardson, J.). RAM CHANDRA CHAT^ 
TEBJi t). Pbamatha Nath Chattbrji. 

63 I.C. 754=33 G.L.J. 146= A.I.R. 1922 Cal. 237. 

—8. 116—Dispute with third persons- 

-Tenant can set up his own title against third' 

person though not against landlord. {Sulaiman^ 
and Kendall, JJ.). TiKA RAM v. MOTI LAL. 

1930 A.L.J. 364=A.I.R. 1930 All. 299. 

-A subsequent licensee can sue a prior Ucenseo 

who had abandoned his rights in the land of which- 
the licensor had then granted a subsequent liceosO' 
to the plaintiff. 38 A. 178. Dist. {Kanhaiya Lai, J.}, 
Syed zahur Hasan v. Mt. Shaker banco. 

78 I.C. 189= A.I.R. 1923 All. 29. 

Donee is not estopped from pleading against 
stranger want of title in the donor nor against 
mortgagee by redeeming mortgage executed hy 
donor. 61 P.R. 185, Foil. {Martineau, J.). Radha 
KISHAN V. MOOL CHAND. 76 I.C. 128=^ 

A.I.R. 1923 Lah. 27^ 

-Person not claiming through tenant is not 

estopped from claiming plaintiff’s title. {Stuart and 
Kanhaiya Lai, JJ,). MAHARAJA OP JAIPUR v. SUR- 
jan Singh. 75 I. C. 495=44 All. 671 = 

20 A.L.J. 615= A.I.R. 1922 All. 333. 

—S. 116—Effect of attornment. 

-After one of the throe brothers who were 

landlords became insolvent they jointly mortgaged' 
their property. A tenant was let into possession 
by them prior to the insolvency and mortgage, who 
after tbe mortgage was executed attorned to the 
mortgagee and paid him rent. In a suit for eject¬ 
ment by the mortgagee, the tenant claimed that ho 
was not estopped from denying the title of tho 
mortgagee. 

Held, that the rent note was separated from and 
independent of the mortgage, and so the taint of? 
illegality of the mortgage, if any, as one of the exe¬ 
cutants was an insolvent, does not extend to tho 
rent note. Hence the tenant would be estopped 
from denying mortgagee’s title. 32 Bom. 449 and- 
A. I. R. 1927 Bom. 129, Dist. 

Held further : that even though the tenant waa 
originally let into possession by the mortgagora 
from the time when he passed a fresh rent note in 
favour of the mortgagee a new tenancy arose and he 
remained in possession under tho mortgagee, and- 
so his former possession did not prevent estoppels 
from arising. A. T. R. 1928 Bom. 265, Foil. ; 
11 Cal. 619, Not foil. {Madgavkar, J.). NAGINDAS- 
SANKALCHAND V. BAPALAIj Pubshottau. 

32 Bom. L.R. 692=A.I.R. 1930 Bom. 395. 

-Tenant cannot challenge title of his landlord. 

42 I. A. 202, Foil. {Lord Phillimore.) VERTANNE& 
V. Robinson. 102 I.C. 639 = 3 Rang. 427 = 

54 I.A. 276=29 Bom. L.R. 1017 = 
1927 M.W.N. 492=39 M L.T. 134 = 23 A.L.J. 713 = 
46 G.L.J. 126 = 31 C.W.N. 1078 = 26 M.L.W. 417 = 
A.I.R. 1927 P C. 151 = 53 M.L.J. 71 (P.C.). 

Landlord and tenant—Person attorning to 
lessors as tenant cannot question title of lessors. 
{Rankin, C.J. and C. C. Ghose,J.). KESORAM/ 
PODDAR V. Banamadi De. 103 I.C. 93= 

43 C.L.J. 249= A.I.R. 1927 Gal. 941. 

--Where the lessors accepted and acted upoik 

the kabuliyat, the lessors as well as the persons 
claiming under them, are equally estopped fromi 
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^EVIDENCE ACT (1872), S. 116—Effect of attorn- 
ment. 

'denying the validity of the lease. [Cuming and 
B. B. Chose, JJ.). Habi mondal v. Durjodhan 
MondAL. 94 l.G. 661 = A.I.R. 1926 Gal. 882. 

Tenant cannot set up title inconsistent with that 
tinder which he was let into possession. 

A person who has lawfully come into possession 
of land as tenant from year to year or for a term of 
.years cannot set up during the continuance of such 
relation any title adverse to the landlord inconsis¬ 
tent with the legal relation between them and how¬ 
ever notoriously and to the knowledge oi the other 
party, acquire by the operation of the law of limi- 
- tation, title as owner or any other title inconsistent 
with that under which he was let into possession : 
24 Mad. 246; 37 Mad. 1; 21 Mad. 153, Foll.\ 7 Bom. 
96; 27 Bom. 515, Diet. [Kennedy, J.C. and Aston, 
A.J.C.). SiDiK Haji Yacub V. Mahomed Faruq. 

90 I.C. 1007 = 21 S L.R. 185= A.l.R. 1926 Sind 71. 

• Tenant can't plead he is befutmidar. 

By accepting a deed of conveyance in fee and 
. going into possession, a grantee is estopped to deny 
the title or seisin of his grantor by alleging that 
he is merely benamidar for another person. [C. C. 
•Ghosh and Panton, JJ.). Prabhat CHANDRA 
CHATTERJl V. BUOY OHAND MAHATAP. 

75 l.G. 89 = 50 Cal. 572 = A. I.R. 1924 Cal. 84. 

-Lessee cannot deny title of lessor. (Abdul 

Baoof,J.). MELA Ram v. Rikhi Kesh. 

69 I.C. 111 = 33 P.W.R. 1922 = 
A. 1. R. 1923 Lab. 69. 

-A tenant cannot set up an adverse title to 

the landlord. and dtuart, JJ.). DEBI 

PROSAD V. MT. GUJAR. 68 I.C. 750= 

20 A. L. J. 696= A.l.R. 1922 All. 423. 

• -Covenant in kabuliyat —Rights incorrectly 

recorded in covenant—Person entering into 

• covenant must recognise rights. [Woodroffe and 
Walmsley, JJ.). MIDNAPORE ZeminDARI CO., 
Ltd. V. Nares Narain Roy. 63 I. C. 161 = 

33 C. L. J. 317 = A. I. R. 1921 Cal. 368. 
- 'A lessee from a mortgagor cannot question the 
validity of the mortgage in a suit for ejectment of 
the lessee. [Newboidd and Abdul Majid, JJ.). 
Shasui bhushan V. Deb Nath, 6 u I.C. 705 (Cal.). 
-• Tenant executing lease cannot deny lessor’s 
title—It is immaterial from whom he held before. 
[Macnair, A. J. C.). CHANDOO v. ParBUOO. 

89 I.C. 707 = A. I. R- 1921 Nag. 118. 
—S. 116—Ejectment by another. 

• Lessee ejected by true owner—Rent suit by 

• lessor—Plaintiff's title oinnot be denied. [Daniels, 
J.). MotiLalv. yar Muhammad. 

85 I.C. 736=47 All. 63= 

6 L.R.A. CiY. 108= A.l.R. 1925 All. ^5. 

-Tenant let in possession by A but evicted by 

true owner—Tenant attorning to true owner can 
then challenge title of A. (Devadoss and Waller, 

JJ.). alaoa Pillai V. Ramaswami Thbvan. 

91 1. C. 1074=1925 M.W.N. 878=23 M L,W. 296 = 

A.l.R. 1926 Mad. 187 = 49 M.L.J. 742. 

—S. 116 —Interpretation and scope. 

-“ Continuance of tenancy." 

The words “continuance of tenancy” in 8.116 
®'I)plies to the tenancy in question in the same suit 
in which the estoppel arises, and not to any pre¬ 
vious tenancy. [Madgavkar, J.). NAQINDAS 
SanKALCHAND V. BAPALAL PURSHOTTAM. 

32 Boni.L.R. 692 = A.l.R. 1930 Bom. 395. 

•-Section 116 does not state that every license 

is revokable at the whim of the licensor. [Baguley, 
■J.)- V. AHDElKSA V. MA 8AN ME. 121 I.C. 787 = 

7 Rang. 617 = A.I.R. 1930 Rang. 29. 


EVIDENCE ACT (1872), B. 116~~MoptgagoP and 
mortgagee. 


- 1 —Estoppel would operate only as regards the 

denial in so far as it relates to the beginning of the 
tenancy and not to any other point of time. 
Though the tenancy may be continuing, it is quite 
open to the tenant to plead and show that his 
liability to pay the rent has wholly or partially or 
for a time ceased. Such a plea does not amount to 
disputing the landlord’s title but is really one of 
confession and avoidance, and is available to the 
tenant: 2 Mad. 226; 12 W.R. 109 ; 14 W.R. 85 and 
21 W.R. 5, Foil. [Cuming and Mukerji, JJ.). JO- 
QENDRA LAL V. MAHESH CHANDRA. 

112 I.C. 172=55 Cal. 1013=47 C.L.J. 387= 
32 G.W.N. 5S9 = A.I.R. 1929 Cal. 22. 

- Tenant is not prevented from showing subse“ 

guent devolution of title. 

Section 116 only provides that the tenant cannot 
deny that the landlord at the beginning of the 
tenancy, had a title to the property or that he had 
a right to let the property. He cannot, however, be 
prevented from showing that the landlord had only 
a life-interest and that on his death the property 
devolved on some one else. [Sulaiman, Ag. C.J» ana 
JFeir, J.). Madan LAL v. MT. GUB DASSI. 

110 I. C. 376 = 26 A. L. J. 1253 = 
A. I. R. 1928 All. 650. 

‘ At the beginning of tenancy.' 


If once the relation of landlord and tenant is 
established between the parties, the tenant would 
be estopped from disputing the landlord’s title. 
The words “at the beginning of the tenancy” can¬ 
not be construed to mean the time when the tenant 
was first let into possession. It may be that in 
some cases the tenant may be in possession before 
the new tenancy begins and be may attorn to an¬ 
other landlord by executing a lease which consti¬ 
tutes a new tenancy. The question, therefore, to 
be decided in each case under S- 116 would be whe¬ 
ther a new tenancy had arisen and not whether the 
tenant had been let into possession by the landlord. 
In support of the contention that there is no rela¬ 
tion of landlord and tenant between the parties the 
tenant may assert that the contract of tenancy is 
void or voidable on account of misrepresentation ox 
fraud: 40 Mad. 561 (P.B.); 8 B.H.O (A.O.J.) 176 
and 34 Bom. 329. Bel. on ; 37 All. 657 (P.O.), Be/. 
[Patkar and Baker, JJ.). SHANKAR RANA v. 
JagANNATH. Ill I.C. 911 = 30 Bom. L.R. 741 = 

A.l.R. 1928 Bom. 269. 

- Words ” at the beginning ” do not apply where 

tenant is already in possession. 

The words in S. 116 “At the beginning of the 
tenancy” only apply to oases in which tenants are 
put into possession of tenancy by the persem to 
whom they have attorned and not to oases in whion 
the tenants have previously been in possession. 
Where there was no proof of any rent ever 
been paid or that the defendant was inducted as 
tenant by the plaintifl and the patties 
brothers and admittedly the house was once join 
property, . 

Held, in these circumstances the defendant w 
not estopped from denying that he was the 
tifi’s tenant. [Campbell, J.). RIKHI KESH • 
MELA bam. 

A. I. R. 1923 Lah. 483. 

—S. 116—Mortgagor and mortgagee. . 

-A mortgagee cannot deny the >,««- 

mortgagor on the date of the mortgage. It i 
ever, open to him to assert that on the .. 

the mortgagor persons who are hia heirs u 
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EYIDENCE ACT (1872)» B. 116— Hortgagop and 
mortgagee. 

Hindu Law did not sncoeed to 'his oconpanoy 
rights in accordance with the special rules laid 
down in Act 1'^ of 1881. (Niamatullah, J.). MAHA- 
DEO Chaube V. Ram raj Chaube. 

122 1. C. 414== A.I.R. 1930 All. 108. 

•-Mortgage with possession—Mortgagors to 

remain in occupation as tenants in pursuance of 
lease executed by them—Mortgagors are precluded 
from challenging otherwise. (Zafar Ali and Bhide, 
JJ.). ASA Ram V. Kishanchand. 120 I. C. 166* 

A.I.R. 1930 Lah. 386. 
-A mortgagee cannot deny the title of the mort¬ 
gagor, for the purposes of the mortgage nor can the 
mortgagor derogate from his grant so as to defeat 
his mortgagee's title : 36 Bom. 185 ; 42 Cal. 455 
and Tasker v. Small, (1837) 3 My. and Cr. 63, Foil. 
{Patkar, J.). Sombhai v. Jagajivan. 

114 I. C. 377=30 Bom. L. R. 987 = 
A. I. R. 1928 Bora. 380. 

■ ■ ' Landlord and Tenant—Mortgagor of muaji 

land cannot assert against the mortgagee whom he 
has ejected his own want of title. (Stuart, C.J. and 
Baaa, J.). Shyam Manohar v. Beni Madho. 

110 I. C. 320=5 O.W.N. 545 = 
10 L.R.A. Rev. 29 = A. I. R. 1928 Oudh 336. 

'■Mortgagee is estopped in a redemption suit 
from setting up an interest of a third party, at the 
time the mortgage was entered into. {SuZoinuin, /.). 
RAJARAM DHAR V. JADUNANDAN. 88 I. C. 539= 

A. I. R. 1925 All. 758. 

-Mortgagee can’t dispute mortgagor's title to 

property. (Shah, Ag. C. J. and Fawcett, J.). 
MADHAVRAO HARBAJI THAKUR V. AMABABAI 
Laxman Jadhav. 85 I.C. 193 = 26 Bom.L.R. 1210 = 

A. I. R. 1923 Bom. 125. 

-Mortgagee is estopped from denying the title 

of mortgagor in a redemption suit where he had 
obtained possession from the mortgagor. (Ray¬ 
mond and Madgavkar, A.J* Cs.). MahOMED 
MOOSA V. KAZI FATEHULLAH. 79 I.C. 466= 

19 S.L.R. 268= A.I.R. 1929 Sind 167. 

-Defendants in a redemption suit disputing 

the title of plaintiffs who were not the original 
mortgagors, is a different matter from a mortgagee 
setting up a paramount title as against his 
admitted mortgagor. In the former case the 
defendants would bo quite within their rights. 

Quaere Is the mortgagor’s title itself open to 
attack in a redemption suit by him ? (iAiller, C.J. 
and Kulwant Sahay, J.). BaSDEO Prasad 
DWARIKA PANDBY. 83 I.C. 478 = 2 Pat. 803 = 

A.I.R. 1924 Pat. 234. 
- Mortgagor though trustee is estopped from set¬ 
ting up trust. 

Even where the mortgagors are trustees acting 
in a public capacity and not for their own benefit, 
they are estopped from denying their title and 
cannnot set upas a defence against the mortgagee 
that the property so mortgaged is trust property 
which the mortgagors had no right to mortgage. 
Where the mortgage-deed clearly and unmistake- 
ably purports to be executed by tbe mortgagor as 
the proprietor of the property in his own interest, 
he is estopped from denying the interest which he 
represented as his own proprietary right in the 
deed. (Dawson Miller, C.J. and Foster, J,). Brij 
Ratan das V. Raqhunandan gir. 

71 I.C. 944=i923 P.H.C.C.49 = 1 P. L.R. 225= 
4 P.L.T. 437 = A.I.R. 1923 Pat. 203. 

—S. 116—Tenant already in possession. 

-Where a tenant being already in possession 

has made an attornment or acknowledgment of the 


EYIDENCE ACT (1872), S. 116—Tenant already: 
in possession. 

tenancy, he may show that he did so through > 
ignorance, mistake or the like. (Baza, J.). 
BISHAN NABAJN BARaABA V. PiDA HDSAIN. 

112 I.C. 382. 

Section 116 applies to cases where a tenant is 


let into possession by a landlord, and so a person 
who was in possession before the landlord had pur¬ 
chased the property is not estopped from pleading 
that he is not a tenant. 11 Cal. 519 and 25 I.C. 721, 
Foil. (Zafar AU,J.). RAMZAN SHEIK v. AruNA 
Mae. 108 I.C. 182 (Lah.). 

- 1 —Where some of the member.*? of the tenant’s 

family under misapprehension of their title excut- 
ed habuliyat but the tenant was not put into posses¬ 
sion by such kabuliyat or by any lease executed by 
the landlord and remained in possession of his 
own sir plots, the execution of the kabuliyat having 
no effect upon his possession or title. 

Held, no question of estoppel would arise under 
S. 116. A.I.R. 1915 P.C. 96, Frll. (Raza and Pullan, 
BISHONNATTI V. SUBAJPAL. 106 I C 8 = 
4 O.W.N. 1037 = 9 L.R.A. Rev. 342 = 

A.I.R. 1928 Oudh 33. 

-Where a tenant is not let into possession by 

the landlord, but was already in possession at the 
time of the kirayanama he is not estopped from 
proving that he made acknowledgment of the ten¬ 
ancy by executing the kirayanama through igno¬ 
rance, mistake or the like. A.I.R. 1915 P C 96 
Rel. on and A.I.R. 1928 Oudh 33. Foil. (Raza.'j L* 
BISBEN NABAIN BHABQAVA V. PiDA HUSAiN 

112 I.C. 382 (Oudh). 

-Mere attornment after previous possession as 

proprietor would not raise estoppel. (Dawson- 
Miller,C.J. and Mullick, J".). Kamakhya Nabayan 
V. Surendra Karan Deo. 

^ 703= A.I.R. 1928 Pat. 284. 

- Kabuliyat executed by person already in 

possession as tenant of third party does not create 
estoppel. (Daniels, J.). Faqir MohammAD v 
Bhaggu Khan. 79 I.C. 371 = 5 L.R.A.Rev. 111 = 

A.I.R. 1925 All. 244. 

- -Tenant in possession prior to lease also is es- 
topped. 

A tenant who has executed a lease but has nob 
been let into possession by the lessor is estopped 
from denying his lessor’s title in the absent of 
proof that he executed the lease in ignorance of the 
defect in the lessor’s title, or that the execution of 
the lease was procured by fraud, misrepresentation 
or coercion. The mere fact that the tenant was in 
possession prior to the execution of the lease does 
not prevent the doctrine of estoppel from applvinc 

J1 If 

J.). Mela Ram v. Mt. Bholi. 76 I.c. 47= 

A.I.R. 1925 Lah. 60. 

- Tenant can deny landlord's title if tenant is in 

possession already. ^ * 

1 *10 tenant can deny his 

landlord s title existing at the commencement of 

the lease, the rule only applies whore the tenant has 

been let into possession by such landlord and not 

to ca^s where he has been in possession previously* 

through ignorance or mis¬ 
take a tenant has executed a rent note and has not 

been put in possession by the lessor he can dispute 
the lessor’s title. 13 B. 323, Ref. (Prideaux. A JC \ 
Mt. LAXMIBAI p. DEVI. Tai.C.'sssi 

^^^Whatever might bo the nat^e t®h 4 

land by lessee before the lease is executed if he 
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EVIDENCE ACT (1872), S. 116—Tenant already 
in possession. 

■^clearly attorns to the lessor ^hen he executes the 
lease the lessee is estopped. {Rafique and Stuart, 

jj.'s. Sitaij Prasad v. Badri Prasad 

69 I.C. 647 = 20 A.L.J. 907 = 
A.I.R. 1923 All. 93. 

■ Estoppel—Payment of rent by tenant-r-Ten- 

ant is not estopped from denying landlord’s title if 
•lie was not let into possession by him. 11 Cal. 519, 
■Bef.to. {Mittra, A. J. C.). SETH SAQUNCHAND v. 
XalA CHHABILBRAM. 76 I.C. 884 = 

18 N.L.R. 11 = A.I.R. 1922 Nag. 60. 
—S. 116 —Termination of tenancy. 

_Section 116 does not contain the whole law 

-of estoppel and the tenant’s estoppel operates even 
after the termination of the tenancy. (B. B. Qhose 
<ind Cavimiade, JJ.). MUJIBAR BahamAN v. 
ISUB SURATI. 32 C.W.N. 867=49 C.L.J. 1 — 

A.I.R. 1928 Cal. 546. 

- Lessee on expiry of lease can question title of 

A lease was granted after a mortgage. The lessee 
•purchased rights under the foreclosure decree 
•which was obtained on the mortgage. Tbe lessor 
then instituted the present suit after the expiry of 
■the lease for possession of the land leased. 

Held, when the lease has terminated it is open 
to the man in possession to dispute the lessor a 
title to the land on the ground that ownership of 
it had passed of either by a transfer or operation of 

law, to another. {Prideaux, A.J.C.). 

S.KaH. ^ j ^ 82 L a 616- 

__.A tenant in possession cannot, even after the 

expiration of his lease, deny his landlord’s title 
without actually and openly surrendering posses¬ 
sion to him. 123 P.R. 1919. . . 

Once the relationship of landlord and tenant 

lias been established, the tenant must 
■possession before he can set up a claim to be the real 
pwnor. {Broadway, J.). ^LLAH BAKHSH v. XAD 
KHAK. 

BamesaT"^^Althou^^ where the lands 

are lands in an estate, a tenant canno con 

cfliis OMup»noy rights, i.e., fhe 

contract to surrender the laud at the eud of the 
period of a ■muchilika, such a oUuse would be void 

Ld in spite of the clause he may “0^“® 
session; still where the question whether the land 
is in an estate or not is itself m ^'spute and the 

dispute has been settled land is in an 

the contention of the tenant that the land is in an 

estate, and therefore. 

letistn a“n1 Xlis a ^^^Tn 

'so‘t“nVas h\"C“a ^o^s^e^foru^der the 

io°Sal 518 3 X 1 2il R.I. on ; U8D5) 2 Ch 273 

and nsM) A.O. 144 ; Re: An^rson Proier v O lMt 
0 Ch 70 Re. Coole Coole v. Flight, (1^—1 
4 Cb 5^6 • 22 Bom. 348. Ref. {Ramesam and 

V?nkatlubba Ramalinoa 

-A tenant is estopped 

landlord's title till be surrenders 

A.I.R. ini5 P.C. 9G, Exi,l. gVi 

1>AYAL.\L & Sons V. Ko LON. nintf IS 

6 Rang. 637 = A.I.R. 1929 Rang. la. 


EVIDENCE ACT (1872), S. 116—Hitcellaneoas. 

-Tenant must quit possession before challeng¬ 
ing landlord’s title. {Das and Doyle, JJ.), J. A. 
Vertannes V. J.G. Bobinson. 120 I.C. 637= 

A.I.R. 1928 Rang. 162. 

- 'Illegality of transaction. 

If in a suit for ejectment on a rent note it is 
found that the alleged tenant is in possession 
under the rent note but the rent note forms only a 
part of other documents forming one transaction 
and such trasaction is illegal, it is open to the 
tenant to plead that the transaction is illegal: 
32 Bom. 449; 38 Bora. 709 and 39 Bom. 358, Rel. on; 
22 Bom.L.B. 149, Dist. {Marten, C.J. and Patkar, 

J.). BHAVAN LADU P. UMAR i^lAHOMED. 

100 I. C. 1004=51 Bom. 43 = 29 Bom.L.R. 97= 

A. I. R. 1927 Bom. 129. 

-Tenant cannot deny landlord's title until he 

surrenders possession : A.I.B. 1916 P.C. 96, Foil, 
(Wazir Hasan, J.). MAHOMED SAYBD v, ZAHIRU- 
W 101 I.C. 771 = 

A.I.R. 1927 Ondh 544. 

-Unless the lessee surrenders possession to 

the lessor ho is bound by estoppel under S. 116 
and cannot repudiate his landlord’s title and set 
up title in another person : 37 All. 557 (P.O.); 
38 All. 226 and 41 A11.654, Foil. {Kinkhede, A.J,C.), 

Pundit diwakab v. Urkunda. 

97 I.C. 992 (Nag.). 

——Title of landlord cannot be denied until 
surrender by tenant is proved—This principle 
applies between lessee arid sub-lessee : 37 All. 657 
(P.C.) and A.I.B. 1924 Oudh 309; 1 O. W. N. 957, 
Foil. {Ookaraii Nath Misra, A. J. C.). MOHAMMAD 
HUSAIN & Sons V. UBBROI «S5 Co., I^D. 

89 I. C. 590=12 O. L. J. 501=2 0. 

A.I R. 1925 Oadh 694. 

_Defendant let in by plaintiff — Defendant 

cannot deny plaintiffB title unlesa he has openly 
surrendered possession. {Dalal^ J. O.}. DHAW 

BAM n. MAIKOO lad. ^ j ^ ^^87 1.0. 286- 

_tenant who has been let into possession 

cannot deny his landlord’s title, however, defec¬ 
tive it may be, so long as he has not openly restor¬ 
ed possession by surrender to his landlord : 
37 A 557 (P 0.), J’oK. {Wazir Hasan, A. J. C.J. 
SHAMSUDDIN KHAN V. AOHA SAYID FATEH SHAH. 

75 I.C. 936=84 I. C. 532= A.I.R. 1924 Oudh 309. 

_A tenant cannot dispute his landlord’s title 

unless he first gives up possession of the property 

to the landlord and it makes no difference in this 
respect whether the lease is determined by the 
expiration of the specific term fixed i n the 1^®®; 
bv a notice given in pursuance of a power in the 
lease to determine it. {Marten, J.). 

GOWROJI V. Bamji ANTONE. 23 Bom. L. R- 939 

A.I.R. 1921 Bom. 93. 

—3. 116—UisoellaBeons. 

-Suit for ejectment by transferee of laad^ ooxi- 

voyed by widow (as executrix) against widow ® 
to whom land was leased and widow and 
three children residing with him— Suit decreed 
against widow’s and son’s share and three _ 
dren declared entitled to partition of 
Son held estopped under 8. 116, Evidence Act, ous 

his liability under S. 115 left open and 
to make it clear dismissed—On vacating - us„ of 
claimed title to his share as one a ii 

his father-suit held to be tAN- 

{Lord Russell of Killowen.)JOB^ ADABEG VBBTAN 
NESV.J.\MBS golden ROBINSON. 02 * (p.Q.). 

34 C. W. N. 720=A.I.R. 19*® 224 Ktr.u.f 
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BYIDENCE ACT (1872), S. 116~Ml806llaneoaB. 

- - A sub-lessee cannot deny the title of his 
lessor, i.e., the main lessee. {Da$ and Kulwant 
Sahay, JJ»), Damodar Prasad v. Masoodan 
€ lNOH. 105 I.C. 17i=8 P.L.T. 829= 

^ A.I.R. 1928 Pat. 89. 

-Tenant ejected by landlord’s decree—He 

•cannot subsequently sue for declaration of his 
title. {Das and Doyle J. A, Vertannbsv. 

j. G. Robinson. 120 1.C. 657= 

A.I.R. 1928 Rang. 162. 

-No customary right to use land for a certain 

purpose can be claimed by a tenant against his 
landlord. {Ashworth, J.V Mt. BILASI v. BiJAJ 
NABAIN. 102 I.C. 186= A.I.R. 1927 All. 566. 

"■ -Tenant taking land from one person but 
paying rent to another—Tenant is not estopped 
from disputing title of that other—English and 
Indian Law. {iAukerji, J.). ABDUL Rajjak 
SIKDUR V. PROMADA SUNDARI DEVI. 80 I.C. 22 = 

A.I.R. 1925 Cal. 482. 
—- , -vyhere a document does not create a tenancy 
at a fixed rent, an expression in the kabuliyat that 
it did create, does not estop the landlord from 
proving that tenancy at fixed rent was not created. 
•(^Suhrawardy and Duval, JJ.). ESHAQUE SHEIKH 
V. MOTILAL MALO. 31 I.C.1043= 

A.I.R. 1925 Gal. 294. 

—S. IIT—Dishonoured bill. 

——In a suit on a dishonoured bill of exchange 
after the defendant has accepted the Bill and by 
so doing has got possession of the goods he cannot 
be allowed to plead that he was merely an agent 
acting for the drawer. He cannot be allowed to 
defend himself on ths lines : A.I.R. 1918 P.C. 146, 
Jief. {BarUe, A.J.C.). PHOENIX Tbadino Co.. LTD. 
c. P. R. B. DIWANOHAND SiBAL. 117 I.C. 160= 

23 S.L.R. 479= A.I.R. 1929 Sind 172. 

—S. 118—Child. 

-. Criminal trial. 

Where the Court is of opinion that the child 
upon whom an ofienoo under S. 376, I.P.C., is com¬ 
mitted is unable to give relevant information in 
■the matter by reason of tender years and oonse- 
.quent immaturity of judgment, it should not exa¬ 
mine the child at all : 38 All. 49, Foll.\ 41 Cal. 406, 
Not foil. {Agha Haidar, J.). Ghulam HUSSAIN v, 
Emperor. A.I.R. 1930 Lah. 337. 

•Evidence by child should be accepted with 
‘Caution. 

There is no more dangerous witness than young 
•ohildren. Any mistakes or discrepancies in their 
statements are ascribed to innocence of failure to 
Understand, and undue weight is often given to 
what is merely a well taught lesson. Children 
•have good memories and no conscience. They are 
easily taught stories and live in a world of make- 
believe so that they often become convinced that 
they have really seen the imaginary incident which 
they have been taught to relate. The evidence of a 
nhild should therefore be accepted with great cau¬ 
tion. {Roza and Pullan, JJ.). Manni v. Emperor, 

A.I.R. 1930 Oudh 406. 
- Sufficient understanding. 

A child of tender years is a competent witness 
when such child is intellectually sufl&ciently deve¬ 
loped to understand what it has seen and after¬ 
wards to inform the Court about it; this suffi- 
•ciency may be tested even in examination-in-chief : 
understanding is thus the sole test of competency 
under S. 118; 38 All. 49, Foil. ; 41 Cal. 406, Rel. on, 
10 All. 207, Fxpl. {Kalumal, A.J.C.). S. RASUL v. 
Emperor. 120 I. 0. 514=31 Or.L.J. 114= 

A. I. R. 1930 Sind 129. 


EVIDENCE ACT (1872), S. 118—Rejeotlon of 
evidence. 


— Procedure before admitting child as a witness. 

Before examining a ohild of tender years as a 
witness, a Court should satisfy itself that the ohild 
is sufdoiently iatellectually developed to compre¬ 
hend what he has seen and to give an intelligent 
account of it to the Court, by testing his intelleo- 
tual capacity, by putting a few and simple and 
ordinary questions to him and the Court should 
record a brief proceeding so that the appellate 
Court may feel satisfied as to the capacity of the 
child to give evidence. If the Court is of opinion 
that by reason of tender years and defective or im¬ 
mature understanding the child could not have 
perceived the particular iacident to prove which 
he is produced as a witness, the Court should not 
only refrain from administering the oath to him 
but should also decline to examine him as a 
witness : 38 All. 49 and 11 C.W.N. 51, Ref. {Agha 
Haidar, J.). TULSl v. EMPEROR. 110 I.O. 799= 

10 A. I. Cr. R. 527 = 29 Cp.L.J. 767 = 

A.I.R. 1928 Lah. 903. 

- Capacity—Record of opinion as to, is not obU' 

gatory. 

When the evidence of a child of tender years is 
adduced the Judicial Officer should for the sake 
of precaution ascertain as a preliminary measure 
by means of a few simple questions whether the 
intelligence of the ohild is such that (whether 
sworn or not) it is capable of giving testimony and 
it is certainly desirable that something should at 
the commencemeut of the record of the evidence of 
a witness of this character be entered to show that 
such a test has been in fact made. But the mere 
fact that the Judge omits to make the record will 
not render the evldenoe inadmissible, if the Judge 
is, as a matter of fact satisfied about the capacity to 
give the evidence. {Bucknill, J,). Panohu CHAU- 
DHURY V. Emperor. 66 I.C. 73=3 P.L.T 649= 

23* Cp. L.J. 233=A.I.R. 1923 Pat. 91. 
—8. 118—Competency. 

- Test, 

The only test of competency is that the wit¬ 
ness should not be prevented from understand! ng 
the questions put to him or from giving rational 
answers to those questions by tender years or other 
cause. (Boss and Wort, JJ.). Ram Jolaha v. 
Emperor. 102 I. C. 349 = 8 A. I. Cr. R. 189 = 

8 P.L.T. 594 = 28 Cp.L.J. 541 = 
A. 1. R. 1927 Pat. 406. 

—S. 118—Counsel. 


-xbu-to jrom ijouTL—inappitcabiee 

The rule as to the exclusion of the witnesses 
from Court until they have been examined is not 
without exceptions. It does not extend to the par¬ 
ties themselves in civil cases so long as they con¬ 
duct themselves properly, or to their solicitors 

whose assistance is necessary for the proper con- 

duct of the case. The same rule applies in Crimi- 
nal Cases. There are even stronger reasons for not 
applj^ng the rule to the Counsel for the parties 

who have to conduct the case. {Wallis. G. J. and 
Krishnan, J.). Vbmurbddi Babureddi, re 
62 I. C. 828 = 44 Mad. 916=13 M.L.W. 702= 
1921 M.W.N. 440=22 Cp. L.J. 588 = 
A. 1. R. 1921 Mad. 424 = 41 M.L.J. 158. 
“■S. 1 ^—Rejection of evidence. 

-—I Rejection of evidence on the ground of a re¬ 
lation of the witness belonging to the same villaae 
as the wife of a near relation of the accused was 
heldtobe-bad. {Scott-Smith and Fforde, JJ.), Baott 
S iNOH V. Emperor. 81 « amoS 

25 Cp. L. j. 625 = A.I.R. 1925 Lah. 49 « 
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EYIDENGE ACT (1872), S. 118—Scope. 

—S. 118—Scope. 

-Section 118 makes no distinction between pro* 

secution and defence witnesses. (Baffuhy, J.), A. 
V. JOSEPH V. Emperor. 85 i. c. 236= 

26 Gr. L. J. 492 = 3 Bar. L. J. 265 = 3 Rang. 11 = 

A. I. R. 1925 Rang. 122. 

—S. 120—Party to suit. 

- Evidence of a plaintiff or defendant is not to 

he disbelieved on the ground that he is a party. 

There is no inflexible rule that if a party, plain* 
tiff or defendant, gives his testimony, he must be 
disbelieved, because he is a party to the suit. 
Such a rule, if adopted, would nullify the provi¬ 
sions of S. 120 which provides that in all civil pro¬ 
ceedings, the parties to the suit shall be competent 
witnesses. When a plaintiS has deposed in sup¬ 
port of his case, his testimony must be scrutinised 
in the same manner as that of any other witness ; 
and the Court is free to attach to the evidence that 
amount of credence which it appears to deserve, 
from his demeanour, deportment under cross- 
examination, motives to speak or hide the truth, 
means of knowledge, powers of memory, and other 
tests, by which the value of a statement of a witness 
can be ascertained, though not with absolute 
certainty, yet with such a reasonable amount of 
conviction as ought to justify a man of ordinary 
prudence in acting upon those statements. 
{Mooherjee and Buchland, JJ.). JOGENDRA- 
KRISHNA Roy V. KURPAE HARSHI & CO. 

68 I.C. 993 = 39 C L.J. 175 = 49 Cal. 345 = 

A.l.R. 1923 Cal. 63. 

—S. 122—Admissibility. 

•- Beceipi of bribe. 

The communication made by an arbitrator to his 
wife shortly before his death admitting that he had 
accepted bribe from a party can be permitted to be 
disclosed in evidence only if the requirements of 
S 122 , have been fulfilled. {TekChand and Balip 
Singh, JJ.). KAlKOCADv. KHAMHATTA. 

120 I.C. 494 = A I.R. 1930 tab. 280. 
—8. 122—Confession to husband. 

-!NcBtatem>nt of an incriminating nature 

made by the appellant as to her guilt under 8. 302 
to her husband could be received in evidence. 
10 P. R. 1914. Foil. {Broadway and Martineau, 
JJ.). Mt. ihsanan V. The Crown. 

81 I.C. 271 = 25 Cr. L.J. 783 = 
A. I. R. 1923 Lah. 40. 

—8. 123—Jail report. 

- Privileged document. 

A report submitted to the Inspector-General of 
Prisons under S. 900 of the Jail Manual is clearly 
an unpublished official record relating to affairs 
of Slate within the meaning of S. 123 and there is 
no distinction between the actual text of the report 
and the statements which it incorporates: 

48C.304 Foil. 

nanda Singh. O.L.J. 450 

NANDA biNGB. ^ ^ ^ 422 = 26 Cr. L.J. 1347= 

A I R. 1925 Oudh S40. 

—8. 123—Power to decide. 

_rpijy public officer concerned and not tne 

Judee is to decide whether the evidence referred to 

shall bo given or withheld. If the objection is 

taken by the proper person the Court will not go 

behind it. A.l.R. 1921 Cal. 2H2, Bel. on. {Jackson, 

7 \ OF State v. Saminatha Nadar. 

J.). bRCY. OF 718= A.l.R. 1930 Mad. 342. 

-Tilorcover it is the public officer concerned, 

and not Judge, who is to decide 

evidence referred to shall be given or withheld. In 

such cases the head of the department has absolute 


EVIDENCE ACT (1872), S. 124-Power to decide. 

discretion to give or withhold permission and the- 
Gourt is not entitled' to question the claim of 
privilege raised by him. 5 O. L. J. 294, Foil- 
{Daniels, J.C..) KING EMPEROR v. NANDA SINGH.. 
89 I.C. 387 = 12 O.L.J. 430=2 O.W.N. 422— 
26 Gr. L.J.'l347 = A.l.R. 1925 Oodh S40. 

-The public officer concerned, and not the 

Judge, is to decide whether the evidence referred to- 
shall be given or withheld. This holds good even' 
when there is reason to suspect that the witness 
concerned may have had access to the official re¬ 
cords withheld and may have refreshed his memory 
therefrom before he came to give evidence. {Ufoo" 
kerjee, A J.C. and Chaudhuri, J.). W. S. IRVIN v». 
D. J. Reid. 63 I.C. 467=48 Cal. 304= 

25 C.W.N. 150=A.I.R. 1921 Cal. 282. 

—S. 124—Document of state. 

•Court can on ifs own motion disallow a docU" 


TTtent of state if public policy so requires. 

No sound distinction can be drawn between the 
duty of the Judge when objection is taken by the*, 
responsible officer of the Crown, or by the party, or 
when no objection being taken by anyone, it be¬ 
comes apparent to him that a rule of public policy 
prevents the disclosure of the documents or in¬ 
formation sought and therefore a Court is justified 
in declining to allow a document of State to be pro-- 
duced on its own motion. Hennessy v, Wrightr 
21 Q.B.D. 509. Foil. {Findlay, O.J.G.). WAMAN-; 
RAO V. Emperor. 94 I.C. 899=22 N.L R. 34=- 

27 Cr. L.J. 707 = A.I.R. 1926 Nag. 304^ 

—S. 124—Government resolatlons 

_Government Resolution reciting various'" 

opinions of Government officers, including their 
legal adviser, is a privileged document under 
S. 124. {Fawcett and Madgavkar, JJ.). SURSENJI 
DAJIBAJ V. SECY. OP STATE. 99 I.C. 293=' 

28 Bom. L R. 1213 = A.I.R. 1926 Bom. 890. 

—S. 124—Official confidence. 

__ Statement of person desiring Court of Wards' 

to take charge of his properties made to Collector, *»• 
privileged. 

In a suit, the Collector, as Manager Court of: 
Wards was ordered to produce certain documents-, 
relating to a certain estate under his control. He- 
claimed privilege under S. 124 on the ground that- 
the document contained statements that were made> 
to him in his official capacity and that their dis* 
closure would be prejudicial to the public interest** 
The Lower Court held that statements made under; 
process of Law cannot be said to be made im 
“Official Confidence,” 

Seld, that under the Court of Wards Manual. 
(3 of 1899) there is no question of process of law in* 
this case and therefore the particular document was. 
a communication made to the Collector in hisf 
“Official Confidence” and he could nob be 
pelled to disclose it. {Bafique and Lindsay, JJ-h' 
COLLECTOR OP JAUNPUR 0. JAMNA PRASAD. ■ 

66 I.C. 171 = 44 All. 360 = 20 A.L.J. 

A.l.R. 1922 All. 37. 

—8. 124—Power to decide. 

-The Trial Court has jurisdiction to decide- 

whether an official communication is oonfidentiaL 
{Devadoss, J.). SEOY. op STATE v. MUTH^ 
ALAGAPPA. 113 I.C. 872= A.l.R. 1928 Mad. 1093. 

-Under 8. 124, it is for the Ooutb to de 

cide whether a document is a communication maa^ 
to a public officer in official confidence. , . * 
Court decides that it was so made then it is solely 
. for the officer to say if its disclosure would or wonia 
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EVIDENCE ACT (1872), S. 124—Railway oom- 
mnnicationa. 

Bot be in the public interests. {Rafiqxte and Lind- 
say, JJ.). ColIjEOTOR op Jaunpur v. Jamna 
Prasad. 66 I.G. 17iss44 All. 360s 

20 A. L. J. 140s A.I.R. 1922 All. 37. 

—S. 124—Railway commanicatlons. 

Communications by railway employees to 
Station Master as regards theft are not protected, 

B was charged of having committed theft of 
certain pieces of cloth in charge of the railway 
company from a goods truck at a railway station. 
The Station Master started an enquiry and recorded 
statements of four persons all of whom were railway 
employees ; these statements were forwarded to the 
Divisional Superintendent who objected under 
S. 124 to their production before the trying Magis¬ 
trate when the accused called for them in order that 
he might cross-examine the witnesses, 

Held, that these communications were not pro¬ 
tected. {Stuart, C. J.). 'Emperor v. Bhagwatt 
Prasad. 6 O.W.N. 937=* 1929 Cr. C 877 = 

A.I.R. 1929 Ondh 543. 

—S. 124—Waiver. 

- Waiver at one stage—Privilege cannot he claim¬ 
ed subsequently. 

Whore copies of documents had been filed in the 
lower Court apparently withoxit any objection that 
they were privileged documents which should not 
be admitted in evidence, it cannot be claimed any 
more that they are communications made in official 
confidence. 32 M. 62 ; 39 M. .*^04, Dist. {Krishnan 
and Bamesam, JJ.). RATHNAMASABT v. SECT. 
OP State. 72 I.C. 214= 

17 M.L.W. 415=32 M.L.T, 279 = 
A. I. R. 1923 Mad. 332 = 44 M.L.J. 132. 

—S. 126—Absence of litigation. 

. Ho excuse for disclosure. 

The obligation to keep undisclosed matters 
which ought not to be disclosed has nothing to do 
with the qiie'^tion whether at the time when the 
communications were made there was pending 
litigation or any prospect of it. L. R. 8 (Jh. 361, 
Foil. {Shah. Ag. C.J., Kajiji and Kincaid, JJ.). 
AN ATTORNEY, In re, 84 I.C. 353 = 

26 Bom. L.R. 887 = A. I. R. 1925 Bom. 1 (F. B.). 

—S. 126—Advice by third party. 

-Section 126 prohibits disclosure not only of 

any advise given by the professional adviser in the 
course and for the purpose of his employment but 
also the disclosure by an attorney of advice given 
by another person such as a barrister, attorney, etc. 
{Shah, Ag. C. J., Kajiji and Kincaid, JJ.). AN 
Attorney, In re. 84 I.C. 353 = 26 Bom. L.R. 887 = 

A.I.R. 1925 Bom. 1 (F.B.). 

—S. 126—Counsel for two parties. 

-Where legal practitioner is engaged by two 
parties he cannot make any disclosures in proceed¬ 
ings between a third party and one of his clients 
without consent of both of his clients though as 
between them there can be no secrecy. 3 Rom. 91; 
2 A. and E. 171, Foil. {Shah, Ag. C. J., Kajiji and 
Kincaid, JJ ). An Attorney, In re. 84 I.C. 353= 
26 Bom.L R. 887 = A.I.R. 1925 Bom. 1 (F.B.). 

—8. 126—Friend of party. 

-Presence of the client’s friend when profes¬ 
sional oommunioations are made to an attorney 
does not afieot attorney’s obligation to keep the 
communications secret. {Shah, Ag. C, J., Kajiji 
and Kincaid, JJ.). AN Attorney. In ra. 

84 I.C. 353=26 Bom. L.R. 887= 
A.I.R. 1925 Bom. 1 (F.B.). 

D. V, VoL. Ill—47 & 48 


EVIDENCE ACT (1872), S. 182—Oompalsion. 

—S. 126—Period. 

-The obligation continues after the employ¬ 
ment has ceased. {Shah, Ag. C. J., Kajijx and 
Kincaid, JJ.). AN ATTORNEY, In re. 

64 I.C. 353 = 26 Bom. L.R. 887 = 
A.I.R. 1925 Bom. 1 (F.B >. 

—S. 126—Privileged communication. 

-Pleaders engaged for obtaining succession 

certificate examined as to contents of testator’s 
will—He was privileged from disclosing its terms. 
6 Bom. L. R. 122, Dist.\ A.I.R. 1925 Bom. 1 (P.B.), 
Ref. {Marion, O. J. and Murphy, J.). BAIKANTA 
V. BHAIEjAD GEraiiABHAI AMIN. 

31 Boro. L.R. 1046 = A.I.R. 1929 Bom. 414. 
—S. 126—Scope. 

-Giving out matter which is already a disclos¬ 
ed fact is not forbidden. {Shah, Ag.C.J., Kajiji 
and Kincaid, JJ.). An ATTORNEY, In re. 

84 I.C. 353=26 Bom.L.R. 887 = 
A.I.R. 1925 Bom. 1 (F.B.). 
—S. 129—Applicability. 

- Statements made by servants of a party are not 

privileged. 

The documents for which privilege can be 
claimed would be those only which are in the. 
nature of communications between the lay olienta 
and their professional legal advisers. No privilege 
can attach in law to the statement, made by a 
party’s servants with reference to the subject- 
matter of the suit to the master. 2 Bom. 453* 

15 Bom. 7 and 11 Cal. 655, Rel, on. {Mi/rza, J’.).,CbN“. 
TRAL INDIA SPINNING WEAVING AND MANUPAQ- 
TURING Co. V. G.I.P. Ry. CO. 102 I C. 425 = 

29 Bom.L.R. 414= A.I.R. 1927 Bom. 367. 
—S. 132—Co-accused. 

-The section affords sufficient protection to a 

co-accused to give evidence against his oo-aocused 
if compelled to do so and there is no ;grouad . why 
his evidence should be refused. {Zafar Ali, J.). 
Raja RAM V. Emperor. 73 1. 0. 821 = 

5 L. L. J. 429 = 24 Or. L. J. 633= 

A.I.R. 1024 Lah. 247. 

—S. 132—Compulsion. 

- What is. ;i 

The protection offered by S. 132, Proviso, does 
not cover any and every answer given by a witness 
during the course of his trial. The oompulsion 
contemplated in that section is something nioio 
than being put into the witness-box and being 
sworn to give evidence. The oompulsion in the 
proviso refers to compulsion by Court and nob 
compulsion under law. The witness, of course, 
need not ask in so many words the proteotiod of 
the Court. The compulsion may be implied or 
explicit, and in every case it is a question, of fact 
whether there was or was not compulsion. Bub a 
witness who answers a question or questions put to 
him without seeking the protection of 8. 132 by 
objecting to the question put, and requesting to bo 
excused, is not entitled to that protection. 3 Mad. 
271 (F.B.); A I.R. 1926 Bom. 141 (P.B.); 

A.I.R. 1926 Mad. 906, (F.B.); A.I.R. 1924 All. 381: 

16 All.88; 40 All. 271, Foil.', 42 All. 257 and A.I R. 
1921 All. 362, Not foil.-, A.I.R. 1927 Mad. 379; 
A.I.R. 1925 Rang. 345, Dist. {Devadoss and Waller^ 
JJ.). Peddabha Reddi V. Varada Rbddi. 

116 I.C. 337 = 52 Mad. 432 = 29 M.L.W. 210= 

2 M.Cr.G. 8=1929 M W N. 84 = 
30 Cr L.J. 613 = 13 A.I. Cr. R. 21 = 
A.I.R. 1929 Mad. 236 = 56 M.L.J. 570. 

-Compulsion under that section is a question 

of fact. It by no means follows that the witness ia 
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EVIDENCE ACT (1872), S. 132—Gompalaion. 

compelled to answer every question put by Coun¬ 
sel. {Watts and Ryves, JJ.). Bmperob t>. Banarse. 

77 1.0.829=46 All. 254 = 22 A.L.J. 144= 

5 L.R.A. Cr. 73=26 Cp.L.J. 477 = 

A. I. R. 1924 All. 381. 

■' Unless a person objects to any question the 
answer, to which is likly to criminate him, he can- • 
not be said to have been compelled to give such 
answer. {Seaton, A.C.J., Shah and Say ward ^ JJ,). 
Emperor V. CUNNA. 59 I.G. 324= 

22 Cp.L.J. 68 = 22 Bom. L.R* 1247. 

•—S. 132—Compulsory and voluntary. 

- Test—Mere record of deposition is not by itself 

sufficient. 

Where the Judges are permitted to simply 
make notes of the deposition of a witness it is 
difficult to know whether a witness voluntarily 
made a statement or was “compelled” to make it 
in answer to a relevant question. So the mere re¬ 
cord of a deposition is not by itself sufficient evi¬ 
dence of compulsory or voluntary nature of the 
statement of a witness. {Kinkhede, A.J.C.). SURAJ- 
MAL V. RAMNATH. 103 I. C. 820=28'Cp.L.J. 996 = 

9 A.I. Cp.R. 204=A.I.R. 1928 Nag. 58. 


—S. 132—Defamation, what is 

-To give out that a woman had miscarriage 

without any knowledge whether she was married 
or not would amount to defamation because the 
person who makes the statement would have rea¬ 
sonable belief that such imputation would harm 
the reputation of the woman in case she was not 
married and if such’statement is made in a witness- 
box and epecially so in examination-in-chief when 
the character of the woman is not a fact in issue, 
the witness is not protected by S. 132, unless the 
Judge himself asked the question . 32 Oal. 766; 
18 A.Ii.J. and 112, Ref. (Dalai, J.). KASHI RAM «. 
Emperor. A.I.R. 1930 All. 493. 

—8. 132—Liquidation proceedings. 

---In proceedings under S. 196 (5), Companies 

Act there is no contest between two parties and 
therefore the proviso to S. 132 does not confer any 
special privilege on the person so examined. 
{Jai Lai, J.). RAMOHAND GURWALA t). KING EM¬ 
PEROR. 98 I.C. 599 = 27 Or. L.J. 1393= 

A.I.R. 1926 Lah. 385. 


—8.132—Omission to protest. 

-Relevant statements made by a witness on 

oath or solemn affirmation in a judicial proceeding 
arc not protected in cases where the witness has 
not objected to answering the question put to mm. 
{Maclsod, C. J., Crump and Coyajee, JJ). 
SHANTA t>. UMROO AMIR. JXo 

5# Bora. 162 = 28 Bom. L.R. 1 = 27 Cp. 

A.I.R. 1926 Bom. 141(P.B.). 

- Answer to Question on a relevant point— Pro¬ 
tected. . .. ._, 

A voluntary statement by a witness may stand 

on a totally different footing to an answer given by 

him as a witness on oath to a question put to 
him either by the Court or Counsel on either side, 
especially when the question is on a point which 
is relevant to the case. In the latter ca«e the wit^ 
ness is within the protection afforded by S. 13i 
altbough he may not have objected 
tion being put to him. 3 Mad. 271 ; 

40 .\ll. 271 and 42 All. 257, Dtss. from. {Tudball, J.). 

Chatur Singh EMPEROR. 

43 All. 92 = A. I. R. 1921 All. 362. 


—8. 132—Privilege. 

- Motive—Important elements. ... 

Not only the flt^tus of the witness ol^iiming pri- 
vilogo and his capacity to realize the risk and take 


EVIDENCE ACT (1872), S. 133-Acobmplice, 
who is. 

objection to the question at the time of giving the 
answers but also the motive with which he gives 
his evidence, go a great way to determine his crimi¬ 
nal responsibility or otherwise for the statement. 
(Kinkhede. A.J.C.). SURAJHALw. RAMNATH. 

105 I.G. 820=26 Gr.L.J. 996=9 A.I.Gp.R. 204= 

A.I.R. 1929 Nag. 88. 
-Ordinarily, it is for the witness to claim pro¬ 
tection at the time of giving his self-criminating 
answer, and to prove it as a defence to a proseon- 
tiou for defamation. (Kinkhede, A J.C.}. SURAJ- 
MAL V. RAMNATH. 103 I.C. 829=28 Cr.L.J. 996= 

9 A.l.Gr. R.204 = A.I.R. 1928 Nag. 58. 
—S. 132—Scope of protection. 

- Privilege applies only to particular questions 

objected to—Objection to answer is necessary. 

The proviso applies only to answers given to 
particular questious. It does not confer a general 
immunity on a person who is examined evEiu after 
his protest. In order to substantiate the privilege 
he must object to the particular questions which 
are put to him if he desires that answers to those 
questions be not used against him in any subse¬ 
quent criminal proceedings. A general objection 
is not sufficient. (Jai Lai, J.). RAMCHAND GUB- 
vAiiA V. King Emperor. 98 I.C. 599= 

27 Cr.L.J. 1383= A.I.R. 1926 Lah. 388. 
—S. 132—Voluntary statement. 

--Witness actuated by malicious motives 

making voluntary and irrelevant statement not 
elicited by questions put to him. is guilty undM 
8. 500. He cannot claim privilege under I.P.O. 
21 Cal. 392; 32 Cal. 756; 49 Cal. 433, Rel. on. 
(Kinkhede, A.J.C.). SURAJMAE v. RAMNATH. 

105 I.C. 820 = 28 Cr.L.J. 996=9 A.I.Cr.R. 204= 

a i r 1828 Nag. 58. 
—S. 133 — See also EVIDENCE ACT, 8. 114, lEL. (6). 
Accomplice, who is. 

Conviction on oncorroborated testimony. 
Corroboration, extent and nature. 
Corroboration, what is. 

Retracted confession. 

Valne of accomplice's evidence. 

Valne of approver’s evidence. 
UiscellaneouB. 


—8. 133—Accomplice, who Is. 

- Persons assisting concealment of evidence of 

crime are ** accomplices.*' ^ 

Witnesses who admittedly had witnessed the 
crime, who have assisted in concealing the ev^ 
dence of that crime or at least connived at such 
being done and who have not attempted to give any 
information either to the police or to any other 
person to enable the offender to be brought to 
justice are in a very little bettor position than 
that of accomplices. (Fforde and Silion, JJ>)j^ 
Mayatu V. Emperor. 120 I.C. 190= 

31 Cr. L. J. 80 = 1929 Cr.C. 87- 
A.I.R. 1929 Lah. 5«. 


Penal Code, S. 161. 


A person who offers a bribe to a public 
an accomplice. Persons who actually pay * 
bribes or co-operate in such payments orareinst 
mental in the negotiations for the purpose are a 
accomplices of the person bribed, and a person 
with knowledge that the bribe has to be paia 
vances money is clearly an abettor and as sue 
accomplice. 14 Bom. 331; 26 Bom. 19? and 27 Oai. 
144, Rel. on. (Kinkhede, A. J. G.). 

U8AP KHAIN V. EMPEROR. ^llV*n Jills 

80 Cr. L.J. 311 = 1®29 

A.I.R. 1929 Nag. 218- 
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HYIDENOE ACT (1872). S. 133—Aooomplice, 
who Is. 

- Aecontplice and informer — Distinction, 

In oriminai oases the distinotioD between an in- 
rformer and an accomplice assumes at times oonsi* 
•derable importanoe, and in order to determine 
whether a witness who first associated with wrong- 
•doers and subsequently gave informatiou to the 
police belongs to the first category or is an accom¬ 
plice whose evidence cannot be accepted without 
•corroboration, it has to be seen whether the witness 
had entered into the conspiracy for the sole purpose 
of detecting and betraying it or whether he is a 
person who concurred fully in the criminal designs 
•of his co'conspirators for a time and joined in the 
execution of those till either out of fear or for some 
other reasons he turned on bis former associates 
^and gave information to the police. If at the time 
when he joined the conspiracy he had no intention 
of bringing his associates to book, but his sole 
object was to 'partake in the commission of the 
crime, he cannot be called an informer but is an 
accomplice; and his position is not modified 
-simply because later on he turns round and carries 
Information to the police : A. I. B. 11128 Lab. 193, 
Rel. on. {Tek Chand, J.). ManGAT RAI v Empbbob. 

110 I.C. 676^ 10 L.L.J. 262:=: 

29 P.L.R. 703=:10 A.I. Cr. R. 519 = 
29 Cr. h. J. 740 = A.I.R. 1928 Lah. 647. 

- Distinction between accomplice and informer 

■explained. 

If at the time when a person joined the conspi¬ 
racy he had no intention of bringing his associates 
to book but his solo object was to partike in the 
-commission of the crime, he cannot be called an 
rinformer but is an accomplice and his position is 
not modified simply because later on he turns 
round and carries information to the police. 

A person was present when the plans for commit* 
tiing a dacoity were hatched and had agreed to go 
irto the meeting place in the evening ar^ned with a 
revolver. He returned soon after and remained 
there for more than six hours but during this period 
’he took no steps whatever either to inform the 
police or his master that a dacoity was contem¬ 
plated. He then aotxially proceeded to a spot near 
the house where the dacoity was to be committed 
■ and took part in the preparations for committing 
the offence. It was only after it had been decided 
to postpone the dacoity till the moon had gone 
-down and he had been sent to the town to bring 
food for two of the offenders that he for the first 
time disclosed the whole afiair. 

Held, that in view of these facts the. person can¬ 
not but be regarded as an accomplice and his evi- 
. deuce needs corroboration in material particulars 
against each convict. {Teh Chand, J.), KARIM 
iBAKHSH V. Emperor. 109 I.O. 593=9 Lah. 550= 

29 Cr. L.J. 577 = 10 A.I.Cr.R. 293= 

A.I.R. 1928 Lah. 193. 

--A person who has knowledge of the commis¬ 
sion of an ofienoe but keeps quiet for some days is 
•no better then an accomplice. 21 Cal. 928 and 24 
"W.R. 55 (Cr.). Foil. {Suhrawardy and Duval, JJ.). 
-Uhbd Sheikh v. Emperor. 96 l.c. 867W 

30 C. W. N. 816 = 27 Cr. L. J. 1011 = 

45 C. L. J. S61. 

- Person privy to crime. 

Where a witness is found, from his own testi¬ 
mony, to be privy to the crime alleged to be com¬ 
mitted by aooused, his evidence is no better than 
that •! an accomplice. {Ufartineau and Campbell 

■iJJ.). NuR MtTHA:*niAD V. Emperor. ’ 

6 L.L.J. 529= A.I.R. 1925 Lah. 253. 


EYIDENCE act (1872), 8. 133—Convlotion oa 
onoorroborated t-e itlmony. 

■Murder—One who helps accused to dispose 
of body is not an accomplice. {De Rossignol and 
Zafar Ali, JJ.). JEHANA v. THE CROWN. 

73 I. C. 506 = 24 Cr. L. J. 618 = 
A.I.R. 1923 Lah. 343 

—S. 133—Conviction on uncorroborated testi¬ 
mony. 

"In law the uncorroborated testimony of an 
accomplioe is sufficient to uphold a conviction 
provided there is any reason to suppose that it is 
true. Thus if an aocomplioe -makes a olean breast 
of the crime and convinces the Court that he is 
speaking the truth the Court oan accept his 
evidence against his fellow ofiender. But if so far 
from making a clean breast of it, he consorts a 
story of his perfect innocence saying that the 
fellow ofiender committed the crime the Court 
cannot in the same breath refuse to accept the 
story and convict the fellow ofiender. {Jackson J) 
KUPPUSWAMY IYER, In re. 1930 M.W.N. 169. 

- It is not safe to convict on the sole testimony 

of accomplice unless corroborated in material parti¬ 
culars by direct or circumstantial evidence. 

The evidence of aoc 9 mplices is always admissible 
and is always relevant, buo under a very old 
practice of the Courts in England some evidence is 
accepted only‘with great caution and after the 
closest scrutiny and is not usually accepted against 
any individual person unless it is corroborated. 
Although it is not illegal to convict on the un¬ 
corroborated evidence of an accomplice, there is a 

consensus of opinion that a conviction on the un¬ 
corroborated evidence of an accomplice is rarely 
justified. The practice in India is the same as the 
practice in England. The evidence in corrobora¬ 
tion must bo independent testimony which affects 
the accused by connecting or tending to connect 
him with the crime. In other words it must be 
evidence which implicates him, that is, which 
confirms in some material particulars not only the 
evidence that the orime has been committed, but 
also that the prisoner committed it. The corrobora¬ 
tion need not be direct evidence that the accused 
committed the crime, it is sufficient if it is merely 
circumstantial evidence of his connexion with the 
crime : A. I. R. 1927 Oudh 369. Ref. {Raza and 
Hanavutly, JJ.). BACHCHU- v. Emperor. 

A.I.R. 1930 Oudh 455. 
- 1 —It is nowhere laid down as an inflexible pro¬ 
position of law that a oonviotion cannot be based 
upon the uncorroborated testimony of an accom¬ 
plice ; but it is the usual practice of the Courts to 
require corroboration of the story of the approver 
before declaring an accused person to be guilty of a 
crime. The amount or kind of corroboration 
required in a particular case must, however, 
depend upon the peculiar circumstances of that 
case. (S/tadi Dal, C. J. and Bhide, J.). Narain 
u. Emperor. 107 I.C. 97 = 9 A.I. Cr. R. 497 = 

^ , 29 Cr. L.J. 209, 

Lo-aecused and accomplice — Difference ex¬ 
plained. 

A confession of an accused person implicating a 
co-accused under S. 30 cannot be considered as the 
same thing as‘the testimony of an accomplice, which 
is referred to in S. 133. Section 133 contemplates 
that the accomplice shall be examined as a wivness 
This being 80 , the provision that a conviction is* 
not illegal merely because it proceeds upon the 
uncorroborated testimony of an accomplice has 
no application to the case of an uncorroborated 
confession taken into consideration as against a.. 
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EVIDENCE ACT (1872). S. 133—Conviction on 
nncorroborated testimony. 

co-accused jointly tried '(vith the confessing aoous- 
ed under S. 30. Therefore an accused person 
cannot be convicted solely on such a confession 
made by a co-accused : 9 C. P. L. B. 35 Cr. and 
37 Cr. ; 24 W. R. (Cr.) 42; 38 Cal. 659, Rel. on. 
{Einkhede, A. J. C,). Necha v. EmperoB. 

139 I.C. 801=11 N.L.J. 104= 
29 Cr. L. J. 609 = 10 A.I. Cr. R. 340= 

A.I.R.1928 Nag. 213. 

- - If jury be not warned of danger in accepting 
uncorroborated evidence, conviction based upon it 
must he set aside. 

A jury must be warned expressly of the danger in 
accepting the uncorroborated evidence of an accom¬ 
plice and if the warning is omitted a conviction 
based upon such uncorroborated evidence must bo 
set aside. (Courtney Terrell, C. J. and Maepher- 
son, JJ.). Rattan' Dhanuel v. Emperor. 

113 I.C. 329 = 9 P.L.T. 672 = 8 Pat. 233 = 
30 Cr. L. J. 137 = 12 A. I. Cr. R. 41 = 

A I R. 1928 Pat. 630. 
■ ■ Conviction is rarely justifiable though not ille¬ 
gal—English Law. 

The evidence of accomplices is always admissible 
and is always relevant but under a very old prac¬ 
tice of the Courts in England such evidence is 
accepted only with great caution and after the clo¬ 
sest scrutiny, and is not usually accepted against 
any individual person unless it is corroborated. 
Although it is not illegal to convict on the uncorro¬ 
borated evidence of an accomplice, there is a con¬ 
sensus of opinion that a conviction on the uncorro¬ 
borated evidence of an accomplice is rarely justi¬ 
fiable. The practice in India is the same as the 
practice in England, Rex v. Baskerville, (1916) 2 
K. B. 658. Cons, and Rel. on. (Stuart, C. J. and 
Raza, J. C.). Ram Prasad v. Emperor. 

106 I. C. 721 =2 Luck 631 = 1 L. C. 339 = 

8 A. I. Cr. R. 449 = A.I.R. 1927 Oudh 369. 

-When there is no corroborative evidence of 

the approver’s testimony, it is unsafe to base a con¬ 
viction on that evidence. (Broadway and Zafar 
Aliy JJ.). JANG Singh v. Emperor. 

96 I. C. 262 = 27 Cr. L. J. 918 (Lah.) 

. A conviction can be based on the uncorrobo¬ 

rated testimony of an accomplice: A.I.R. 1^22 Lah. 
1, Ref. (Daniels and Neave, JJ )> 

V. Emperor. 95 I. C. 5 

27 Cr. L. J. 836=5 L.R.A. Cr. 491 = 

A I.R. 1925 All. 223. 

-Conviction entirely based on the evidence of 

an approver with no corroboration in material 

particulars is bad. (Scott-Smxth and 

FEROZ KHANU. emperor. t 

6 L. L. J. 608=26 Cr. L J. 769 = 

A.I.R. 1925 Lah. 268. 

_jf tjjQ Court is satisfied as to the veracity of 

the testimony of an accomplice conviction may bo 
based on the uncorroborated evidence of the accom¬ 
plice (Baqulev, J.). A. V. JOSEPH v. EMPEROB. 
^ 85 I C 236 = 26 Cr.L.J. 492 = 3 Bur. L.J. 265 — 

“ ‘ 3 Rang 11 = A.I.R. 1925 Rang. 122. 

_ Judge should direct the jury that they can 

legally convict, . 

There is no doubt that the uncorroborated evi¬ 
dence of an accomplice is admissible in law. “ 
has long been a rule of practice for the Judge to 
warn the Jury of the danger of convicting ^ p“^* 
ncr on the uncorroborated testimony of an accom¬ 
plice or accomplices and in the discretion of the 
Judge to advise thorn not to convict upon such evi 
dence but the Judge should point out to the Jury 


E7IDENCE ACT (1872), S. 133-<lorroboi*aMoab» 
extent and nature. 

that it is within their legal province to oonvioti 
upon such unconfirmed evidence. (Richardson and* 
Suhrawardy, JJ.). EMPEROB V. JAMALDI FAKIR. 

81 I.C. 712=51 Cal. 160=28 C.W.N. 536=^ 
25 Cr.L.J. 1000=A.I.R. 1924 Cal. 701. 


- Conviction on uncorroborated evidence, when 

approver is a scoundrel is not warranted. 

The decision in each case must depend on ita- 
own particular circumstances and no general rule 
can be laid down as to when an accomplice’s un¬ 
corroborated evidence alone should be accepted and< 
acted on against an accus d. A conviction on th'e- 
unoorroborated evidence of an accomplice is to bo* 
regarded as exceptional. The two illustrations 
given under S. 114 of the Act clearly indicate 
that the application of S. 133 must be exceedingly 
rare. There is no positive legal bar to taking an ap¬ 
prover’s evidence as a basis for a conviction but un¬ 
less some reliable corroboration on a material pointr 
were superadded to it, it would, in almost all 
cases, be unsafe to accept it as conclusive. Where 
in several respects the approver’s evidence did not- 
appear to the Trial Court to be quite satisfactory 
and the likelihood of his “playing a double game-' 
strongly suggested itself at one time, and the- 
approver was a thorough paced scoundrel. 

Held, that the uncorroborated testimony of the 
approver did not afiord a sufficient foundation foy 
conviction. (May Oung, J.), MAUNG Lay v. 
Emperor. I-C- ^29^ 

25 Cr. L.J. 381 = A.I:R. 1924 Rang 173. 

-The evidence of an accomplice by itself is- 

enough for a conviction, but it is a rule,of practioa 
founded on experience that in every case whore an 
accomplice has given evidence, the Court mnst 
TtiisG & pr 68 uniptiou tliftt hs is uowottliy of crsdiv 
unless corroborated in material particulars. 
Failure to raise this presumption is an error or 
law bub in each case the weight to be attached: 
must depend on the particular circumstances. 
(MuXlickand Thornhill, JJ.), ^^ADAN GURU J. 
EMPEROB. 73 I. C. 963—4 ^ D.T. 381.- 

_Conviction on the uncorroborated evidence or 

an accomplice is not illegal. Such evidence must- 
bo treated with great suspicion and caution bu, 
must be acted upon if believed in: 8 All. SOot 
Diss. from. (Ballifxx and Macnair, 

GoviNDA V. Emperor. 

17 N.L.R. 113 = A.I.R. 1921 Nag. 39. 

—S. 133—Corroboration, extent and nature. 

- -Several accused’— Corroboration as regards 

particular accused—Necessity of. i,u 

Pet J'-c. (Oon(ra)-It is true that an. 

appro ver’s story shouldbe corroborated not oniy 

03 regards the facts of the case but also as 

the identity of the accused, but where there aro 

several accused and the story of the 

has been confirmed on many ana 

regards the identity of several of the accua 

ed. it should not be considered 

story should be corroborated as regards the identity 
of the remaining accused unless there are ^ ^ 
for believing that the approver 
other accused on account of personal fP'*'®.. 

some other reason. The real i-e®* *K°UAved or 

of the approver is whether it has been 

not and when it has been co"obo»ted on ^ny 

points and has nob been shown to j®'®.® ® qI 

particular it should be accepted ; 

it hat been accepted as a v^hole 

legaids the identity oL each of- several. eoouse 
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t&YIDEMGE ACT (1872), S. 138-Corroboration, 
extent and nature. 

ebould not be demanded ; A. I. R. 1921 Nag. 39 
? 9 'All. 528 , ; Bex y. Basherville, (1916) 2 K.B. 

658, Z>isZ. 

{Pat Jackson and Subhedar, A. J. Cs.)—Even 
where there are several accused persons, an ap- 
iprover’s story to be corroborated as regards a parti¬ 
cular accused must be corroborated on some points 
which implicates that accused. It is not necessary 
that it should be corroborated on all points relat¬ 
ing to him, but there must be some guarantee that 
■Ilia evidence is true as regards that particular 
accused: A.I.R. 1921 Nag. 39, Bel. on * 14 Bom. 331; 
A-.I.R. 1922 Nag. 172 ; A.I.R. 1925. Nag. 78, Appl. 
{Jackson, A. J. C. on difference between Staples and 
Subhedar, A. J. Cs.). Doulat v. Emperor. 

120 I. C.721= 31 Cr. L.J. 153= 

A.I.R. 1930 Nag. 97. 

— Corroboration may be circumstantial. 

(Per Staples, A.J. C.)—A.I.R. 1922 Nag. 172, 
iJBel. on. {Jackson, A. J. C. on difference between 
Staples and Subhedar, A. J. Cs.). DOULAT v EM¬ 
PEROR. 120 I.O. 721 =31 Cr. L J. 133= 

A.I.R. 1930 Nag. 97. 

" -Need not be direct. 

The evidence in corroboration of the appro¬ 
ver’s evidence need not be direct evidence showing 
that the accused have committed the crime. It is 
•sufficient if it is merely circumstantial evidence of 
-their connexion with the crime : 1 L. C. 339, Cons. 
(Rasa./.). Lale V. emperor. 118 I.C. 423= 

6 O.W-N. 441 = 30 Cr.L.J. 922= 
1929 Cr. G. 143= A.I.R. 1929 Oudh 321. 

— —Approver's evidence must be corroborated also 
■as to the identity of accused. 

“The evidence of an approver must be confirmed 
-ZLot only as to the circumstances of the crime, but 
Also as to the identity of the prisoner ; A.I.R 1922 
Lah. 1 ; Bex. v. Baskerville, (1916) 2 K. B. 658 and 
B. V, Francis Stubbs, (1855) 25 L. J. M. C. 16, Foil. 
■{Addison and Skemp, JJ.). Wazir Chand v. 
Emperor. 102 I.C. 900 = 8 A.I.Cr. R.230= 

28 Cr.L.J, 564 = A.I.R. 1928 Lah. 30. 

-It is very difficult to vary the standard of 

corroborative proof required in the case of various 
Approvers. Tender age is no ground for applying 
lenient standard. (Addison and Skemp, JJ.). 
Wazir Chand v. Emperor. 102 I. C. 500= 

8 A.I. Cr. R. 230=28 Cr. L J. 564 = 

A.I.R. 1928 Lah. 30. 

. Corroboration is required with respect to each 

■individual accused. 

Where there are several accused, corroboration is 
required with respect to the guilt of each individual 
accused, that is to say, the fact that the evidence 
of the accomplice is corroborated as to certain of 
-'the accused does not amount to corroboration of 
the evidence as regards the guilt of the other accus¬ 
ed. {Courtney-Terrell, C. J. and Macpherson, /.). 
Rattan Dhamuk w. Emperor. 113 I.C. 329 = 
9 P. L. T. 672=8 P. L. T. 235=30 Cr. L. J. 137 = 
12 A. I. Cr. R. 41= A.I.R. 1928 Pat. 630. 

-There is no definite rule of law that a person 

■cannot be convicted upon the uncorroborated evi¬ 
dence of an accomplice. But 111. ( 6 ) to 
B. 114 of the Evidence Act is the rule such oases 
and Courts must act up to it. If the suspicion 
which attaches to the evidence of an accomplice be 
not removed that evidence should not be acted 
upon unless oorroborated in material particulars. 
Rule as to corroboration elaborately discussed. 
{Scooke and Chatterji, JJ.). BMPBROB v. KAIL ASH 
.llISSIR. II P. T. 543. 


EYIOBNGE ACT (1872), S. 133—Corroboration, 

extent and nature. 

■ Principles explained. 

Although under S. 133, Evidence Act, an ac¬ 
complice is a competent witness against an accused 
person, and a conviction is not illegal merely 
beoause it proceeds upon the uncorroborated testi¬ 
mony of suoh acoomplioe, the rule of caution that 
such testimony should be supported by extrinsic 
evidence connecting the accused with the crime is 
now regarded as a rule of law, and although it is 
not illegal to convict a person on the uneorroborat- 
ed testimony of an approver, the Courts in points 
of facts always insist upon the rule being followed. 

What is required is some additional evidence 
rendering it probable that the story of the aocom- 
plice is true and that it is reasonably safe to act 
upon it. 

The nature of the corroboration will necessarily 
vary according to the particular circumstances of 
the offence charged and it would be in a high 
degree dangerous to attempt to formulate the kind 
of evidence which would be regarded as corrobora¬ 
tion, except to say that corroborative evidence is 
evidence which shows or tends to show that the 
story of the accomplice, that the accused commit¬ 
ted the crime, is true not merely that the crime 
has been committed, but that it was committed by 
the accused. The corroboration need not be direct 
evidence that the accused committed the crime ; it 
is sufficient if it is merely circumstantial evidence 
of his connexion with the crime. 

Corroborative evidence need not be sufficient in 
itself to base a conviction on. Confirmation of the 
story of an accomplice does not mean that there 
should be independent evidence of the accomplice’s 
account of the crime itself. What the law clearly 
requires is that some relevant and material part of 
the approver’s story incriminating the accused 
should have support from an independent souroe. 
This supplies a test of the truth of the accomplice's 
narrative as a whole by checking it in some relevant 
portion: Bex. v. Baskerville, (1916) 2 K, B. 658, Foil, 

( Fforde, J. on difference between Agha Haidar and 
Broadway, JJ.). Barkali v. EmpBROB. 

103 I. C. 43 = 28 Cr. L. J. 625=8 A. I. Cr. R. 273 = 

A.I.R. 1927 Lah. 581. 

- Must connect the prisoner with the offence. 

It is not sufficient that the approver’s testimony 
is confirmed as to the circumstances of the felony 
but it must be proved that the testimony is corrobo¬ 
rated in some material circumstances, such circum¬ 
stance connecting and identifying the prisoner 
with the ofience. {Shadi Lai, C.J. and JaiLal,J,), 
Kattu V. Emperor. 98 I. C. 190= 

27 P. L. R. 615=8 L. L. J. 616 = 
27 Cr. L. J. 1294=A.I.R. 1927 Lah. 10. 

-Corro6orotio»t as to the partplayed by the 

accomplice. 

It is not sufficient that the approver should be 
corroborated with regard to the actual commission 
of the crime itself; for such corroboration merely 
shows that he himself took part in the ofience. 
Experience requires that the approver should also 
be corroborated in material points as to the part 
played by his accomplices. The amount of corro¬ 
boration in this respect as indeed in respect of 
all corroboration of an approver’s evidence, must 
depend upon the view which the Court takes of the 
approver’s character and of his general demeanour 
in the witness-box. {Mullick, Ag.C.J. and Jwala 
Prasad, J.). Jagwa Dhanuk v. Emperor. 

93 I.C. 884=5 Pat. 63 = 7 P.L-T. 396= 
27tGr.L.J. 464= A.I.R. 1926 Pat. 232. 
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EVIDENCE ACT (1872), S* 133— Coprobor&tioiif 
extent and nature. 

——A statement of an approver in order to be a 
basis for conviction must be a trustworthy state¬ 
ment and must be amply corroborated in material 
particulars which must be Independent of the 
accomplice or of the co-confessing accused. {Kotval 

and Kinhhede, -4./. Cs.). Sheboou. Empebor. 

81 I.C. 891 = 25 Cp. L. J. 1067 = 
A. L R. 1925 Nag. 78. 

--It is not necessary that the approver should be 

corroborated as regards every single statement that 
he makes and therefore a direction to jury that if 
the approver was corroborated on some points, they 
might believe him on other points in respect of 
which he was not corroborated, is not misdirection. 
{Newhould and B,B. Qhose, JJ.). LEDU MOLL A 
V. Emperor. 87 I. c. 925=52 Cal. 595= 

26 Cp.L.J. 1037 = 42 C.L.J. 501 = 

A.I.R. 1925 Cal. 872. 


- Defence being false is not corroboration of 

approver. 

Section 133 contains the rule of law regarding the 
testimony of accomplices and S. 114, Ill. (b) 
is merely a guide to assist the Courts, though, 
as stated by Johnstone, C.J. in 17 P.B. 1915, in a 
vast majority of cases prudence requires that there 
shall be corroboration. No hard and fast rules 
can however, be laid down to regulate the extent 
and nature of such corroboration, this being depen¬ 
dant entirely on the cirmstanees of each case. The 
fabrication of a false defence cannot be regarded as 
sufficient to corroborate an approver. (Scoti’Smiih 
and Broadway, JJ.). Mahant Nabain Das v. 
Emperor. 68 I. C. 113= 3 Lah. 144 = 

4 L. L. J. 91 = 9 P. W. R. 1922 (Cr.) = 
23 Cr.L.J. 513 = A.I.B. 1922 Lah. 1. 


- Nature and extent of corroboration required 

discussed—English and Indian Law on the point do 
not differ. 

Confirmation (corroboration) does not mean that 
there should be independent evidence of that which 
the accomplice relates, otherwise his testimony 
would be unnecessary. But one accomplice’s 
evidence is not corroboration of the testimony of 
another accomplice. (1848) 3 Cox G. C. 526 and 
531. 

Evidence in corroboration must be evidence 
which implicates the accused, i.c., which confirms 
in some material particular not only the evidence 
that the crime has been committed but also that 


the prisoner committed it. 

The corroboration need not be direct evidence 
that the accused committed the crime; it is suffi¬ 
cient if it is merely circumstantial evidence of his 
connection with the crime. Where the law other¬ 
wise, many crimes which are usually committed 
between accomplices in secret, such as ince^, 
ofiences with females, etc., could never be brought 
to justice. liex v. BasJcerville, (1916) 2 K. B. 658. 

The law in this country regarding corroboration 
of an accomplice’s evidence does not differ from 
English law. (Kotval, ./l.tl.C.). KiSAN v. EMPEROR. 

67 I.C. 343 = 6 N.L.J. 52 = 23 Cr. L.J. 391 = 

A.I.R. 1922 Nag. 172. 


- Several accused. 

When there are several accused, each person 
accused is entitled to claim that as against hina the 
statement of the approver shall be corroborated by 
some reliable evidence. (Chevis, J-)- LALA v. 
Emperor. 65 I.C. 622=34 P.L.R. 1922— 

3 P.W.R. 1922,(Cr.)=23 Cr. L.J. 158= 

A.I.R. 1921 Lah. 215. 


EVIDENCE ACT (1872),. S. ISS-HSovrobovation*-' 
what is. 

—B. 133—Corroboration, what is. 

- Theft and murder—Corroboration of theft^If' 

connects accused with murder. 

The evidence of an approver must he corroborated 
in material particulars, and those material 
particulars should oonneot the accused persona- 
with the crime. 


In a charge for theft and murder the approver inn 
no way sought to exculpate himself so far as the 
conspiracy to commit theft and the theft itself was- 
concerned, nor so far as regards conspiring to com¬ 
mit murder, though he exculpated himself so far- 
as the actual murder was concerned. The story or 
the approver so far as a conspiracy to commit theft - 
and the actual theft was corroborated, and the 
circumstances showed that the persons who com¬ 
mitted theft were the same who committed the 
murder, 

Held, that the corroboration connected the- 
accused with the crime of murder. [Adami, <I.). 
SheoBarhiv. Emperor. A.I.R. 1930 Pat. 164. 

- Involuntary accomplices—Slighter degree of 

corroboration enough. 

Where police officers act in conspiracy with one 
another to demand and receive illegal gratificatioiiu> 
and are ready to make use of their official pontion- 
to enforce such demand, the testimony of 
accomplices who are really victimised by them iuto- 
offering them illegal gratification and have not 
willingly done so requires a much slighter degree 
of corroboration than would be the case if the* 
accomplices were entirely voluntary accomplices. 
33 Cal. 649, Ref. (Mirea and Murphy, JJ,), 
EMPEROR V. C. E. RING. 120 1.0.340= 

31 Bom. L. R. 545=53 Bora. 479=31 Or. L. J. 65=- 

1929 Or. C. 114= A.I.R. 1929 Bom. 296. 

—A man who has been guilty of a oiime him¬ 
self will always be able to relate the facts of tho 
case and if the confirmation be only on the truth ol 
that history, without identifying the persons, that 
is no corroboration at all : R. v. Farler, 8 0. and 
P. 106 and iJ. v. Ealhai Bux, B.L.R. Sup. Vol. 459- 
(F.B.),-FoW. (Cuming and Lort Williams. JJ.)*^ 
Rehati Mohan v. Emperor. 115 I. 0. 258= 
32 C.W.N. 945 = 56 Cal. 150=30 Cr.L.J. 435=' 
12 A.I. Cr. R. 265 = A. I. R. 1929 Cal.87. 

- Dacoity — Approver — Corroborating witness^ 

omitting to mention dacoits in F. I. R.—No corrobo¬ 


ration. 

Where a dacoity was committed and the evidence 
against the accused persons was that of an approver" 
and the corroborative evidence consisted of ft wit¬ 
ness who said he identified certain accused pe^ 
BODS when they committed the dacoity but omitted' 
to mention the dacoits by their names in the first- 
information report, such omission is a disquali^’ 
ing circumstance for accepting his evidence on the 
point of identification and thoro is absolutely no- 
corroborative evidence which connects or tends to- 
connect the accused persons with the crime: 

6 Bom. L.R. 443 ; 8 All. 306 ; A.I.R. 1921 Nag. 39 
A.I.R. 1922 Nag. 172 ; A.I.R. 1926 Nag. 78, Rel, ^ J 
Rex. V, Baskerville, (1916) 2 K. B. 658, Ref*- 

(Kinkhede, A.J.C.), LODYA MAHAR v. EMPEBOB. 

114 I.C. 623=30 Cr. L. J. 334 = 1929 Cr. 0. 108 = 

A. I. R. 1929 Nag. 222- 

-Confirmation does not mean that 

should be independent evidence of that which tn 
accomplice relates, otherwise his testimony • 

be unnecessary. The evidence of an acoompimo' 
must be confirmed not only as to the oiroumstanoafr 
of the oiime, but also as to the identity of 
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EVIDENCE ACT (1872), S. 133 —Corroboration, 
what U. 

prisoner. The corroboration need nob be direct 
evidence that the accused committed the crime ; it 
is sufficient if it is merely circumstantial evidence 
of his connection with the crime. C.J. and 

Baza,J.). ram Pbasado. Emperor. 

106 l.C. 721 = 2 Luck. 631=1 L.C. 339= 

8 A.I. Cr. R. 449=A.I.R. 1927 Ondh 369. 

•- Co-accused and approver. 

There is no statutory prohibition against accept¬ 
ing the evidence of an approver who is thoroughly 
unreliable and base a conviction upon his uncorro¬ 
borated testimony, but to do Eo is extremely dan¬ 
gerous especially where such evidence when exa¬ 
mined is obviously open to criticism from the point 
of view of possible mistake, or intentional conceal¬ 
ment or misrepresentation. The confession of a 
criminal who has confessed hi- guilt, in so fat as 
it implicates other persons besides himself, must be 

treated as very little if at all superior in value to 
that of an accomplice who has received a pardon 
and therefore where the Court has a witness be¬ 
longing to each of these classes the question neoes- 
sarilv arises as a matter of logic whether unless 
both these witnesses survive every test which can 
reasonably and ought properly to be applied to wit¬ 
nesses so that in the result one can say with confi¬ 
dence that neither of them has swerved in substance 
from the truth the problem remains the same or 
whether tainted evidence is made better in quality 
by being doubled in quantity. {Walsh and Pullan, 
jj.). Partab Singh v. Emperor. 96 l.C. 127= 

27Cr. L J. 879= A I R. 1926 All. 705. 

_It cannot be said that as a point of law the 

evidence of the witnesses who support the statement 
of the approver is not corroborative evidence be¬ 
cause such evidence was known to the police before 
the approver was examined by them. {Newbould 

and B. B. Qhose, JJ.). IBRAHIM. In re. 

88 l.C. 458=42 C.L.J. 496=26 Cr. L. J. 1146 = 

A. 1. R. 1926 Cal. 374. 

_Verification of the approver’s confession 

may be of value as corroboration of his evidence in 
Court. {Nexobould and B.B. Ghose, JJ.). LEDU 
MoLLA i;. Emperor. 87 l.C. 925= 

26 Cr L.J. 1037 = 52 Cal. 595=42 C.L J. 501 = 

A I R. 1925 Cal. 872. 

_Murder—Blood stains on accused’s shirt is 

not sufficient corroboration—Evidence as to motive 
does not dispense with need for corroborative evi¬ 
dence. {Lc Rossignol and Ffordct JJ.). JlT SiNGR 
V. Emperor. 86 l.C. 811=26 Cr.L.J. 875= 

26 P.L.R. 124 = A. I. R. 1925 Lah. 526. 

-Mere fact that the accused were seen with 

the approver a few days before the daooity is not a 
material corroboration of the evidence of the ap¬ 
prover to the effect that they joined him in the 
dacoity. If the accused person produces certain 
property which is identified at the trial as having 
been stolen in the course of the dacoity. it is suffi¬ 
cient corroboration. (Scoff-Swiifft, A.C.J.). Hazara 
Singh v. The Crown. 82 l.C. 707=6 L.L.J. 370= 

25 Cr.L.J. 1347 = A.I.R. 1924 Lah. 7^. 

_ -Approver's detention in Police lock-up is im¬ 
material. V 1- J • 

That the evidence of an approver, if behoved is 

sufficient foundation whereon to repose a convic¬ 
tion is quite clear, but in practice the Courts ex 
majori cautela insist upon corroboration of the ap¬ 
prover’s statement in material particulars. Where 
the statement of the approvers that there was a 
murderous conspiracy to which the accused was a 
party was supported by the evidence proving that 


EVIDENCE ACT (1872), B. 183—Corroboration, 
what 1 b. 

he did aid the patties to that opnspiraoy to obtain 
murderous weapons. 

Held, that there was sufficient corroboration. 
The facts that the approvers did not make state¬ 
ments as soon as they were arrested and that they 
were kept in the Police look-up during the enquiry 
were immaterial. {Le Bossignol, J .). TOTA SiNGH 

V. Emperor. 69 l.C. 462= A.l.R. 1924 Lah. 357. 
-Identification by three persons and the re¬ 
covery of stolen property with the aooused consti¬ 
tute a very satisfactory corroboration. {Dalai, J .0.). 
Emperor v. Ram Charan. 27 O.C. 29= 

11 O.L.J. 210 = 25 Cr.L.J. 785= 
A.l.R. 1924 Ondh 314. 

- Production of stolen property by is a 

corroboration. 

Where the only evidence against an accused 
person is that he has produced stolen property out 
of a place which is not in his own possession, that 
evidence is not sufficient to support a conviction 
for theft or for receiving stolen property. But the 
production of the property is clear evidence against 
the person producing it and is material corrobora¬ 
tion of the evidence of an aocomplioe who has 
deposed that that person joined him in commit¬ 
ting a dacoity or a burglary or a theft. The dis¬ 
covery of stolon property out of a house jointly 
occupied by bimself and bis uncle, is corrobora¬ 
tion of the approver’s story against the -accused. 
Such production might not be sufficient evidence 
of itself to support a conviction for being dis¬ 
honestly in possession of a stolen property, but it 
certainly is evidence against the persons produc¬ 
ing it. The value of the evidence is another 
matter. {Scott-Smith, J.). KhusHAL SiNGH v, 
THE Crown. 76 l.C. 698 = 26 Cr. L.J. 234= 

A.l.R. 1923 Lah. 835. 

-An approver may be telling the truth and it 

is quite probable that be himself was conoerned in 
the murder but his statement as to who his accom¬ 
plices were, must be corroborated by reliable evi¬ 
dence before it can form the basis of a conviction. 
The corroboration oSered by the statement of two 
men who apparently knew something about the 
matter from the very beginning but refused to 
make any statement until the third day of the 
police investigation, must be regarded with doubt 
and these witnesses may possibly be hiding them¬ 
selves at the cost of innocent men. {Chevis, C. Ji 
and Le Bossignol, J.). PATTA v. EMPEROR. 

67 L6. 828=2 L.L.J. 296 = 23 Cr.L.J. 476 = 

18 P.W.R. (Cr). 1922. 

-Several persons making confessions—That 

particular person is named by more than one, is 
not sufficient corroboration. {Chevis, J.). LALA 
V. Emperor. 65 l.C. 622=34 P.L.R. 1922= 

23 Cr.L.J. 188=3 P.W.R. 1922 (Cp.) = 

A.l.R. 1921 Lah. 215. 

- Motive not sufficient corroboration. 

The mere fact of there having existed an animo¬ 
sity in the mind of a person accused of murder 
against the deceased which might have provided 
some motive for a crime of this nature is not in 
itself a corroborative factor of the evidence of ac¬ 
complices or to put it in other words, if there had 
merely been this evidence of motive, such in itself 
would of course not have been sufficient to justify 
even a thought of conviction. {Das and Bucknill, 
JJ.). Dhannu Bbldab V. Emperor. 

2 P.L. T. 737=A.I.R, 1921 Pat. 406. 
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S7IDENOE ACT (1872). S. 183—Retraoted con¬ 
fession. 


—S. 183—Retracted confession. 


•- Must be much more corroborated than evidence 

of accomplice taken on oath. 

A retracted confession is not the testimony of an 
accomplice within the meaning of S. 133. 4 retract¬ 
ed confession should carry practically no weight as 
against the person other than the maker, because it 
is not made on oath, it is not tested by cross- 
examination and its truth is denied by the maker 
himself who has lied on one or other of the occa¬ 
sions and the very fullest corroboration would be 
necessary in such a case, far more than would be 
demanded for the sworn testimony of an accomplice 
on oath: 28 Cal. 689 ; 38 Cal. 559, Ref. {Newhould 
and Mookerjee, JJ.). MoyezSABDAR v. EMPEROB. 

841. G. 712=40 C.L.J. 551 = 26 Gr. L.J. 360= 

A.I.R. 1925 Cal. 406. 

-A retracted statement of an approver, is 

admissible as evidence against an accused person. 
{Odgers, J*.). Veerabhadra v. Emperor. 

61 I.G. 528=22 Gr.L.J. 400=12 H. L W. 385 
- -Rule as to. 

Though, as a matter of law, a conviction may 
be based upon a retracted confession if the Court 
can come to the unhesitating conclusion that the 
confession is voluntary, yet as a matter of pru¬ 
dence no conviction should be based upon such a 
retracted confession: 2 C.L.R. 132; 21 W.R. Or. 49; 
27 C. 295; 18 A. 78, Ref. - {Jwala Prasad and Sultan 
Ahmed, JJ.). Maksud Adi v. Emperor. 

60 I. C. 56 = 2 P.L.T. 773=22 Gr. h.J. 200 = 

A I R. 1921 Pat. 337. 

—8.133—Value of accomplice’s evidenoe. 

-Although it is not illegal to convict on the 

uncorroborated evidence of an accomplice there is 
consensus of opinion that a conviction on the un¬ 
corroborated testimony of an accomplice is rarely 
justified. Nature of corroboration that is required 
indicated. (Raea and Nanavutty, JJ.). BACHCHU 
V. EMPEROR. 7 O.W.N. 862=1939 Gr.C. 1079= 

A.I.R. 1930 Oudh 455. 


•Rule of practice. 


Although a conviction is not “illegal” merely 
because it proceed.s on the uncorroborated testi¬ 
mony of an accomplice, the rule of practice is now 
firmly established that corroboration of such testi¬ 
mony in material particulars connecting each of 
the individual accused with the crime is necessary 
to justify his conviction. A.I.R. l927 Lah. 681, 
Ref. (Bhide and Johnstone, JJ.). HAKAM Singh v. 
EMPEROR. 1929 Or. G. 626 = 

A.I.R. 1929 Lah. 8S0. 

- Oixe accomplice cannot corroborate another 

accomplice " Taint ' must be removed. 

The testimony of one accomplice is of little 
value as a piece of corroborative evidence in sup¬ 
port of the testimony of another accomplice. The 
testimony of an approver can be used for the pur¬ 
pose of corroboration if the taint attached to it is 
removed. But this “taint” must be removed to 
such an extent that the Court is prepared to believe 
the testimony of the approver in the same way and 
to the same extent as the testimony of an ordinary 
witness whom it considers to be worthy of credit. 
A.T R. 1928 Lah. 76 and 20 P.R. 1919. \Bhide 

and Johnstone, JJ.). HAKAM SINGH V. EMPEROR. 

1929 Or. C. 626= A.I.R. 1929 Lah. 850, 
- Controlled by S. 114, Ulus. (6). 

Absolute rule of law regarding the evidenoe 
of accomplices that an accomplice shall be a com- 
patent witness against an accused person and a 
conviction is not illegal merely because it proceeds 


EVIDENOE AGT (1872), S.<l33-V^aIaei6iF ybom«^ 
plice’s evidence. 

upon the uncorroborated testimony of an aoopm-^f 
plioe is subject to a rule of guidance in illustra¬ 
tion (b) to S. 114 and which says that an accom¬ 
plice is unworthy of credit, unless he is porroborat- 
ed in material particulars. (Kinkhede and Mohixtd^ 
din, A.J.Cs.).Mvs^v. Emperor. 

114 I.G. 609 = 30 Op.L.J. 333 = 
1929 Gr. C. 237=A.I.R. 1929 NajJ. 233. 

- Principles explained. 

It is generally unsafe to convict a person on the 
evidence of accomplices unless corroborated id 
material particulars. In considering whether this 
maxim applies to a particular case it must be re¬ 
membered that all persons coming technically 
within the category of accomplices cannot be treat¬ 
ed on precisely the same footing. 

Accomplice evidence is untrustworthy for three 
reasons :—(i) He is likely to swear falsely to shift 
the guilt from him ; (ii) He being a participator 
in crime is likely to disregard the sanction of an 
oath ; and (ili) He gives evidenoe under promise 
of or in expectation of a pardon. Therefore if the 
principal evidenoe is of accomplices, it is tainted 
evidence and hecce there is need for corroboration. 
26 Bom 193; 14 Bom. 115, Poll. [Kinkhede, A.J.C.). 
Muhammad Usup Khan v. Emperor. 

114 I. 0. 457=30 Gr.L.J. 311 = 
1929 Gr. G. 110 = A.I.R. 1929 Nag. 213. 

- Withdrawal of prosecution does not make him 

independent witness—Corroboration of one accomplice 
by another is not independent. 

The withdrawal of prosecution against an accom¬ 
plice relegates him from the position of a oo-acoua- 
ed to his original position of an accomplice who 
had for all practical purposes earned complete irn- 
munity for his participation in the crime. His 
evidence under such circumstances could not be a 
piece of independent evidence. To regard the 
testimony of one accomplice as corroborated by the 
testimony of another accomplice is to hold that 
there is corroboration where under law or fact there 
is none at all. [Kinkhede, A.J.C.). MAHOMED 
YUSAP KHAN V. Bmpebor. 114 I C. 457= 

30 Cp.L.J. 311 = 1929 Gr. C. 110= 
A. I. R. 1929 Nag. 215. 

-If evidenoe of accomplice is truthful demand 

of corroboration is not obligatory on tribunal—It 
should apply intrinsic and extrinsic tests to ascer¬ 
tain truthfulness. [Courtney Terrell,C.J. and Mac- 
pherson, J.). RATTAN DHANUK v. EMPEROB. 

113 I.C. 329=9 P L.T. 672=8 Pat 235= 
30 Gr.L.J. 137 = 12 A.I. Gr. R. 41 = 

A.I.R. 1928 Pat. 630. 

-It is impossible to hold that the evidence of 

an accomplice uncorroborated cannot be said to be 
evidence against an accused ; A.L.J.R. 110, Ref. 
[Banerji, J.). Bulchand v. EmperOR. 

97 I.C. 489=49 All. 181=24 A.L.J. 1050= 

7 L.R.A.Cr. 197 = 27 Cr.L.J. 1369= 

A I R. 1927 All. 90. 

—^Co-accused—Discharged instead of being 
dered a pardon—Competent witness. 

Where in a trial for offence under S. 401 the 
case against an accomplice had been withdrawn on 
the ground that he had aided materially iu bring¬ 
ing to light the operations of the gang and he ^ 'was 
discharged under S. 494 (1) instead of tendering 
pardon under S. 387 and then he was examined as 
a witness against his oo-acoused, 

Held, that there was nothing illegal in the pro¬ 
cedure adopted and that the aooomplioe was a com¬ 
petent witness in the case : Or, App. No. 22 of 
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«¥IOBNOB MT (1872), S. 133—Yalae of aooom- 
plloe's ovidence. 

<NagpurJ.G.*8 Court) and 25 Bom. 429, on. 

<J?^nd^aw, b/g.J'.C.). Mahadeov. Emperor. 

95 I. C. 471-27 Cp. L. J. 807= 
A.I.R. 1926 Nag. 426. 

— Corroboration in all material particulars is 
mot necessary. 

In dealing with the evidence of an accomplice 
-the Judge is not bound to rely on such statements 
■only as are corroborated by other reliable evidence. 
Once a foundation is established for a belief that a 
witness is speaking the truth because he is corro¬ 
borated by true evidence on material points, the 
Judge is at liberty to come to a conclusion as to 
the truth o;t falsehood of other statements not cor¬ 
roborated. (Mhcfeoif, C J. and Crumps J.'. BHIM- 
RAO NABASIMHA HtTBETKAR V. EMPEROR. 

86 I.C. 72=27 Bom. L.R. 120=26 Cr. L J. 695= 

A I R. 1929 Bom. 261. 

_Provided that an accomplice is not a oo- 

Accused under trial in the same case, in a trial 
before a Magistrate an accomplice is a competent 
witness and may be examined on oath. [Bagule^ 
J.), A. V. Joseph v. emperor. 85 I.C. 236- 

26 Cr. L.J. 492 = 3 Bur L.J. 265 = 

3 Rang. 11=A.I.R 1925 Rang. 122. 

- Accomplice against whom case is unthdrawn^ 

'One to whom pardon is tendered — Pot^xtion of. 

M An accomplice witness against whom the case 

has been withdrawn under S. 494 is less reliable 
than one to whom a pardon has been tendered 
under 8. 887. The latter is pardoned conditional¬ 
ly and has before him, as an inducement to stick 
•to the truth, the constant apprehension that his 
statement may be used against him in a trial here¬ 
after if he is proved to have given false evidence on 
any point. On the other hand the accomplice wit- 
ness who has not received a conditional pardon is a 
Ireer man in the witness-box since he is not pinned 
■down to a previous statement which may be based 
on tutored material by the fear of prosecution for 
perjury if his deposition in Court does not ^rres- 
pond exactly with that previous statement. (Oamp- 

belhJ.). CHHAPROLiAiJ. Emperor. 

' 73 I, C. 808=24 Cr.L.J. 696 = 

A I R. 1924 Lah. 235. 

- Accomplice is competent witness. 

There is no provision of Indian Statute Law, nor 
is there any principle of natural 3 U 8 tiw, which 
makes an accomplice as such an incompetent wit¬ 
ness at the trial of another person m respect of 
the oSonoe in the commission of which he was au 
accomplice. The fact that the Local Government 
issued a Notification that persons though accompli¬ 
ces will not be prosecuted by the Government if 
they gave evidence in the case, will not make them 
incompetent witne 88 es.(Afe< 2 rs,C.J". and Piggott, J ".). 
EMPEROR V. Har Prasad Bhabqava.^ ^ ^ 96i- 

21 A.L.J. 42=45 All. 226=4 L.R. A. Cr. 19 = 
25 Cr. L J. 497= A- I- R- 1923 All. 91. 
The evidence of an accomplice by itself is 
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enough for a conviction, but It is a rule of practice 
founded on experience that in every case where an 
Accomplice has given evidence, the Court must 
«aise a presumption that he is unworthy of credit 
•unless corroborated in material particulars. Fai¬ 
lure to raise this presumption is an error of law, 

but in each case the weight to be attached rnust 
•depend on the particular ciroumstanoer {Mullxck 

.ZTHorn^ll, JJ.). QUBU - E 

4 P. L. X. 381. 


EYIDBNOB ACT (1872), |B. 133—Yalitt'e'^'of' 

approver’s evidence. 

•- -Long delay in giving statements—Taint of sim- 

^icioft. , J -i. 1 

An approver may be telling the truth ana xt iB 

quite probable that he himself had a hand in the 
murder but his statements as to who his acoom* 
plices were must be oorrobotated by reliable evl* 
dence before it can form the basis of a conviction* 
The corroboration oSered in this case was the state¬ 
ment of two men who apparently knew something 

about the matter from the very beginning but re- 

fused to make any statement until the third day of 
the police investigation. The delay may be due to 
their reluctance to implicate the accused after they 
had promised not to give information but it was 
obvious that statements obtaioed after such a long 
delay must be regarded with suspicion : and these 
witnesses may possibly be scheming themselves at 
the expense of innocent men. Even if these wit¬ 
nesses bear no enmity to the appellants and are 
related to them, the long delay in making their 
statements makes their evidence liable to grave 
suspicion. (Chevis, C» J. and Le Rossxgnol, J.). 
PATTA V. EMPEROR. 67 I. G. 828 = 

23 Cr. L. J. 476 = 2 L. L. J. 296 
*18 P.W.R. 1922 (Cr.). 
■Conviction of accused cannot be based on 
the evidence of accomplices unless such evidence 
is corroborated in some material and satisfactory 
manner. {Das and JBucknill, JJ.). DhANNU Bei*- 
DAR V. EMPEROR. 2 P.L.T. 7S7 = 

A.I.R. 1921 Pat. 406. 

—S. 133—Value of approver’s evidence. 

•Dacoits, drawn from different places and com¬ 
mitting offence for over a long period—Consistent 
correct identification of every accused not necessary. 

In the oase of a gang the members of which had 
been collected from an area with a diameter of 
over fifty miles, and had been concerned in daooi- 
ties in the course of which more than a hundred 
different individuals had taken part in the ofienoes 
and where the ofiences had continued over a period 
of four years, it would almost be a miracle if any 
man had been able consistently to identify correct¬ 
ly every man who had taken part in these ofien¬ 
ces, or who had belonged to the gang. No doubt, 
in such a oase the failure of an approver to identify 
a particular man on one occasion, although he 
identified him on others, weakens his evidence con¬ 
siderably in respect to that particular man. But 
this circumstance does not show such a man to be 
innocent and cannot outweigh other evidence 
which establishes his guilt. Even where the ap¬ 
prover’s evidence is weak against a particular 
individual, that particular individual should be 
convicted when there is strong evidence apart from 
the evidence of the approver to establish that he 
was a member of the gang. {Stuart, C. J and Baza, 
J.). KHIIiAWAN V. EMPEROR. 112 I. C. 337 = 

5 0. W. N. 760=29 Cr. L. J. 1009 = 
11 A. I. Cr. R. 273= A.I.R. 1928 Oudh 430. 
Principle explained. 


The evidence of an approver does not differ from 
the evidence of any other witness save in one par¬ 
ticular respect, namely, that the evidence of an 
accomplice is regarded ab initio as open to grave 
suspicion. Accordingly, if the suspicion which 
attaches to the evidence of an accomplice be not 
removed, that evidence should not be acted upon 
unless corroborated in some material particular, 
and if the suspicion attaching to -the accomplice’s 
evidence is removed then that evidence may be act¬ 
ed upon, even though uncorroborated and the guilt 
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EVIDENCE . ACT (1872), , 8. 138—Value of 
approver’s evidence. 

ol the accused may be establislied upon that evi* 
dence alone. The law on the point, as laid down 
in Ss. 114, 133 and 134, Evidence Act, gives no 
countenance to the contention that the uncorrobo¬ 
rated testimony of an accomplice is necessarily 
insufficient to establish a charge against an accus¬ 
ed. {Courtney'Terrell, C, J. and Macpherson, J.)» 
Rattan Dhanuk v. Emperob. 113 I. C. 329= 
9 P. L. T. 672=8 Pat. 235 = 38 Cr. L. J. 137= 
12 A. I. Cr. R. 41= A.I.R. 1928 Pat. 630. 
Where the approver's testimony was not 
sufficiently corroborated by the evidence as to the 
recovery of articles which were incapable of 
identification, 

JSeld, the accused should not be convicted. 
[Abdul Raoof, J.). SHAH Alam v. Crown, 

84 I.C, 1052 = 6 L.L.J. 280=26 Cr. L.J. 412 = 

A.I.R. 1925 Lah. 44. 

- Charge of murder. 

It is not safe to convict the accused for murder 
on the strength of an approver’s statement and the 
retracted confession of one of the accused, especi¬ 
ally when there is a conflict between the two state¬ 
ments and there is very little independent 
corroboration. (Neave and Kendal, A. J. Cs.). 
Parmeshwar V. Emperor. 82 I.C. 139= 

11 O.L.J. 325 = 25 Cr.Ii J. 1207 = 

A.I.R. 1924 Oadh 369. 

- Approver's complicity in the crime must be 

proved. 

A statement should not be accepted as that of an 
approver without any test as to his complicity iu 
the crime. Such a statement does not amount to 
evidence against the accused. {Dalai, A. J. C,). 
Sant Ram v. Emperor 74 I.C. 543= 

24 Cr. L.J. 799 = A.I.R. 1924 Oudh 188. 

- Statement by one as corroborating that of 

another. 

There is nothing in S. 133 to suggest that the 
statement of one approver cannot be regarded as 
corroborating that made by another approver. No 
doubt if it could be shown that the approvers had 
ample opportunity of consultation, this corro¬ 
borative value would be greatly diminisbed. 
[Lumsden, J.). EMPEROR v. Darya Singh. 

77 I.C. 984 = 25 Cr. L.J. 520= 
A.I.R. 1923 Lah. 666. 

- Approver's evidence corroborated by circum¬ 
stances may establish guilt. 

The approver referred to a story by one A who 
invited him along with appellants to join in the 
dacoity; the incident of the story told by the 
approver turned out to be true on police inquiry. 
Appellants were seen with the approver at Sukho 
and arrested in his company at Mandra. The 
possession of the three tickets all from Chakala to 
Mandra and bearing consecutive numbers was strong 
corroboration of the approver’s story as to the 
appellants having accompanied him to the scone of 
the occurrence, 

Held, the guilt of the appellants has been esta¬ 
blished beyond reasonable doubt by the evidence of 
the approver which had been amply corroborated as 
against them. {Broadway and Martineau, JJ.). 
Hakim v. King Emperor. 84 I.C. 647= 

26 Cr. L.J. 343 = A.I.R. 1923 Lah. 153. 

-An approver’s evidence is in itself tainted 

evidence though in some oases it may be worthy 
of belief for various reasons, but the uncorroborat¬ 
ed statement of an approver taken at the end of 
the trial is and must be of no value whatever. 


EYIDENCE ACT (1872), By 134— 

{ShadiLal, C.J. and Wilberforce, JijixBvSBBUTjAT* 
Singh v. Emperor. 4 L.L.J. 2^4= 

A.I.R. 1924 Lah, 267,- 

—8. 133—MisoellaneonB. 

- If one section is controlled by the other. 

Per Subhedart A. J. C. —The rule in 8. 114, Ulus, 
(b), that an accomplice is unworthy of credit unless* 
he is corroborated in material particulars has be¬ 
come a rule of practice of so universal appli¬ 
cation that it has now almost acquired the foice- 
of law. 

Per JacTison, A. J. C. —8. 183 cannot he entirely 
nullified by judicial decisions and there may ba* 
cases in which the rule in 8.114, Illus. (b), should} 
not be applied. The question arising in every casa 
where the uncorroborated evidence of the accom¬ 
plice has to be considered is whether it can be be¬ 
lieved or not. Further when the evidence ia 
strengthened by corroboration‘of other facts of the 
story by evidence of several aocomplices or by con¬ 
fessions of co-accused, the question wl^ether tha 
maxim should still apply must receive careful con¬ 
sideration: A.I.R. 1921 Nag. 39, Bel. on. {Jackson, 
A.J.C. on difference between Staples and Suhhedaf, 
A.J.Cs.). Doulat V. Emperor. 120 1.0.721= 
31 Cr. L. J. 153= A. I. R. 1930 Nag. 97. 

-If the evidence of an approver is discarded, 

it must be discarded as a whole and the defence 
cannot base arguments on it any more than the 
prosecution. {Adami,J.). SHBO BARHI v. EMPEROR. 

A.I.R. 1930 Pat. 164. 

— Duty of prosecution to show that evidetice of 
accomplices and is corrohor'jted. 

It is mainly the duty of the prosecution to 
bring the accomplice character of the evidence to- 
the notice of the Court and then invite it to believe 
it by reference to th<» corroborative evidence 
on record. An accused is under no 
obligation to do so. He can keep quiet and take 
advantage of the flaw in the evidence brought by 
the prosecution against him, or in short, of ^e 
weakness of the prosecution case. {Kinkhede, 
A.J.C]. MUHAMMAD USAP KHAN V. EMPEROR- 

114 I. C. 457 = 30 Cr. L. J. 311* 
1929 Cr. C. 110 = A.I.R. 1929 Nag. 215» 

_The evidence of a spy requires corroboratlom 

to practically the same extent as that 
complice. {Wazir Hasan and Pullan, A.J.Cs.). 3^ 

RAT BAHADUR v. KING EMPEROR. 81 I C. 988= 

25 Cr. L. J. 1162 = 11 0. L. J- 640= 

A I.R. 1925 Oudh 158. 

■- ImpossibiliUj of corroborative evidence does noF 

dispense with necessity thereof. . . 

It would be a perversion of the lesson gained cy 
accumulated experience of the conduct of 
complice to adopt any such rule of practice as th^' ' 
where corroboration is not possible his 
maybe accepted as true without corroboration. A 
accomplice is too immoral a person to be worthy 
credit without corroboration in material 
culars and if corroboration is not 
because it is not possible in the nature of t 8 
that it should be forthcoming it does not ^ 
accomplice less immoral. The guiding rule in 
behalf is furnished by Illus. (b) of 
{Wazir Hasan, A.J.C.), MANNA LA.D v. 
EMPEROR. 75 I.C. 753=27 0 C 40- 

25 Cr.L.J. 49= A.I.R. 1925 Oudh 1. 

—8. 134—Criminal trial. 

•In a criminal trial it is not incumbent upon 


xn a ODiniaai triai lo ap 
le prosecution to produce all the persons 
appened to have gathered at the spot 
lenoe occurred and that the produotion of two oxr 


787 


CIVIL, CBIMINAL AND REVENUE 


768f 


BVIDBNOE AOT (1873), S. 134 —Criminal trial. 

three of the reapeotable and leading members of 
the village would suffice. {Brof^dway and Jai Lai, 
J/.). BAHADUR V. EMPEROR. 112 I.C. 218 = 

10 L.L.J. 229=29 Cr. L.J. 999. 

- rOne wiUiess, 

It is not illegal to convict a man on the evidence 
of only one witness. It must entirely depend on 
the circumstances of each case. {CouUs Trotter. G.J. 
and D^vadoss and Beasley, JJ.)* VberAPPA GOUN- 
DAN V. Emperor. 114 I C. 353=51 Mad. 956— 

1 M. Cr. C. 56 = 28 U.L.W. 575 = 
1929 M W.N. 185=30 Cr. L. J. 317 = 
A.I.R. 1928 Mad. 1186=55 M L.J. 591 (F.B.). 

—8.134-Will. ^ 

_It is not necessary though it may be desirable 

to produce all the witnesses to a will, especially 
where its genuineness is challenged. {Kendal and 
Pullan, A.J.Cs.). Kadka Singh u. Jaqwant 
KUNWAR. 89 I.C. 722=A.I R. 1926 Oudh 69. 

—8. 138—Onus in appeal. 

- Witness disbelieved on inadmissible evidence — 

Effect. 

In ordinary cases the question of the onus is not 
of great importance in appeal where both parties 
have produced the whole of their evidence upon an 
issue. But where the witnesses have been dis¬ 
believed by admission and perusal of inadmissible 
evidence, e.flr., where certified copies of judgments 
in previous cases wherein the evidence of these 
witnesses was disbelieved, were put in without 
examining the witness under S. 136, the decision 
is vitiated. {Campbell, J.). SohanSinohv. Santa 
SINGH. 83 I.C. 768=A.I.R. 1923 Lah. 491. 

—8.138—Criminal trial. . . , . ^ 

‘Prosecution is not entitled to examxne-xn-cnxef 

« ^ A « 


EVIDENCE ACT (1872), S. 148—AdmUilon. 

Generally it is not the province of the Court to exa¬ 
mine witnesses and as a rule of the Court the Court- 
should leave the witnesses to the pleaders to_ ho- 
dealt with as is provided for in S. 138 of the Indiaii< 
Evidence Act; where therefore the Court took 
witiidS86S into its own litinds snd procosded witiij 
their examination and they were not permitted to- 
be examined by the complainant or his pleader. 
Held, that a ground for transfer of the case was- 
madeout. {Waeir Hasan, J.C.'). JANKI v. SHBO- 
Narain Singh. 82 I C. 154=11 O.L.J. 333— 

25 Cr.L.J. 1226 = 27 0.0. 246= 
A I.R 1924 Oudh 371. 

—S. 138—Omission of cross-examination. 


■Probative value of evidence will det^iorate. 

♦ t___ a? _— £L wvv n +1 » n. 


on the substantive case after cross-examination by ac¬ 
cused. . , 

After tbs cross-examination of tne witness on be- 
half of the accused the re-examination would 
ordinarily be directed to the explanation of the 
matter referred to in the cross-examination. No 
doubt, a new matter may, by the permission of the 
Court, be introduced with leave to the other side 
to cross-examine the witness upon that matter. 
But this cannot possibly entitle the prosecution to 
examiue-in chief on the substantive case of the 
prosecution after the defence has disclosed its case 
in the cross-examination of the witness. {Jwala 

Prasad, J.). SHivADHiN Singh v. King Emperor. 

60 I.C. 662 = 3 P. L.T. 32. 
A.I.R. 1923 Pat. 116. 

—g. 138—Documents filed after examination. 

--When a document is produced by opponent 

after his witness’s cross-examination is over the 
witness can he recalled for further cross-examina¬ 
tion on the document. {Das and Maepherson, JJ.). 
Shashi Bhusan banerji v. Ramjas Agarwala. 
83 I.C. 205 = 3Pat. 85= A I R. 1924 Pat. 402. 

-- Documents tendered after evidence. 

A witness cannot be disbelieved without his at¬ 
tention being drawn to the documents inconsistent 
with his deposition even though the documents 
were produced after his examination. In such a 
case he should be recalled for further cross-examina¬ 
tion. (ViscoMHi Haldane.) NABA KUMAR BAS v. 
BUDba NAbayan Jana. 77 I.C. 141= 

1923 M.W.N. 622 = 28 C.W.N. 589 = 
33 M.L.T. 309=5 L R.P.C. 25= 
A.I.R. 1923 P C. 95 = 45 M.Ii.J. 438 (P.C.). 

—8.138—Mode of examination. 

— -Court itself examining witnesses—Impropriety 

of. 


Where a witness dies after examination-in-ohief 
and before cross-examination, the evidence is a^ 
missiblo but tlie weight to be attached to such^ 
evideooe should depend upon the oircumstanecs of 
each case and though in some cases the Court may 
act upon it if there is other evidence on record, its 
probative value may be very small and may even^ 
be disregarded. {Spencer, Ag.C.J- and Kumaraswam'^' 
Sastri, J ). MAHARAJA OF Kolhapur v. sunda- 
RAM AyYAR. 93 I.C. 705-48 Mad. 1 — 

A.I.R. 1925 Mad. 497. 

- Evidence is not admissible. 

Section 138 implies that the party had an oppor¬ 
tunity to cross examine and does not mean that 
merely a right to cross-examine a witness without 
an opportunity being offered for cross-examination 
is sufficient compliance with the requirements of 
law. {Jwala Prasad aTxd Coutts, JJ .). ^lOTl 
Singh v. dhanukdhari Singh. 73 I. C. 339 = 

24 Cr. L.J. 595= A.I.R. 1923 Pat. 53. 

—8. 138—Scope. 

-^Section 138 deals not with the rights of the 

party but only provides the order in which the 
proceedings are to he conducted. {Cuming and' 
Lort-Williams. JJ ). EMPEROR v. C.A. MATHEWS. 

1929 Cr. C. 669= A. I. R. 1929 Cal. 822. 
—S. 141—Prosecution witness. 

- -Leading question without declaring witnes^' 

hostile. 

It is nob open to the prosecution to put a ques¬ 
tion of the nature of cross-examination to their 
Own witness without declaring him hostile and 
then cross-examining him. It is improper for the 
Court to allow the question; the question and the- 
answer are both inadmissible and cannot bo taken.- 
into consideration. {Coutts and Das, J J.). JAGDEO- 
SiNGH v. Emperor. 711. C. 117= 

1 Pat. 758 = 4 P.L.T. 232=24 Cr. L.J. 69 = 

A.I.R. 1923 Pat. 62. 

—S. 145—Admissibility. 

-Before a previous admission can be used 

against a party it must bo put to him and an op¬ 
portunity afforded to him to explain it if it is capable- 
of explanation. {Tek Chand and Agha Haidar, 
JJ.). MARYAM V. NAGINA. 12 L. L.J. 161. 

-It is nob necessary, in order to make the pre¬ 
vious statements admissible for the purpose of 
impugning the credit of a witness, that the accused 
should have had an opportunity to cross-examine. 
{Madgavkar, J.) EMPEROR v. Raghoo Ganpat. 

97 I.C. 37 = 28 Bom.L.R. 775 = 
27 Cr. L.J. 1061 = A.I.R. 1926 Bom. 404. 

—S. 145—Admission. 

———Where an admission is not put to the party 
making it and the party making it is not examin¬ 
ed on it under S. 145, the admission is not legal] 
evidence and cannot be used against the party- 
‘ making it: A. I. B. 1915 P. C. 7; 21 0. W. N. 280^ 
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'EYIDENCE AOT (1872), S. 143—Depositions in 
commitment proceedings. 

Ref.] 31 P. R. 1903, JOiss. from. {Teh Ghand and 
Agha Haidar, JJ.). MOHARram Atil v. BArkat 
A lii. A.I.R. 1930 Lah. 698. 


* —S. 145—Depositions in commitment proceed* 
ings. 

- Former statement cannot be put in under 

R, 288, Cr P. Code without putting to witness, 

'No doubt when depositions before the commit* 
ting Magis^trate are admitted in the Sessions Court 
xinderS.-288 they are on the same footing with any 
other evidence in the case. But S. 145, Evidence 
Act: governs the position in so far as these state* 
ments are used for contradicting the witness either 
mainly or incidentally. Depositions, therefore, 
taken in the Committing Magistrate’s Court which 
■contradict the evidence given in the Sessions Court 
cannot, however, be put in without putting them 
to the witness ; A. I, R. 1922 Pat. 40; 7 All. 862. 
Appr.] 28 All. 683, Fxpl. and Not appl\ 4 C.W.N. 49, 
JDiss. from. Other case-law referred. {Scroope 
-and Dkavle, JJ.). NANHU MAHTONv. EMPEROR. 

A.I.R. 1930 Pat. 338. 
—S. 145—Document tendered after examination. 
- Documents tendered after evidence. 

A witness cannot be disbelieved without his at* 
"tention being drawn to the documents inconsistent 
with his deposition even though the documents 
were produced after his examination. In such a 
•case be should be recalled for further cross-exami¬ 
nation. {Viscount Haldane). Naba Kumar v. 
EUDBA NARAYAN. 77 I.C. 141 = 

1923 M.W.N. 622=28 C.W N. 589 = 
33 M L T. 309 = 5 L R.P.C. 25 = 
A I.R. 1923 P C. 95 = 45 M.L.J. 438 (P.C.) 
—S. 145—Evidentiary value. 

■ Cr. P.Code, S. 16^. 

Previous statements used for discrediting the evi- 
■dence of a witness cannot be used as substantive evi¬ 
dence: 34 Cal. 129 (P.C.), ; 26 Mad. 191 and 

17 O. C. 363, Foil. {Walshand Kendall. JJ.). BiSHEN 
Datt V. Emperor. 109 I C. 677= 

8 L.R.A. Cr. 130=8 A I. Cr. R. 287 = 
25 A.L.J. 994=28 Cr. L.J. 963= 

A.I.R. 1927 All. 705. 


—S. 143—First Information. 

. — A first information report can only be used 
to corroborate or contradict under the provisions of 
Ss. 157 and 145, the person who makes it. It 
not bo used as substantive evidence to contradict 
other persons : A.T. R. 1928 Dah. 17. Foil. {Addtson 
and Dalip Singh, JJ.). Gaman v. EMPEROE.i 

116 I.C. 187 = 11 L.L J. l* 

12 A. I. Cr. R. 453 = 30 0^. ^ 

A.I.R. 1928 Lah. 913. 

- The Btatomont of a person recorded by the 

•police as a first information report can be 

corroborate that person’s evidence in Court 

the provisions of S. 157, to impeach hia credit by 

cross examiaation under S, 145 of the Aot Provided 

that the procedure there proscribed 

it cannot be used as substantive evidence 

him • 4 P R. 1918 Cr., Foil. {Tek Chand and Cold 

stream, JJ.). TRAKAR SlNOHt). EMPEROR. 

107 I.C. 761 = 29 Cr. L J. 277 — 9 A. I. Cr. R. 516. 

—8. 145—Mode of contradicting. 


■ -Procedure. . ^ ^ 

If the defendant wishes to oross-epmine a 
witness on a previous deposition with a view o 
crediting him the attention of the witness “e 

•drawn to those discrepancies so that he may 
-the chance of explaining them. In such a case It is 
mot proper for a judge to stop the examination an 


BVIDBKGE ACT (1872). 8.143—Police dlaryM 

have the whole deposition filed with a view to dia^ 
crepanoies being pointed out at the time of argu¬ 
ment. {Waller and Cornish, JJ.). SUBBIAH 
They AN v. Emperor. 1929 H. W. N. 789. 

■In order to contradict a witness by a writing 
or a former statement made by him, it is essential 
that writing or statement should be put to him. 
{Broadway and Agha Haidar, JJ.). MAEHAN 
SiNQH V. Emperor. 119 I. C. 893= 

30 Cr. L. J. 1052. 

—S. 145—^Mode of proof* 

- 8. 145 controls S. 165. 

Section 155 only lays down that the credit of a 
witness may be impeached inter alia by proof of 
former statements inconsistent with any part of his 
evidence which is liable to be contradicted ; .but it 
does not lay down the manner in which the former 
statement is to be proved. The mode of proof of 
such a statement in writing when it is sought to be 
tendered in evidence for contradicting a witness is 
provided in S. 145. In other words S. 155 is con¬ 
trolled by S. 145 and is not independent of it. {Jai 
Lai and Bhide, JJ.). QOPI CHAND v. EMPEROR. 

A. I. R. 1930 Lah. 491. 

—3. 145—Newspaper. 

— Extract from newspaper by itself is not ad¬ 
missible though can be used to contradict or corro¬ 
borate writer. {Stuart, C. J.and Baza, J.). NiSAR 
Adi Khan v. Muhammad Alt Khan. 

119 I. C. 337=6 0. W. N. 549= 
A. I. R. 1929 Oudh 494. 

—S. 145—Object. 

The object of the provision in S. 145 is to 
give the witness the chance of explaining or 
reconciling his statements before the contradiction 
can be used as evidonoe. {ChotzTieT <md DuvoX^ 
MADARI SIKDAR V. EMPEROR. 102 I.C. 550= 

54 Cal. 307=28 Cr. L J. 882= 
6 A.I. Cr. R. 112 = A.I.R. 1927 Cal. 514. 


—8. 145 —Omission to draw attention. 

_ Previous statement cannot be used to contradict 


him. . 

Where the witness seemed to have improved m 
his evidence in the Court, upon the statement 
made by him in the first information report. 

Held, that inasmuch as his attention was not 
direotod to the statement made by him in the first 
information report in accordance with the proce¬ 
dure laid down in S. 145 that statement cannot be 
used for the purpose of contradicting the evidence 
given by him in Court. {Scott-Smith and JUartineau, 
JJ.). Mohna V. The Crown. 86 I.C. 406= 

7 L.L.J. 89 = 26 Cr. L.J 774= 
A.I.R. 1923 Lah. 328. 


•S. 143—Police diary. 

'Principle explained. 


It is only what is written in the police dienes 
that can be used under S. 145, to contradict the 
witness, and what the Police offloer stated 
witness said or did not say, is inadmissible. 
way to prove those portions of the 
cnent of a witness which have been speeifioauy 
put to him in order to contradict him is for the 
accused to mark the passage or passages * 
copy from the police diaries given to him and th 
bo ask the writer of the statement to say that It is 
a true copy : (A. I. R. 1926 Lah. 347 
1925 Lah 
JJ.). DHAEAM 
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BYIDENCB ACT (1872), B. liS—PreYiooE deposi¬ 
tion. 

—S. 143—PreYions deposition. 

_Before a previous admission oan be used 

against a party, it must be put to him and. an op¬ 
portunity afiotded to him to explain it if it is capa¬ 
ble of explanation. (Teh Chand and Agha Saidart 
JJ.). G-HULAM MUBTAZA V. NAGINA. 

A. I. R. 1930 Lah. 991. 
■Deposition before Magistrate wbo first started 
to try the case cannot be used for the purpose of 
discrediting the evidence given before another 
Magistrate unless it is produced in evidence. 
{Fforde, J.). SAWAN SlNGH u. CBOWN. 

90 I.C. 637 = 7 li.L.J. 339 = 26 P.L.R. 811 = 

26 Cr. L.J. 1585= A. I. R. 1925 Lah. 499. 

—S. 145—Proof of statement. 

-The statement by which it is sought to con¬ 
tradict the prosecution witness under S. 162, Cr. 
P. C. must be either proved by the investi¬ 
gating officer, or must be admitted by the witness 
in his cross-examination, or must be proved in 
some other way before it is put to the witness under 
S. 145. {Paikar and Baker, JJ.). SHAIKH USMAN 
V. EMPEROR 107 I.C. 57 = 52 Bom. 195 = 

9 A.I. Cr. R. 476=29 Cr. L.J. 221 = 

29 Bom. L.R. 1581 = A.I.R. 1928 Bom. 23. 

—8. 145 —Proper contradiction. 

Where the purpose of the production of the docu¬ 
ment at the time of cross-examination of a witness 
seemed to have been well understood by him 
and from the record of his deposition it was mani¬ 
fest that after being shown the document, he was 
directly asked whether it was not a fact that he 
was not at a particular place on the alleged date as 
was cleat from the document and where on re¬ 
examination no attempt was made to elicit any 

explanation, a- ^ a 

Held, the witness was properly contradiotea. 
(Sir Ijawrence Jenkins.) BaikUNTHA Nath OHAT- 
TERJI U. PBASANNAMOYI DEBTA. 

72 I.C. 286=27 C.W.N. 797 = 
A.I.R. 1922 P.C. 419 = 44 M.L.J. 699. (P. C.). 

—8- 145—Report of police. 

--A report made by a police officer in connexion 

with an enquiry made by him in the exercise of 
his lawful jurisdiction is admissible in evidence 
in a judicial proceeding only for the purpose of 
refreshing his memory in case tho police officer is 
examined as a witness. {Piggott, J.). Baldeo 
RAM V. KUNKUN ram. 88 I.C. 586 = 

6 L.R.A. CiY. 393=A.I.R. 1925 All. 808. 

—8.145—Scope. 

-Under S. 145 a witness may be cross-exa¬ 
mined as to previous statement made by him in 
writing without such writing being shown to him 
or being proved. Only if it is intended to contra¬ 
dict him by the writing, bis attention must, 
before the writing can be proved, be colled to 
those parts of it which are to be used for the 
purpose of contradicting him. (Spencer and Venkata' 
subba Bao, JJ.). Ramakka v. V. Nagesam. 

92 I.C. 792=47 Mad. 800 = 
A. I. R. 1923 Mad. 145 = 48 M.L.J. 89. 
—8. 145—Statements to police. 

- Compliance with section necessary. 

Under S. 162,Cr.P.Code., a statement made before 
the investigating officer oan be need for the pur¬ 
pose of contradicting such witness when produc¬ 
ed at the trial but after strict compliance with 
the provisions of 8. 145, Evidence Act. 

If the witness admits to have made the state¬ 
ment the previous statement in writing need not be 


EYIOERCE ACT (1872), 8. 143—Statements to 
police. 

proved. If he denies to have made any such state¬ 
ment and it is intended to contradict him the 
relevant portions of the record contrary to his state-^ 
ment in Court must be read to him and the witness- 
should be given the opportunity to reconcile the 
same. It is only after this is done that the record 
of tho previous statement becomes admissible in. 
evidence for the purpose of contradicting the wit¬ 
ness and 04n then be proved in any manner provid¬ 
ed by law. {Jai Lai and Bhide, JJ.). GOPI OHAND- 
V. EMPBBOB. A.I.R. 1930 Lah. 491. 

- If the entire statement is no part of the judi¬ 
cial record. 

Only those portions of statements made by wit¬ 
nesses before the police as have been actually 
used under S. 162, Cr, P.Codo, to contradict the 
witnesses in the manner provided inS. 145, in the 
course of their cross-examination or re-examina¬ 
tion arc parts of the judicial record and can be 
treated as evidence in a case. The other parts of 
the statements cannot be relied upon by the prose¬ 
cution or the defence in determining the guilt or 
innocence of the accused and should not be refer¬ 
red to by the Judge. (Tek Chand and Agha Haidar, 
JJ.). MT. SABHAI V. EMPEBOR. 121 I.C. 66 = 

31 Cr.L.J. 199= A.I.R. 1930 Lah. 449. 

- Cr. P. Code, S. 162— Stage when it can be used. 

So far as proceedings before charge are concern¬ 
ed copies of witnesses, statements made to the 
police should not be granted until the stage of 
cross-examination is reached. If that stage is 
allowed to goby without application being made, 
an accused must wait until the witness is again 
about to be subjected to cross-examination before 
he can claim grant of a copy. Under S. 145, until 
the occasion arises for putting the statement to 
tho witness it cannot legally be used for any pur¬ 
pose whatsoever. It should not therefore be placed- 
in the accused’s hands until that stage in the 
trial has been ri'ached when he may so use it. 
{Curgenven, J.). PUBLIC PROSECUTOR, MADRAS 
V. Vedi. 122 I.C. 463=2 M- Cr. C. 243 = 

1929 M.W.N. 885 = 31 M L.W. 241 = 
1930 Cr.C. 185=31 Cr.L.J. 414 = 
A.I.R. 1930 Mad. 185. 

- Procedure indicated. 

A copy of the statement made before the police 
cannot bo used against the witness till ho has been 
confronted with it. The right procedure, when a 
prosecution witness is contradicting himself, is to 
ask the Judge to look into tho diary and decide 
whether the accused person should not have a 
copy of the statement. If such copy be granted, the 
witness’s attention must be called to the same: 
A.I.R. 1915 P.C. 7, Bef. {Mears, C.J. and Mukerjee, 
J.). Kashi R.amv. emperor. 109 I.C. 120= 

26 A.L.J. 139 = 9 A.I. Cr. R. 249 = 
9 L.R.A. Cr. 30 = 29 Cr L.J. 472 = 

A.I.R. 1928 All. 280, 

- How they can be used. 

The only way a witness can be contradicted by 
statements made to the police under tho provisions 
of S. 162, Cr. P. Code, is to prove his written- 
statement and put it to the witness under S. 145, 
Indian Evidence Act, to permit him to explain the 
contradictions, if any. Statements made to the 
police cannot be used at a trial in any other way. 
{Addison and Kernp,JJ.). Emperor v. IBRAHIM, 
103 I.C. 807 = 8 Lah. 605 = 28 P.L.R. 649 = 
28 Cr.L.J. 983=9 A.I. Or. R. 132= 

A.I.R. 1928 Lah. 17» 
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DECENNIAL DIGEST, 1921—1930. 


EVIDENCE ACT (1812), S. 145—Statements to 
police. 

-First information report—Statement by third 
•parties to police during investigation and counter’in~ 
formation against complainant or his party — Princi¬ 
ples explained. 

The first information report against the accused 
is clearly not a statement within the contempla¬ 
tion of S. 162 because it is not made in the course 
■of an investigation. Such report has to be tended 
■under one or other of the provisions of the Evi¬ 
dence Act. The usual course is for the prosecution 
to call the informant and for the first information 
to be tendered as corroboration under S. 157 ; but 
‘it could also be tendered in a proper case under 
S. 32 (1) as a declaration as to the cause of the in¬ 
formant’s death, or as part of the informant’s con¬ 
duct (of the res gestae) under S. 8. Theoretically, 
‘the defence could prove the information to impeach 
rthe informant’s credit under S. 155 or to contradict 
.him under S. 145. 

Statements made by third parties to the police 
in the course of their investigation can be used as 
corroboration under S. 157, or in contradiction 
under S. 145 or to impeach credit under S. 155 
provided the person who made the statement is 
called as a witness. This would apply to the pro¬ 
secution and to the defence indifferently under the 
Evidence Act. But S. 162 of the Cr. P. Code 
•enacts first that if such a statement is not record¬ 
ed in writing it cannot be used in evidence in any 
circumstance or for either side or for any purpose: 
A.I.R. 1920 Rang. 116 (F.B.) : A.I.R. 1925 Lah. 399 
and A.I.R. 1924 Bom. 510. EoZi. ^ 

If such a statement has been recorded in writing 
^then it cannot be used for any_ purpose but one 
and that by the defence. Provided that the per- 
-aon who made it is called as a witness for the pro¬ 
secution the defence may apply for a copy of the 
statement and if it be proved may use it under 
S. 145 of the Evidence Act to contradict that 

‘-witness. . *_ 

It sometimes happens that after the first informa- 

ftion has been laid against the accused, a counter- 
. information is laid against the oomplamant or his 
•oarty by a member of the accu?.ed s party who is 
not himself an accused. As this comes under 
154 and must be reduced to writing and signed, 
it cannot come within S. 162. Whether it is ad¬ 
missible at the trial of the accused will depend 
upon the circumstances and must be dec ded 
• under Evidence Act. The police cannot of course 

•treat statements as informations unless ®re 

.really received as such and come truly pf^ 
porly within S. 154. (Rankin and 

AZIMADDY V. emperor. 99 I-C- 227 

»J=28 Or. !• = 3|Oal. ^ 

- -Compliance with section necessary. , , . , 

TheproXonsofS. 162 as 
bar the use of statements, both oral and . 

and make statements Sr, 

parpoae under the Evidonoe Ao T ^ 

trial except for one purpose, witness in the 

accused to I B. 1925 Mad. 579, 

manner Duckworth. Ch-lri 

Dks. from, {mtledqe, g./., ^ Ojj, 

and Uauno Ba, j. 30=4 Rang. 72= 

27 Or. L.J. 881 = & 1,.R. 

-S. 143-Thlrd party BBtatemenr 

-To hold that a witness m y kimself 

by previous inconsistent stateman • nrinoiple 

‘but of a third party, would be against principle 



EVIDENCE ACT (1872), S. 133—Soope. 

and opposed to this section. (Phillips and Venkata- 
Siibba Rao, JJ.). B. BHAVAMMA v, B. RAMAMMA. 
78 I.C. 176=19 M.L.W. 203=1924 M. W.N. 270= 
34 H- L T. 355= A.I.R. 1924 Had. 337. 
—S. 143—Uninterpreted depoaltions. 

■■Depositions of the witnesses in a previous 
case in which there has been no compliance with 
the provisions of S. 363 may not possibly be used 
as evidence in the case in which they were made, 
but nevertheless they can be used on a subsequent 
occasion to oontradiot the witnesses under 8.145. 
(Adami and Scroope, J J.). FAZLUB RAHMAK v. 
King Emperor. 104 I.C. 100=6 Pat. 478= 

8 P. L. T. 773=8 A.I. Cr. R. 553= 
28 Cr. L.J. 772 = A. I. R. 1927 Pat. 315. 
—S. 149—Leading questions. 

- If may be aslc^ without declaring witness hos¬ 


tile. 

Seoblon 154 read with S. 143 provides that the 
Court may allow the party to put leading ques¬ 
tions to his own witnesses. This does not neces¬ 
sarily mean that he must declare the witness 
hostile and cross-examine him. It is only when he 
declares the witness hostile and cross-examines 
him that he cannot roly upon his evidence. Where 
the Public Prosecutor asks a witness some ques¬ 
tions with the permission of the Court desiring to 
get from him not a contradiction of what he said 
but something in'addition, he cannot be said to 
have cross-examined the witness. The questions 
are merely leading questions. 

Per Z/ort-fVilliams, J., contra.—Sections 143 and 
164 road together do not give power to prosecution 
to put leading questions to their own witnesses 
even with the assent of the Judge. The meaning 
of S. 154 is that with permission of the Court they 
may treat a witness hostile and cross-examine him. 
(Cuming and I/ort-Williams, JJ.). Bikram Al»I 
PRAMANIK V. Emperor. 50 C.L.J. 487= 

1930 Cr. C. 139=31 Cr. L.J. 610= 


_g, 160 —Criminal proieoution. 

——There is no absolute privilege in the case of 
an advocate but a question asked in oross-ezamina- 
tion makingan imputation as regards a witness 
affords no ground ordinarily for a criminal prosecu¬ 
tion' A. I. R. 1927 Cal. 823, Foil. (C. C. Ghosh and 
Greaory, //.). Nazir Ahmad v. Jogesh Chandra 
BANBRJI. Ill l-O- 369=29 Cr. L. J. 889* 

11 A.I. Cr. R: 156. 

_g. isi^When allowed. 

_ Inheritance—Questions as to unchastUy. 

During the examination of one of the defendant 
by plaintiff a question was put whether she was 
made pregnant by a certain person. The question 
was objected to but the plaintiff contended 
was relevant, his case being that the witness did 
not inherit the property by reason of her unohas- 
tity during the life-time of her husband. If the 
plaintiff's case was that she did not inherit the 
property of her husband by reason of hot unofi**' 
tity during his life-time, then the question weuW 
be relevant. If, however, it was asked for impeach¬ 
ing her credit as a witness, the Court will 
consider the provisions of Ss. 146 and 148 to 152 of 
the Evidence Act. (Chatterjee and Pearson, JJ-)- 
SUBALA DASI V. INOBA KDMAB HAZZRA. 

63 I. C. 692=A. I. R. 192S Cal. 315. 

—8. 153—Scope. . . ^ 

-Sections 163 and 165, Evidence Act, 

strictly construed and narrowly interpreted if tne 
Courts governed by the Act are to be spared the las 
in many suits of prosecuting on most petieot 
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BYIDENGE ACT (1872). B. 184—Gross'examina¬ 
tion without examlnation-in-ohief. 

■znaterlal issues, whioh have no bearing upon that 
•really in contest between the parties: A. G. v. 
JTitchcocJc, 1 Ex. 91, Re/. (Lord Blanesburgh.) 
BHOQIIiAti BHIKAOHAND V. ROYAL INSURANOB OO., 
Ltd. 108 I.C. 1»6 Rang. 142 = 

26 A. L. J. 377=32 C.W.N. 593= 
47 G.L.J. 850=30 Bom L.R. 818 = 28 M L W. 276 = 
A. I. R. 1928 P G. 54 = 54 M. L. J. 545 (P.C.) 
—S. 154—Cross-examination without exami 

nation-in-chief. 

.A prosecution witness not called by the pro- 
-secution but “ tendered as gained over” cannot be 
oross-examined by the prosecution. (Ross and 

Worty JJ.). Ramjaq ahir V. Emperor. 

109 I. C. 114=7 Pat. 55 = 9 P. L. T. 587= 
29 Cr. L.J. 466=A.1.R. 1926 Pat. 203. 
—S. 154 —Cross-examination without permission. 

- Procedure es^plained. 

The party desiring to cross-examine its own 
witness has to take the permission of the Court, 
implying thereby that there is a discretion in the 
Court whether it would permit the witness to be 
•cross-examined or not. That discretion has always 
to be exercised with caution by the Court before 
which the matter comes up for consideration. 
Putting questions by way of cross-examination to 
-one’s own witness without the permission of the 
Court is a procedure not to be allowed. (Cuming 
^and Muherjiy //.). KHIJIRUDDIN v. Emperor. 

92 I. C. 442=53 Cal- 372=42 G.L.J. 504 = 
27 Cr. L.J. 266= A.I.R. 1926 Gal. 139. 

— a. 154— Difference in statemente. 

— —.^ross-examination must be directed for dis- 
•crediting altogether. 

The fact that the statement of the witness 
>difiered from the statement recorded by the Sub- 
Inspector shortly after the occurrence, is not a 
sufficient reason, to cross-examine him as a hostile 
witness and it must be understood that he 
should be cross-examined to be discredited alto¬ 
gether, and not merely to get rid of part of his 
'testimony. (Walmsley and Pearson^ JJ.). EM¬ 
PEROR V. Satyendra Kumar Dutt. 

71 I.O. 657=37 G. L. J. 173=24 Cr. L. J. 193= 

A. I. R. 1923 Cal. 463. 

—8. 154—Hostile witness. 

' Definition. 

A hostile witness may be defined as one who 
from the manner in which he gives his evidence 
(within which is included the fact that he is 
willing to go back upon previous statements made 
by him) shows that he is not desirous of telling 
the truth to the Court. (C. C. Ohose and Pearson, 
JJ.). PANOHANAN GOOAI t). EMPEROR. 

31 G.L.J. 203=34 C.W.N. 526= 
A.I.R. 1930 Cal. 276. 

-- Ground for discrediting a witness as hostile. 

The grounds that witnesses do not support the 
prosecution story, but they are neighbours of the 
accused and they have been won over by them, 
that one of them is a tout aad the other is a man 
of straw and quite unreliable, are no reasons for 
declaring the witnesses hostile; and unless there is 
something in their depositions which is conflicting 
with earlier statements made by them, which would 
aflord ground for thinking that they have been 
;gained ever by the defence, the prosecution is not 
etriitled to declare them hostile. The fact that the 
witnesses are neighbours of the accused is not 
sufficient ground for treating them as hostile in 
-^rder to discredit the statements that they made 
favourable to the defence. (Ross and Kulwant 


EVIDENCE ACT (1872), S. 194—Parpose of eroai* 

examination. 

Sahay. JJ.). Parmbshwar DAYAL v. Empbbor. 

94 I.C. 705 = 7 P.L.T. 587= 1926 P H.C.C. 139= 
27 Cp. L.J. 637= A.I.R. 1926 Pat. 316. 

‘ D efinition of—Treating witness as hostile is 
matter for Court's discretion. 

A witness who is unfavourable is not necessarily 
hostile; a hostile witness is one who from the 
manner in which he gives his evidence shows that 
he is not desirous of telling the truth. Where a 
witness stands in the situation which naturally 
makes him adverse to a party desiring his testi¬ 
mony, the party calling the witness is not entitled 
as of right to cross-examine him. The matter is 
entirely in the discretion of the Court whether to 
permit the person calling the witness to put any 
questions to him which might be put in cross- 
examination by the adverse party. 12 M. I. A 
380 (P. C.), .Dist. and 42 Ch. D. 373. Ref. to. 
(MooJcerjee and Buckland, JJ.). LACHIRAM 
Motiram Boidw. Radha Charan PADDAR. 

66 l.G, 15 = 49 Cal. 93 = 34 G.L.J. 107 = 

A.I.R. 1922 Cal. 267. 

- Necessary—Witness cannot be treated as hostile 

witness as of right—Principles to determine who is a 
hostile witness discussed. 

There is with regard to 5. 154 no distinction on 
principle between an attesting witness whom a 
party is obliged to call and any other witness whom 
he may cite of his own choice; but the Court may, 
in the exercise of its discretion, be more easily 
persuaded in the former oase than in the latter. In 
view of the provision of the Indian Evidence Act, 
there is no room for application, in this country, of 
the view taken in some English cases, that a 
necessary witness, that is, one whom a party is 
compelled to call and who may therefore be 
considered rather the witness of the Court than of 
the party, as an attesting witness to a Will, can 
be discredited as of right by his own side. 

Two important points must be borne in mind; 
first that a witness is considered adverse when, in 
the opinion of the Judge, he bears a hostile animus 
to the party calling him and not merely when his 
testimony contradicts his proof; in other words, a 
hostile witness is one who from the manner in 
which he gives his evidence shows that he is not 
desirous of telling the truth; and, secondly, when a 
witness is treated as hostile and cross-examined by 
the party calling him, this must be done to dis¬ 
credit the witness altogether and not merely to get 
rid of part of his testimony. Case-law referred 
(Mookerjee andFleUher, JJ.). SARENDRA KRISHNA 
V. Ranee Dassbe. S9 I.C. 814=33 C.L.J. 84= 

a n . A.I.R. 1921 Cal. 677, 

—S. 154—Power nnder. 

Commissioner, 

A Commissioner for taking evidence cannot 
exercise the discretion vested in the Court under 

<*'nd Fletcher, JJ.). SUBENDRA 
Krishna v. Ranee Dassee. 59 i.c, 814 = 

33 C.L.J. 34= A.I.R. 1921 Cal. 677. 
of cross-examination. 

. * ® obtain admission on which party cross- 
examxnxng may rely. 

A party is allowed to cross-examine its own wit¬ 
ness because^ that witness displays hostility and 
not necessarily because he displays untruthful¬ 
ness. The main purpose of such cross-examina¬ 
tion IS to obtain admissions and it would be ridi¬ 
culous to assert that a party cross-examininc a 
witness 18 thereby prevented from relying on ad¬ 
missions and to hold that the fact that the witnese 
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EVIDENCE ACT (1872), S. 154—Result of crosB- 
examination. 

is being oross-axamined implies an admission by 
tb© cross-examiner tbat all tbe witnesses st^e- 
ments are falsehoods ; A.I.R. 1927 Bom. 501, 
on \ Bradley y. Ricardo, (1831) 8 Bing. 

Faulkner y. Brines, (1858) IF. & F. 254; A.I.R. 
1926 Cal. 139; A.I.R. 1928 Cal. 690 , Dtss./rom. 
(Courtney Terrell, C. J. and Dhavle, J.). SOHRAl 

SAO V . emperor. 124 I.c. 836=11 P D.T. 148 - 

9 Pat. 474= A I.R. 1930 Pat. 247. 

—S. 154—Result of cross-examination. 

__ Position of hostile witness—Rule as to. 

The evidence of a hostile witness cannot in part 
be relied upon and the rest of it discarded or re¬ 
jected. When a witness is declared hostile so that 
leave to cross-examine is granted to the party call* 
ine him, it is necessary that the Judge should ex¬ 
plain what the position is that then arises, namely 
that by asking for leave to cross-examine the wit¬ 
ness, the party calling him admits that he is not a 
witness of truth and one whose evidence is not 
entitled to credit, who is prepared to make one st^e- 
ment on oath at one time and another at another 
time and that the evidence of such witness should 
be rejected and left out of account in the minds ot 
the jury. It is a rule which leans in favour of the 
accused and as such ought not to be departed frorn 
lightly. The Judge should tell the 3 ury to re]eot 
the evidence of such witness altogether and his 
omission to do so amr unts to misdirection : A.l. w. 
1923 Cal. 463; Alexander v. Gibson ^ 

Ref. (C. C. Ghose and Pearson, JJ.). 

GOGAI V. EMPEROR. 51 C.L.J. 

34 C.W.N. 526= A.I.R. 1950 Cal. 276. 

- No reliance in part. 

A party cannot be allowed to say that his 

ie a truthful witness so far as a part of 
is concerned but an untruthful witness so far 
some other portion is concerned. Once a p y 

cross-examines his own ^39 and 

fn tin loncer relv on him t 1926 Cal* . 

AJ.E. 1923 CaL^463. Rel on. . 

Williams, JJ.). Mokbul khan Empebor. 

' “al'c W®/872=il B 192a cal. 690 

_ Discred,jfn7c^rlain stalevrents does not amount 

considered hostile only on .^ ^ in toto, of 

amount to be a matter for the 

and ^radoaoicar W. 

™ - Bo^S: ^9 ?= 

28 Cr.L.J. 1012= A I B- Bom. 50E 

_TjVhen a witn. ss who has been called by the 

prosecution is permitted to be o“ 

Tlfl l^re^uu" co^e beingVmiUed^^ is 

?<; discredit that witness »lt°8«t'mr 

to get rid of a “““"bmPEROB." 

266 = i I-«- 1926 cal. 139 . 

-8. iSS-Depoaitiona in commitment proceed- 
Magistrate, 


EVIDENCE ACT (1872), S. 155—Rape case., my;; 

Beld, the statements made to the police and to- 
the committing Magistrate are relevant to contra? 
diet their evidence before the Sessions Court given 
in place of their retracted statements. (Pratt and 
Fawcett, JJ.). MARUTI JYOTI ■ SHINDB .v. 
Emperor. 63I.C.332=48Bom.97— 

23 Bom. L.R. 820=22 Or L.J. 636= 

A. I. R. 1922 Bom. lOS. 

—S. 155 —First information report. 

_ Conviction based on first informat%on report 

alone, illegal. , x- 

First information report is not substantive evi¬ 
dence of the facts recorded in them and a oonvio? 
tion cannot be based on such reports. They can ha 
used to corroborate the witnesses who made them 
and are of value showing that they told the same 
story at the first possible occasion. If they tell a 
different story in Court, the report can be ^6®“ ^ 

contradict them or discredit their testimony. But 
it is not legitimate for a Court, when witnesses telf 
a different story in the witness box and contradict 
the report made by them, to discard the evidence 
given on oath and to rely on the 

JAMALUDDIN V. KING EMPEROR. 74 I.O. 716- 

24 Cr. L.J. 812=A.I.R. 1924 All. 164. 

—S. 153—‘ Former statement.* 

-A statement in a criminal case, made atter 

tbe hearing of a civil suit in trial 0°'«‘ ^ 
hearing in appeal is nota“ former statement . 
Such a stat.-ment may possibly bo used by t - 
examining the witness '“‘^e appellate stage. 
iBnIledge.C. J. and Brown, ^ 

G. Kyi MAUNB. 104 I.a 377- « 247. 

a witness told Un, 

course of cross-examination the investigating 
officers if a certain witness made or not a particular 

“‘jffeW^’that though the language of S. 183 <3) 

writing, it is undesirable to permit the ° 

snob questions as. if the witness 
his memory alone, there is little value- what he 
mav say. If be is refreshing his memory by look 
ing^at the diary, the procedure is outside the scope 
Lnd intent of I 169. Evidence Act. 

and Mukeriee. J.). ™ «tV=2rAXx“i39= 

29Vr"L‘’5:572^ri:i\':?92*;A.'i:l8j 

_g. 155—Prior deposition. 

- Rule explained. , a uj., .lAnosi- 

Where an attesting witness is dead his 

tions in a prior judicial 

vant and admissible, if the prior JJJ^rty- 

was between the same parties and 

in tbat proceeding had the right Ugue i® 

to cross-examine him jLeas being, 

substantially the same. hi« 

alive is examined in the 

prior depositions are not available ®. ^^jot or 
evidence but can only be use . f .^^tfiakrishna 
corroborate his present ^ETANA' 

Ayyar, J.). ponndswami g^undan ^ 
gUNDARA AYYAR. aw 

-^8. 155-Rape case. immoral oharaoter 

;r;S7^rom^“ trrrvM^oe. 
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EVIDENCE ACT (1872), S. 183—Report of offence. 

B.B.Ohose, JJ.). Kebamat Mondal v. Em- 
PEBOB. 92 I. 0. 439s<l2 G. h. J. 524s 

27 Gr. L. J. 263sA..I.R. 1926 Gal. 320. 

—S. ISS—Report of offence. 

■ Report afUr2^ hours. 

A report of an ofience, not made at or about the 
time of the occurrence, to an officer, who has no 
powers to investigate the matter, though it can be 
used under S. 155 to impeaoh the credit of the 
person making the same, cannot be used to corro* 
borate the witness under S. 157. (Cumiriff and 
Qreaory, JJ.). EMPEROR V. RAM CHANDRA. 

Ill I. C. 327--55 Cal. 879=10 A. I. Cr. R. 456 = 
29Cr. h. J. 823=A I.R. 1928 Cai. 732. 

—S. 155—Scope. 

- Sections must be strictly constnted. 

Sections 153 and 155, Evidence Act, must be 
strictly construed and narrowly interpreted if the 
Courts governed by the Act are to bo spared the 
task in many suits of.prosecuting on most perfect 
material issues, which have no bearing upon that 
really in contest between the parties: A. Q. v. 
HitchcocTc^ 1 Ex. 91, Bef. {Lord Blanesburyh.) 
BHOQI LAI, BHIKACHAND V. ROYAL INSURANCE 
Co., Ltd. 108 I. G. 1 = 6 Rang. 142 = 

26 A. L. J. 377 = 32 C. W. N. 593 = 
47 C. L. J. 550 = 30 Bora. L. R. 818 = 

28 M. L. W. 276= A.I.R. 1928 P. C. 54= 

54 M. L J. 543 (P.G.). 

-Seotion 27 of the Evidence Act remains un« 

affected by the latest amendment of S. 162 of the 
Cr. P. C.. but Ss. 155 and 157 are affected 
except in the only instance mentioned in the pro¬ 
viso toS. 162, Cr. P. C. [RiUled'je, C. J., Heald, 
DucTcworth, Chari and Maung Ba, JJ.). Emperor 
V. NGA Tha Din. 9S I. c. 143 = 4 Rang. 72 = 

5 Bur. L. J. 30 = 27 Cr. L. J. 881 = 
A.I.R. 1926 Rang. 116 (F.B.). 

— S. 153—Statement before Monegar. 

- Vse of. 

A statement by witness signed before the 
Monegar cannot bo used as substantive evidence of 
the witness against the accused as it is not a state¬ 
ment recorded on oath in the prosonoe of the 
accused by a Magistrate empowered to take down 
evidence. The only use of such a statement would 
be to corroborate or contradict statements made 
on oath at the tri.al. {Spencer and Kuniarasioami 
Sastri, JJ.). MALAYA GOUNDAN V. THE CROWN. 
66 I.C. 326=23 Cr. L. J. 262 = 14 M. L. W. 612 = 
1921 M. W. N. 872= A.I.R. 1922 Mad. 303 = 

42 M. L J. 278. 

—S. 135—Statement to police. 

-Statements made by witnessesto the police 

officer during the course of investigation under 
Chapter 14 cannot be used by the Court for contra¬ 
dicting those witnesses.-(JV. R. Chatterjee and B.B. 
Chose, JJ.). Keramat Mandal V. Emperor. 

92 I. G. 453=42 C. L. J. 528 = 
27 Cr. L. J. 277 = A.I.R. 1928 Cal. 147. 

- Admissible if S. 145 is complied with. 

Statements made before a police officer and taken 
down by him in writing arc admissible under 
S. 155 (3) provided only that the provisions of 
S. 145 had been complied with, in the matter of 
putting the specific parts of it, which were to be 
relied upon, to the witnesses in their cross-exa¬ 
mination. {Sanderson, C.J. and Pearson, J.). THO¬ 
MAS James henry Arnup v. Kedar Nath 
Ghosh. 9i I. C. 801=27 Cr.L. J. 129= 

30 C.W.N. 83S = A.I.R. 1923 Cal. 1017. 

D. D. YOL. Ill—19 


EVIDENCE ACT (1872), S. 157—PrloP deposUloo. 

— S. 157—Fipat Information roport. 

-Statements in first information report can 

be used for the purpose of corroborating op contra¬ 
dicting a witness but are inadmissible for the pur¬ 
pose of proving that tho facts alleged therein aro 
correct: 17 C.W.N. 1213; A.I.R. 1925 All. 303 and 
A.I.R. 1927 Cal. 17, Foil. (Beasley, C. J. and 
Pandalai. J.). SankaralingaTbvan v. Emperor. 

124 I. G. 506 = 1930 U.W.N. 496= 
3 M. Cr. C. 100 = 1930 Gr.C. 632= 
31 M.L.W. 451 = A.I.R. 1930 Mad. 632= 

S3 M.L.J. 397. 

- Cannot be used to contradict other persons. 

A first information report can only bo used to 
corroborate or contradict under the provisions of 
Ss. 157 and 145, the person who makes it. It cannot 
be used as substantive evidence to contradict other 
persons: A.I.R 1928 Lah. 17, Foil. {Addisor.x and 
Dalip Singh, JJ.). GAMAN «. EmpEROR. 

116 I.C. 187 = 11 L. L. J. 1 = 12 A.I.Cr. R. 433 = 
30 Cr.L J.-571 = A.I.R. 1928 Lah. 913. 

■ -First information report is not substantive 

evidence by itself, but it can only bo used under 
S. 157 as a previous statement to corroborate or oon- 
tradiot a statemeut made subsequently in Court. 
(Shadi Lai, C. J. and Zafar AH, J.). CHOGHATTA 
V. EMPEROR. 91 I.C. 697 = 27 Cr.L.J. 121 = 

A.I.R. 1926 Lab. 179. 

— S. 157—Hearsay evidence. 

- Duty of prosecution. 

Section 157 provides an exception to tho general 
rule excluding hearsay evidence and in order to 
bring a statement within the exception the duty is 
oast on the prosecution to establish by clear and 
unequivocal evidence the proximity of time be¬ 
tween the taking place of tho fact and the making of 
tho statement. {Teh Chand, J.). MANGAL Rai v. 
Emperor. llO I. C. 676=10 L.L.J. 262= 

29 P.L.R. 703=10 A.I. Cr. R. 319 = 
29 Cr. L.J. 740= A.I.R. 1928 Lah- 647. 
— 3. 137—Letters of police. 

■ "A letter written by a police officer to his 
superior expressing that a certain person would 
make a certain statement for a certain sum of 
money is not under S. 157 properly receivable in 
evidence for any purpose. {Lord Blanesburgh.) 

Bhooilal Bhikachandv. Royal insurance 
C o., Ltd. 108 I.C. 1 = 6 Rang. 142 = 

26 A.L.J. 377 = 32 C.W.N. 593 = 
47 C.L.J. 550 = 30 Bora. L.R. 818 = 
28 M.L.W. 276=A. I. R. 1928 P.C. 54 = 

54 M.L.J. 545 (PC). 

—S. 157—Prior deposition. 

- Prior whole statement cannot be admitted — 

Fue7i admissible parts cannot be adniitted before wit¬ 
ness is examined. 

The trial Judge in a civil suit permitted an 
officer in charge of the Reoord-of- Right proceedings 
to be called as the very first witness and to produce 
the statements of witnesses recorded in those 
proceedings, which were exhibited notwithstanding 
the objection raised on that behalf. 

Held, that only parts of such statements, as were 
necessary to corroborate or contradict the witnesses 
when they woro examined in tho case, could be put 
in through them under the provisions of S. 157. 
{Rupchand Dilaravi and Lobo, A. J. Cs.). Mt! 
Haxima V. Mt. JIANDI. 103 1.0.870 = 

A.I.R. 1927 Sind 209. 

—;-Where there is nothing in the deposition of a 

witness in the trial which may bo corroborated by 
his earlier statements, there is no justification 
for tho whole of tho depositions being brought ag 
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EVIDBNOE ACT (1872), 8. 1S7—Prior deposition. 

evidence In the record, but only particular passages 
which are relevant may be used. {Cuming and 
Muherji, JJ.). KHIJIRUDDINV. EmpeboR. 

92 I.G. 442s 
53 Cal. 372s42 G.L J. 504s 
27 Gr t.J. 266 sA.I.R. 1926 Cal. 139. 
Where the deposition of a witness before the 
CommitiiDg Magistrate is treated as evideooe in 
the Sessions Courts, a previous statement by the 
witness under S. 164, can bo used to corroborate 
such deposition in the Sessions Court. 34 B. 599, 
Diss. from \ 2 Weir S2l, Foil. {A7jlingand Odgers, 
J.T.). VERLAIAH KONB V. KiNa EMPEROR. 

72 I.G. 529 = 16 M.L W. 239 = 
1922 M.W.N. 506 = 31 M.L.T. 175 = 
45 Mad. 766 = 24 Cp. L.J. 417 = 
A.I.R. 1923 Had. 20 = 43 M.L.J. 222. 

—S. 157—Proceedings against pleader. 

- 'The petition of party and the contents thereof — 

Admissible. 

Sanderson, C.J. —Where a party files a petition 
on the date of hearing asking for adjournment on 
the ground that his pleader cannot attend Court 
that day on account of Hartal, the fact of filing the 
petition as well as its contents can be proved and 
are admissible, though not perhaps sufficient, to 
charge the pleader with professional misconduct. 

Woodroffe.J .—The petition is admissible and 
corroborative to the evidence. {Sanderson, C.J*. 
Woodroffe and Mookerjee, JJ)* EMPEROR v. 
Eajani Kanta Bose. 711.C. 81= 

49 Cal. 782=26 C.W.N. 589 = 33 0.L.J. 336 = 
24 Or. L J. 33= A.I.R. 1922 Cal. 515 (S.B.) 

—3.157—Rape case. 

_If the evidence of raped girl is excluded from 

the case, the evidence of her relatives to the effect 
that she accused a certain person of having raped 
her cannot be used as corrobonitive evidence under 
S. 157. {Foster, J.). EMPEROR V. PHAQUNIA 
BnuiAN. 89 I. C. 1043= 26 Cr.L.J. 1475 — 

A.I.R. 1928 Pat. 58. 

_Where a tender girl was alleged to have been 

raped, a statement made by her stating that she 
was raped, and uttered immediately after the 
rape, crying and weeping, is admissible as ex¬ 
plaining her act of crying, under S. 8 and by way 
of cotroboration uiidor S. 157, {KinkJiede, A.J.C.). 
soosaIjAIj, Bania V. Emperor. 82 I.G. 142= 

’ 25 Cr.L.J. 1214 = A.I.R. 1925 Nag. 74. 

_ 3 . 157—Records and documents. 

- Dispute regarding boundaries—Documents re¬ 
lating to neighbouring lands are admissible. 

In a suit for possession of land if the opposite 
nartv disputes the boundaries of the land in suit, it 
IS open to the plaintiff to produce documents relat¬ 
ing to neighbouring lands in which there is recital 
as to particular bourdaries of the land in suit, and 
such documents will be admissible to prove the 
plaintiffs’ title if the persons in whoso favour the 
documents are executed are examined and admit 
the correctness of the boundaries : A.I.K. 1J^7 Cal. 
2:10. Ref. {Suhrawardy and /‘(J^ 

CHANDKA KanaiLAI. Saha ^3^3 


■Entry vaccination register. 


■ -- /V lil t u i ry ^ ^ r • t 

Where an entry in the vaccination register, which 
includes a statement by a woman that a person, 
bearing tho name of the alleged /^thcr of her 
illegitimate child, was tho father of the 
mate child, is made throe years after its birth the 
ootry does not satisfy the terms of S* 157, and is 
not admissible in evidence. 


EYIDHNCE ACT (1872), S. 157—800^6. 

Quaere.—It is doubtful whether such a statement 
is rendered admissible by S. 35. {Curgenvtn, J.). 
M. KANNIAPPAN V. KULLAMMAIi. ^ __ 

1930 Cr.C. 88= 1929 M. W. N. 696* 

2 M.Cr.C. 275 = A.I.R. 1930 Mad. 194. 
- Sale-deed^Recital therein as to refusal of par¬ 
tition — Admissibility. , , , _ 

A sale deed dated 1910 by one in favour of B 
recited all the oircumatanoea loading to the sale. 
It also contained a recital as follows : About 

a year ago I came to Poona and asked my uncles 
and my step-brothers to eSeot a partition and to 
allot to me my ono-ninth share of out ancestral 
property, but they refused to give my share. It 
was contended that the recitals in the deed were 
not admissible as evidence against the uncles or 
cousins of N on the issue whether N demanded a 
share of the property in 1909 as it did not come 

within S. 157. , . . i. 

Held, that though tho particular statemeiit did 

not come within S. 157 on the ground that it was 

not made at or about the lime of the^ s alleged 
interview with his uncle in 1909 but the deed was 
admissible in evidence as corroboration of tba evi¬ 
dence given by J7and bis upon other 

material matters. (Sir La^icelot Sanderson.) RADHO- 
BA BALOBA VAQH V. ABUBAO BSAQ^^NTBAO. 

118 I. 0. 1 = 33 C. W. N. 1000* 
31 Bora. L. B. 1030=50 135* 

1929 A.L.J. 1031 = 30 M.L.W. 

66 I.A. 316=53 Bom. 030=1929 M.W.N. 832 
AIR. 1929 P.C. 231 = 37 M.L.J. 287 (P.C.;. 

_ Age—Guardian's former appUcatxon. 

The veriaed Application formerly ^ » 

Kuardian, containing his wards date of birth is 

Idmissiblc under S. 157 if . 

titled to relrosU his memory from 
18 All. 478, Be/. 

HUBOHAND DWAN j ^ jj, gjp, 

_ Executant of document producing it in support 

^■^Wher^he^executantof a document 
recitals of boundaries of land in dispute is calle 
as a witness and ho gives his evidence 

nf that he produces a document executed y 
Lm. The document would bo admissible 
S 157 as corroborative of the evidence given i 
witMsrin the witness-box. (B. B. Ohoseani Pa» 
ton JJ ). KETABUDIN V. NOPOROHANDBA. 

93 i.C 907 = 44C.L.J. 582 = 4.I.R. 1927 Oal. 230- 
—B. 157—Report of offence. i. awt 

__A report of an offence, not m^o at or 

the time of the occurrence, to an officer, wno 

no powers to investigate the “iatt®r, ^ the 

be used under 3. 155 to impeach °iobo- 

person making the same, cannot be used 

i. c. 

—S- 197 Sepe. - . 3 q lAQ of the Cr. 
-^Seebion 157 affected by S. 162 ^ 

P. C., Bofar a=5 sUtements to oonoern- 

undcr S. 161, whether oral or recorded are 

ed. but S. 27 which *“*°XnoD and in 

cd from persons ^aforesaid sec- 

police custody IS not aflect^ by J., Beald, 

Ln o£ the Cr. P. C. <~BMedge. O BMPBBoB 

Duckworth, Char, and i' Rang. 72= 

n. NQA TIIA DIN. 98 IX. ggj^ 

® % I'i'R il26 Kan/116 (F. B.). 
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EVIDENCE ACT (1872), 8. 157 — Statements 
before Magistrate. 

— 157 —Statements before Magistrate. 

_Any Magistrate is competent tobold^test 

identification and if be is not empowered to'deal 
with tbe matter under enquiry he can prove the 
statement made before him under the provisions of 
S. 157. [Chotzner and Gregory, JJ.). Sami-UD DIN 
v. EMPEROR. 109 I C. 225=32 C W.N. 616= 

10 A.I. Cr. R. 223=29 Cp. L J. 497 = 

A.I.R. 1928 Cal. 500. 
—S. 157 —Statements by third person. 

——Section 157 cannot be invoked to let in state¬ 
ments made by third persons as evidence for the 
purpose of corroboration of witness examined in a 
case. {Cuming and Mulcerji, JJ,). AMBIOA- 
CHABAN V. KUMUD MOHUN. IIOI.C. 521 = 

A.I.R. 1028 Cal. 893. 
—S. 157—Statements in commitment proceed- 

tatements made before a Committing ^Eagis* 


trate, when admissible under the Evidence Act 
can be admitted for all purposes and not only for 
the purpose of corroboration or contradiction i 
A. I. R. 1925 Pat. 51, Appr. {Sulaiman and Baner- 
ji, JJ.). BEHARI V. EMPEROR. 98 I.C. 485= 

49 All. 251 = 25 A.L J. 126 = 7 L.R.A. Cr. 206 = 

27 Cr. L.J. 1365 = 7 A.I. Cr. R. 10 = 

A.I.R. 1927 All. 479. 

__.The object and oficct of S. 288 of the Crimi¬ 
nal Procedure Code is to place the deposition in 
the committal enquiry on exactly the same footing 
as the deposition in the Sessions Court. Such a 
deposition is “testimony” within the mean¬ 
ing of S. 157 of the Evidence Act, which, a 
prior statement by the witness during the police 
investication is admissible in evidence to corrobo¬ 
rate. A.I.R. 1923 Mad. 20 and 27 Cal. 295, Foil. 
{ScoU-Smith and FJorde, JJ.). Mam CHAND t>. 
The Crown. 82 I.C. 129—5 Lab. 324— 

25 Cr.L.J. 1201 = A.I.R. 1924 Lab. 609. 

—S. 157—Statement to police. 

—For oortoboratiog ft witnsss, hifl stfttoniBiit 
before competent police officer at the identification 
parade hold by the police in the course of the 
investigation may bo proved by oral evidence though 
the written record of the statement is not admis¬ 
sible. {K. Kemp, J.). EMPEROR v. WahidUDDIN 
HAMIDUDDIN. 32 Bom.L.R. 327 = 

A.I.R. 1930 Bom. 158. 

-- ‘^Statemenis to police and Committing ifagislrale 

.—Not substantive evidence. 

The statements made by a witness to the Police 
are relevant only for the purpose of contradicting 
his testimony at the trial, and in the absence of 
any order under Cr. P.C., S. 288, the statements 
made to the Committing ^lagistrate can bo used 
only for the purpose of contradicting or corroborat¬ 
ing tbat testimony. These statements cannot be 
treated as though they were substantive evidence 
like the statement made by the witness at the trial. 
{Martineau and Zafar Ali, JJ.). Ram Karan n. 
EMPEROR. 92 I.C. 577 = 7 L L.J. 371 = 

26 P.L.R. 659=27 Cr.L.J. 289 = 

A.I.R. 1925 Lah. 483. 

_^Statements made by the witnesses to the 

police during the,investigation arc not admissible 
for purpose of corroborating their depositions be¬ 
fore the Committing Magistrate. {Shadi Lai, C.J, 
and Zafar Ali, J.). RAKHA v. CROWN. 

93 I.C. 230=27 Cr.L.J. 438 = 26 P.L.R. 304 = 
6 Lah. 171= A.I.R. 1925 Lah. 399. 

■I Oral statements by witnesses in Police in¬ 
vestigation which do not corroborate their evidence 


EVIDENCE ACT (1872), 8 . 159—Aocoant-books. 

at the trial are inadmissible. {Wallace^ and Uadha- 
van Nair, Jj]. venkatasubbiah v. Emperor. 

85 I.G. 209=26 Cr.L.J. 721 = 48 Mad. 640 = 

21 M.L.W. 190 = 1925 M.W.N. 68 = 

A I.R. 1925 Mad. 579=48 M.L.J. 195. 

- Deputy Superintendent of Police. 

A statement, made to the Deputy Superintendent 
of Police, in which the informant gave an account 
of what occurred is admissible in evidence as the 
Deputy Superintendent of Police is an officer legal¬ 
ly competent to investigate the facts of a murder 
and dacoity, within the meaning of 8. 157. (Ayling 
and Odgers, JJ.). Thachroth Hydross, In re. 

75 I C. 695 = 18 M.L.W. 113=1923 M.W.N. 860 = 

25 Cr.L.J. 7 = A.I.R. 1923 Mad. 694= 

45 M.L.J. 279. 

-Where a statement made to a police officer 

is not the first information under S. 154 of Cr. P. 

0. the Magistrate must take from the police 
officer, a statement, that the particular statement 
was made to him. {Beachcroft and OJwse, JJ.)* 
SABIN Sardar V. Emperor. 

61 I.C. 650=22 Cr.L.J. 410 (Cal.). 

- If the section is overridden by S. 162, Cr.P.O, 

Although the written record of statements made 
to the police in the course of an investigation 
could not bo used as evidence, S. 162 docs not ex¬ 
clude oral evidence of tbe statements, whether 
they had been taken down in writing or not: 
35 Mad. 247 and 85 Mad. 397, Bel. on. 

Section 162 does not oveirido |;the general provi¬ 
sions of the Evidence Act as to oral evidence of 
such statements to corroborate the evidence of a 
witness: 39 Bom. 58 and 36 Cal. 281, Bel. on. 
{Miller, C.J. and Adami, J.). BALDEO KOERI v. 
KING Emperor. 61 I.C. 785=2 P.L.T. 565*^ 

6 P.L.J. 241 = 22 Cr.L.J. 433= 
A.I.R. 1921 Pat. 122. 

—S. 158—Opinion of Court. 

—-The question whether a witness is entitled 

to credit or not must bo decided by a Court on the 
evidence before it, and not on wbat another Court 
thought of the witness in another case, and there¬ 
fore opinion of Court in another case as to the 
witness cannot be put in to impeach his credit. 
(Dtts and Foster, JJ.). CHANDUESHWAR PRASAD 

Naeain Singh v. Bisheshwar Pratab narain 
Singh. lOl I.C. 289*5 Pat. 777 = 

8 P.L.T. 510 = A.I.R. 1927 Pat. 61. 
—S. 158—Previous statements. 

' Previous statement nob made in Court call 
bo used for limited purpose of corroborating ot 
contradicting witnc&s only and not as substantive 
evidence: 26 lilad. 191 and 25 A.L.J. 994, Follt 
{Jai Lai and Abdultiadir, JJ.). NiAMAT Khan v» 
Emperor. 31 P.L.R. 411=* 

A.I.R. 1930 Lah. 409. 
—S. 158—Statement to police. 

-Section 158 places a person whose statement 

has been used as cvideuce under S. 32 in the same 
category as a witness actu.ally produced iu Court 
for the purpose of contradicting his statement by 
a previous statement made by him. There¬ 
fore a statement which has been admitted in 
evidence under S. 32 may bo contradicted by 
another statement of the same person made to 
police during investigation. {Uarrison and Jai Lai, 
JJ.). liARi Ram V. Emperor. 89 I.C. 897 = 

26 Cr.L.J. 1425 = A.I.R. 1926 Lah. 122. 

—8. 159—Account-booka. 

•Produced at late stage not admitted in evidence 


but party allowed to refresh his memory by reference 
to them—Procedure is proper. 
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EVIDENCE ACT (1872), S. 159-Consincing 
document. 

Where in a suit in which the amount payable 
by one party to the other was in dispute and there 
was omission on the part of both parties to pro¬ 
duce their account books within the proper time, 
and in consequence the Subordinate Judge regard¬ 
ed with great suspicion the books the defendant 
produced, and ho refused to allow the plaintiff’s 
books to be put into evidence though he permitted 
him to refresh his memory by reference to their 
entries. 

Held, that the Subordinate Judge was right in 
the view he took and that the procedure was justi¬ 
fied by S. 159. The weight of the evidence, the 
objection to the document upon the ground that 
its not having been produced at the proper time 
renders its authenticity the subject of suspicion, 
and all other grounds upon which a document can 
be successfully impeached still remain open, but 
refusal to permit a man to refresh his memory by 
proper relevant contemporaneous documents might 
lead to a grave injustice. {Lord Buchmastert) 
JEWAN LAIj 0AGA V. NILMANI CHAUDHURI. 

107 I.C. 337 = 7 Pat. 305 = 55 I.A. 107 = 
26 A.L.J. 124=30 Bom.L R. 305 = 
47 C.L.J. 302 = 28 M.W.N. 154 = 
32 C.W.N. 565 = 27 M.L.W. 740 = 
A. I. R.1928 P.C. 80=54 M. L.J. 325 (P.C.). 

S. 159—Convincing document. 

-When the writing brings to the mind of the 

witness neither any recollection of the facts men¬ 
tioned in it, nor any recollection of the writing 
itself, but which novertheless enables him to swear 
to a particular fact from the conviction of his mind 
on seeing a writing, which ho knows to be genuine, 
tlie witness may refresh his memory by referring 
to the writing. {Neiohould and Suhrawardy, JJ.), 
ABDUL SAIilM V. EMPEROR. 69 I.C. 143 = 

43 Cal. 573 = 35 C.L.J. 279 = 26 C.W.N. 680 = 
23 Cr. L.J. 657 = A.I.R. 1922 Cal. 107. 
—S. 159 —Document by others. 

- Document read at or near the transaction. 

When a witness wants to refresh his memory 
under S. 169, he is to do so by referring in Court to 
the document which ho had read at or near the 
time of the transaction, and it is the fact that he 
had known it to be correct when he road it that is 
the justification for his doing so. It is quite im¬ 
material that a document to which the witness 
refers in Court was not printed by the witness him¬ 
self or in bis presence. It is essential only that ho 
should have read it at or soon after the transaction 
to which it relates. {Hilton, J.). RamCHANDRA 
t;. EMPEROR. 120 I C. 798=1930 Or. C. 331 = 

31 Cr. L.J. 168 = A.I.R. 1930 Lab. 371. 

— S. 159— Documents giving dates. ^ , 

.— —llccilah in old document arc admissible to 

refresh memory. xi. i. u* t 

Tlio plaintiff in order to show that his father 

died before the property bad been acquired, pro¬ 
duced a mortgage bond which had been executed 
by him on the 28th October, 1892. in ^ 
was described as the son of Khan Mahomed Akonda 

deceased, , , 

Held, the deed is admissible to refresh memory 

as to when the father died. 

liankin, J.). SAYERUDDIN AKON^A v. SASIESUDIN 
AKONDA. 72 I.C. 985 = A. I. R. 1923 Cal. 378. 
-S. 159—Duty of witness. 

--[f upon any question a witness sufiers frorn 

Ji 6ojm fide lapso of memory, aud that failure of 
memory can bo remedied by reference to any 
memorandum or other weiti^S prop^^sd by the 


EVIDENCE ACT (1872), S. 159—Notes of speech. 

witness at the time, and the Court invites the 
witness to refresh his memory with refecenoe to 
thej^riting, the witness Is, under an obvious obli¬ 
gation to do so. {Piggott and Walsh, JJ.). HAB* 
KHU V. EMPEROR. 63 I.C. 573=19 A.L.J. 76 = 

23 Cp. L.J. 143=A.I.R. 1921 All. 86. 
—S. 159—Horoscopes. 

- Buie explain^. 

Very great confusion of thought or rather lack 
of thought is frequently shown in Civil Courts in 
regard to the admission in evidence of horoscopes 
and similar documents. A horosoope is often 
accepted as substantive evidence of the date of the 
birth of the person mentioned in it, perhaps with a 
vague idea of reference to S. 32. No part of that 
section can make any statement of a date in such a 
document a relevant fact. A horoscope can be 
used to help in proving the date of birth stated in 
it only under S. 159 or S. 160 and then of course 
only if the person who wrote it or a person who 
read it soon after it was written is examined as a 
witness. Very nearly the same remarks will apply 
to other documents in which the age of a person is 
stated, such as the deed of adoption or rather of 
initiation as a "chela.” {Sallifax, A. J» 0.). 

Shankergir Guru Motigib v. Ohinnuji. 

71 I.C. 140 = 6 N.L.J. 1 = A.I.R. 1923 Nag. 164. 
—S. 159—Investigating officer. 

- Practice explained. 

Whore the counsel for accused asked in the course 
of cross-examination the investigating officers if a 
certain wituoss made or not a particular state¬ 
ment to them, 

Held, that though the language of S. 155 (3) is 
prima/acie wide enough to permit of such ques¬ 
tions, yet whore the evidence has been reduced to 
writing, it is undesirable to permit the putting of 
such questions as, if the witness in replying from 
his memory alone, there is little value in what he 
may say. If he is refreshing his memory by looking 
at the diary, the procedure is outside the scope 
and intent of S. 159, Evidence Act. (Mears, C.J. and 
AfuJeerii, J.). KASHlUAM V. EMPEROR. 

109 i. c. 120 = 29 Cr. L.J. 472 = 9 L R.A. Cr. 30= 

9 A. I. Cr. R. 249=26 A.L.J 139= 

A.I.R. 1928 All. 280. 

—S. 139—List of articles. 

_Lists of discovery of stolen articles can be 

used by the persons in order to refresh their me¬ 
mory at the time of giving ovidenoe, but the lists 
arc not themselves evidoaoe. {Scott Smith,A.C.JJ' 
HAZARA Singh v. The Crown. 82 I. C. 707= 

25 Cr. L.J. 1347 = 6 L.L.J. 370= 

A.I.R. 1924 Lah.'727. 

—S. 159—Memorandum. . 

-Memoranda kept by a witness can be used m 

evidence not by itsolf but as corroborating 
ness or refreshing his memory : 10 N.L.R. 44 a 
p. 47, liel. on. {Subhedar, A. J. C.). I^BYARSObP v. 
GARBAD. 120 I.C. 224 = A.1.R. 1930 Nag. 24. 

—S. 159—Mode of proof. _ ac- 

-Statement of the person injured by the a 

cused. made before certain villagers and reooi 
in full by the Patwari, is not to be proved by pro 
ducing the witben record of it. The , ,, 

is that given in S. 159. {HalUfax and 
A.J.Cs.). EMPEROR V. AKAIA. , 10/ V66= 

23 N.L.R. 23=28 Cr. L.J. Jg.^222. 

no\ «.aer tho notes oU 

a'Ii.'b.' 867. 




OlViti, OBlMlNAt ANt) ilEViiNUE 


773 


EVIDENCE ACT (1872), S. 159~Police diary. 

—S. 159—Police diary. 

- Defence entitled to inspect only portion refresh’ 

ed and not tohole'diary. 

There is nothing in the law whioh entitles the 
defence to an inspection of anything more than 
that portion of the police diary from which the 
witness refreshed his memory and there is no 
illegality or irregularity in the procedure of the 
Magistrate who disallows the application for the 
inspection of the whole diary. {Coutts and Das, 

JJ.). Laohmi Singh v. emperor. 

68 l.C. 623=2 Pat. 74=23 Cr.L.J. 591 = 
3 P. L.T. S62 = A.I.R. 1922 Pat. 562. 
—S. 159—Post-mortem notes. 

- If can go on the recordou bloc. 

Per Rupchand, A.J.C. —Sections 159 to 161 permit 
limited use being made of post-mortem notes of 
Medical Officer, namely that they be used by the 
witness who made them for refreshing his memory 
or by a party for the purpose of contradicting the 
witness. It is extremely undesirable that such 
notes of post-mortem examination bo put in 
evidence through the Medical Officer enbloc as it 
is prejudicial to both parties. 

Per Percival, J. C. —When pleader for accused 
takes no objection to the post-mortem notes going 
on the record and when there is no discrepancy 
between the post-mortem notes and the evidence 
of the Medical Officer, the placing of the post¬ 
mortem notes does not do the accused any harm : 
9 Cal. 455 and 27 Cal. 295. Ref. {Wild, A. J. C.) 
on difference hetxoeen Percival, J.C. and Rupchand, 
A.J.C.). Mohammad Yusip v. Emperor. 

1930 Of. 0. 869=A.1.R. 1930 Sind 225. 
—S. 159—Prior deposition. 

- Evidence recorded during absence of accused 

can't be used—Where witness is unable to remember 
details of occurrence but his memory can be refreshed 
under. 

Where the deposition recorded under S. 512, 
Or. P. 0., of a witness who is unable to remember the 
details of the occurrence is sought to bo given in 
evidence. The proper procedure in such a case is 
to read out his previous deposition to the witness 
under the provisions of S. 169 to refresh his 
memory and then to ask him whether he 
remembers the details of the occurrence. {Scott- 
Smith, J.). BHIKA V. KING EMPEROR. 

76 I.O. 31 = 23 Cr.L.J. 95=A.1.R. 1924 Lah. 605. 
—S. 159—Statement of injuries. 

1 -A copy of the statement of injuries recorded 

in the register of medioo-Iegal cases may be used 
by the medical witness for the purpose of refreshing 
his memory but it cannot bo treated as evidence- 
9 Cal. 455, Ref. {Zafar AH, J.). MAHOMED 
Sadiq v. Emperor. 89 I.c. 458 = 

26 P.L.R. 533=26 Cr.L.J. 1370= 

A.l.R. 1926 Lah. 51. 
—B. 159—Unstamped receipt. 

• A copy of an unstamped Receipt, though in¬ 
admissible in evidence, can bo used by a witness to 
refresh his memory by referring to it. {Hallifax, 
A.J.C.). CHODDHURI RAMPRASAD V. NATHURAM. 

68 l.C. 494=A.I.R. 1923 Nag. 32. 
—S. 159—* Writing.’ 

-The word “writing” used in S. 159 includes 

also printed matter, {Hilton, J.). Ramchandba v. 
Emperor. 120 l.C. 798 = 1930 Cr. C. 331 = 

31 Cr.L.J. 168=A.I.R. 1930 Lah. 371. 
— B. 160—Engineer's report. 

■-In a suit for damages for negligence in 

supervising a building, an engineer’s report is ad¬ 
missible to prove quantity of damages, provided 


EVIDENCE ACT (1872), S. 163~Koii-ppoduotIon. 

the Engineer makes the contents of the report a 
part of his deposition by using it to refresh his 
memory. {Walmsley and Chalcravarti, JJ.), 
Nagendra Nath Singh v. Srimati Nagendra 
Bala. 97 I. 0. 200=43 C.L.J. 479 = 

A.l.R. 1926 Cal. 988. 

—S. 162—Procedure. 

-In order to ascertain whether certain public 

documents are privileged or not, the proper proce¬ 
dure to follow is as follows : The Court should 
issue summonses to the Rcoord Keeper and the 
person who is in possession of such doouments to 
produce them and on receipt of the summons it is 
the duty of those persons to appear in Court with 
those documents and there raise suoh objections 
as they might have had to their production or ad¬ 
missibility, and the Magistrate should then decide 
whether the objections were valid under Ss. 123 
and 124, Evidence Act. They can then plead pri¬ 
vilege under S. 123 or produce a proper privilege 
certificate from the head of their department that 
all or any of the documents summoned related to 
“afiairs of State” and were privileged. {Tele Chand 
and Agha Haidar, JJ.). EMPEROR v. Kartar 
Singh. IIO l.C. 785 = 10 A I. Cr.R. 657 = 

29 Cr.L.J. 753. 

—S. 163—Account-books. 

-When a party to a suit calls the opposite 

party to produco the account-books as evidence 
and on their being produced inspects them, the 
account-books should be taken as evidence of 
both the parties without any further proof and 
should be admitted in fofo. 5 Bom. L.R. 380iand 
9 All. 713 (P.C.), Rel. on. {Kinhhede, A. J.C.). Kisan 
GHULB v. PURANSA. 106 1.0.305 = 

A.l.R. 1928 Nag. 119. 

—S. 163—Appeal. 

-A party producing doouments at the appel¬ 
late stage in Court under O. XlV, R. 4, C.P.O., at 
the instance of his adversary cannot insist on their 
being used in evidence under S. 163 all at once. 
{Kimkhede, A.J.C.). TrimBAK i>. SlTARAM MAHA- 
RAJ Sanstuan. 89 l.C. 1016 = A.I.R. 1926 Nag. 60. 
—8. 163—Departmental enquiry. 

- Croton—Can also claim benefit of section. 

Application of S. 163 is not restricted to civil 
proceedings only. It is applicable also to crimi¬ 
nal trials and even though the Crown is the prose* 
cutor. 

Whore, therefore, notice to produce statements 
inade to a Magistrate during departmental enqui¬ 
ries is given to tho Crown by the dofonoo and suoh 
statements are produced, inspected and used for 

cross-examination of several witnesses, the Crown 

is entitled to have the whole of the statements as 
evidenco. Tho Crown as prosecutor is not a difler* 
eut person from the Crown that recorded tho stato- 

ment and the statements cannot be said to be not 

in exclusive possession of the Crown. {Pearson 
and Patterson, JJ.). GOVERNMENT OF BENGAL 
V. Santiram Mondal. A.l.R. 1930 Cal. 370. 

-Departmental enquiry by a Magistrate in his 

executive capacity is not judicial enquiry and 
statements recorded therein is not evidence taken 
on oath. Such statements, therefore, arc not public 
doouments, and S. 1G3 can be applied to such state¬ 
ments. {Pearson and Patterson, JJ.). GoVT. OF 
Bengal v. Santiram Mondal. 

-s. ,63-Nou production, * > I***" ^al, 370. 

-- Adverse inference^When permissible. 

Where a suit is brought ou a bond or mortsaM 

no adverse inference is permissible against the 
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EVIDENCE ACT (1872), S. 163—Proof of doctt- 
menta. 

plaintifi for non-production of his account-books 
unless the other party has called upon him to pro¬ 
duce such account-books and he has failed to com¬ 
ply \vith a demand, {Kinlchede, A.J.G.). KiSAN 
GHULE u. PUEANSA. 106 I.C. 305 = 

A.I.R. 1928 Nag. 119. 

-*-S. 163—Proof of documents. 

-Section 168 does not tender proof of the docu¬ 
ment to be exhibited unnecessary or alter the 
normal incidence of that burden. {Oldfield and 
VenUatasubha RaOj RAJAQOPALA v. RAMA¬ 
NUJA. 72 I.C. 459=1923 M.W.N. 292= 

18 M.L.W. 165=A.I.R. 1923 Mad. 607. 
—S. 165—Court witnesses. 

-- Applicahility of section. 

The section applies to Court witnesses. _ The 
expression “any witness*’ includes a Court witness 
also. If the Judge were examining a Court witness 
and Counsel on either side were to object to the 
putting of a particular question, the Judge would 
roly upon S. 1C5 of the Evidence Act. 

Where a Court witness made an important 
statement which was against the case of the appel¬ 
lants, , , . 

Held, that the appellants should have_ been 

aiven opportunity to cross-examine that witness. 
Parties have no absolute right without the permis¬ 
sion of the Court to cross-examine a Court witness; 
24 C 288; 29 C. 387 ; 85 C. 243; 3 Bom. L.R. 
145 at p. 158, Diss. (Simpson. 

SINGH V. MT. GHAPOOR-UN-NISS^A. ^ M LC. W8- 
—B. 165—Inadmissible evidence. 

——The power conterred on the Judge under 
8 165 cannot be exercised for the purpose of iDtr<^ 
dncinc evidence in contravention of the law.^Af. i<. 

ChduenZ, a^id B. B. Ohose, JJ.). Keramat 
MANDAIiV. EMrEROE.92 * ^-433=42 C.L-J. 528- 

27 Cr. h. J. 277= A.I.R 1926 Cal. 147. 

—S 165—Intervention with questions. 

-C citrt inUroenmg with questions to witnesses-^ 
Unless counsel's legitimate work was so impeded as to 
amount to mis’lrial, no gruvance can be made out o; 

^^*The fact that the Trial Judge intervened with 
questions during the examination and cro^s-exam^ 
nation of witnesses, misled Counsel and left him 
under the impression that the Court was not pr - 
pared to accept the statements made by 
Lbbos oonoerned. is obviously not a 
nnn be set right on appeal, unless it is establisliea 
that the intervention of the Judge ^^h questions, 
with a view to clear up obscurities, to fill up ucu 
nao to supplement deficiencies, and generally 
elicit theTuth, exceeded the bounds oi ovoa tho 
foxnprehensive provisions of B. 165 of ^ho Evid°^^^^^^^ 
Act. and so impeded the logitimato work of Counsol 
engaged in the cause as to amount to a m s 
loading to failure of . . 1 jg nob wise 

Judge even as to Solely from his indivi- 


.,,"c«»'■ 

^ ® ‘ G "vTden^ Act, tho Judge 

Of relevant facts, order the production of any doou 


EVIDENGE ACT (1872), S. 167-rRevlsio'hJ H 

ment, where O. 13, Rr. 1 and 2 ;.oeS.' 151, 0. P. 0., 
do not serve his purpose. (Ashworth^ J. C.). SHAN'^ 
KAE Lal V. Mahbub Shah. 70 1. C. 278- 

25 0. C. 286= A.I.R. 1923 Ondh 59. 
—S. 165—Scope. 

-The provisions of S. 165 cannot be used in 

contravention of S. 162 of the Criminal. Procedure 
Code. (Otter, /,). MAUNQ Htin Gyaw u. Maung 
P o Sein. 99 I. C. 1019 = 4 Rang. 471 = 

28 Cr. L. J. 219=7 A. I. Cr. R. 373= 

A. I. R. 1927 Rang. 74. 

—S. 167—Allocation of onus. 

■ ■ -Wrong allocation of onus of proof is not 

material when the decision has not been affected 
on the merits. (Bdartineau, J.), AHMADYAE o. 

Muhammad alt. 3 L. L. J. 445= 

A.I.R. 1921 Lah. 162. 

—8. 167—Duty of appellate Court. 

- Reception of inadmissible evidence. 

What a Court of appeal, has to consider is 
whether the reception of inadmissible evidence 
influenced the minds of tho jury so seriously as to 
lead them to a conclusion which might have been 
different but for its reception. Hence whore in¬ 
admissible evidence has been admitted, there are 
two points for consideration firstly whether the 
reception of tho inadmissible evidence has in fact 
occasioned a failure of justice, and secondly 
whether if it is excluded, there was sufficient evi. 
denco to justify tho verdict of the jury. (Sanderson 
andChotzner.JJ.). HAEBNDRA NATH EMPE¬ 
ROR. 84 I.C. 451 = 49 C.L.J. 313=26 Cr.L.J. 307- 

A.I.R. 1923 Cal. 161. 

—S. 167—Objection about admissibility. 

_C. P. C., S. 100 —Objection can be tafeen jor 

first lime in second appeal. . . ^ -ui- 

An erroneous omission to object to inadmissible 
evidence does not make it admissible. The omis¬ 
sion to take objection to the admissibility of a 

document becomes fatal only in cases where if tbe 

objeotion is taken in time, any defect in its admis- 
sibility can bi cured and the document made 
admissible. In other cases objection as to inadmissi¬ 
bility can bo raised oven in second appeal tbougn 
it was not raised in the lower Courts : 1?. All. 7o 
(P C )f Foil. {Suhvaxoardy and Cuming^ 
OHOONI lad KHEMANI V. NiDMADHAB BABIK. 

86 I C. 734=41 C.L.J. 374 = A.I.R. 1923 Cal. 1034. 

—S. 167—Omission to object. . 

_^Evidonce admitted in Trial Court withqus 

obiection cannot be attacked in appeal. 
and Pearson. JJ.). RAJESWARI DASI v. 

BEHARI MITTER. 62 I.C. 647 = 25 C.W.N. 881 

A.I.R. 1921 Cal. 

—S. 167—Other evidence suffleient. * 

-Under S. 167 it is permissible for Eigh Coin 

in spite of tho improper admission of 
in evidonoo to uphold the conviction if ^ ^ 

dently of tho ovidonce objected bo ^7.^%easions 

evidence to justify tho decision 
Judge. (Macleod, C. J. and FawceL, J-h ^ 
EMTEROR V. MAHABLI RAMA SAI. 87 I. W' 

26 Bom. L.R. 706=26 Cr L.J. 984 

A.I.R. 1924 Boro- 480 . 

—S. 167—Revision. 

The High Couft in revision, 
will remand a case for a finding w , Court 

uduiissiblo evidence has not adopt- 

being competent to deal with facts wronglv 

edth\ coSrse of ignoring 

admitted and considering 5h« iudamont. 

mains enough evidence to support the judgmen 
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EVIDENCE ACT (1&72), ff. 167—SecoaS appeal. 

- If the Court takes the view that iirespeotive of 
the impropeily admitted evidence the decision is 
sustained by sufficient evidence, the decision can* 
not be reversed merely on the ground of the im¬ 
proper admission of evidence. {Venhatasuhha Rao^ 
J.). SANKAB CHBNNABASABPA V. K. MANAPPA. 

82 I.C. 283 = 21 M.Ij.W. 87 = 23 Cr. L-J. 1175= 

A.I.R. 192S Had. 243. 

—S. 167—Second appeal. 

-There is great difficulty in applying the pro¬ 
visions of 8.167 to the generality of oases which 
come before the High Court on second appeal. When 
evidence has been improperly admitted, the High 
Court, not being a Court of fact, cannot decide 
whether the remaining evidence in the case is 
sufficient to warrant the finding, but should re¬ 
mand the ease to the lower Coart for re*hearing. 
{Sanderson, C. J., Panton and Graham, JJ.). BSO- 
JBNDBA KISHOBE v. MOHIM CHANDBA. 

f 99 1. C. 189 = 31 C. W. N. 32 = 

A. I. R. 1927 Gal. 1. 

-Where an Appellate Conrt has relied for its 

decision upon a document which is inadmissible 
in evidence, a Court of second appeal would be 
justified in remanding the case for decision to the 
first Appellate Court with a diceotion to exclude 
that document from its consideration. {Zafar AH, 
J.), HEM RAJ y. NiHAIi SiNGH. 

90 I. C. 678 = 7 L. L. J. 352 = 
26 P.L.R. 632= A. I. R. 1928 tab. 5)6. 
—*ln second appeal the Court is not in posses¬ 
sion of all the evidence or in a position to be able 
to weigh it and see whether in fact apart from the 
objectionable evidence there was sufficient evidienoe 
to entitle the lower Court to come to the decision 
which it did, so as to enable the High Court to 
affirm that decision under S. 1G7. {Dawson'Miller, 
C.J. and Mullick, J.). SUMITBA KUBR v. RAM 
KHAIB CHOUBEY. 1921 P.H.C. C. 17 = 

A. I. R. 1921 Pat. 61. 

EXAMINATION. 

Sec EVIDENCE ACT, Ss. 132-153. 

EXAMINATION OF ACCUSED. 

See (1) Cr. P. Code, Ss. 161, 256, 312, 364 and 
365. 

(2) Obiminad Trial. 

EXAMINATION OF WITNESSES. 

See (1) C. P. Code, O. 16 and 0. 2G. 

(2) Evidence. 

(3) Evidence act, Ss. H8-134. 

EXCESS PROFITS DUTY ACT (10 of 1919). 

—S. 2—Business. 

- Royal Calcutta Turf Club carries on business 

and is liable to excess "profits duty on collections from 
non-members—Test explained. 

The Royal Calcutta Turf Club is carrying on an 
“adventure or concern in the nature of trade" and 
consequently is carrying on a “bnsiness” within 
the meaning of S. 3 of the Act, in respect of sums 
received from persons other than members of the 
Club, unde r the following heads:—(1) Entrance fees 
to the stand paddocks and enclosures or gate- 
money ; (2) Entrance fees paid by owners of horses; 
(3) Book-makers license fees; and (4) Percentage on 
the totalisators. Carlisle and Silloth Golf Club v 
Smith, 2 K. B. 177> Foil. 

The fact that the mombora of the Club do not 
receive any profit out of the transactions 
which are carried on by the Club, and that the 
admitted surplus is used for the purpose of sub¬ 
scribing to charities, is not material. 

The test is whether the moneys are received by 
the Club and in exchange for something which is 


EXCESS PROFITS DUTY ACT (1919), B. 18— 
Rules under R. 24 (3). 


given by the Club and in respect of which profit is 
made. {Sanderson, C. j.,'Teunon and Richardson, 
JJ.). THE Royal Calcotta-Turp Club v. 
Secy, of State. 66 I. C. 473= 

25 G. W. N. 734=A. 1. R. 1921 Cal. 633. 

•Turf club—Carries on ‘ 6fMinflsa ’ and liable to 
excess profits duty on collections from non'members— 
Test pointed out. 

A turf club is liable to excess profits duty in 
respect of the following sources of income in so far 
as the sums received under these heads are not 
paid by the members of the club ; 

(1) Entrance fees to the stand, paddocks, and en¬ 
closures, or gate money, 

(2) Entrance fees paid by owners of horses, 

(3) Book-makers' license fees, 

(4) Percentages on the totalisators. 

It must be held that the Turf Club is carrying 
on an “adventure or concern in the nature of 
trade" and is consequently carrying on a ‘'busi¬ 
ness" within the meaning of S. 3 of the Act, in 
respect of sums received under the four heads men¬ 
tioned from persons other than members. It is not 
material what is the ultimate destination of the 
surplus, if any, which the Turf Club receives in 
respect of these matters. The test is whether 
moneys are received by the olub from non-members 
of the club and in exchange for somethiog which 
is given by the club and in respect of which profit 
is made. Carlisle and Selloth Golf Club v. Smith, 
(1912) 2 K.B.'177, Affirmed on appeal', (1913)3 K.B. 
74, Foil. {Sanderson, C.J., Teunon and Richardson, 
JJ.). CALCUTTA Turf Club v. Secy, op State* 

43 Cal. 844=A.I.R. 1921 Cal. 44. 


—S. 4—Assessment. 

-The Excess Profits Duty Act, 1919, does not 

require the duty to be assessed within the year 
for which the duty is imposed. {Wallis, C.J., Ayling 
and Erishnan, JJ.). Deputy Commissioner, 
income-tax V. LAeshmidas Purushotham 
AND CO. 63 I.C. 420=1921 M.W.N. 513 = 

14 M.L.W. 87 = 44 Mad. 768 = 
A.I.R. 1921 Mad. 228 = 41 M.L.J. 189 (S.B.). 
—S. 8—Capital. 

- 1 —Moneys invested in shares in public com¬ 
panies and Government securities which have 
been treated as part of the capital of the firm, are 
“capital employed in the business of the firm" 
and consequently, as such must bo included in the 
capital computation both for the accounting period 
and “the standard years”. Similarly Joans to 
individuals and business concerns must be treat¬ 
ed as capital. {Sanderson, C.J., Woodroffe and 
Richardson, JJ.). MARTIN AND Co. v. SECY. OP 
State. 67 I.C. 909=28 C.W.N. 875 = 

« « rt. 1921 Cal. 639. 

—S. 6—Capital. 

—--Vn Income-Tax Assessee who wishes to avail 

himself of the exemption on the ground of an 
increase in the average capital, must put before the 
OoMector and the Board of Revenue satisfactory 
evidence that his capital had been increased as 
^leged by him Oi’aliis. C.J.. Ayli,i„ and 
Krishnan, JJ.). DEPUTY Cor.niR. AND SEcY. TO 
THE Chief CoiiiiR. of fscjME-TAX, Madras v 
Abdulla Sahib AND Co. 70 I c 3o= 

14 M.L.W. 413 = A.I.R. 1921 Mad. 717 (F.B ). 
—B. 18—Rules under R. 24 (3). 

- Interpretation. 

The words “proceedings for the recovery of anv 
sum “in sub-rule (3) of R. 24 mean theproS 
mgs taken under sub-rule (1) of that rule fftor de- 
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EXCESS PROFITS DUTY ACT (1919), S. 19— 
Application of. 

fault has been made in ’payment. (Martineau. J ). 

Gian Singh bahadub Singh v. The Obown. 

73 l.G. 106=4 Lah. 163= 

. A.I.R. 1924 Lah. 54. 

—8. 19~AppllcatIoa of. 

—- S, 19 does not apply to cases chargeable u/nder 

this Act only. 

Section 19 merely provides for the protection of 
the tax-payer, that the profits of any business shall 
not be chargeable both with super-tax and excess 
profits duty, but with whichever is the higher, 
and has no application to a case in which profits 

are chargeable only with excess profits duty and 
not with super-tax. It does not relieve profits from 
the liability to Excess Profits Duty by S. 4 unless 
such profits arc chargeable with super-tax and the 
super-tax exceeds the Excess Profits Duty. (Wallis, 
C.J., Ayling and Erishnan, JJ.). DEPUTY COMMIS¬ 
SIONER, INCOME-TAX V. LAKSHMIDAS PURUSHOT- 
TAM AND Co. 63 I.C. 420=1921 M.W N. 513 = 

14 M.L.W. 57 = 44 Iffad. 768 = 
A.I.R. 1921 Mad. 233 = 41 M.L.J. 183.(S.B.). 
—S. 20—Deductions. 

' '' —Costs to find out duty cannot be deducted. 

Though the amount of the Excess Profits 
Duty is to bo allowed as a deduction in respect of 
profits of a business for the purpose of income-tax, 
the costs of arriving at the Excess Profits Duty can 
not be so allowed. Farther this has got to be for a 
specified year and does not apply to any later year, 
(Schwabe, C.J., and Coutts Trotter, J-). Secre¬ 
tary, Board of Revenue v. b. Muniswami 
CHETTY. 77 I.C. 39 = 18 M. L. W. 792 = 

33 M. L. T. 122 = 47 Mad. 653= 
A.I.R. 1924 Mad. 203 = 45 M. L. J. 711 (S.B.). 

—Sch. 1—Employed in business. 

- Firm carrying iMstness as managing agents on 

another Company for Commission varying on the 
profits—Exception does not apply. 

The proviso in Sch. I should be read as governing 
generally the throe kinds of businesses which are 
enumerated under headings 1, 2 and 3 or, put in 
another way, as including the businesses mention¬ 
ed therein as within the terms of S. 3 of the Act. 
Agents, secretaries and treasurers, or agent of a mill 
company under the usual form of agreement and 
remunerated by a commission which would depend 
either on the out-tuen or on the amount of profits 
are not to be considered as carrying on a business 
excepted under Sch. I. 

Where all that the agreement provides for is that 
subject to the control of the Directors of a certain 
Company a certain firm shall have the general con¬ 
duct and management of the business and affairs 
of the company the firm are not officers of the com¬ 
pany, in the strict sense of the word, nor are they 
servants. They are a firm which for a certain 
agreed remuneration has consented to do the work 
which is detailed in the agreement. There is noth¬ 
ing whatever in the agreement which would prevent 
the firm from carrying on any other business so long 
ns they carried on the work under the agreement in 
the proper manner. (Macleod.C. J. and Fawcett, J.). 

In the matter of THE SPECIFIC RELIEF ACT. 

63 I.C. 775 = 45 Bora. 1064 = 23 Bom. L. R. 603 = 

A.I.R. 1921 Bom. 452. 

—Sch. 2. R. 1—‘ Employed In ’ bnalness. 

- Meaning of . . , 

'rho words “omployod in th.6 business m tlio 
proviso to R. 1 of Sch. 2 prima facie bear their 
natural moaning of “actually employed in the 
businoBB,” and cannot properly bo construed as if 


EX ECUTION—'ReBtoratlon, 


) 


the words were “employed or intended to be em¬ 
ployed m the business.” (MaoUod, 0. J,and\ 
^awcett, J.). In the matter of The Exoebs 

Profits duty act, 1919 . 60 l.c. 984* 

43 Bom. 881=23 Bom. L. R. 139* 

EXCHANGE. * * 

Bee also T. P. ACT, S. 118. 

—Rate of. 

- —Suit for recovery of sterling in Indian Currency 
Rate ofi exchange is that prevailing on date of the 
forexgn judgment. 

The plaintiffs obtained a judgment against the 
dofondants for a cottain amount in sterling in ths 
King’s Bench Division of the High Court of Justice 
in England for costs. The defendants having failed 
to pay the amounts, the plaintiffs filed a suit in 
Bombay to recover the equivalent in rupees of the 
amount as converted at the rate of exchange ruling 
on 23rd February, 1921. The defendants contended 
that the rate of exchange should be held to be that 
prevailing on the day of the judgment against them 
in the suit filed in Bombay. 

Held, the rate of exchange prevailing at the date 
of the foreign judgment sued on is the one to bo 
taken. (Fawcett, J.). MADHAVJI VISHRAM v, 
Ramniklal Yadilad. 70 I. C. 474* 

47 Bom. 487=23 Bom.’L.R. 173= 

A.I.R. 1923 Bom. 437. 

EXCISE ACT. 

See (1) Bengal excise act, vii op 1878. 

,, „ V OF 1909. 

(2) Eastern Bengal AND ASSAM Excise 

Act, I OF 1910. 

(3) Bihar and Orissa Excise Act, ll op 
1915. 

(4) Burma excise act, v op 1917. 

(5) Punjab Excise Act, I op 1914. 

(6) u. P. Excise act, IV op 1910. 

EXCLUSIVE POSSESSION. 

See (1) Adverse Possession. 

(2) Co SHARER. 

(3) Hindu Law—Joint-Family. 

EX-COMMUNICATIONS. 

See (1) C. P. C., S. 9. 

(2 ) CASTE Disabilities Removal Act. 

(3) Hindu law. 

(4) tort. 

EXECUTING COURT. 

See C. P. C., S. 21. 

EXECUTION. 

See also (1) Civil P. C., S. 47 and O. 21. 

(2) Decree. 

Applioation. 

Attachment. 

Bar to. 

Completion of. 

Compromise decree. 

Construction of decree. 

Decree binding. 

Decree not to be varied. 

Decree null aud void. 

Duty of Court. 

Executability of decree. 

Execution by Collector. 

Jurisdiction. 

Legal representatives. 

Limitation. 

Mesne profits. 

Mode of. 

Rostitution. 

Restoration— CiVIL F. C., 3. 151. 
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EXECUTION—Application. 

Bight to. 

Satisfaction. 

Scope of. 

Sotting aside. 

Stay of — See cdso O. 41» B. 6. 

Step-ln aid of—LiM. ACT, ART. 185 {6)« 

Hiscellaneons. 

—Application. 

'—^—Application for execution of decree. 

When oertain decrees were sought to be executed 
the judgment-debtor objected that he was not liable. 
The objection having been substantially upheld 
the execution was permitted only in respect of 
oertain small items. Thoreupon the judgment* 
debtor preferred appeals to the High Court. Subse* 
quently the execution proceedings, were dismissed 
for default. The appeals having later on ended-in 
favour of the decree-holder the decree-holder again 
applied for execution this time varying the list of 
properties against which the decrees were to be 
attached, 

Held, that the original execution applications 
were revived and that what happened after the 
Court upheld'the objection was immaterial and 
that the decree-holder could consequently execute 
the decrees, in toto. {Mukerji and Ouka, JJ.). 
Kumar Sarat Kumar Roy v. Haripado 
Chatterjer. 3d G.W.N. 897. 

——An application for amendment of a pending 
application for execution made after the decree 
sought to be executed had become barred by limita* 
tion cannot be entertained. 17 Cal. 631 (F. B.) ; 
A. I. R. 1924 Cal. 131, Rel. on ; 27 C. L. J. 398, Not 
foil. ; A. I. R. 1927 Pat. 223 ; A. I. R. 1923 Pat. 224, 
Cons, and Dis^. {Kulwant Sahay and-Maepherson, 
JJ ). JAQANNATH das V. OHAMU RAGHDNATH. 

119 I.C. 411=^8 Pat. 462 = 
A.I.R. 1929 Pat. 407. 

- Concurrent applications for execution of a 

decree against different properties may he made. 

While one application for execution of a decree 
is pending, other indopondont applications for exe¬ 
cution against other properties of the judgment- 
debtor may bo filed. Concurrent applications for 
execution of a decree against different properties 
may be made; 37 Mad. 231 ; A. I. R. 1916 P. C. 16 
and A. I. R. 1923 Pat. 224, Ref. {Wallace and Thiru- 
venkatachariar, JJ.). TandavamurtI v. DDR* 
OAMBA. 113 I.O. 260=A.I.R. 1928 Mad. 1184. 

- Application not fully disposed of by Court — 

Next application for same relief should be deemed as 
continuation of the prior one. 

An assignee of a preliminary decree applied for re¬ 
cognizing his transfer and also for making the decree 
final and the Court finally made the order thereon; 
“ Transfer proved already accepted.” There was 
no order refusing or rejecting his application in 
respect of the passing of the final decree, 

Held, that later execution application in respect 
of the same relief should bo properly treated as a 
mere continuation of the previous proceedings : 
A.I.R. 1922 Mad. 65, Disf.(Srinivasa Ayyangar, J.). 
MAIililKARAJAPUDU V. NALLA VENKATA. 

109 I.C. 375= A.I.R. 1928 Mad. 971. 

-No spooial application is necessary to revive 

the first application which is pending before the 
Court and where there has been no dismissal of the 
original application for execution ; 22 C. W. N. 
766, Dist. {Greaves and Panton, JJ.). AKSHOY 
Kumar db Patwaei v. Nalini Kumar Ma- 
JUMDAR. 94 I.C, 80 (Cal.), 

D. D. VOL. -111—50 


EXECUTION—Application. 

- ‘—Proclamation for sale. 

Any application by a decree-holder in respect of 
the property which shall be proclaimed for sale is 
ouo to be decided by the Execution Court. It may 
decide it rightly or wrongly ; its order on such 
application is final if not appealed against. 
{Ashworth and Neave, A. J. Cs.). SITAPAT RAM 
V. MOHAMMAD ASOHAB. 92 I.C. 29» 

A.I.R. 1926 Oadh 193. 

- No amendment after registration—What 

amounts to amendment. 

No amendment of an execution petition should 
be allowed after it has been registered. 17 Cal. 631 
(P. B.),PoZZ. 

However, where a mortgagee decree-holder 
simply notifies to the Court that the sale of the 
mortgaged properties should not afteot the merasl 
rights or interests of oertain defendants and makes 
no further prayer with respect to them in the exe¬ 
cution application, his action does not amount to 
an amendment of the petition. {Suhrawardy and 
Duval, JJ.). Abdul hasmat Ahamad v. Hri- 
SHIKESH DAS. 85 I.C. 742= 

A.I.R. 1923 Cal. 1048. 

- -Where the properties sought to be attached 

In two applications are difierent. the latter is not 
the continuation of the former, nor where the for¬ 
mer application has been dismissed for default of 
the decree-holder. (Das and Ross, JJ.). Mt. 
Reshma KUMARI V. Rameshwar Ojha. 

79 I. C. 897=A.I.R. 1925 Pat. 197. 

- Successive applications for executioti when and 

to what extent barred. 

There is nothing to prevent several applications 
being made, directed against and linked into part¬ 
nership of private property. There is nothing to 
prevent a succession of applications directed 
against persons who are ascertained to be, or believ¬ 
ed to bo partners in the particular venture out of 
which the decree has arisen. The limitation how¬ 
ever that is imposed on all these applications is 
that, if there has been a- previous application, in 
which there has been a definite decision affecting 
a particular piece of property, or a particular per¬ 
son, and from that decision nothing has been done 
by way of appeal or Institution of suit if either of 
these methods were available, that decision 
is a final decision between the parties, and 
if In any subsequent proceedings, the point 
again becomes material the parties are bound by 
that previous deoision, and the matter cannot be 
reopened. To that extent, and that extent only , 
is there limitation on the successive applications 
in execution. {Hears, C.J. and Piggott, J.). KAPUR 
CHAND V. LALA KANAHAIYA. 74 I C 813 = 

21 A.L.J. 641=4 L.R.A. Civ. 441 = 
45 All. 735=A.I.R. 1924 All. 34. 

- No revival occurs where decree-holder himself 

is at fault but it occurs where progress is arrested in 
spite of decree-holder. 

An application for execution may in certain con¬ 
tingencies be treated as one to revive and carry 
through a pending execution ; thus the second ap¬ 
plication might be treated as cno not to initiate a 
new proceeding, but to revive the previous proceed¬ 
ing when the latter was arrested by reason of cir¬ 
cumstances over which the decree-holder had no 
control. Where the difficulty has been created 
entirely by the decree-holder himself as he ignored 
the order made by the Executing Court in the first 
proceeding, the principle has clearly no applioa- 
tion. 5 Cal. 595; 29 Cal. 682, Foil. ; 6 All. 236 
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EXECUTION—Appllcatloxi. 

J)i8t» {Mookerjee and Panton, JJ,), Rajini Ban* 
DHU OHATTHRJEB V. kalbb Prabanna Chat- 
TBRJBB. 74 I. C. 279»A.I.R. 1924 Cal. 419. 

' D ismissal for want of Court’fees on decree— 
Order vyrong. 

Where a proper oomplete decree had been drawn 
up and the ezeoution Court dUmissed the appli¬ 
cation for ezeoution on the ground that there wae no 
decree as no necessary Court-fees had been paid and 
it did not appear how any Court-fees were neces¬ 
sary, heldy the order dismissing the application for 
execution was wrong. and Crump, JJ.). 

Gandhi Vadilal Chhagandaij v. Gandhi 
Manak Lad Chhaganlad. 79 I.C. 489= 

A.T.K. 1923 Bora. 41. 

' Award—Instalments condilional on security — 

Default—Application proper. 

By an award the judgment-debtor was allowed to 
pay up the amount by instalments on giving secu¬ 
rity and if he failed to give the first instalment in 
time it was to be paid along with the second. The 
judgment-debtor failed to give security and on his 
failure to pay the first instalment, but before the 
time of the second instalment, the decree-holder 
filed an application for ezeoution for the recovery 
of the first instalment, 

Held, the payment by instalments was condi¬ 
tional on the ezeoution of security and the appli¬ 
cation was proper. {Hartineau, J.), Bhagwan 
DAS u. Mutsaddi LAL. A.I.R. 1928 Lah. 445. 
—Attachment. 

-The Collector has no jurisdiction to with¬ 
draw the attachment effected by the order of the 
Civil Court. {Hukerji and Bennet, JJ.). JAGAN- 
nath Prasad v. Sheo Narain. 123 I.C. 105 = 

A.I.R. 1930 All. 281. 

Objection to attachment. 

Where an objection to an attachment of property 
during execution proceedings is dismissed and 
during the pendency of appeal preferred against 
the dismissal of order, property is already sold, 
appeal is infructuous as the decision would not be 
binding on the purchaser : 15 I. C. 529, Foil. 
{Bhide, J.). KHAN JAHAN V. DAS MAD. 

110 I.C. 246 = 10 L.L.J. 328. 

■ . ■ Mo)iey paid in satisfaction of a particular 

decree. 

Whore the judgment-debtor pays in the money 
in satisfaction of the decree, it is a final discharge 
of his obligation, and no money can bo said to be 
lying to his credit so as to bo liable to the attach¬ 
ment by other creditors, and *it is not a-fraud on 
other creditors even though nothing is left to them 
for proceeding against ; (1916) 1 M.W.N. 195, Foil. 
{Jackson, J.). V. Ohinnamalu v. 0. Kunhi 
KANNA MENON. 100 I. C. 24 = 

A. I. R. 1927 Mad. 625. 

I Property under attachment, disposed of by 
officer appoinetd pendente Wio—Officer should rs- 
fund. 

Whore during the continuance of an attachment 
in execution, a person disposes of the property 
under the orders of a Court and the Court’s orders 
are set aside in appeal, the proper person to make a 
refund is the person who has disposed of the pro¬ 
perty and not the patty at whose instance that per¬ 
son was appointed by the Court to act as he did. 
{Sulaiman and Mukerji, JJ.). JWADA PRASAD v. 
SHEIKH CHUTTAN. 85 I.C. 161 = 

6 L.R.A. CiY. 36 = A.I.R. 1925 All. 328. 

■- Rents—No one can collect rents except receiver. 

Court has no authority to empower any one to 
collect'the rents except by duly appointing him I 


EXECUTION—Bar to. 

as a receiver. It has no power to order the tenants 
to pay their rent to the decree-holder and if they 
refuse to pay it they cannot bo proseouted, and the 
Court has no power to authorise any one but a 
receiver to file suits for the recovery of rents. 
{Carr and Brown, JJ,). MAUNG THBIN v. 8. A. s! 
Firm. 89 IX. 794=8 Rang. 235= 

A.I.R. 1925 Rang. 818. 

- Future rents. 

Where in execution prooaedlngs the Court 
attached future rents and authorised the decree- 
holder to collect them after directing him to give 
security for the re-payment of the rents with 
6 per cent, interest if the attachment should be 
removed, 

Held, the Court had taken upon itself to lend 
the decree-holder this money at that rate of 
interest, It had no power to do this. (Carr and 
Brown, JJ.), MAUNG Thein v. S. A. S. FIRM. 

89 I.C. 794=3 Rang. 235 = 
A.I.R. 1925 Rang. 318. 

- Dismissal and restoration of execution case— 

Effect. 

Where an attachment is already in force when 
the execution oase is dismissed for default and is 
restored the same day, and where the dismissal 
for default is known to nobody except decree- 
holder's pleader, a sale held subsequently Is not 
vitiated. {Hallifax, A,J.C.). SHANKAR RAO v. 
Maniok Rao. 68 I.C. 643= 

A.I.R. 1923 Nag. 18. 

- Land. 

Where the land was formerly in the name of 
previous Qaddi Nashin, and after his death it was 
mutated, not in the name of the new Qaddi Nashin, 
but in the name of the shrine in order to protect it 
from attachment in execution, it should be attach¬ 
ed as requested by the decree-holder leaving the 
shrine or persons interested to prefer objections if 
any in the usual course. (Chevis, J.). FIRM OP 
Ganda Mad Co. v. Ganga Nath. 

4L. L. J. 49 = A.I.R. 1922 Lah. 147. 

-A suit by the rightful owner for wrongful 

attachment of property, which Is attached in execu¬ 
tion as being the property of the judgment-debtor 
is maintainable against the decree-holder, in spite 
of a subsequent order that the property should not 
be released and returned to the true owner, pending 
the decision of the suit by daoree-holdcr that the 
property is liable to attachment. (Mookerjee, 
A.C.J. and Fletcher, J.). Bhushan CHANDRA 
PAL V, NABENDRANATH KOOR. 60 I.C. 280= 

32 C.L.J. 236. 

—Bar to. 


‘Interest. 


Where a deoree-holder has failed to claim 
for a portion of interest accrued due in a prev^us 
application for execution, he cannot be allowed to 
claim that port-on in a subsequent application on 
the principle that a portion of an entire decree for 
which execution is not claimed cannot form part 
of a subsequent claim in execution. {Huker^ee and 
Guha, JJ.). Shyama Charan v. Protap Chan¬ 
dra DAS. 51 C.L.J. 280= A I R. 1930 Cal. 349. 

- Constructive res judicata —Notice of execuiwn 

served on judgment-debtor — Judgment-debtor faumg 
to appear—Question of executability of decree *s res 

judicata. .. 

When an application is made for execution of a 
decree aod notice of the appliofl»tion is served o 
the judgment-debtors, they are bound 
and show cause why the decree should not be ox 

cuted. If they fail to appear and show cause, ana- 
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EXECUTION—Bar to. 

if on such failure an order ex parte should be made 
by the Court directing execution, then the question 
of the exeoutability of the decree should, according 
to the law of constructive res judicata, be regarded 
as having been decided by the Court in favour of 
the decree-holder and the rule of constructive res 
judicata will be available even if the parties are 
not personally served. 

All that is necessary under the law is that they 
should be properly served, served according to the 
rules relating to service. (Srinivasa Ayyangar, J.). 
SUNDARABAJUliU NAIDU V. NARAYANASWAMI 
NAIDU. 103 I.G. 825=39 U.L.T. 34= 

26 V.L.W. 481= A. I. R. 1927 Had. 813. 

- Decree for rent—Sale in execution of, subject 

to liabilities under another decree — Decree-holder 
himself purchasing properties—Execution against 
other properties of debtor in respect of the other decree 
is not barred. 

After a holding has been once sold in execution of 
a rent decree and has passed out of the possession 
of the tenant it cannot ordinarily be again sold in 
execution of any other decree* for rent due by the 
same tenant. An exception however has been made 
in cases where the executing Court, although ir regu- 
larly, allows the holding to be sold subject to 
a liability to satisfy another outstanding decree ; 
in such oases the auction-purchaser is concluded 
by res judicata and the landlord is competent to 
proceed in the first instance against the holding 
and to call upon the auction-purchaser to discharge 
the liability which he has undertaken. But the 
prinoipleihas no application at all where the decree* 
bolder is himself the purchaser. 6 O.W.N. 877, Dist. 
Sven in a case whore the landlord decree* 
holder purchased subject to liability to satisfy 
his other decree for arrears of rent, he may bring 
to sale the other property of the tenant in execu¬ 
tion of his unsatisfied decree. {Mullic'k and Mac- 
pherson, JJ.). JUGAL KiSHORE NARAyAN SiNQH 
V. BhatU Modi. 80 I.C. 377=1923 P.H.C.C. 205 = 

1 P. L.R. 311=2 Pat. 720=4 P.L.T. 640 = 

A.I.R. 1923 Pat. 817. 

-Res judicata— Principle of. 

Where the Court, decided after due notice upon 
the judgment-debtors that the execution was in 
order and that it should proceed. 

Held, that tho order is binding upon the judg¬ 
ment-debtors. It is an order deciding as between 
the parties that the execution was not barred by 
limitation. Such an order operates as res Judicata 
and whether right or wrong, the order cannot be 
challenged in subsequent execution proceedings. 
{Jwala Prasad and Backnill, JJ.). GOUR CHANDRA 
Roy V. JoNADAN Prasad thakur. 68 I.C. 337= 

4 P.L.T. 204= A.I.R. 1923 Pat. 180. 

- Pre- decree agreement cannot be pleaded as a bar 

in execution proceedings. 

An agreement made, before tho passing of a 
decree, which, if raised in the suit, would negative 
wholly or partially a defendant’s liability to meet 
the plaintifi’s claim, is one which would constitute 
a valid defence to the suit; but such an agreement 
cannot be pleaded as a defence to an execution 
application: 40 M. 283; 43 M. 725; 8 L.W. 205. Rel. 
on. (Spencer and Ramesam, JJ.). (KOONAMNENI) 
Mallayya V. (Kannegati) China Kotayya. 

64 I.C. 148 = 14 M.L.W. 317=1921 M.W.N. 382= 

A.I.R. 1921 Mad. 616. 

—Completion of. 

-No one can execute aisatisfied decree. A puisne 

mortgagee who was subrogated to the decree charge 
obtained by the prior mortgagee on the property by 


EXECUTION—Compromise decree. 

paying the amount of the execution sale before 
confirmation cannot execute tho decree because it 
had been satisfied on account of that sale. 
[Wallace, J.). Parvati Ammal v. Venkataram 
IYER. 81 I.C. 771 = 20 U.L.W. 278 = 

1924 M.W.N. 810=A.I.R. 1925 Mad. 80 = 

47 M.L.J. 816. 

- Statement on the return. 

Where the statement on the return was that 
delivery was complete, the deoree-holders, accept¬ 
ance of it as such must be taken in its natural 
meaning, the only meaning which is recognized in 
the Code, that the delivery was complete absolute¬ 
ly and against the world. It is quite clear that 
delivery of possession to the decree-holder involves 
that no person other than the decree-holder 
remains in possession. That will not be less so, 
if delivery is eymbolical, since the physical posses¬ 
sion of the tenants in such oases is of course not in 
question. (Oldfield and Venhatasubba Rao, JJ.), 
IBRAMIM SAHIB V. KONAMMAL. 70 I.C. 755= 

31 M.L.T. 356 = A.I.R. 1923 Mad. 25 = 

43 M.L.J. 179. 

—Compromise decree. 

-It is open to the executing Court to examine 

the terms of a compromise decree before enforcing 
it and to soe whether the penal clause, if there is 
any, is to be enforced in ioto or not. Case-lato 
referred. (Sulaiman and MuTeerji, JJ.). B. KiSHEN 
Prasad v. Kunj Behari Lal. 

91 I. C. 790 = 24 A.L.J. 210= 
- A. I. R. 1926 All. 278. 

'Power to modify terms. 

An executing Court can modify a penalty which 
has been fixed in a compromise or contract, even 
if that compromise or contract is subsequently 
embodied in a decree. But while dealing with an 
award which is in no sense of the word a compromise 
or a contract, the executing Court has no power to 
modify the terms of such award. 85 Bom. 239 : 
24 O.W.N. 545, Dist, (Harrison, J.), KE8HO Ram v. 
Thakur Das. 78 I. C. 80= 

A.I.R. 1929 Lah. 180. 

-A compromise decree cannot be challenged in 

execution proceedings exactly as if it had been a 
decree passed after contest. (Phillips and Odgers, 
JJ.). KOTHANDARAMASWAMI NAIDU V. PAPAM- 
MAL. 79 I.C. 891= A. I. R. 1929 Mad. 218. 

- Illegal condition in a compromise decree cannot 

he enforced. 

Where a dooteo based on a compromise contain¬ 
ed a condition that trees on sir land which were 
not transferable apart from the land wore to pass. 

Held, that tho condition was inoperative and tho 
decree could not be executed with rospoct to tho 
trees. (rrideaux,A.J.C.). PARASHRAmv. SitARAM. 

78 I.C. 357 = 20 N.L.R. 1 = 
„ A. I. R. 1924 Nag. 84. 

■ Execution in the nature of specific performance 
will not be allowed long after the time fixed by decree 
has passed. 

A compromise decree provided for the pulling 
down of the plaintiff’s wall and for the payment by 
the defendant of a certain sum of money and the 
building of a now wall within two months from 
the date of that compromise. Admittedly tho money 
was not paid nor the wall built within the two 
months. Nothing was done by either party until 
the defendant took out the execution against plain¬ 
tiff for pulling down tho wall as per terms of the 
decree. There was no evidence at all of any inter¬ 
vening acts of the parties after the date of the 
decree. There was therefore, a lapse of time of just 
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EXECUTION—Compromise decree. 

•over one year from the date fixed by the oompro- 
mise for the performance of the acts, 

^Seld, that time was the essence of the contract; 
the defendant was out of Court because he was a 
year out of time and no waiver or a new agreement 
had ^en shown to have taken .place. But suppos¬ 
ing time was not of essence of the contract the 
defendant could not even then, after an unexplain¬ 
ed delay of one year obtain specific performance of 
this agreement. {Marten and Faiocett, Jif.). Shan¬ 
kar SAKHABAM jAaDALB v. RATANJI PBBMJI 
Shet. 79 I. C. 226=47 Bom. 607= 

25 Bom.L.R. 328=A.I.R. 1923 Bom. 411. 

-Partition suit—Order for sale made with the 

consent of parties that it should be with certain 
guarantee—Consent as to guarantee cannot be 
withdrawn after order for sale is mad6.(T7af2is, C.J. 
and Ramesam, J.). O. M. AKILANDAMMAE u. 
V. RANGANATHAM CHETTY. 62 I.c. 730= 

13 M. L.W. 429. 

^Construction of decree. 

-- Interest allowed in judgment hut omitted in 

decree. 

Where interest has been omitted in the deone 
though allowed in the judgm*3nt, it is a case of pare 
omission and not one of any ambiguity. Hence 
the rule that, where a decree is ambiguous, the 
Court should put such construction upon it as 
-would make it in accordance with law, has no 
application to such a case and the decree should be 
amended to bring iton line of judgment. 21 All.861, 
J>ist. {Mukerji and Ouha, JJ".), SHYAMA Charan 
V. Protap Chandra Das. 

51 G.L.J. 2ao=£.l.R. 1930 Cal. 349. 

' Executing Court can interpret a decree by 
referring to judgments as well as pleadings in the 
case. 1 Pat. L. T. 471, Foil. {Jwala Prasad, J.). 
•Bhado MANDER U. Khodabux. 

A.l.R. 1929sPat. 746. 
- Mortgage suit—Compromise decree. 

A prior mortgagee brought suit on his mort¬ 
gage. Ho impleaded, besides the mortgagors, the 
puisne mortgagees. By means of a compromise, 
certain property belonging to the mortgagors was 
to be considered as sold to the plaintifi for a certain 
sum. Out of this sum, plaintiff was to pay the 
amount due to puisne mortgagees. It was stipulat- 
.ed that the puisne mortgagees were to recover 
the same f-iom the plaintifi by execution or by a 
fresh suit. Until payment, the property of the 
plaintifi was to remain charged with the sum fixed 
for payment to him. A decree was accordingly 
passed in terms of the compromise. Plaintifi did 
not pay. Thereupon the puisne mortgagees put in 
an applioation for a final decree. It was contended 
that the Court had no jurisdiction to pass the final 
decree in their favour because it had passed a 
decree originally embodying the terms of the 
compromise against them. 

Held, that it would bo placing altogether too 
narrow a construction on the decree to hold that it 
• was only passed against the mortgagors and the 
fact that it was stipulated that the puisne mort¬ 
gagees could take out execution of this decree 
or bring a new suit tended to support the view that 
the decree was meant to be in their favour against 
the plaintifi. {Dalip Singh, J.^. ROOP NARAIN 
V. liUKAM CHAND V. JAGADHAR MUL. 

10 L.L.J. 3i9 = A. I. R. 192BLah. 829. 

-Tf the decree is ambiguous, the judgment 

may be consulted r.* .'! the decree construed in the 
light of the plaint and judgment. (1915) M. W. N. 
914 and 33 I. 0. 661, Bel. on, {Odgers and Cur- 


EXECUTION—CouBtructlonof decree/. 

genven, JI.). THUSHTU Badakrishna OHBTTIAB 
V. V. Krishnamurthi Aiyar. 100 I.c. 841= 

38 M.L.T. 143=1927 M.W.N. 202= 
A.l.R. 1927 Mad. 416=52 M.L.J. 162. 
--Although an Executing Court cannot go be¬ 
hind the decree yet that Court ought to interpret 
the decree when an applioation for execution is 
placed before it, and for that purpose it ought to 
refer to the pleadings in the case and to the judg¬ 
ment passed by the Court. (Das and Boss, JJ.). 
Sahai Mistri V. Satudi Dabji. 92 I.C. 183= 

A.l.R. 1927 Pat. 141. 

- 1 —Although an executing Court cannot go 

behind a decree it is permissible ,to it to interpret 
it with reference to the proceedings anterior to the 
decree in order to find out its true meaning. [Kin" 
khede, A. J. C.). DHANNH v. HARBHAJan. 

97 I.C. 884=9 N.L.J. 140= 
A.l.R. 1926 NaA- 480, 
- Interest—Method of calculation. 

Where the executing Court continues to apply, 
the same method of calculation in the matter of 
accumulating interest from the date of final decree 
onwards as had been applied in drawing up the final 
decree for sale, the judgment-debtors cannot take 
objection to it in the execution proceedings. {Pig~ 
gott and Walsh, J J. DUTT Prasad SiNGB 
Sri Narain. 74 I.C. 557=31 A.L.J. 340= 

4 L.R.A. Civ. 195=A.l.R. 1923 All. 503. 
- Reciprocal reliefs—Decree held executable. 

A decree provided “that the plaintifi’s claim be 
and is hereby decreed for cancellation of the bond 
in suit but the defendant shall have the right to 
recover Rs. 5,000 from the plaintiff's property,” 

Held, that the latter portion of the decree was 
not a mere declarator y decree incapable of execu¬ 
tion and that the defendant could execute it. 
[Kanhaiya Lai, J. C.). JhandA Singh v, Md, 
Anwar Khan. 77 I. C. 776= 

A. I. R. 1923 Oudh 160. 

-Where the decree was against the joint 

family property including the separate property of 
a certain member of a joint family and the member 
quitted the family, 

Held, all of his property that remains liable for 
the satisfaction of the decree is {}) his share in the 
joint-family property (2) his separate property such 
as it was up to the date on which he quitted the 
family. His separate property acquired after he 
quitted tho family is not and never was joint 
family property. (Le Rossignol and Campbell, JJ.), 
GOKUL OHAND V. HUKAM OHAND. 65 I.C. 731 = 

3 Lah. 14= A.l.R. 1922 Lah. 84. 

- Execution Court cannot deal with matter not 

dealt with by Trial Court. 

The more fact that the plaintifi prayed that the 
shares with all subsequent issues should be trans¬ 
ferred to him on payment of mortgage money of 
the shares mortgaged docs not give the execution 
Court power to deal with subsequent issues, if there 
was no evidence before the Trial Court of sub¬ 
sequent issues and if it could not be said that they 
were mentioned in the suit. [Macleod, O. J. ana 
Shah, J.). MotiiiAL Hirabhai V. BAi Manx. 

87 I.C. 269=46 Bom. 529 = 23 Bom. L.R. 1279= 

A.l.R. 1922 Bom. 370. 

- MistaJee in recitals. 

Whore in tho recital part of a decree, the nature 
of the claim as set forth in tho plaint is inadequa¬ 
tely recited, tho executing Court is not in any 
way bound by it and it is within the competence 
of such Court to examine the record arid to ascer¬ 
tain for itself what the actual facts are, [Dawson' 
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EXBOyTION—Conatruotlon of decree. 

Miller, C. J. and Mullick, /.). Rambshwar ^NGH 

»■ i",:R“r/2f ^:t^ 360. 

•- In general, appellate decree is the one to be exe- 

exited* i 

In general, the rule must he that the appellate 
Court’s decree, if properly drawn, is-the sole decree 
to be executed in the case but there may be oases 
in which that general and ordinary rule cannot 
and should not be invariably enforced, and in 
particular circumstances it may be incumbent 
to the Courts to permit execution of the decree of the 
original Court. 14 M.T.A.. 465 ; 6 Ben. L- J?; 

13 Cal. 13; 11 All. •267;(P.B.); 39 Oal. 925; 

39 Bom. 175, Foil. {Robinson, C.J. and Duckworth, 
J.l. S. 0. DAS Gupta «. THE Burma Bailways 
C o., Ltd. 11 L.B.R. 163=A.I.R. 1921 L-B. 37. 

I- If declaratory. . 

Where the decree directs the principal judgment- 
debtors to pay a certain sum and this is the decree 
which the decree-holder wishes to execute, the fact 
that, in a certain view of the matter, further pro¬ 
ceedings might be necessary to ascertain what set 

off the judgment-debtor was entitled to against the 
decree in adjustment that has been made, does 
make the decree a declaratory decree. {Kennedy, 
J.C. and Madgavkar, A.J.C.). DONALD GRAHAM 
AND Co. V. KEWALRAM. 79 I C. 477 — 

16 3.L.R. 245=A.I.R. 1921 Smd 132. 

—Decree',binding. 

Going behind the decree. 

Items. 

New plea. 

Objections. 

Power of executing Court. 
Representatives. 

—Decree binding—Going behind the decree. 

- Order for mesne profits—Wrong procedure. 

If the Court passes an order in contravention of 
O. 20, R. 12, it is not a nullity owing to total want 
of jurisdiction. It is a case of mere irregular exer¬ 
cise of jurisdiction and from this it follows that 
the executing Court cannot go behind the decree to 
which it is bound to give effect in execution : 
A.I.R. 1929 Bom. 217, Rel. on ; 37 I.C. Doubted. 
{Venkatastibba Rao and Madhavan Nair, JJ.). 
K-EMOAMSWAMY V. Vaddadi Subbamma. 

30 M.L.W. 810=A.I.R. 1930 Mad. 30 = 

57 M. L. a. 728. 

_-The Court executing the decree has no power 

to go behind it. It cannot annul the decree or 
enter into any questions which are beyond the 
scope of the decree. {Raza, J.). NAQESHWAR v. 

Taluk Sinoh. 114 I, C. 809=6 O.W.N. 49= 

A.I.R. 1930 Oudh 195. 

_ Civil P. C., S. 47— Lunatic properly described 

in plaint and guardian nominated for him—Lack of 
formal order—Decree not a nullity. 

Per Kulwant Sahay, J. —It is open to the Court 
executing the decree to refuse to execute it, if it 
finds that the decree was a nullity. 

If a minor or a lunatic is properly described in 
the plaint and if a guardian is nominated for him, 
the Court has jurisdiction to entertain the suit. If 
the minor or lunatic was effectively represented in 
the suit, the lack of a formal order appointing a 
guardian would only amount to an irregularity of 
procedure which would not bo fatal to the suit. 
The decree rendered in such suit is not a nullity. 
Hence the Court executing the decree could not go 
behind the decree and oxamine the vanity there¬ 
of. 50 1. C. 529 (F.B.) and A.I.R. 192o Cal. 907 
(F B.), Rel on; 30 Cal. 1021 (P.C.), Lxpl. and Rcl. 


EXECUTION—Deopee binding—Going behind the 
decree. 

on; A, I. R. 1923 Pat. 242, Appr. and 32 Cal. 296. 
Dist. {Kulwant Sahay and Maephersont JJ.)> TIKA 
Ram V. Tola ram. 11 P.L.T. 185 — 

A. I. R. 1930 Pat. 480. 

Court ordering profits to be ascertained in exe- 
cution—Order irregular—Executing Court — Must 
ascertain the mesne profits. 

No doubt under O. 20, R. 12, the amount of the 
mesne profits must be determined during the course 
of the suit and an enquiry as to mesne profits 
under this rule is not a proceeding in execution, 
but a proceeding lin continuation of the original 
suit. Bub if the Court instead of passing an order 
under O. 20, R. 12, orders the mesne profits to bo 
recovered in execution then the -decree though 
irregular is binding between the patties. In such 
a case there is nob any want of jurisdiction in the 
Court passing an order in contravention of O. 20, 
R. 12, but it is merely an erroneous or irregular 
exercise of jurisdiction. Executing Court has no 
jurisdiction to go into the question whether the 
Court passing the decree committed any error in 
the exercise of its jurisdiction. It is incumbent on 
the executing Court to ascertain the mesne profits: 
33 Bom. 194; 43 Mad. 675 (F.B.), Foil.-, A.I.R. 1925 
Cal. 907 {P.B.),Dist. and Not foil. {Patkar and 
Murphy, JJ.). LAKSHMIBAI ANANT v. RAVJI 
BniKAJl. 118 I.C. 700=31 Bom. L.R. 400= 

A. I. R. 1929 Bom. 217. 

-The Court executing the' decree cannot go 

behind the decree and find for itself whether the 
decree is correct and if it ought to have been pass¬ 
ed in the form in which it stands. Ibhas to take 
the decree as it is. If any party is aggrieved his 
remedy is not to object in execution proceedings 
but to sock such other means as may be open to 
him in law. {Kulwant Sahay and Maepherson, JJ .). 

Rajnandan Singh v. Sant Prasad Singh. 

118 I.C. 143 (Pat.). 
-It is impossible, to contend that for the pur¬ 
pose of cxeoutiou one is entitled to go behind the 
decree and show that it is not only a decree per¬ 
sonally against the judgment-debtor, bub bindiag 
on other persons or on the properties of others. 
{Srinivasa Iyengar, J.). SUBrAMANTAN v. Siva- 
SWAMI CHETTY. 109 I.C. 557 = 27 M.L.W. 804 = 

A.I.R. 1928 Mad. 362 = 54 M.L.J. 278. 

■ '-A Court executing a decree cannot go behind 
the terms of the decree and must execute the decree 
as it stands; 40 Mad. 233 (F.B.), Dist, {Shadi Lai, 
C.J. and Broadway, J.). DILSUKH RAI t>. LAOH- 
MAN Das. 100 I.C. 156=9 L.L.J. 7 = 

28 P.L.R. 71 = A.I.R. 1927 Lah. 894. 

-It is not open to the executing Court to go 

behind the decree itself and to find that there was 
a contcmxioraneous arrangement that the decree 
should not be executed. {Cuming and B. B. Qhose, 
JJ.). Dwarka Nath Karmakar v. Lalit 
MOHAN Karmakar. 97 I. C. 576 (Cal.). 

-The executing Court cannot go behind the 

decree. {Addison, J,). DUVAN ChanD v. ANJU- 
MAN INDADI KARYA. 99 I. C. 535* 

27 P.L.R. 750. 

- Executing Court cannot go behind the decree 

and cannot refuse to execute it until it is set aside. 

A Court executing a decree must take the decree 
as it stands and has no power to go behind the 
decree. Until that docroo is satisfied according to 
law or is set aside, it stands and the executing 
Court cannot refuse to execute it. {Addison, J.), 
Mt. Fatima oibi v. Abdul raoof Khan. 

99 I.C. 999 = 27 P.L.R. 232, 
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EXECUTION—^Decree binding—Going behind the 
decree. 

" ■ 'A decree was passed in terms of an award. 

There was a clear mistake in the map filed with 
the award. The executing Court examined the 
head arbitrator who deposed that the map was 
incorrect, 

3eld^ that the procedure adopted by the execut¬ 
ing Court was wrong and his order passed thereon 
must be set aside. [Walsh and Kanhaiya Lai, JJ.). 

Har Prasad v. Raqhubar Dayad. 

74 I.C. 817 = 45 All. 628=21 A.L J. 541 = 
4 L.R.A. (Civ.) 553=A.I.R. 1924 All. 62. 

-The Court to which application for execution 

of a decree is made is bound by its terms as are 
the parties to it and has no power to go behind it 
or to enter into questions beyond its scope. 7 A. 107, 
Foil. [Campbell, /.). Faqir Muhammad khan v. 
PIBDAD KHAN. 75 I. C. 844= 

A.I.R. 1924 Lah. 615. 

-An oxeouting Court has only to interpret the 

decree under execution. It cannot go behind it or 
interpret it in a manner wholly repugnant to the 
tenor of the judgment on which it is based. [Kin- 
khede, A.J.C.). Mt, Bani v. Narsoo. 

78 I.C. 639 = A.I.R. 1924 Nag. 378. 

-An executing Court cannot go beyond the 

decree for enquiring whether the Court that passed 
the decree was entitled to do so in view of what was 
actually alleged by the plaintiS. It can interpret 
a decree but cannot say that it should not have 
boon passed by the Court. (Das and Ross, JJ.). 
Hakim Mohammad Idris v. Lachman Das. 

78 I.C. 303 = 5 P.L.T. 368=1924 P.H.C.G. 25= 

A.I.R. 1924 Pat. 504. 

-The Executing Court cannot go behind the 

decree and discuss its validity. [Ayling and Odgers, 
JJ.). Sami Mudaliar v. Muthiah Chettv. 

69 I.C. 465 = 16 M.L.W. 314= 
1922 M.W.N. 597 = A.I.R. 1923 Mad. 212= 

43 M.L.J. 293. 

-- Decree varied iji appeal—Defendant not party 

to appeal affected—Executing Court cannot go behind 
the decree. 

A mortgago-decrco was passed against A and B 
making the property of B primarily liable for the 
decree amount. D appealed against the decree 
without making A party thereto and the decree 
was varied by releasing the liability of B’s pro¬ 
perty when the docreo-holdor thereupon bogan to 
execute the decree against A's property. A object¬ 
ed saying that ho was not bound by the appellate 
decree and that B's property must bo sold first, 
Held, as A took no stops to got the order of the 
appellate Court set aside the only decree that could 
bo executed was the decree which directed that 
properties other than property of J9 should be sold 
in default of payment of decretal amount. It is 
not for the executing Court to enter into the 
merits or demerits of a decree. Its only functions 
are to carry out the directions of the Court. 
(Macleod, C.J- and Shah, J.). GUMANJI DHIRAJI 
MARWAUrv. VISHVANATH PARI3HU HiNGMIBE. 

69 I.C. 55 = 46 Bom. 243= 
23 Bom. L.R. 1072= A.I.R. 1922 Bom. 195. 

-The Court excoutiug a decree must take it as 

it stands. It has no power to go behind the decree, 
in other words, it cannot entertain any objection 
an to the legality or corroctnoss of tho docroe, the 
reason being that a decree, thougb’it may not bo 
according to law, is binding and conclusive botwcon 
tho parties if not appealed from. {Broadivuy, J.). 
Kam Das V. S. P. Nitto. 67 I.C. 753 = 

64 P.L.R. 1922=4 U.P.L.R. Lah. 93. 


EXECUTION— Decree binding—Objections* 

-The Court executing the decree cannot deal 

with the question whether the decree should 
stand or whether it should be set aside on any of 
the grounds on which a decree can be set aside on 
A. I. R, 1921 Bom. 228, Foil. (Macleod, C. J. and 
Fawcett, J.). RAmnAth MuiiOHAND V. GAJANAN 
PANDURANG. 45Bom. 946 = 

A.I.R. 1921 Bom. 229. 

I-It is the duty of an executing Court to look 

in the first instance at the decree and if the terms 
of the decree are clear and unambiguous, an 
executing Court is bound to give effect to it, even 
though it may regard it as erroneous. [Leslie 
Jones and Broadway, JJ.). KAEA SiNGH v. 
Lachman Das. 67 I.C. 740=3 L.L.J. 263. 

-A Court executing a decree must take itas it 

stands and has no power to go behind it. It can¬ 
not entertain any objection as to tho legality or 
correctnessB of it. 

The mere fact that a decree is in some respects 
difficult tO;execute does not render it incapable of 
execution. [Broadway and Moli Sagar, JJ.), 
JiwAn MaIi V. Nanakchand. 63 I. C. 975 (Lah.). 
—Decree binding—Items. 

- Judgment-debtor cannot insist on exclusion of 

particular item of assets. 

Where the decree contained cleat words that the 
plaintiff was to recover the amount from the income 
and assets of the UUurai Eatllai, 

Held, that the defendant cannot urge in the 
executing Court that a particular item of income, 
or assets should be excluded. 43 Mad. 675 (P. B ), 
Ref. [Venkatasuhba Raoand Madhavan Hair, JJ.). 
VAITHILINGA MUDAI/IAR V. CHIDAMBARAM 
PILLAI. 91 I.C. 720=1925 M.W.N. 774= 

A.I.R. 1926 Mad. 113 = 49 M.L.J. 520. 

—Decree binding—New plea. 

- Executing Court can't allow plea of bar of 

limitalion where the decree directs execution to pro- 
ceed. 

Where the decree of the Privy Council in an 
execution matter directed execution to proceed no 
objection can be entertained by the executing 
Court, to the execution of tho decree of tho Privy 
Council on the ground that the Privy Council 
failed to consider an objection to execution on the 
ground of limitation. [Phillips and Odgers, JJ,). 
KALAYANI PlLLAl V. THIRUVBNKATASWAMY 
AIYENQAR. 80 I.C. 85 = 20 M L.W. 99 = 

1924 M.W.N. 439 = 47 Mad. 618= 
35 M.L.T. S0 = A.I.R. 1924 Mad. 695 = 

47 M.L.J. 154. 

—Decree binding—Objections. 

‘•Decree against father cannot be challenged 
merely on ground of unconscionable rate of interest. 

As a Hindu son cannot challenge his father’s 
transaction merely on the ground that it was not 
for legal necessity, and since the qviostion as to 
rate of interest falls under the head of legal neces¬ 
sity, once a decree has boon passed against a Hindu 
father, his son cannot challenge it on the ground 
of its being unconscionable to save the family pro¬ 
perty from sale. A.I.R. 1924 P.O. 60; A.I.R. 1926 
Oudh 321 ; 17 0.0. 318, Rel. cm ; 4 O.L.J. 157, Diss. 
from. [Piillan, J.). SOBHA SINGH v. KBSHO SINGH. 

A.I.R. 1930 Oudh 234. 

— D ecree void—Objection can be taken in execu¬ 
tion. 

Per Kumaraswainy Sastri, J. (In Order of Refer¬ 
ence). —“A distinction must bo drawn in cases 
where tho decree is void against the minor or is 
only voidable and if the decree is void, it is diffi¬ 
cult to see why the matter should not be raised in 
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EXEO0TIOK—Deopee binding—Objeotlon. 

execution.’* {Coutts Trotter, C.J.y Madhavan Nair 
and Jackson, JJ.). VENKATA SOMESWARA Rao v. 
IjAKSHMANASWAMI. 113 IJC. 801- 

52 Mad. 273 = 29 M.L.W. 123 = 
A.l.R. 1929 Mad. 213=38 M.L.J. 175 (F.B.). 

-^Pet Devadoss, J, {In Order of Reference).^ 

Where there is a guardian appointed under the 
Guardians and Wards Aot and another person is 
appointed as guardian ad litem and a decree is 
obtained against the minor, in such oases there 
should be no decree against the minor as he was 
not properly represented in the suit, and an objec¬ 
tion may be taken to execution on the ground that 
there is no decree against the minor. {Gotitts~Tro^ 
ter, C.J., Madhavan Nair and Jackson, JJ.). 
Madduri Venkata someshwara Rao v. Pola- 
VARTY liAKSaaiANASWAMr. 115 I. C. 801- 

29 M. L. w. 125 = 52 Mad. 275 = 

A.l.R. 1929 Mad.‘213 = 56 M.L.J. 175 (P.B.). 

Objection by judgment-debtor — Decree-hol^r 
absent—No adjudication on merits—Order allowing 
objection is set aside. 

In objection by the judgment-debtor to the execu¬ 
tion of a decree the decree-holder was absent; the 
judgment-debtor was present by his pleader and 
the Judge passed the following order : “ The peti¬ 

tioner’s pleader is present. The execution case is 
hereby dismissed for default and petitioner’s objec¬ 
tion is allowed ”. The merits of the application 
of objection were not argued before the Judge ex 
parte nor did the Judge really come to any adjudi¬ 
cation on the merits of that application, 

that the further order “petitioners’ objec¬ 
tion is allowed,” must be set aside. {Duval and 
Mitten. JJ.). Matanjini Devi v. behari Laii 
BANERJI. 101 J-C. 571=46 C.L.J. 116 — 

A.l.R. 1927 Cal. 935. 

__ That decree is preliminary and not final is not 

A judgment-debtor cannot object to the execution 
of a decree on the ground that it is preliminary and 
not final when he has not raised that objection in 
previous execution proceedings ; A.l.R. 1925 Lah. 
CIO. Foil.-, 1919 P. H. C. 0. 105 (F.B.), Dist. 
{Coldstream, •/.). JAGIRI MAE v. RAMCHAND. 

' 99 I.C. 870= A.l.R. 1927 Lah. 780. 

__ -Mortgage-decree directing sale of certain pro¬ 
perty—Objection as to its saleability ca7i7iot be taken 

in execution. . , 

It is, no doubt, true that a judgment-debtor 
may, in certain cases, oSer objection to the efieot 
that certain property of his is not saleable in the 
case of a money decree, and such objection may, 
in certain circumstances, be urged even after the 
confirmation of the sale. The case of a mortgage 
decree is, however, difieront. An attack on such a 
mortgage decree to the efiect that property ordered 
to be sold by it is not legally saleable, is, in reality, 
an attack upon the validity of the decree. The 
executing Court is bound to assume in this con¬ 
nexion that the decree has been made with juris¬ 
diction and to allow an executing Court to hold 
that properly specifically ordered to be sold by it 
was. in reality, not saleable, would amount to 
rendering the said decree so far a nullity. {Fmd- 
lav T C ) BABHUTMAE V. MADHOJI. 

102 I C 121 = 10 N L.J. 87= A.l.R. 1927 Nag. 216. 

_.Obioctions should be taken in the Court 

nassinc the decree and not in transferee Court for 
exeLtfon {Prideaux. A.J.C.). RAMPRAsad p. 
hIriDAs! 97 I-C- 768= A.l.R 1927 Nag. 31. 

_Parties in an excoution case cannot call in 

question the validity of a decree as actually framed 


EXECUTION—Dccreo binding—Powers of one- 
eating Court. 

or impugn the jarisdiotion of the Court that 
framed it, nor is It open to a party to an execution 
case to go behind the plain and obvious meaning of 
a decree ; 47 Cal. 485 (P.C.'I, Rel. on. {Ashworth 
andOokaran Nath HHsra, JJ.). Shanker BAKHSH 
V, Mt. TALUQDEI. 92 I.C. 722 = 2 Luok. 169 = 

29 O.C. 278 = 13 O.L.J. 320 = 3 O.W.N. 375= 

A.l.R. 1927 Oudh 33. 

-Prior decree agreement. 

An objection based on an agreement prior to the 
passing of the decree is not maintainable in the 
Court executing the dooroo. If parties wish to enter 
into such arrangements, the only proper course 
is to have the terms embodied in a decree passed by 
consent ; A.l.R. 1926 Rang. 140, Rel. on. {Carr. J.). 
MAUNQ BA V. Dow THIT. 98 I.C. 1056= 

5 Bar. L J. 142 = A. I. R. 1927 Rang. 48. 

An objection that a decree was wrongly 
passed against the heirs of a deceased defendant 
after abatement of suit cannot be taken in execu¬ 
tion proceedings. {Oreaves and Mukerjee, JJ.). 
MATIUB RASUE V. ABDUL SAID. 89 I C. 765 = 

30 C.W.N. 86 = A.I.R. 1926 Gal. 109. 


’Mortgage decree—Objection that property 
ordered to be sold is not saleable—Cannot be enter¬ 
tained. 

Where the jurlsdiotioa of the executing Court la 
based on a decree for sale it is not open to the 
executing Court to refuse to carry out the sale so 
long as the decree exists in full force and effect. An 
objection that the property is not saleable can bo 
made by the judgment-debtor in the case of a money 
decree either before, and under certain circumstan¬ 
ces even after, confirmation, but in the case of a 
mortgage decree the objection cannot be taken in an 
execution proceedings because it is an attack upon 
the validity of the decree ; 28 Mad. 84, Diss. {Mul- 
lick and Ross, JJ.). AMRIT LAE SEAL v. JAGAT 
CHANDRA. 93 I.C. 933 = 4 Pat. 696 = 7 P.L.T. 468 = 

A. I. R. 1926 Pat. 202. 
-.\,u objection to the validity of a decree can¬ 
not be entertained by an executing Court. {Kin- 
khede, A.J,0.). DUBGAPBASAD v. THAKURPRASAD. 

87 I.C. 72= A.l.R. 1925 Nag. 377. 

-The vilidity of a decree cannot be objected 

to in execution proceedings following such decree 
though the Court in passing has contravened some 
provision of law. {N. R. Chatterjiand Newbould, 
JJ.). HEMCFIENDRA CHOUDHUUY V. CHANDRA 

Mohan Namodas. 60 I.C. 204=24 C.W.N. 1070. 
—Decree binding—Powers of executing Court. 

- Civil P. C.. S. 42 —Transfer decree. 

A Court executing a transfer decree cannot enter¬ 
tain any objection regarding the legality or pro¬ 
priety of the order directing execution : 7 All. 330 ; 
21 Bom. 456 ; 5 Cal. 736and 156 P.L.R. 1905, Rel. 
on ; A.l.R. 1925 Pat. 807and 1 Pat. L. W. 582, Dist. 
{Johyistone, J.). PAIRA MAE v. MEHR CHAND. 

123 I.C. 531 = A.I.R. 1930 Lah. 143. 
Executing Court can only refuse to execute a 
decree which was a nullity as passed without juris¬ 
diction either territorial or pocxiniary or with refer¬ 
ence to the Iversons before it. Otherwise it is quite 
clear that an executing Court cannot reluso to exc-' 
cute any decree. It has no jurisdiction to question 
the legality or correctness of the decree which is 
sought to be executed : .4.I.R. 1925 Cal. 907 (F.B.), 
Foil. {Ghose a7\d Cammiade. JJ.). Dwijendra 
Mohan Shaha v. lalit Mohan Shaha. 

110 I.C. 510 (Cal.). 
-When a decree is not passed without jurisdic¬ 
tion, an Executing Court cannot consider whether 
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EXECUTION—Decree binding—Powers of exe* 
eating Coart. 

the decree is nvalid or not. A.I.K. 1925 OaI» 907 
(F.B.), Dist, {Dalip Singh, J,). Mih MAHOMED v. 
SURJAN MAIj & CO. 103 I.C. 673= 

A.I.R. 1927 Lah. 651. 


- Cornpromise decree — Executahility—Principles 
governing. 

When a decree is based on a compromise and 
when it contains a oondition which cannot be legal¬ 
ly enforced, the decree, so fat as that condition is 
concerned, is inoperative and, so to speak, the 
illegal part of it cannot bo executed. A.I.R. 1924 
Nag. 84, If’oZl. 

But there is no good ground for extending this 
principle to all other decrees passed by a Court and 
therefore when a decree is not a compromise decree 
the executing Court cannot go into the question of 
saleability of the land ordered under the decree 
to be sold. 22 W. R. 460 ; 9 C. P. 1.. R. 136 and 15 
C. P. L. R. 134, Pef. (Findlay, J. C.) SHEOKISAN 
t. HARAYAN WASUDEO. 101 1.0.756 = 

A.I.R. 1927 Nag. 242. 

■ It is not open to the Executing Court to go 
behind the decree and decide any question of mino¬ 
rity of the judgment-debtor. The proper Court to 
deal with any question of this kind is the Court 
who passed the decree : 44 Cal. 627, Foil. 
(Greaves and Panton, JJ.). AbduIi Rahman HAJEE 
HOSSEIN V. GOURHABI GHOSE. 93 I.C. 629 (Cal.). 

. ■ -Maintenance decree — Interest — Executing 

Court cannot grant, hut separate suit lies. 

In a suit for maintenance a decree was passed for 
a certain sum but there was no mention in it that 
the plaintifi was entitled to interest on tho^ sum 
decreed. The executing Court on the application of 
the decree-holder allowed interest at the rate of 6 
per cent, per annum on the arrears from the timo 
they fell duo. 

Held, that the executing Court had no_ such 
power but the decree-holder may bring a suit for 
damages for detention of the decretal amount : 
3 Cal, 60-2 and 15 C.L.J. 684, Ref. (Suhrawardy and 
Duval, JJ.). NARESH CHANDRA BOSE v. KRISHNA 
BHABINI DASI. 94 I. C. 997=53 Cal. 42= 

A.I R. 1926 Cal. 505. 
--A Court executing an award under the Co¬ 
operative Societies Act has no power to do anything 
except to execute the award as if it were a decree of 
tho executing Court : S. A. No. 695 of 1923, Foil. 
(Addison, J,). AHMAD YAR v. CO-OPERATIVE 

Credit Society. 97 I.C. 283=8 L. L. J. 310= 

27 P.L.R 706 = A.I.R. 1926 Lah. 547. 


-Marshalling. 


When tho right of marshalling has been deoidca 
In the judgment it caunot be re-opened again in 
execution proceedings : 24 L. W. 257, Ref. *o. 
(Wallace, J.). Subba Aiyar v. Pichumani Aiyar. 

' 97 1. G. 601 = 24 M. L. W. 260= 

A. I. R. 1926 Mad. 1144. 

_.Cowri cannot question its own decree for juris¬ 
diction of Court passing a decree. 

It is well-established law that the executing 
Court has no power to question tho jurisdiction ot 
the Court that lawfully sends to it a decree for exe¬ 
cution. Nor can a Court whoa executing Us own 
decree question, qua execution Court. Us own 
to have framed that decree. A forbori it cannot 
question a decree framed by Us own appell^ata 
Court. (Ashworth and Neave, JJ.). AHMAD MiRZA 
Beg V. AHIiHABAD BANK LTD., ,, 

94 I.C. 317 = 29 0. C. 26= A.I.R. 1926 Oudh 385. 

- (jnoo a dooreo is passed, the judgment-debtor 

cannot, in execution, contend that the suit was 


EXECUTION -Decree blnding—RepraientatiTee; 

not maintainable. (Ross and Sen, JJ.). THB 
Ofpioiad Assignee op the h. 0. op Judi¬ 
cature, BENGAL tJ. MT. JAGA BIBI. 85 I.C. 488 = 

A.I.R. 1925 Pat. 916* 
— An executing Court has no jurisdiction to 
criticise or go behind the decree; all that concerns 
it is the execution of it. If the decree should be 
annulled that is not the function of an executing 
Court: 44 0. 627, Foil. (Shadi Lai, C. J. and Le 
Rossignol, J.). THB LAHORE BANK LTD. IN 

Liquidation tj. ghulam Jilani minor 
THROUGH MT. ZAIWAR NISHAN. 78 I.C. 460= 

5 Lah. 54= A.I.R. 1924 Lah. 443. 

The executing Court can only add execution 
costs to a decree in the course of execution pro¬ 
ceedings; it cannot add to or amend the decree 
under execution. (Ryves and Qohul Prasad, JJ.)-. 

Dambar Singh v. B. kallyan Singh. 

65 I.C. 799 = 44 All. 350 = 20 A.L.J. 170= 

A.I.R. 1922 All. 27. 

- ■■ Amendment. 

An executing Court cannot decide whether 
particular amendment of a decree is ultra vires cf 
otherwise. (Greaves and B. B. Ohose, JJ.), 
RAJAKOTI KUMAR MUKERJI V. TINOOWRI 
CHAKRABARTI. 70 I. 0. 293= 

A.I.R. 1022 Cal. 136. 

- Direction to build a bund. 

It is the duty of the executing Court to execute 
the decree as it stands and it is open to the Court 
to direct something to be done not directed by the 
decree on the ground that literal compliance with 
tho decree was impossible. An executing Court has 
no right to direct a decree holder build a bund at 
any point other than that provided by the decree, 
(ScoU-Smith, J.). Ali Mahomed v. Jahan Khan. 

65 I.C. 126=15 P.W.R. 1922. 
—It is not open to the executing order to 
reduce the actual amount payable under the decree 
or tho rate of interest if such is awarded in the 
decree. What is open to him to do is to direct 
that the decretal amount to bo paid by instalments 
instead of being recorded immediately by sales. 
(Kennedy, J. C. and MadgaonJtar, A. J. C.). 
Sanqatmal lilaram V. Jan Mahomed Gulam 
Khan. 79 I.C. 553=16 S.L.R. 260 = 

A. I. R. 1921 Sind 102. 

—Decree binding—Ropresentatives. 

_ Heirs—Service of notice in final decree appli* 

cation — Non-appearance—Objection in execution tha^ 
the decree is not valid as the abatement was not pro¬ 
perly set aside not maintainable. 

Where the heirs of a deceased defendant in a 
mortgage suit, questioned the validity of the final 
decree, which was under execution on the ground 
that the abatement of the suit, resulting from the 
death of the defendant, was not properly set aside 
at the time the final decree was made and that the 
heirs were not properly brought on the record, 

Held, that it was not open to the heirs to raise 
the objection in execution proceedings since when 
the final decree was passed, they were served wHh 
notices and as they did not appear, the decree was 
made final ag.ainst them. Tho result of the order 
of the Court in making tho decree final was in sub¬ 
stance and in fact to pass the final decree against 
such heirs. Tho mere omission to mention them 
formally iu the decree, when their names were 
altoady mentioned in the application for the final 
decree did not render the decree invalid. (Shah 
and Percival, JJ.). SITHARAM DATTAJI v. ANANT 
Hari Kamat. 101 I.C. 129=29 Bora. L.R. 244= 

A.I.R. 1927 Bom. 156i 



802 


801 


CIVIL. CRIMINAL AND REVENUE 


EXECUTION —Decree bindl ng— RepreBentatlMe 

- ’•’•Buddhist hutsband and wife—Joint business 

Mortgage-decree against husband aloTie—Wife also 


bound. . , , 

Where a Buddhist husband and wife carried on 

a ginning business and part of the joint property 
was in the name of the husband only and he mort¬ 
gaged it and the mortgagee brought a suit in which 
the property was brought to sale without implead¬ 
ing the wife. 

Held, that the husband was not only the manag- 
ing partner, but also the benamidar of the wife in 
respect of any interest she may have had in the 
mortgaged property, and th'^t she was bound by the 
d 60 r 66 passBd against tli6 iiusband *. 10 L- B* B* 36 
(P. B.), Dist. (Heald and Chari, JJ.). M. E. 

MYA V. Japan COTTON COMPANY. , 

101 I. C. 354=5 Bur. L. J. 218= 

B i n 1Q9.7 RAntf. 119. 


—Decree not to be varied. 

- Bate of interest. 

That as a Court of equity the Court has wide 
powers to do what is just, does not mean that it has 
power to alter the terms of the decree either with 
regard to the decretal amount or the rate of interest 
which was to be paid thereon. So an executing 
Court has no power bo make an order enhancing 
the rate of interest 6xed by the decree ; A. I. R. 
19‘22 Bom. 170, Expl. {Macleod, C. J. and Coyaj%, 
J 1. RAGHUNATH V. NABAYAN. 95 I.C. 26/ — 
28 Bom. Ij. R. 543= A.I. R. 1926 Bom. 368. 

_^An executing t^ourt cannot give a relief which 

is not Given by the decree itseif. . ^Martineau, J.). 
MT. HUSSAIN BIBI v. NUB HUSSAIN SH.AH. 

94 I.C. 212 <Lah.). 

_ Decree awarding mesne profits but silent as to 

interest thereon^ExecuUng Court cannot award that 


interest. , x, 

Whore a decree declares that the plaintifi is en¬ 
titled to mesne profits and says nothing about 
interest, if the amount of mesne profits is left 
for determination by the Court of execution, the 
decree-holder is entitled to interest upon the mesne 
profits and to have such interest added to the mesne 
profits when they are asoertained. But if the Court 
whioh ascertains the mesne profits has omitted to 
allow interest, it is not open to the Court which 
executes the decree for mesne profits to allow inte¬ 
rest in execution proceedings: 6 G. L. J. 462 and 
Wallace, J., in No. 74 of 1924, Foil.', A. I. R. 
1922 All. 117, Notfoll.(Madhavan Nair, J.). Raman 
MENON V. PANGUNNI MbNON. 96 I.C. 697 = 

A.I R. 1926 Had. 952 = 50 H.L.J. 563. 

_execution, the Court may modify the 

decree by directing payments by instalments: 
8 B. 303, Ref. {Macleod, C. J. and Crump, J'.).8iDA- 
QAVADA KANAGAVADA V. RAMACHANDRA BABAJI. 

A.l.R. 1924 Bom. 118. 


—Decree null and void. 

_^Where a person, carrying on business in 

firm’s-name, dies during the pendency of a suit 
framed against the firm’s name, and a decree is 
passed, the executing Court has jurisdiction to 
enquire into the question whether the decree is a 
nullity or not. (B. B. Ohose and S. K. Chose, 
JJ) HARI BANDHU v. HABI MOHAN. 

' 51 C L.J. 30=34 C.W.N. 36= 

A.l.R. 1930 Cal. 327. 


_Where the lunatic was effectively repre¬ 
sented in a suit though the next friend was not 
appointed. 

Held, that the validity of the decree oould not 
be impugned before the executing Court. Differ¬ 
ence between invalid and void decree pointed out. 


EXECUTION—Duty of Court. ' 

(Eulwant Sahay and Maepherson, JJ.). TIKA Ram 
V. TULA RAM. 11 P.L.T. 185= A.l.R. 1930 Pat. 480. 

__ Distinction between a void and voidable decree 

pointed out. 

Bub it is important to bear in mind the distinc¬ 
tion between a decree whioh is void or is a nullity 
and a decree which is merely voidable. A decree 
can be said to be void where there is a total want 
of jurisdiction in the Court to pass it. If the 
Court had no jurisdiction to entertain the suit, it 
cannot possibly have jurisdiction to pass a decree 
in the suit. If however, the Court had jurisdic¬ 
tion to eutertain the suit but acted irregularly or 
illegally in the exercise of its jurisdiction, the 
decree passed by It may be erroneous or illegal bub 
cannot be said to be without jurisdiction. {Eulwant 
Sahay and Maepherson, JJ.). TiKA RAM v. TULA 
RAM. 11 P.L.T. 183 = A.l.R. 1930 Pat. 480. 

- Suit for declaring execution proceedi/ngs null 

and void. 

No Court has jurisdiction to entertain a suit to 
declare proceedings in execution of a decree passed 
by a competent Court null and void so long as the 
decree itself is not set aside either on appeal or 
in a regular suit on the ground of fraud under 
conditions under which the law allows such a 
decree to be so challenged. {Tek Chand, J.). Amar 
Singh v. Chajjumal. 108 l.C. 35= 

A.l.R. 1928 Lah. 766. 

. In execution proceedings the objection can. 
be put forward that the decree was a nullity on 
the ground that one of the judgment-debtors had 
died before the decre'a was passed. {Adami and 
Maepherson, JJ,). JAMILA KHATOON v. DAYA- 
NAND THAKUR. 107 I C. 848 = 

7 Pat. 331 = A.I.R. 1928 Pat. 272. 

- Amount exceeding pecuniary jurisdiction^ 

Decree not a nullity. 

The mere fact that a decree is for an amount 
exceeding the pecuniary jurisdiction of the Court 
which passed the decree, is noti^’^o facto proof that 
it was beyond jurisdiction and a nullity, and the 
Court is wrong in questioning in execution the 
validity of such a decree: 8 Bom. 31; and 

10 Bom. 200, EoZJ. [Fawcett >and Madgavkar, JJ.). 
AUBADAS HARIRAO V. ViSHNU GOVIND. 

100 I.C. 109=50 Bom. 839 = 
28 Bom. L.R. 1461 = A.l.R. 1927 Bom. 83. 

- Objection that decree against dead person is 

a nullity. 

A decree passed against a dead man is a nullity 
and it is not essential for a separate suit to be 
brought to challenge the fact: 26 Bom. 3l7; 
40 All. 423 and A.l.R. 1925 Bom. 290, Considered. 
[Marten, C.J. and Percival, J,). Shivaji Sayaji 
GAOEAB V. VlTHAL NARaYAN MIRASHI. 

98 l.C. 927 = 28 Bom. L R. 1367= 

A.l.R. 1927 Bom. 53. 

—Duty of Court. 

-- Equitable execution should not ordinarily he 

allowed. 

Although it is not always necessary that legal 
execution should be exhausted before the appoint¬ 
ment of a Receiver by way of equitable execution 
can be obtained, “equitable execution” should nob 
under ordinary circumstances be allowed when 
there is no impediment to execution being levied 
in the ordinary way. [Rankw, C.J. and C. C. 
Ohose, J.). (RAJA) Promothanath Malta v. 
H V. Low AND CO. 34 C.W.N. 238 = 91 C.L.J. 209= 

A.l.R. 1930 Gal. 502. 
-It is the duty of an executing Court to con¬ 
sider not only the decree but also the judgment 
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EXECUTION—Duty of Court. 

and tb© pleadings in the suit. {Beasley^ C.tT., Sun^ 
darant Chetty and Walsh, JJ.). ABDTJli SAC v. 
SUNDARA MUDAIilAB. 1930 M.W.N. 779 (P.B.). 

s 

-Afsanin^ of decree clear—Executing Court 

cannot attribute some other meaning to it. 

A Court which executes a decree has to execute 
it according to its terms, and if for that purpose it 
is called upon to construe the decree, it has to do 
so according to the plain meaning of the words of 
the decree. When the words to be construed are 
clear enough, the executing Court cannot attribute 
some other meaning to it unless it has to do so in 
virtue of any enactment or rule having the force 
of law applicable to the particular case before it. 
{Wallace and Thiruvenkatachariar, JJ.). BALA- 
KRISHNA MENON V. MANAKKAIj UMA. 

114 I.c. 825*32 Mad. 263 = 28 M L-W 719 = 
A. I. R, 1929 Mad. 105 = 55 M.L.J. 873. 

_Fresh application likely to be barred under 

C.P. Code. S. 48 —Court should allow decree-holder 
to exhaust all lawful means for realizing his 
decree before dismissing pending application. 
(Jai LaL J.). Jatchand v. Chiragh Din. 

95 I.C. 936=11. I. R. 1926 Lah. 944. 


_No Court which executes a decree can pass 

such an order “Proceedings closed” or “Petition 
lodged’ or “ The matter is held over ’’ for statistical 
purposes. It is the duty of the executing Court 
to execute a decree and it can dismiss the applica¬ 
tion,only if the creditor does not take proper 
steps and does not help the Court in executing the 
decree. {Devadoss and Waller, JJ.). RamnATHAN 

Chetty v. NaTiTja Vbbrappa. 91 I.C. 880- 

22 M.L W. 815= A I R. 1926 Mad- 272. 

_When the question arises as to what is in¬ 
cluded in a decree in execution proceedings the 
execution Court has got to go into the quesdon as 
to what was decreed. {B. B. Ghose, J.). QOLAM 
NABI CHAPAWALA t>. F. W. NEEDHAM. 

85 I. C. 1004 = A.I.R. 1925 Cal. 1243. 

__An executing Court has no po-wer to set aside 

the decree though passed against the wrong party 

and in a suit wrongly framed. 

Graham, JJ.). XudeatdlDA Sabkab v. UPBNDRA 
KOMAR CHOWDHARY. 84 I.O. 999 = 40 C.LX^254- 

•Should guard agai/nst playing into the hands 


of scheming judgment-debtors. 

Courts in India have to be careful to see that 
the process of the Court and the law P™”®*"" 

are Lt abused by judgment-debtors in ®^ ^ 

accordance with BAHADOR v 

Wazir Hasan, A.J.O.). g^F 0 21 = 

BANK OF UPI-BB INmA 7^= 28 0 C 330 = 

12 O.L.J. 146-2 O.W^N. ^ 

_Tt ?H the duty of the Court executing a decree 

nartioa to the proceedings are properly 
to sec that partioa i SlDHESWARI 

boforo It. Qtnha V MT DUDHIN RADHA 

PRASAD NARATAN SINHA V. ^ ^ 

DULARI ^ ^80^rC.^7 ^ ^ 

'such ° rJles 

Lnd the GoufX 

cution of money the^latter paying 

iudgmont ®^^dg*jneQt-weditor proceeding 

against the judgment debtor's immovabls pro 


EXECUTION—Execat&blllty of decree. 

perty. {Schwabe, C. J. and Waller,]J.). AGAJan 
Saheb V. Abdud Majid Khan. 77 I.C. 764= 

19 M.L.W. 164 = 1924 M.W.N. 266= 

A.I.R. 1924 Mad. S12. 


^—^—‘Declaratory decree by appellate Court. 

It is the duty of an appellate Court frequently, 
and all that it can do, to make a declaration 
and then the form in which that declaratiou is 
conceived and the words in which the order is 
framed, amount to a direction to the Court below 
to clothe that declaration in the proper form of a 
mandatory order, and to give effect to the man¬ 
datory order so expressed : 18 W. R. 176, Foil. ; 
19 Cal. 139. Ref. to. {Daniels and Wazir Hasan, 
A. J. C$ ). Rani Bejai Raj Kobe v. Jai indra 
Bahadur Singh. 66 I. c. 982=9 O.L.J. 5= 

A.I.R. 1922 Oadh 34. 

- Money paid into Court in pursuance of an 

order —jStmrce is not to be considered by Court. 

The Courts are not concerned with the source 
from which money comes which is paid into Court 
under any order. Whether it comes from the 
pocket of a party or an outsider, it is money paid 
into credit of the proceedings, and can be dealt 
with only on an application made in the regular 
course by one of the parties. If there are any per¬ 
sons in whose favour any interest in the money so 
lying in Court has been created by any of the 
parties, they can then be heard. {Macleod, C. J. 
and Fawcett, J.). ISMAIL ALLARAKHIRA v. 
Ddttatraya Ramchandra. 61 I.c. 403= 

49 Bom. 967=23 Bom. L.R. 291 = 

A. 1. R. 1921 Bom. 30. 


-Executability of decree. 

-Injunction granted preventing mtharawat of 


princxpoI—Suit dismissed—Injunction ordered by 
High Court conditionally on paying interest from 
dismissal of suit—Order is executable. ^ 

The respond ants filed a suit calling m question 
the validity of petitioner’s decree against a com¬ 
mon debtor N and for an injunction to prevent 
petitioner from drawing an amount deposited by N. 
The respondent’s suit was dismissed by the Sub¬ 
ordinate Judge on 22nd Deoamber, 1915, and the 
High Court ordered a new trial on 19th October, 
1916. Previously on 28th January. 1?16, the High 
Court granted an injunction on condition that the 
respondents paid 9 per cent, interest to the peti¬ 
tioner from 22nd December, 1915, the date of the 
dismissal of their suit by the Subordinate Judge. 
On 28th October, 1919, the High Court finally dis¬ 
missed the respondents’ suit. On Ist October, 1920, 
the injunction was dissolved on an appeal to the 
Privy Council being abandoned. The petitioner 
applied for execution together with 9 per cent, in¬ 
terest on 23rd February, 1922. 

Held, that the order was an executable order and 
the interest could be recovered in execution: 
2 I.A. 219 (P.C.) and A I.R. 1927 Mad. 416, Rel. on. 
{Odgersand Curgenven, JJ.). VeNKATARAMA v. S.I. 
BANK. TINNEVELLY. 

^ ’ 104 I.C. 750=1927 M.W.N. 629= 

39 M.L.T. 394= A.I.R. 1927 Mad. 927. 

- Decree declaring a charge on certain property 

of defendant—Charge can be enforced in execution. 

It is not necessary that in every case where it is 
sought to enforce a charge created by a declaratory 
decree the person for whose benefit the charge is 
created must resort to the procedure for enforce¬ 
ment of claims under a mortgage : 2 P. L. J. 55, 

Foil.', 1 P.I-.W. 69, Dist. and 22 Cal. 859, Not foil. 

Plaintifi obtained a decree declaring that she was 
entitled to a certain maintenance allowance from 



^805 


CIVIL, CRIMINAL AND REVENUE 




EXECUTION—ExeoHtability of decreo- 

'the defendant to be recovered from certain proper¬ 
ties belonging to the defendant. In execution of 
'this decree the plaintiff made an application for 
'the recovery of a certain sum on account of arrears 
of maintenance by sale of the properties charged. 

Held, that although the decree obtained by the 
'Plaintiff was declaratory in form it was capable of 
■execution and the decree obtained by the plaintiff 
being a money decree the interest of the judgment 
debtor in the properties charged with the payment 
ot maintenance allONvanoe could be sold in execution 
of the decree. The provision of R. 14 of 0. 34 of 
the C. P. Code did not apply to such a case. 

.{HulUchand Boss, JJ.). HARI 
TAPAI KUBR. 88 I 0. J23-4 Pat. 693- 

6 P. L. T. 802=A.I.R. 1926 Pat. 31. 

- Objection to—Transferee Court. 

The omission to take objection to assignment of 
-the decree and to its transmission to another Court 
for execution does not preclude the judgment- 
debtor from raising the question in the execmting 
Court that the decree was not then executable lu 
•the manner proposed by the decree holder. (Spen¬ 
cer and Venkatasubba Rao, JJ.). 

mat.ai 73 I. C. 213 = 17 M L.W. 319 = 

82 M.L.T. 197 = A. I. R. 1923 Mad. 487. 

—Execution by Collcistor. 

_ .Once the Collector executes a partition decree, 

the Court cannot re-send the case to him for re-parh- 
tion—Collector must follow the terms of the decree. 

Where once the Collector effects a partition the 
Court cannot send the case back to him for re- 
•partition. But if the Collector disregards the terms 
of the decree and divides the property in contra¬ 
vention of its terms, clearly the Court is entitled 
to interfere. 42 Bom. 669. Expl. The Collector, 
•when asked to partition lands in accordance with a 

• decree, must follow the terms of the decree, and he 
is not at liberty to read the decree together with 
the judgment so that ho partitions the lands in a 
manner which is not contemplated by the decree. 
(Macleod, C.J. and Coyajee. J.). TlMMANNA v. 

• OdViND 94 I.C. 656 = 28 Bom.li.R. 323= 

A. I. R. 1926 Bom. 238. 

—Jurisdiction. 

_ Execulinq Court can decide whether Court pass- 

• inq decree had jurisdiction. 

No doubt executing Court cannot question the 
validity or legality of a decree if there is a decree 
in existence. But it must be able to decide whether 
a decree exists at all and therefore where the Court 
has no inherent jurisdiction to pass the so-caUed 
decree, the decree has no real existence in law and 
the executing Court within those narrow limits 
can decide whether the decree was passed by a 
Court which, for lack of inherent jurisdiction, 
could not pass such a decree; for that point settles 
the question as to whether there is an existing 

• decree upon which the executing Court can take 
action. A. I. R. 1925 Cal. 907 (P.B ). Bel. on. 

^{Dalip Sinqh. J.). ROOP NaratN u. IIUKAM 

• Chand Jaqadhar Mul. 10 L-L.J. 319= 

A.I.R. 1928 Lah. 823. 

_ Final decree in morUjage suit without a preli¬ 
minary decree. , ^ . 

Merely because the Court in a mortgage suit, 
passes a final decree without passing a preliminary 
decree its decree does not become one without 
' jurisdiction if otherwise it has jurisdiction. At 
the most it commits an irregularity or illegality 
‘ in passing such a decree and the decree cannot be 
- challenged in execution ptocoedinga. (Cuni/ing and 


EXBCUTlONWapisdlction. 

B. B. Chose, JJ.). ABDUL HALIM ABDUL HOS- 
SAIN V. HEMBNDRA KUMAR RAY. 96 I.C. 686= 

A.I.R. 1926 Oftl. 1179. 

- •Applicability of 8. 24, C. P. Code to execution 

proceedings. 

In regard to suits competency is not referred to 
in the section in the sense of territorial or local or 
peouniary oompetenoy. There may bo other kinds 
of incompetenoy so far as an exeouting Court is con¬ 
cerned. S. 24 applies to execution proceedings: 
89 Mad. 485;22 Bom. 778and A.I.R. 1925 All.276 (2), 
Foil. Contention that S. 39 gives to the 
Court that passed the decree a power to transfer, 
whereas S. 24 gives a similar power, and no higher 
power to a superior Court is wrong. This oon- 
struotion is far-fetched and if adopted will 
render S. 24. so far as execution proceedings are 
concerned almost useless. (Venkatasuhba Rao and 
Uadhavan Nair, JJ.). RAJAQOPALA PANDARA- 
THAR V. TIRUPATHIA PlLLAI. 93 I.C. 12= 

49 Mad. 746 = A.I.R. 1926 Mad. 421 = 

50 M.L.J. 161. 

•Consequences of default—Relief against. 

Although an executing Court oaunot modify or 
vary the terms of a decree, it has power to relieve a 
party to a decree against the consequences of his 
default in not observing tbe obligations imposed 
upon him by a decree. (Hacleod, C. J. and Coya- 
jee, J.). KRISHNARAO PANDURANQ BABVB v. 
BALWANT KESHAV PATIL. 89 I.C. 217 = 

27 Bom. L.R. 678 = A.I.R. 1923 Bom. 404. 

— Court trying suit without Jurisdiction — Exe¬ 
cuting Court can reftese to execute decree. 

Where the decree presented for execution was 
made by a Court which apparently had not juris¬ 
diction, whether pecuniary or territorial or in 
respect of the judgment-debtor’s person to make 
the decree, the executing Court is entitled to refuse 
to execute it on the ground that it was made with¬ 
out jurisdiction, i. e., within these narrow limits 
the executing Court is authorised to question the 
validity of a decree. (Walmsley, C. C. Ohose, 
Suhrawardy, B. B. Ghoie and Duval, JJ.). GORA 
CHAND v.Profulla Kumar. 89 I. G. 683= 

29 O.W.N. 948 = 42 G.L J. 1 = 53 Cal. 166= 

A.I.R. 1923 Cal. 907 (F.B.). 
- Second application for delivery of possession. 

Even where a decree-holder has got possession 
in execution of the original decree if subsequently 
he was wrongly dispossessed before the final decree 
of the appellate Court restored the original decree 
of the Dt. Munsif he would be entitled to apply for 
delivery of possession a second time. 7 M.L.T. 107, 
Foil. (Spencer and Venkatasuhba Rao, JJ.). 
VENKAT LAKSHMI AMMAL V. SADASIVA AIYAR. 

76 1. C. 861=18 M. L. W. 883 = 
A.I.R. 1924 Mad. 200. 

-—A Court which sells immovable property 

must have territorial jurisdiction over such proper¬ 
ty. 17 Cal. 699; 42 Mad. 813; 42 Mad. 821; 11 M. b.W. 
63 (P.B.*, Foil. (Spencer and Devadoss, JJ.). VlK- 
RAM Dev. V. LAKSHMI Narasimha. 76 I C. 269 = 

18 H.L.W. 747= A.I.R 1924 Mad. 144. 
——The objection that the executing Court has 
no jurisdiction to order sale of the property should 
be raised before the Court proceeds to sell the pro¬ 
perty. (Das and Kulwant Sahai. JJ.). HiRJl Jiv- 
RAJ B.ALDEO V. RAMJAS AGARWALA. 

72 I.C. 670=A.I.R. 1924 Pat. 182. 
- -When the money was received by the Lahore 
Branch of the* Bank from the Kasauli Branch, where 
it was attached by order of execution Court of 
Lahore as the agent of the decree holder, . 
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EXECUTION—JuFisdiotion. 

i 

Held, the money when received by the Bank in 
Lahore, belonged to the decree-holder and it was 
no longer within the jurisdiction of the execution 
Court in Lahore to deal with it in any way, e.g',, 
issuing prohibitory order for not paying to decree- 
holder. (Scott-Smith, J.). P.W. PiTZHOLMBS V. 
WARYAN Singh. 75 I C. 419= 

A.I.R. 1923 Lah. 314. 


____ Declaratory decree in terms of compromise. 

Where the claim sprang from the compromise 
entered into between the parties, the object of which 
was to put an end to all disputes between them ; 
and it was never contemplated that another action 
should be brought in respect of any of the matters 
which formed the subject-matter of the settlement, 
Held, the execution Court has jurisdiction, 
though decree merely declares the tights of the 
parties in/cr ie and does not direct any act to be 
done. (Shadi Lai, C. J . and Ahdnl (^adir, tT*)- 
MOHAMiltJD ZAQI v. ABDUL RAHIMAN. 

79 I.C. 281 = A.I.R. 1923 Lah. 151. 


_ Award of damages for a future uncertain 

event is illegal and cannot be executed—Even if execut¬ 
able, subsequent orders of Court without application 
by decree- holder cannot save limitation. 

In execution proceedings the Court, while allow¬ 
ing postponement of sale on the application of 
judgment debtor, ordered for payment oi damages in 
the event of a fresh application for postponement 
being made at some future date. Lator on after the 
judgment-debtor applied for postponement again, 
the Court directed the damages to be incorporated 
in the main decree, and in the objection of the 
judgment-debtor the Court excluded it from the 
general account and directed that the damages 
may be recovered by separate ex-roution. 

Held, the Court had no jurisdiction to make an 
order awarding damages for an event which might 
or might not occur at some future time. 

Neither the order of the executing Court direct¬ 
ing a certain sum as damages to be incorporated in 
the general account of the main decree, nor the fur¬ 
ther order that the damages should be excluded 
from the general account, is an order awarding 
damages and capable of execution, nor could these 
orders save limitation for the purpose of executing 
the order awarding damages as-^uming that the 
order could be executed. (Das and Eulwant Sahay, 

JJ.). JAIMAL. AHMAD V. KESHO DAJ^ ono- 

' 72 I.C. 1035=1923 P H C.O. 202 = 

A.I.R. 1923 Pat. 407. 


- Dismissal of execution applu^ahon. 

An order dismissing an execution application 
without notice to dcoree-hclder is without jiinsd.o- 
«on No order can be passed to the prejudioe of a 
p^ty without having given him an opportunity to 

L heard. (Jwala TH^Kn^ 

Clf ANDPa ROY n. Janardan^Pbasad 

A I R. 1923 Pat. 180. 

_ Power to refund money paid under mistake 

after a decree was satisfied. 

Where after the satisfaction of the decree by one 

iudement-debtor by deposit of money and t.iking 
judgmeni ac y e debtor unknowingly 

CisiW the decretal amount and after the dis- 
co^erTof tie satisfaction of the decree applied for 

refund of the money, a 

Held notwithstanding the fact that ^o decree 
had alr'eady been executed the execution Court has 
jurisdiction to entertain the application. (Dawson 


EXECUTION—Legal representatiYes. 

Miller, C. J. and Jwala Prasad, J.y GOPAI* Rai t>. 
BAHBBANJAN Rai. 65 I.C. 307 = 1 Pat. 336= 

1922 P.H.C.C. 53=3 P.L.T. 754=- 

A.I.R. 1922 Pat. 166. 

—Legal repreBentatives. 

- Application for substitution in transferee Court' 

—Acquiescence by L. Ps.* — Legality of proceedings 
cannot be impugned. 

If the judgment-debtor dies, before a oertidoate, 
as is required by S. 41 is issued, the Court of trans¬ 
fer does not lose its jurisdiction over the execution- 
proceeding, which does not abate by reason of the 
death. But before execution can proceed against^ 
the legal representative of the deceased judgment- 
debtor. the decree-holder must get an order for sub¬ 
stitution from the Court which passed the decree. 
This is a matter of procedure and not of jurisdic¬ 
tion. The jurisdiction over the subject-matter con¬ 
tinues as before, but a certain procedure ia prescrib¬ 
ed for the exercise of such jurisdiction. If there 
is non-compliance with such procedure, e.g., if the 
applioatiou for substitution is made to the Court 
to whom decree is transferred instead of to the Court- 
passing the decree, the defect might be waived; and 
the party who has acquiesced in the Court exercis¬ 
ing it in a wrong way cannot afterwards turn rounds 
and challenge the legality of the proceedings : 
22 Cal. 558; 27 Cal. 488 and 28 Mad. 466, £?a:pZ.;, 
A.I.R. 1925 Oudh 448, Affirmed. (5ir Lancelot 
Sanderson) (KUNWAR) JANG BAHADUR v, BANK 
OF UPPER INDIA LTD., LUCKNOW. IN LIQUI¬ 
DATION. 109 I.C. 417 = 5 O.W.N. 502= 

26 A.L.J. 681=48 C L.J. 23 = 32 C.W.N. 790= 
55 I.A. 227 = 28 M.L.W. 2S = 3 Luck. 314= 
30 Bom. L.R. 1373=1928 M.W.N. 863= 
A.I.R. 1928 P C. 162 = 35 M.L.J. 545 (P.C.). 

_ Executing Court must decide question of legal' 

representative and cannot refer party to separate 
proceedings —C. P. Code, S. 47. 

When a decree-holder has died and some persons 
appear asking to be allowed to exeoute that decree 
as representing the decree-holder, then itisunder- 
8, 47 .C.P.Code necessary that the Court itself should 
decide who the legal representative of the deceased 
person is. If the claimant who claims to be the legal 
representative produces a probate or a letter of ad¬ 
ministration or any such general conclusive proof 
of his status, then the Court certainly need not go- 
further and should accept that as conclusive. But 
if there is no such evidence then it is not for the 
Court to refer the applicant to separate proceed¬ 
ings but it must itself make up its mind after such- 
inquiry as may be possible. (Kennedy, J. C. and 
Tyahji, A. J. C.). PARUMAL THAWBRDAS v. 
MT. MHAKAN. 92 I.C. 575=21 S.L.R. 20= 

A.I.R. 1926 Sind 113. 


- Mortgagee dying after redemption decree under 

the T. P. Act. 

Proceedings after a redemption decree obtamea. 
under the T. P. Act, Ss. 92, 93 are proceedings in 
execution and where the mortgagee dies after a 
redemption decree, the rights of the mortgagor are 
not barred by hia not bringing the legal representa¬ 
tives of the mortgagee on record within time. 
(Daniels, A.J.C.). Ram Rup v, Ghani Ahmad. 

74 I.C. 162=9 0.L.J. 624 = 

R t D 4OQ0 


- When to he impleaded. 

The decree-holder entitled to apply for the execu¬ 
tion of his decree is bound to implead a representa¬ 
tive of a deceased judgment-debtor, for the purposA-- 
of such application,.only when a default under thor 
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fiXEGUTlON—Limitation. 

•4eoi;ee ooours and execution becomes necessary. 
Merely because execution has been unnecessary 

rior 20 years, decree-holder cannot be held o® 

<d6bArrdd from it. {Oldfield dnd Ramesam. «/«/.)• 
ANBAL AMMAB V. VIJIA Naidu. 14 M.L.W. 632= 

&.I.R. 1921 Mad. 693. 

—Limitation. . . ^ ^ 

_ Construction of robkar eanctvnting transfer 

•applicalion, ,010 

In a suit decree was given on loth June, 191o. 

The execution proceedings began on 13th January, 
1925, i.e., within 12 years under S 48, 0. P. Code 
During these proceedings the decree-holder applied 
■for the transfer of the execution under S. 39. The 
'Tobkar in sanctioning the transfer application ran : 
“In my opinion the issue regarding the limitation 
period does not arise in such a transfer and ^e 
proceedings will be the same. The fact that this 
•decree will have to transmitted to the other 
Court is an intermediate proceeding since the 
-property is situate outside the iorisdiotion of the 

that the transmitting Court did in¬ 
tend to decide that no objection as to limitation 
•could possibly arise by reason of the transfer and 
by holding that the proceedings before the trans- 
leree Court were only intermediate proceedings, it 
practically did intend to order execution as 
•distinct from mere transfer. {Dalip S%ngh,J.). 
Devi Das v. Md. akbar Khan. 11 L.L.J. 50l~ 

A I.R. 1930 Lah. 118. 

Whore a patty is directed by a judgment to 
pay additional Court fee before execution is taken 
■out for the purposes of limitation, the period runs 
•from the date of the judgment and not from the 
date on which the Court-fee is paid ; A. I. B. 
1924 Cal. 351, Foil. {Dalai. J.). BUDDHU KHAN v. 

A. BARKER. 100 I.C. 476= A I.R. 1927 A11.33S. 

_The filing of the appeal by objector against 

■the order dismissing his objection against the exe- 
•oution of the decree does not operate as a bat to 
the decree holder taking out fresh execution and, 
therefore, limitation for fresh application begins 
from the date of dismissal of the objection. (Adami 
■and Kulwant Sahay, JJ.). IBRAHIM HUSSAIN 

Khan v. sheopbatap narain. 89 I. C. 886= 

A.I.R. 1926 Pat. 129. 

•- Legislature's policy. 

It is the policy of the legislature that questions 
arising in execution should be investigated and de- 
■oided by the Courts without the least possible 
delay. {Pearson and Oraham, J"«7.). HABIPADA 

Haldar v. baradaprosad Roy Chowdhurt. 

82 I. C. 322 = 51 Cal. 1014 = 
A.I.R. 192S Cal. 331. 

_ Limitalicn is not revived by transfer of decree 

to another Court even with consent of judgment- 

debtor. . 

Transfer of a decree for execution to another 

<3outt does not constitute a revivor even though 

the transfer is with consent of the judgment-debtor 

since the Court transmitting the decree is not the 

Court to decide objections on the part of the 

judement-debtor such that the decree is incapable 

if execution or that execution is barred by limita- 

.tion The Court of execution must determine 

such objection ; 48 Cal. 903. Foil. {Richardson and 

Pa7e, J/.). NARAIN DAS DUTT BANKU Behari 

OHATTOPADHYA. ^ ^ ^ j ^ 

-- Gontimuing absence from jurwdwtton. 

A new starting point is created 
Jtiie execution owing to a fraud on the part of the 


EXECUTION—Mesne prnflts. ' 

judgment-debtor. This continued absence of the 
judgment-debtor from the jurisdiction of the ev¬ 
enting Court is a continuing fraud and a new start¬ 
ing point is created from the last day when the 
judgment-debtor entered the jurisdiction of the 
Ooiut. {Kinkhede, A.J.C.). Khairulla n. SETH 

DHANRUPMAL. 80 I. C. 

A. I. R. 1925 Nag. 82. 

—The period daring which the execution pro- 


oeedingsate stayed (an injunction having b^*! 
obtained by the judgment-debtor) should be de¬ 
ducted. (Chatterje , and Panton, JJ.). JYOTI 
Pbakash Nandi v. Mukti Pbakash nandi. 

81 I.C. 734 = 31 Cal. 130= 
A.I.R. 1924 Cal. 485. 

- “Payment after date fixed without extension of 

time disentitles decree-holder to execute decree. 

Where a decree orduted payment by the appel¬ 
lants of a sum of money into Court by a certain 
date upon which the respondents were directed to 
reoonvey the land to them aad where the 
lants failed to pay the money within time and did 
not obtain extension of time, 

Held, that though the appellants subsequently 
paid the money they were debarred from executing 
the decree. {Young and Baguley, JJ.). 

MAI V. KO-SIT TIN. 85 I.C. 352=3 Bur. L.J. 163- 

A.I.R. 1924 Rang. 375. 

It has never been held necessary that an 
execution application in order to save limitation 
should be directed to the same property or even 
indeed the same person. {Daniels, J.). GOPI 
Nath Shukub v. Sat Narain Shukul. 

74 I.C. 1014 = A.I.R. 1923 All. 38*. 

•Decree incapable of execution. 


Until a decree is capable of execution, limitation 
does not begin. Where the costs though taxed were 
not entered in the decree, an application praying 
that they bo included is not one for amendment of 
decree but for supplying the defect, and in any 
case limitation begins only from the date the costa 
are included. {Greaves and B. B. Ghose, JJ.). 
RAJAKOTi Kumar Mukbrji v. Tinoowbi 
OhAKBABARTI. 70 I.C. 293 = A.I.R. 1922 Cal. 136. 

- Sale set aside—A second application. 

A second application for execution made after 
the sale held on the basis of the first application 
has been set aside at the instance of the judgmeo^ 
debtor, is in essence an application to revive and 
continue the earlier application, and from this 
point of view no question of limitation really 
arises. {Mookerjee and Panton, J J.). JiRA BIBI 
V. MAJIRUDDIN CHOWDHURY. 64 I-G. 849 = 

35 C. L. J. 135= A.I.R. 1921 Cal. 394. 

_Application to attach immovable property 

refused—Second application to appoint Collector 
under S. 22, Dekkan Agriculturists’ Relief Act, 
made while first application pending—Second 
application also disallowed—Limitation for ap¬ 
peal runs from dismissal of second application. 
{Fawcett, J.C. and Raymond, A.J.C.). CHOlTHRAM 
KaLINDAS V. LALBUX. 63 I. C. 310 — 

15 S.L.R. 47= A I R. 1921 Sind 29. 

—Mesne profits. 

- Awarded in kind—Executing Court can con¬ 
vert at market rate and can award interest. 

Where in a suit for recovery of a certain land the 
decree awarded possession with mesne profits at 
the rate of 6 garces 27 putties per annum but did 
not fix the rate at which the grain was to be con¬ 
verted into money and there was also no order as 
1 to interest on the profits, 
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Held, (1) that the execution Court tightly adopt* 
©d the average market rat© to get the correct money 
equivalent in spite of the fact that the decree- 
holder had given a certain rate; and (2) that the 
executing Court \?aB competent to grant interest, 
although no express provision for interest, was made 
in the decree. {Odgers and Cvroenven, JJ.). Baja OP 
BOBBILI V. atyagabi Sodemma. ids i.c. 34 = 

26 M.L.W. 367 = 1927 M.W. N. 66f = 
39 M.L.T. 499= A I. R. 1927 Mad. 954= 

53 M. L. J. 619. 

—Mode ef. 


land. 


Court when can mortgage judgmenUdehtor's 


The Court has jurisdiction to mortgage land but 
ordinarily such a course should not be adopted. 
Where judgment*debtor is in possession of movable 
property sufficient to satisfy a decree but has 
successfully resisted the execution for about 10 
years, and where the executing Court mortgages 
the land of the judgment-debtor for the decretal 
amount, the case is an exceptional one and the 
Court exercises its discretion properly: 1 Lab. 192; 
A.I.R. 1929 Lah. 660 and 92 I. C. 949, Bel. 

2 Lah. 78, Eef.{Addison, J.). Narar DIN v. BUTA- 
MAL. 119 I.c. 231 = A.I R. 1930 Lah. 77. 

■ -The High Court has the power in appropriate 

cases to appoint a receiver and to direct him to sell 
the property in the mofussil. [Banhin, C. J. and 
Buchlond, J.). Raja Pramatha NATH MaliA 
V. H. V. LOW * Co. 51 C. L. J. 270. 

■ * ■ ■ Property charged for decretal amount. 

Immovable property charged with the payment of 
the amount of a decree need not be attached by the 
decree-holder. The proper mode of enforcing the 
charge would be to treat the decree as if it were a 
prelimin.ary decree for sale and afterwards, on 
default being committed and an application being 
made for the sale of the property to pass an order 
in tho nature of n decree absolute for sale; 
41 Mad. 327, Bel. on\ 6 L. W. 701, Expl. {Shrini- 
vasa Aiyangar, J.). M. A. ANATHATiWAB v. NABA- 
tan Prasad. 99 I.C. 656 = 24 M. L. w. 836= 

A.I.R. 1927 Mad. 190. 
- Decree for possession of land. 

It is not within the province of the executing 
Court to order the debtor to dismantle buildings 
on the land as to which the decree was silent, even 
when ordering the debtor to give up possessiot^ of 
the said land in terms of the decree: (1873) 
18 W. R. 527. Foil. (Duclcworth, J-)- KauK Sikb 
V. ONO Hock SEIN. 100 I.C.301- 

5 Bur. L. J. 20i = A.I.R. 1927 Rang. 82. 
- Instahnent decree. 

Where an instalment decree is passed and there 
is a condition in tho decree that on default of pay¬ 
ment of any instalment the whole balance would 
become due, then if the decree-holder waives a 
default by the judgment-debtor and accepts the 
instalment in respect of which a default has been 
made, ho is not competent afterwards to turn 
round and take advantage of tho default clause and 
execute the decree for the whole amount. (Jai 
Lai, J:). GOPAIi Mad v. FIRM GOPAD. 

96 I.C. 784= A. I. R. 1926 Lah. 632. 
- Transfer of Property Act, S. 81. 

Executing Court can determine the order in 
which property would be sold in execution of a 
mortgage-decree when the question has not been 
decided during trial. [Phillips and Madhavan 
Nair, JJ.). CHOKKADINGA TAMBIBAN V. RAMA- 

NADAN. 97 I. C. 588 = 1927 M. W. N. 254 = 

24 M.L.W. 297 = A.I.R. 1928 Mad. 1031. 


819 

EXECUTION— Mode of. '0 ; 

^- Pari of a decree can he executed if that part 

independent of the other parts. 

Though a plaintiff cannot voluntarily split up* 
his decree and take ont execution of only a portioik^ 
thereof while deliberately refraining from execut¬ 
ing the other portion in which the benefit was sub¬ 
ject to an onerous condition, still where part of the- 
decree has by efflux of time, for which the decree- 
holders arc in no way responsible, becomes impossi-- 
ble of execution the plaintiff is in no way debarred 
from executing the other portions of the decree, 
which are entirely independent of such part t- 
10 C.P.L.R. 83, 2>tsc. {Findlay, Offg. J. G.). JAIRAM 
V. Adku. 89 I.C. 135 = 21 N L.R. 148= 

A.I.R. 1926 Nag. 198.. 

-Court cannot arrest though it can serve 

notice on the defendant unless he is within the 
jurisdiction of the Court. {Bupchand Bilaram, 
A.J.C.). FATEH CHAND MADAN GOPAL V. UTAN- 
MAL JHAMANDAS. 88 I.C. 401 = 

A. I. R. 1926 Sind 61. 

- Mortgagc'decree — Execution Court cannot" 

order properties to he sold in particular order. 

The execution Court ought not ordinarily to- 
fetter the discretion of the decree-holder to put to- 
sale whatever property he wished first to sell. 

Where subsequent to the execution of a mort¬ 
gage, a certain portion of the property was pur¬ 
chased by another and where there was a suit on'> 
the mortgage and the suit was decreed and in the 
executing Court the subsequent purchaser applied- 
that the items purchased by him should be sold 
only if the other items were insufficient, 

Held, that the question turned on the form of' 
the contract between the vendor acd the purchaser, 
namely whether the property was sold subject to- 
the encumbrance or not and as in the present case 
it appeared that the sale was subject to the mort¬ 
gage, there was no ground for interfering with the 
rights of the mortgagee to sell the property in any 
order be pleased. {Case-law discussed.) {MullicTi- 
and Boss, JJ.). KBIRODHAR SINGH v. GAJA- 
DHAR Lad MAHTO. 91 I.c. 221 = 6 P.L.T. 893 = 
1925 P H.C.C. 164= A.I.R. 1925 Pat. 484. 
- Collector. 

Where a decree is transferred for execution to- 
the Collector he has absolute jurisdiction to choose 
the best method allowed to him by law for raising 
money to satisfy tho decree but beyoud that it is 
not within his province to decide how much, 
money is due to the decree-holder and how much o^ 
the decree has been satisfied. (Sfunrf and Mukerji, 
JJ.). ABDUD SHAKUR v. SYED ^IDHA^fMAD. 

78 I.G. 429=22 A.L J. 202 = 5 L.R.A. Civ. 93 = 

46 All. 414=A. I. R. 1924 All. 307. 

- Mortgage-decree—All the property covered by- 

the mortgage should be put up for sale. 

Tho decree-holder is entitled to have all the 
properties mortgaged to him put up for sale but it 
is entirely in the discretion of the Court to direct 
in which order the properties should be sold 
otherwise costs may bo thrown away. All the pro¬ 
perties must be advertised for sale and when they 
are actually brought into execution and become 
subject to sale it would be then for the Court to- 
decide on just and equitable principles which pro* 
perty ought to bo first sold. 16 C.W.N. 80, Bef, 
{Dos and Boss, JJ.). BhaqwAN CHANDRA Das. 
V. Rai Sahib Dhabam Narain Dab. 

84 I. 0. 203=3 Pat. 962 = 2 P. L R. Civ. 242== 
1925 P. H. C. 0. 62 = 6 P. L. T. 392=: 

A.I.R. 1924 Pat 802.. 
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EXECUTION— Mode of. 

■ . SuTsty* ^ m 4 

The surety is bound so long as the judgment- 
debtor is bound. The judgment-debtor \b bound so 

long as any payments which he may 

not certified. Execution therefore can be taken 

against the surety till the payments are 
iWoodroffe and Oho.<^e, JJ.). ONKARMAL AQAR- 

WAIiAv. NBITYAGOPALCHAKI. 

67 l.C. 885= A.I.R. 1923 Cal. 313. 
_A Civil Court can order the temporary aliena¬ 
tion of the land of a member of an 
tribe in satisfaction of a money decree. 1 Lab. ^ 
(F. B.) and 1 P, R. 1919 (Rev.), Foil. 
and Dundas, JJ.). SAIN DITTA t>. NUB AHMAD. 

74 l.C. 194=4 L.L.J. 476. 

—Restitutlan. 

- Additional Court-fee. 

A decree-holder, applying for 
decree within 3 years but paying additional Court- 
fee which he is directed to pay, after 3 years, 
cannot recover the amount of Court-fee ®f®®^' 
tion. (Dalai, J.). BUDDHU KHAN v. A BONER. 

100 l.C. 476= A.I.R.1927 All. 333. 

_Where the suit was brought against two sets 

of defendants, one deriving title from the other, if 
the plaintiff was wrongly given pospssion contrary 

to tL decree, it ®P®“ 

apply for restitution. (Daniels, J .C.). 

MT. JAMAGA. ^ J ^ Oudh 16. 

—Right to. 


EXECUTION—Right to. 

_The foot that on some previous occasion the 

decree-holder’s agent had endorsed on a ^ 

sale that property need not be sold does not «®J®P 
the decree-holder from executing the decree against 
such property. (Jackson, J.). RAJAH 
SABADHI APPA RAO «. MUHAMMAD ABDUD 

WAHAB SAHEB. ^ ^ ^ C. 4 ^4 ^ 

_ Decree for specific performance of contract to 

sell. 

Where the plaintifi got a decree lor speoifio per¬ 
formance of an agreement to sell immovable pro¬ 
perty against defendant but did not want to execute 

tli6 d6cr66» ^ * 3 

Held that the defendents were also decree- 

holderk ’ within S. 2 (3) of the C. J*'^ode ^d ag 

such could take out execution of the plaintifl. 

iMacleod,C.J. and CoyaJee,J.). ®AI KAEIMA 

BIBID. ABDUREHMANSAYADBANU. 67 l.C. 

46 Bom. 990=24 Bom. L R-496- 

A. I. R. 1923 Bom. 26. 

-^Partition decree. 


_-A mortgagee cannot, at his own option, 

abandon his righto! selling some of the properties 
mentioned in the decree bofore 

other properties of the judgment-debtor. But. if it 
appears that judgment debtor has no ®®l®®bl6 
interest in the properties directed to be sold the 
decree-holder need not go through the farce of put- 
tine them lap tor sale. (Ramesam and Jackson^ JJ.). 
SEINIVASA A^VANGAB 

_3f6r« small inadvertance. 

The result of holding, that even though an exe¬ 
cution application for a large amount might come 

to be dismissed by the first Court for non-appearance 
or for failure to put in some paper or some such 
formal defect the Court has absolutely no power at 
all to set aside the order of dismissal under any 
provisions of law, would be virtually to hold that 
a person by some such small inadvertance would 
be entirely losing the benefit of a decree passed in 
his favour by a Court of law : A.I.R. 1926 Mad. 980, 
Doubted. (Wallace and Srinivasa Aiyangar, JJ.). 
MUHTHU CHETTIAB V. NARAYANAN. 

110 l.C. 63=81 Mad. 672=28 M.L.W. 297 = 

A I R. 1928 Mad. 528=55 H.L.J. 274. 

_A darkhastdar, who has no title whatever 

to execute the decree at the time of the darkhast, 
cannot remedy the defect by completing the title 
after the date of darkhast. and then try to execute 
tne decree by virtue of that title. (Macleod. C. J. 
and Coyajee. J .)■ PANDUJOTI Kadam Savla 

PTRAJi KATE. 90 I-C. 561 — 27 Bom L-R. 1109 — 
PIBAJI ^ J ^ ^^25 Bom. 472. 

- Jnslahnent decree. , . ^ ^ , 

Where a decree payable by instalments provided 

for lull payment on default, , \ l 

Held, that such decree ceased to be Instelment 
decree on a default taking place. (Macleod, C. J. 
w rrumn J.). Gudabrao Yeswant HARPHALE 

V MAGAN GHELABHAI GUJARATHI. 87 l.C. 769 — 

D. L.R. 461 = A.I.R. 1928 Bom. 326. 


In execution of a decree ^®' 
and lands, at the instance of the plaintifi a Com 

missionerwas appointed to efieot 
bouse first. The Commissioner made a report, but 
before the report could be given effect to, the house 
was burnt down. The plaintifi 

to drop the execution proceedings, but the defen 
dant insisted to carry on the same execution pro 

*^^Se!^^that the defendant should be allowed to 

continue the application for r W 

notissue afresh darkhast. ™ 

Coyajee, J.). CHUNILAD JAMNADAS 
HARJIVANDAS. 67 17 

24 Bom. h. R. 440= A I R- 1923 Bom. 23. 

—- Beneficial owner can be added as a party. 

A beneficial owner can ask to be added as a party 
to a pending execution application. A trans¬ 

feree of a decree can apply to execute it e-^n thougn 
there was an agreement to the contrary . The princi¬ 
ple is clear that parties should 6© 
the record when their rights are in danger, 
nan, J.). RUKMANI A^MAD d RAMAOHANDRA. 

72 l.C. 874=17 M. L. W.67^ 

A. I. R. 1923 Mad. 317 = 44 M^L.J. 122. 

--The second mortgagee who discharges the 

prior mortgage and the decree obtained on that 
mortgage is not an assignee of the decr^ and he is 

not entitled to execute the ir^f”^MUNNl 

Qokul Prasad. JJ.). BORA ShiB LAL d MUNNI 

LAI.. 63 I. C. 604=44 AH- 67= « Jj840- 

■- Maintenance decree creating charge. 

The language of R. 14, 0. 34, C. P. Code makes it 
clear that the rule does not apply unless the decree, 

1 falls.within the description of a decree for payment 
of money in satisfaction of a claim arising under 
the mortgage or charge. The mortgage or charge 
mentioned in this rule must obviously be a 
gage or charge existing prior to the date of the 
decree and not one created by the decree. 

It is not obligatory upon a person to take re¬ 
course to a suit to enforce a charge on immovable 
property created by a consent decree. (1919) 
43 Bom. 631, Distinguished. A decree for mainte¬ 
nance may be made in such a form as to entitle the 
plaintifi to ,realise in execution not only the 
arrears, which had accrued due at the date of the 
institution of the suit but also future maintenance 
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EXECUTION—Satisfaction. 


as it accrues due from time to time. and 

Panion. JJ.) INDBAmaNI DASI t>. SUBENDRA 

Nath Mandat.. 64 I.C. 852=88 0. L. J. 61= 

A. I. R. 1922 Cal. 33. 

—Satisfaction. 

-Every payment on account of a debt is per¬ 
fectly lawful payment irrespective of its effect 
upon the other creditors: 26 Mad. 792, Foil, 
{Jackson, J.). V. Chinnamadu v. Kunhtkanna 
Menon. ^ _ 100 I.C. 24= A.I.R. 1927 Mad. 625. 

—Proof of full satisfaction necessary. 

Where the decree-holder repeatedly makes de¬ 
fault in executing the decree and in appearing be¬ 
fore the Court though ordered by the Court to do 
so and warned that the execution case would be 
filed as fully satisfied if the decree-holder makes 
default, and where there is no proof that the decree 
has, as a matter of fact, been fully satisfied, the 
Court cannot file the execution case as fully satis¬ 
fied though the decree-holder can be penalised in 
other ways for his default. {JaiLal, J.) BHAGWAN 
Das V. Rahim Dad Khan. 89 I.C. 979= 

7 L.L.J.226=26 P. L R. 513 = 
A.I.R. 1923 Lah. 453. 

- Jxtdgment-debtor granting lease of his land to 

decree-holder for 20 years in satisfaction of decree —■ 
Executing Court cannot afterwards curtail the period. 

A money-decree was fully satisfied in 1912 by the 
grant of a lease for 20 years to the decree holder of 
some land belonging to the judgment-debtor. Some 
years later the executing Court on the application 
of the judgment-debtor, cancelled the remaining 
period of the lease and directed that possession of 
the land be restored to the judgment-debtor on 
payment to the decree-holder a certain sum found 
on calculation to be due to the decree-holder. 

Held, that the executing Court had become 
functus officio as soon as the lease was executed 
and the decree was fully satisfied and was not 
therefore, competent subsequently to reduce the 
term of the lease which had been given in full 
satisfaction of the decree in 1912. {Martineau, J.). 

hiba Singh v. madhao. 78 I.C. 870= 

A I R. 1924 Lah. 634. 


—Scope of. 

- Compromise in execution proceedings — Limi¬ 
tation, 

A compromise can be entered into much in the 
same manner as in a regular suit in execution pro¬ 
ceedings, which does not extinguish the decree ; 
and the Court executing the decree is bound, sub¬ 
ject to the conditions indicated by O. 23, R. 3, 
C, P. Code to give effect to the compromise; and after 
recording such a compromise the decree is adjusted 
and the decree to be executed is the adjusted decree. 
The limitation applicable in such a case is that 
contained under Art. 182, Cl. (4), and under Cl. (6) 
of the same article there would be a period of three 
years allowed for the issue of the notice to the 
judgment-debtor to pay under the decree. {Pri~ 
deaux, A.J.C.). R \.MPRASAD w. HARIDAS. 

97 I.C. 768= A.I.R. 1927 Na^. 31. 

- Plea of non-transferability. 

Tf the mortgagors fail to raise the plea of 
transferability before the decree is passed, their 
failure to raise it does not prevent them from 
raising this point in the execution department: 

A.I R. 1924 All. 328 (P.B.). Foil. {Sulatman and 
Mukerji, JJ.). BALIiABHA DA8 t>. MUEAT 
Nauain Singh. 95 I.C. 1048—48 

24 A.L.J. 489= A.I.R. 1926 All. 432. 

-Execution of a rent-decree against some of 

the tenants is limited to their right, title and in- 


EXECUTION—Miscallaneonfl. < 1 —vfoiir- 

terest and does not affect the holding: 42 O.L.J. 232, 
Rel. on. {Suhrawardy and Page, JJ.). BAMPADA 
Nag Madak v. Kanai Rai. 

98 I.C 206=44 C.L.J. 167= 
A I.R. 1926 Cal. 1219. 

-A declaratory decree is not capable of being 

executed. {Martineau, J.), -Maduke v. Sundbb 
Singh. 59 I.C. 594=25 P.L.R. 1921= 

A.I.R. 1921 Lah. 376. 

—Setting aside. 

-A judgment-debtor who once acquiesces in 

the execution of a decree, cannot subsequently 
object to its execution. {Riggs, J.). LAliIi 

Dwarkadas V. Burma railways Co. 

62 1.0. 299=10 L.B.R. 280 = 13 Bnp. L. T. 173. 
—Stay of. 

-An order purporting to shelve papers does 

not amount to dismissal of an application fox 
execution but only to staying the proceedings for 
the time being (Mukerji and Bennett, JJ.). 
Jagannath Prasad v. Sheo nabain. 

123 I.C. 105= A.I.R. 1930 All. 281. 

-Execution of decree as to costs awarded in 

preliminary decree in partition suit need not be 
stayed till the passing of final decree. (JaiLal, 
J.). BIKHI KESH V. MELA BAM. 96 I.C. 416 = 

A.I.R. 1926 Lah. 605. 

- Practice pointed out. 

It is not right for a Judge, upon the making of a 
decree to stay the execution of it unconditionally 
without vt.ry much better cause being shown by 
the defendant than that his property is tied up and 
that he cannot lay his hands upon it for the 
moment. That may be a ground for staying exe¬ 
cution conditionally, on the judgment-creditor 
being in some way secured. It is not correct, under 
these circumstances, to stay execution un¬ 
conditionally, or by imposing a simple condition 
as to giving security for a small amount for 
defendant’s appearance in six months' time. 
(Schwahe. C. J. and Bamesam. J.). SUNDARAM 
MUDALIAR V. MUTHUSWAMI PILLAI. 

88 I.C. 439=21 H.L.W. 635= 
A.I.R. 1925 Had. 908. 

-No application for execution need be pending 

to enable a Court to suspend execution of a decree 
for it can do so in anticipation of an application 
for execution. Hence the period when execution 
was set aside, although no application for execu¬ 
tion was pending, must be excluded. (Abdur 
Rahim and Odgers, JJ.). GOVINDARaJULU NAIDU 
t). Banga RAO. 62 I.C. 265=13 M L.W. 97= 

1921 M.W.N. g8 = A.I.R. 1921 Mad. 113= 

40 M.L.J. 124. 

—MiscellaneouB. 

•- Agency Court—Validity of decree can be ques¬ 

tioned. 

Civil Procedure Code not being applicable to 
Agency Courts the ordinary rule that an executing 
Court will not canvass the legality of the decree is 
not applicable. An Agency Court may refuse to 
sell property within its jurisdiction under a decree 
not passed by an Agency Court and therefore 
not by a Court having jurisdiction. (Krishnan 
and Venkatasubba Rao, JJ.). K. PerraZU v. 
N. M. CHANDRA RAZU. 

69 I.C. 539=16 M.L.W. 669 = 

1922 M.W.N. 728= A.I.R. 1923 Mad. 114. 

- Simultaneous execution under all the Codes 

including that of 1882 was recognised. 

Under the Civil Procedure Codes of 1859, 1877 
and 1862, the legality of concurrent execution has 
always been recognised though in practice it was 
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fiXEOUTlON—HiaoelUneons. 

«iot generally carried out. {Case'law discussed)* 
iMulliok and Kulwant Sahay, JJ .). 

PBA.SA.D V. RAM BAHADUR. 

2 Pat. 328=4 P.L.T. 99 = 
1923 P.H.C.C. 61= A.I.R. 1923 Pat. 224. 

_-Practice —Duly of Courtr—Gompla\nis should 

be considered only when made to Court directly t» 
^pen Court and not through a subordinate officer. 

Complaints such as those by a judgment-debtor 
that bidders had not come or that the process- 
server had wrongly proclaimed that the sale would 
he held at some place other than the place at which 
dt was to be held in fact, should be considered by 
the Court only when they are made to it in open 
Court in the usual way and not through a subordi¬ 
nate officer. {Oldfield and Seshagiri Aiyar^ JJ-). 
JAYARAMA AlYAR V. VRIDHAUIRI AIYAB. 

59 I.C. 167=44 Mad. 33=A.I.R. 1921 Mad. 383. 

EXECUTION APPLICATION. ^ 

See (1) 0. P. Code, 3. 47 and O. 21, R. 11. 

(2) Limitation Act, art. 181. 

EXECUTION OP DECREE. 

See (1) Civil P. O., 3. 47. 

(2) Decree-Execution. 

^-Certifloation. 

See CIVIL P. C., S. 41. 

EXECUTION OP DOCUMENT. 

See (1) DEED, EXECUTION. 

(2) WILL, EXECUTION. 

EXECUTION PROCEEDINIS. 

See (1) 0. P. CODE., O. 21. 

(2) EXECUTION. 

execution sale. 

Accounts. 

Bids. 

Binding nature of. 

Certificate. 

Confirmation of. 

Daty of Court. 

Legal representatives. 

Rights of purchaser. 

Sale subject to incumbrance. 

Setting aside. 

Stranger purchaser. 

Validity of. 

What passes under. 

Miscellaneous. 

—Accounts. . 

__ Appointment for definxie porxod—Management 

continuing after expiry of period—Suit for account — 
Liability to account for entire period. 

Where executors were appointed for a certain 
^period but they continued to manage the estate 
.even after the expiry of that period. 

Beld, that they were liable to account for the 
entire period of their management. {Rankin, C. J. 

cknd B. B. Gkose, J.). Kanti Chandra Tarap- 
DAR V. RADHA RAMAN SARKAR. 34 C.W.N. 273. 

—Bids. 

__It ig no part of the duty of a bidder to in¬ 
form the Court of the existence of the amount of 
incumbrance. {Fawcett and Madgavkar, JJ.). 
D DHARMAPPA V. P. VeNKAPPA. 91 I. C. 426= 
27 Bom. L. R. 1318= A.I.R. 1926 Bom. 33. 
_ highest bid—Discretion of Court to accept or 

By reason of the third condition on the back of 
the sale proclamation a discretion is reserved to 
the Court to accept or not to accept a bid in view 
^f the particular oiroumstances disclosed in the 
<jase. and it shall be in the discretion of the Court 
or the officer holding the sale to decline acceptance 
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EXECUTION SALE—Ceptlflcate. 

of the highest bid when the price offered appears 
so clearly inadequate as to make it advisable to 
do so, but while not accepting a sale or ordering 
a re-sale the Court should state some reasons 
for its so doing: 21 C. L. J. 174 and A.I.R. 1928 
Cal. 316, Appl* {Mukerji, J.). RAMSAKHI V. 
RADHANATH. 94 !• C. 46= A I R. 1928 Gal. 827. 

“Sidd6T$ CLte pTesum^d to hid oft the tindetstand^ 
ing that the sale would be concluded soon. 

Bidders in auction-sale should be presumed to 
make an offer on the condition that it would be 
accepted or rejected within the period during which 
such sales ordinarily last and in the absence of 
anything to show that they consented to the period 
being protracted to any length of time it must be 
held that the offer was not intended to be open, for 
a number of days (in this case 6 weeks.) {Walms- 
ley and Mukerji, JJ.). TULARAM BHUTANIAR v. 
PURNENDRA NABAIN Rai. 78 I.C. 710 — 

A. I. R. 1923 Cal. 557. 

- Property knocked down—Court can order a 

re sale notwithstanding. 

Sale is not concluded when a property is knocked 
down and the deposit made. Having regard to the 
provisions of the third condition of sale set out in 
Form No. 29, Appendix E of the First Schedule oj 
the Civil Procedure Code, the Court has discretion 
in the matter and the order directing a re-sale of 
the property is within the Court’s jurisdiction. 
{Newhould, J.). PAZIL MEAH V. PBOSANNA 
KUMAR ROY. 68 I.C. 305= A I R. 1923 Cal. 316. 
—Binding nature of. 

Wrong property sold — Procedure. 

Where plaintiff allows by mistake one of his 
properties to be sold at a Court-auction along with 
other properties of his. 

Held, (1) that the Court sale was not a nullity, 
(2) that without setting aside the sale a 
mere suit to recover the property from the pur¬ 
chaser does not lie. {Macleod, C. J. and CoyajeOt 
J.). Naga BHATTA V. Naqappa. 67 I. C. 857= 

24 Bom. L.R. 423=46 Bom. 914= 

A.I.R. 1923 Bom. 62. 

- Sale in execution is not binding on persons not 

parties. 

Persons who are not parties to a decree are not 
bound by it, and ordinarily therefore a sale in 
execution of a decree does not operate to pass the 
property of any person who is not bound by the 
decree. A Court has no jurisdiction to sell the 
property of persons who are not parties to the 
proceedings or properly represented on the record. 
As against such persons decree and sales would be 
a nullity and might be disregarded without any 
proceedings being taken to set them aside. (Lwtd- 
say, /.C.). JADUNATH SINGH v. MST. AFZAL 

Khanam. 8 O.L.J. 191 = A.I.R. 1921 Ondb ISO. 
—Certificate. 

- Rights of parties to sale are determined by certi¬ 
ficate of sale. 

The rights of the parties to the sale proceedings 
are determined by the certificate of sale, which 
finally vests the property in the auction-purchaser, 
and subject to any mistakes in the certificate of 
sale, which it is always open to the Court or officer 
granting the certificate of sale to correct, the title 
so acquired cannot be afterwards disturbed in any 
subsequent proceeding at the instance of any 
person who was a party to the confirmation of the 
sale. {Kanhaiya Lai and Ashworth, JJ.). Nand- 
KISHORB V. BADANSINGH. 93 LC. 378= 

48 All. 568 = 24 A.L.J. 687= 
A.I.R. 1926 All. 573. 
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EXECUTION SALE—Oeptifioate. 

-—The Bale certificate is not essential for the 

reaction of the title in the auction-purchaser. It is 
merely a piece of evidence. So, adverse possession 
against an auction purchaser begins at least from 
confinnation of sale, {Wazir Hasan^ J.C. and 
Neave, A. J, C.). Mt. Mahmud-un-nissa v. Sted 
LAHIDBaza. 84 I. C. 98=11 O.L.J. 466= 

A.l.R. 1928 Ondh 20. 

- Ambiguity. 

Where there are in the sale certificate two des* 
oriptions of the property which cannot be reconciled 
it is open to the Court to look at the decree in the 
suit and to determine which of these descriptions 
really governs the sale. 19 C.L.J. 182, Foil. 
(Daniels, J.). Mukhbar Ahmad v. Kabi Ahmad. 

78 I.C. 666 = A.I.R. 1924 All. 896, 
—Confirmation of. 

- Private satisfaction of decree after sale hut 

before confirmation—Practice explained. 

A private satisfaction of a decree certified in 
Court after the sale of immovable property has been 
held and before the confirmation of the sale is 
ordered, does extinguish the decree and prevent 
the Court from confirming the sale in favour of the 
auction-purchaser, if he be the decree-holder him¬ 
self; but it does not extinguish the decree and pre¬ 
vent the Court from confirming the sale, where a 
third person has purchased the property bona-fide 
at the auction sale: 10 All. 1G6 (P.C.J AprA.', A.l.R. 
1928 Nag. 43. Not appr.\\0 All. 88; 85 Rom. 516. 
Dist.\ A. I. R. 1926 Nag. 298; Nag. C. R. 201 of 1925 
and A. I. R. 1928 Nag, 136 (2), Appr.\ Nag. S. A. 
405 and 406 of 1923 Diss. from ; A. I. R, 1922 Nag. 
248, held too widely enunciated. {Findlay, J. C. and 
Kinkhede and Prideaux, A. J. Cs.). SHANKAR v. 
JAWAHARLAL. Ill I. C. 89S = 

24 N.L R. 127 = 11 N.L.J. 142= 
A. I. R. 1928 Nag. 265 (F B ). 

- Parties to decree settling their claim before 

confirmation. 

Where the judgment-debtor and the decree- 
holder come to a settlement before the sale has 
been confirmed, there is no decree left capable of 
execution and executing Court is functus officio 
and cannot thereafter confirm the sale. The posi¬ 
tion would be very different if the sale has been 
confirmed and the parties to the decree come to a 
settlement while legal proceedings for the reversal 
of the order of confirmation are in progress; S. A. 
No. 405 of 1923, Foil. (Findlay, J. C. and Pri¬ 
deaux, A. J. C.). MaROTI V. VlTHOBA. 

100 I. C. 565=A.I.R. 1928 Nag. 43. 
- Qurudtearas Act—Order is not appealable. 

The executing Court can pass an order in 
spite of the fact that the sale had been confirmed, 
setting aside the confirmation of the sale on the 
ground that the balance of the auction-money had 
not been paid. (Addison, J.). RADHA KISHAN v. 
Habi Singh. 100 1.0.800= 

A I R. 1927 Lah. 337. 

-The executing Court has no jurisdiction to 

set aside a sale which has once been confirmed. 
(Addison, J ). RADHA KtshAN v. HARI SINGH. 

100 I.C. 800=A. 1. R. 1927 Lah. 337. 
- Court sale is not complete until confirmation. 

When a Court sale takes place, the sale in favour 
of a particular individual is not complete unless 
and until it receives the confirmation of the Courts. 
It is the acceptance of the Court that constitutes 
the contract. When the person asserts that the 
Court-officer had power to bind the Court by his 
acceptance of a bid, he must prove his contention. 
The mere fact that in the published conditions of 
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sale there is no statement to the effect that it is- 
subject to the confirmation of the Court cannot he-- 
treated as implying that the Court had renounced 
its power of confirming the sale before it conld take- 
effect. (Krishnan and Odgers, JJ.). RATNASAMI 
PlDIiAI V. SABAPATHT PILLAI. 82 I.C. 793= 

A.l.R. 1923 Mad. 318. 

-Execution sale takes effect from moment of- 

sale and no confirmation is necessary. (Spencer' 
and Eumaraswami Sastri, JJ".). MOLDAYYA PADA-' 
YACHI V. KRISHNASWAMI IyER. 88 I.C. 835= 

21 M.L.W. a36 = A.I.R. 1925 Mad. 98= 

47 M.L.J. 622. 

- ^Effect. 

Though the decree-holder purchaser is unable tO' 
obtain possession that would not entitle him to 
take out further execution for that portion of his-' 
purchase-money which is represented by the pro¬ 
perty puchased by him. Execution comes to an*' 
end with the sale of the property and whether or 
not the auction purchaser obtains possession oF 
the property sold is wholly immaterial for the pur- 
pose of the decree and it does not in anyway affect, 
it. (Das and Adami, JJ.). TBILOKBNATH JHA v, 
BADSMAN Jha. 72 I.C. 938=1 P. L.R. 6= . 

2 Pat. 249=1923 P.H.O.C. 300=3 P-L-T. 30=- 

A.l.R. 1923 Pat. 22. 

—Duty of Court. 

Executing Court has no jurisdiction to set- 
aside a sale which has once been confirmed: A.l.R. 
1927 Lah. 337, Foil. (Addison, J.). BIHARILAL v. ' 
Ramchand. 110 I.C. 773. 

—Legal representatiyes. 

- L. R's of decree-holder—Right to proceed with> 

pending execution application. 

Where the legal representatives of the deceased 
decree-holder and judgment-debtor have been 
brought on record in execution proceedings, the- 
old application made by the deceased decreo-holder- 
for execution remains pending and his representa¬ 
tives can proceed with it. They need not make fresh- 
application under R. 16, O. 21; A.l.R. 1927 All. 165* 
fP. B.), Cons.] A I. R. 1927 Mad. 184, Ref.; 
A. I. R. 1928 P. C. 162 and A. I. R. 1926 Mad. 573, 
Foil. (Perdval, J.C. and Barlee A.J.C ). SHOU- 
BOM.Mj V. NICHUMAL. A.I R. 1930 Sind 283. 

-The representatives of a judgment-debtor are- 

bound by attachment and sale held in execution 
of a decree, although they may not have beeix 
formerly made as parties or that wrong persons-, 
may have been parties to tbe decree. 25 Bom. 837 
(P.C.), Foil. {Misra, J.). Babu LAD v. MT, 
SUHKRANI. 99 I.C. 211 = 13 O.L.J. 813= 

3 O.W.N. 771=A. I. B. 1926 Oudh 613. 

—Rights of purchaser. 

- The description given in sale proclamation is-- 

not binding. 

In an execution sale the decree-holder may be 
bound by the description given by him in the sale 
proclamation, but tbe purchaser who has purchased 
the property described in a particular way in the 
sale proclamation can claim a higher or different- 
right which the judgment-debtor actually had- 
and which the purchaser has really purchased. 
(Snhrawardy and Graham, JJ.). TariNI OHARAN 
V. Grish Chandra. 115 I.c. 8i= 56 Cal. 173= 

48 C.L.J. 97=32 C-W.N: 587= 
A.l.R. 1928 Cal. 880. 

-Where after an execution sale it turns out 

that tbe judgment-debtor had no interest in the^ 
property sold, the auction-purchaser is not entitled^ 
to the refund of the purchase money : 10 L.B.R..76^ 
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MAUNG NAUNG V. MAUNG 

6 Rang. §68 = A.I.R. 1928 Rang. 2 / 2 . 

An Unction-purchaser, 'frho is a s**™®*®* 
the suit, is not bound to look behind the de^eeof 
the Court and he acquires an indefeasible "O 

the property purchased by him in such 8^1®- 

(Johns«m«, J.) MT. J 2S- 

104 I.C. 222 = 10 L.L J. 2 d- 

A.I.R. 1927 Lah. 685 . 

_A transferee of whole interest in joint family 

property even in an execution sale under 

decree is entitled to contest the validity » 1*5®“® 

fer made by one of the members of °o 

the ground of want of legal «!?. 

(F.B.), Appl. (Mears, C.J. and K\ng, J.). BAJ Bal 

liAW Prasad v. dalip Nabain Singh. 

LAW r'K J ^ J ^^26 All. 718. 

—__^Where an auction-sale takes place i“ 

exercise of a jurisdiction vested in a ® 

"‘■V de"'«e. 

-- Wrong form of proclamalton. 

Where by carelessness or oversight a wrong form 
ia used for the proclamation of sale, in order to 
find what rights the auction-purchaser obtained 
under the sale the true meaning of the decree undw 
which the sale took place as well as the 

mg8 leading up to the /“pBOgANNA 

IS B Ghose and Panton, JJ»)> BaIjI 
BAT n. Phem Chand Wahapatra.^^^^ 

-sale in purehu.e nti«S“ fo 


7-7,JSS-oZ jZnZent-Mtor entitled to 
fZfeft T decrefaT Zoint-Condnet of parties 
Sizing plrJLse was only for benefit of decree- 
holder^Jndgment'debtor is tiof entitled to any 

‘"relutKl’fp'ut'ed that as a general proposi¬ 
ti'^ 0 °^ if onl/one of ^-ZoitTol ftZ 
^iirnbases the property at auction in iieu ot tne 

decretal amount, the purchase, in the »^®®°®® 
anvthing positive to the contrary, must be deemed 
?o have bleu made on behalf of all the interested 

^“But'wh?re”a judgment debtor is interested in 

enUtfed” to^anytototost to the" pr”ope?tTp«rohased 

Ty toe Liree holders. Even if it be conceded that 
otolnarily if the purchase is made by the decree- 
holder in lieu of the deerotal amount and the 
payment is merely set ofl against the decree, then 
it may be deemed that the purchase is made on 
"hAlialf of all the person‘s interested in the decretal 
amount whXr plaintiffs or defendants, the Court 
has to Fee .vhotberthat inference can bo properly 

drawn in view of the conduct of both the parties 
throughout the proceedings in the particular case. 

A co-mortgagee had refused to ]om in the mort¬ 
gage suit brought by the other mortgagees and bad 
Lt himself brought any suit within limUation on 
the basis of the original document which he retain¬ 
ed in bis possession and the suit had to be brought 
on the batis of a certified copy. Then be was made 
a defendant and was not allowed to be transposed 
as a nlaintiff because he had some subsequent 
mortgaies on the property and thus occupied a 
double capacity, namely of oo-mortgagee as well 
■as of subsequent mortgagee. When the decree was 
passed, permission was granted to the deoree- 
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holders to bid. The mortgagee in question mad& 
no attempt to bid himself. After the sale ha^ 
taken place he applied to have the sale set- 
aside. In his application he clearly stated that, 
the property had been purchased for deorea-holders.. 
He never suggested that the purchase bad also been.» 
made in his interest. . v * 1 . 

Held, that having regard to the attitude of Dottx» 
the parties it cannot be held that when the pur¬ 
chase was made it was made on behalf of M^haa 
Lai also : 37 All, 546, Dist. {Sulaiman and Pyves,, 
JJ.). MAKHAN LAL V. SOHAN LAL. *.C. 665- 

23 A. L. J. 257 = A.I.R. 1925 All. 331. 
_ Purchaser need not enquire if decree and sale ■ 

are valid. , l t .. 

Where a person purchases the property of a 

minor at an auction-sale in execution of a decree 

against a minor, i. - i. ' 

Held, it was not necessary for the purchaser to^ 

enquire whether the decree and the sal© there¬ 
under were for valid reasons. {Walmsley and. 
M.N. Mukerji,JJ.). UMA CHABAN CHKRAVABTI U.. 
GUtoAM BAa. 83 I. C. i040=39 O.L^J. 394 = 

- -Refund of ^purchase money. 

A suit by auction-purchaser at a sale in execu¬ 
tion of a decree for rent, against both the decree- 
holder and the judgment-debtor for refund oftho; 
purchase-money and also for compensation i^ not- 
maintainable on the ground that the judgment- 
debtor had no saleable interest in . the land. 
22 C.W.N. 760, Foil. There is no warranty of title-- 
in the case of a sale under a rent decree. 17 C L.J, 
652, Exj[>l. {Rankin and B. B. Ghose, J J .). BaNK^. 
BEHABY das V. GUBDAS DHAR. 80 LC. 257 — 

40 C.L.J. 157 = 28 C W.N. 20 = 
A.I.R. 1924 Cal. 172. 

•Bona fide purchasers are not protected where 

V.__ ^ fit 


Court has no initial jurisdiction. 

Courts will, as far as possible, protect innocent 
purchasers from the consequences of irregularities, 
and defects of procedure at Court sales for the rea¬ 
son that strangers are entitled to presume that the, 
proceedings of Courts are regular, but such help 
cannot be extended to the overlooking of patent 
want of inherent jurisdiction on the part of the 
executing Court. {Spencer and Devadoss, JJ.). 

VIKRAM LEY V. LAKSHMI NARASIMHA. 

76 I.C. 269=18 M.L.W. 747 = 
A.I.R. 1924 Mad. 144. 

_ Properties sold in one lot before decision of 

High Court that tJiey should be sold in separate lots. 

In the execution of a decree on threo mortgage- 
bonds a sale of all the properties in one lot took. 
pl-,»ce. The High Court, on an objection by one of 
tbo transferees of the judgment-debtor, 

Held that each property separately mortgaged, 
ought to have been separately sold. The sale having-, 
been held before the High Court’s decision the 
deoree-holder, auction-purchaser applied for posses¬ 
sion in spite of the judgment of the High Court. 

Held that he was not entitled to possession. He 
can, however, apply alternatively by way of amend¬ 
ment of his application for an order or resale of the- 
properties separately in accordance with the Highi 
Court’s direction. {Walshand liyves, JJ.). Har- 
BAN8 Nath v. Achraj NAth. 65 I.C. 16= 

A.I.R. 1922 All. 375. 
— -Where a mortgagee of a raiyati holding with, 
fixed rates purchases it in execution of his deorea 
on the mortgage, where the original lease subsists, 
and the mortgagee has notice of it, ho is bound by 
the terms of the original kabuliyat and must pa^ 
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■rent and interest in acoordAOoe therewith. 24 Oal. 
S7, Dist.\ 32 Cal. 268 (F.B.). FolL (Tsunon and 
■Chaudhurij JJ.). BHUT Nathv, RAMA NatH. 

48 Cal. 93 b:A.I.R. 1921 Cal. 199. 

- - Collusive agreement by mortgagor—Not bind-- 

ing on mortgagee — Auction-purchaser. 

Where the mortgagor in possession entered into 
an agreement with his tenants after the date of 
(mortgage that they should thenceforward pay him 
nagdx rents and up till the time of the agreement 
they paid produce rents and the rate settled on 
nompromise was considerably lower than the fair 
rent, and this low rate was entered into in collu¬ 
sion with tenants after taking heavy nazarana be* 
'Cause the mortgagor saw no means of saving his 
property. 

Held, that the mortgagee would not be bound by 
the agreement. 1 P.L.J. 563, Rel. on. {Coutts and 
Sultan Ahmedt JJ.). MATHURA RAI v. MANDIL 
Das. 1921 P.H C.C. 165 = A.I.R. 1921 Pat. 183. 
—Sale subject to incumbrance. 

- Purchaser cannot challenge validity of the 

mortgage in mortgagee's suit. 

Whore a person purchases certain property in 
■execution of a money-decree expressly subject to a 
mortgage on it and admits the existence of the 
•mortgage it is not subsequently open to him to 
challenge the mortgage in a suit on the mortgage 
by the mortgage : A.l.R. 1923 Nag. 282 and 47 Cal. 
446, Bel. on. {Findlay, O. J. C.). GOVINDRAO v. 
HlRCHAND. 9S I.C. 563 = A.I.R. 1926 Nag. 446. 
—Setting aside^Ancestral property. 

-A sale of ancestral property by a Civil Court 

■is not void in law. {Stuart and Ryves, JJ.). DlLIP- 
NAHAIN SitIGH V. PABMAOTI BIBI. 67 I. C. 931 = 

17 A.L.J. 982 = 42 All. 38. 
—Setting aside—Application. 

- An application to set aside sale is not one in 

■ execution. 

An application for setting aside a sale cannot be 
■regarded as an application in a proceeding in 
execution of a decree or order because when the 
sale of the property attached in execution has been 
•completed, and the purchase money has been paid 
into Court, nothing more remains to be dooe in res* 
.pect of the execution of the decree as against that 
property, {Das and Adami, JJ.). L. N, NATHSAHI 
Deo V. M. P. U. Nathsahi Deo. 69 I.C. 613= 

1922 P.H.C.C. 363=1 P. L-R. 55 = 

2 Pat. 243 = 4 P.L.T. 3b7=A.I.R. 1923 Pat. 29. 

-The judgment-debtor is entitled to apply to 

have the execution sale set aside on the ground of 
fraud even after the confirmation of the sale. 
{Coldstream, J.). MT. JANNAT v. AbDUD RAHMAN 
Khan. 112 I.C. 847. 

- Proof of fraud. 

Where in an application to have an execution 
sale set aside for fraud, fraud has bees established, 
the onus is on the person who alleges that the ap¬ 
plication is barred to prove it. {Coldstream, J.), 
Mt. Jannatv. ABDUL Rahman Khan. 

112 I. C. 847. 

—Setting aside—Fraud. 

-No presumption of fraud against the guar- 

diau ad liiem of a minor in a suit can be drawn 
from the more fact that he did not defend the suit, 
especially when the parties mainly concerned in 
the suit did not choose to defend it. {Phillips and 
Madhavan Nair,JJ.). K. ANANTHACHABIAR v. 
RANOAOHABlAli. 98 I.C. 463 = 

A. I. R. 1927 Had. 209. 

■;- Decree obtained by fraud —Bona fide purchaser 

'xn executicn—Bights discussed. 


Execution SALE***'Betting aside—Fraud. 

In cases of sale in execution of a decree obtained 
by fraud, where a stranger has purchased, the Oourt 
should determine, whether it will be in accordance 
with the principles of justice, equity and good con¬ 
science to set aside the sale. The Court has, in 
fact, to reconcile two conflicting principles. On 
the one hand, fraud is an extricsio collateral act. 
which vitiates the most solemn proceedings of 
Courts of justice, and avoids all judicial acts, 
ecclesiastical and temporal. A Court of Equity 
will wrest property, fraudulently acquired, not 
only from the perpetrator of the fraud, but from 
his children and his children's children or, from 
any persons amongst whom he may have parcelled 
out the fruits of his fraud, and will restore it to 
those from whom it has been fraudulently abstract¬ 
ed. On the other hand, against a purchaser for valua¬ 
ble consideration without notice, the Court will not 
tike the least step imaginable ; a purchase without 
notice for a valuable consideration is a bar to the 
jurisdiction of the Court. On the facts of each case, 
the Court has to determine which of these dootiines 
prevails. In the solution of the problem, we have 
to bear in mind that the protection given to the 
purchaser had its origin exclusively in 
equity and is based entirely upon the conception 
that a Court of Equity acts solely upon the 
conscience of litigant parties, by compelling the 
defendant to do what and only what in pro con- 
sientiae he is bound to do. If the relations be¬ 
tween the two contestants standing before the Court 
are such that, in equity and good conscience, the 
plaintifl ought to obtain the aid which he asks, 
and the defendant ought to do or suffer what is 
demanded of him, then the Court will interfere 
and grant the relief ; if the relatioDS are not of this 
character, then the Court will withhold its hand 
and will leave the parties where they stand. The 
protection given to the bona fide purchaser, there¬ 
fore simply means that from the relations subsist¬ 
ing between the two parties, specially that which 
is involved in the innocent position of the pur¬ 
chaser, equity refuses to interfere and to aid the 
plaintiff in what he is seeking to obtain, because it 
would be uDconscientious and inequitable to do so ; 
the Court will not, in such an event, aid either 
party agrinst the other. It does not determine the 
question of title between parties. It is in most cases 
available only by way of defence. It is a shield 
in the hands of a>defendant, to protect him against 
the claim of his adversary. It means that equity 
will refuse to interfere to aid the plaintiff in his 
suit, because, under the circumstances of the case 
it would be unconscionable that the plaintiff 
should have what he seeks to obtain. It enforces no 
right, but simply refuses to inturfore in the plain¬ 
tiff’s behalf. [lAookerjee and Rankin, JJ.). BIBES- 
WAB Ghosh v. Panchcoubi Ghosh. 74 I.C. 97S= 

37 C.L.J. 145 = 27 C.W.N. 887= 
A. 1. R. 1923 Cal. 538. 

■ Material facts suppressed—Court has inherent 

power to refuse to confirm the sale. 

The Court has an inherent power to refuse to 
allow the sale to be carried out if it is satisfied 
that the Court has been misled either in giving 
leave to bid or in fixing the reserve price. In order 
to show that the Court has been misled it is neces¬ 
sary to show either actual mis-statements to the 
Court or non-disclosure to the Court of relevant 
facts unknown to the Court and which there was a 
duty to bring before the Oourt. Where the decree- 
holder put in an affidavit of which the tenor waa 
that it was very doubtful whether the judgment- 
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debtor had any interest in the property at all which 
was proposed to be sold, that they had claims to it 
which were subject to litigation and the outcome 
of the litigation, like most litigation, was uncertain, 
and that it was impossible, therefore to give any I 
idea of the market value, and further added that 
the market value of the lot in question might be 
fixed at Rs. 3,000, but suppressed a fact well kno wn 
to him, namely, that the pro^rty, in respect of 
wMcb the judgment-debtors claimed and had since 
been held by the Court to have, a two thirds 
interest, had been put up 

before and that the Court had fixed Rs. 45,(K)0 as 
the reserve price and a bid of Rs. 36,000 had been 
refused on the ground that it was not groat 

enough. 

Seldy that there were all the elements necessary 
for the Court to act on its inherent powers and that 
the confirmation of sale was rightly retused. O. .al, 

R. 92, C.P.C., is no bar to the Court interfering to 
cancel the sale even though no party has applied 
therefor. {Schwabe, C. J. and Wallace, «/-). 

RAGHAVACHARIAR V. MUBUGBSA MUDALI. 

72 I.C. 543=46 Mad. 583=17 M L.W. 750 = 

32 M L T. 285 = 1923 M.W N. 323= 
A.I.R. 1923 Mad. 635 = 44 M.L J. 680. 
_Where at auction sale certain property was 

sold as non-ancestral, though F®^}*y 

ancestral; and it was clear that the plaintiff- 
iudement-debtor had knowledge of the execution 
iud had an opportunity of being heard In the 
execution Court and afterwards he sought to set 
aside the auction sale on the ground of fraud. 

Held, that this was no evidence of any fraud on 

the part of the defendants. 

Held, further that even if the property was really 
ancestral, as plaintiff suffersd no damage. s®}? 
cannot be sot aside. 28 All. 273; 42 All. 68 Wi. 
(PiqgoU and Walsh, JJ.). BHATBLAY pHDNNI Lal 
1. cLkkerpAN. 67 I C. 934 = 44 adb 380 = 

20 A.L.J. 28l=A I R. 1922 All. 58. 

_An execution sale ought not to be set aside 

merely btcause the sale was held in execution of 
an ex parte decree obtained by fraud where the pur 
chaser is a stranger who was no party to the fraud 
and was not aware of it at the time of paying 
purchase-money. {Teunon and Bv^Uand, JJ^h 
GOPAL POBAI V. SWARNA BEWA.64 I.C. 611 (Cal.). 

-^Though a decree is fraudulently obtained. 

the execution sale under it is not rendered voi , 
unless the auction purchaser was a parly to e 
fraud in the execution proceedings which vitiated 
the sale, {Jwala Prasad, J.). 

SAD u. BAHURANI. 62 I.C 394 (Pat.). 

—Setting aside—Grounds for. 

- It is not -wise and desirable to interfere on 

slender grounds. , ... 

It is not wise and desirable to interfere 
Court sales on grounds not strong enough. As a 
matter of ordinary experience. Court sales are not 
popular and if the impression is created in the 
minds of the public that such sales can be set 
aside on slight grounds it will take away a 8^®^^ 
deal from the security which an act of the Court 
ought to give to its proceedings, much to the P^®* 
judice of the judgment-debtors. [Suhrawardy and 
Qraham, JJ.). MAHARAJ BAHADUR SiNOH BADD- 
CHAR V. SUCHINDRA NATH ROY. 113 ^ G. 562 — 

32 C.W.N. 309= A.I.R. 1928 Cal. 328. 
■Prideaux, A.J.C.—Tho fact that one sale 
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setting aside the sale. {lHacnaiT, A>J,0,)> SHAN* 
EAR RAO V. GANPAT RAO. 105 I. C. 123 = 

A.I.R. 1928 Najg. 34. 

Tif inor properly represented till passing of 
decree but not so represented in execution proceed¬ 
ings —O. 32 is not strictly applied to the stage of 

execution. ^ x- c .u 

Even if there was no due representation of the 

minor in the execution proceedings had in further¬ 
ance of a decree in a suit in which the minor was 
properly represented that faot is not a ground upon- 
which the sale can be sot aside. 

The provisions of O. 32, relating to suits by or 
against minors have no direct application in pro* 
ceedings in execution after the rights of the parties 
have merged in a good and valid decree. At any 
rate the rules in O. 32 are not so strictly applied- 
at that stage ; A. I. R. 1921 Cal. 476 and A.T.R. 
1924 Cal. 847, Foil. {Page and Graham, JJ.). 
RAKHAL Chandra V. Kumadini Debya. 

104 I.C. 337 = A.I.R. 1927 Cal. 930. 
■Non-representation of an infant by a guardian, 
in execution proceedings is nob in itself sufficient 
ground for avoiding an execution sale ; A. I. R. 
1926 Cal. 109 and A.I.R. 1921 Cal. 476, J’oli. 
(Graham, J.). NaKDLCHANDRADAS v. RAJENDRA. 
CH.ANDRA. 104 I.C 196= A.I.R. 1927 Cal. 873. 
-iSaZe. 

When a sale takes place in execution of a 
decree in force at the time, it cannot be set aside^ 
against a bona fide purchaser on the ground that*. 
that decree was afterwards amended: 10 All. IGS- 
(P.C.) and 38 All. 240, Foil. {Sulaiman and Daniels, 
jj.). PiRTHi Nath v. Mt. Kunji Kobr. 

89 I.C. 369 = 24 A.L.J. 65 = 6 L R.A. Civ. 420= 

A.I.R. 1926 Ail. 41. 

-^-^Acquiescence—Plaintiff cannot resile. 

A party, who has submitted to decree (in this- 
case passed by a Foreign Court) and has allowed 
his property to be sold in execution cannot be- 
allowed to file a suit in order to set aside the sale 
to the prejudice of the rights of the auction- 
purchaser on the ground that the whole prooeed- 
ing with regard to him was null and void (e.f/., 
that he was nob served with a summons of th© 
foreign Court. {Macleod, C. J. and Shah, J.). 
Malhar narayan Prabhu V. Vishnu SoNir 
GOVADA. 80 I.C. 754=26 Bom. L.R. 392 — 

A.I.R. 1924 Bom. 351. 

-Flaw in attachment is no ground. 

When a sale has boon duly held, without- 
material irregularity or fraud in publishing or con¬ 
ducting it. it cannot bo considered a nullity 
merely by reason of a flaw in the attachment or* 
the absence of an attachment. 11 Mad. 437, Foil. 
IHallifax. A.J.O.). SHANKAR RAO v. ManIK Rao. 

68 I.C. 643= A.I.R. 1923 Nag. 18: 

_Setting aside—Irregularity. 

-- Consolidated decrees. 

Where two decrees against a judgment-debtor 
have been consolidated and sale takes place in 
execution of both the decrees and property is sold 
by one bid, in order to challenge the sale on the 
ground of irregularity sales in execution of both, 
the decrees must be challenged. {Sulaiman and 
Kendall JJ.). INDAR KOBR V. DHARAM NARAIN* 

^ ’ A.I.R. 1930 All. 556.- 

—Setting aside— Misrepresentation. 

Where a suit was brought, to sot aside an 


took placd ia exocution ot two deoroofl agaiast 
tie sasae peraon^ ia obviously no good reason for 


execution sale on the ground that the sale procla- 
mation contained a misrepresentation but the 
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fiX&GUTlON S&IjE—S etting aside—Hisrepresen* 
tation. 

plaint did not make any imputatioa of fraud 
• against any of the defendant. 

Held, Per Walsh, J. — [Lindsay, J., dissenting) 
'that the suit was maintainable on the ground of 
equity, justice and good conscience, and 

Lindsay. JJ.). GajADHAR PRASAD V. MUHAM¬ 
MAD ABDUL MAJIO. 63 I. 0. 423 = 

19 A. L.J. 530=A.I.R. 1921 All. 327. 
“• ^Mistahe in sale proclamation. 

A sale in execution oannot be set aside in a suit 
Ijy the auction-purchaser on the ground of a mis¬ 
take in the sale proclamation as to the extent of 
'the judgment debtor’s share in the property, where 
it is not proved that any misrepresentation was 
intentionally made by or on behalf of the decree 
holders. (RaUque and Ryves, JJ.). BAIJNATH 

^Prasad v. narendra Bahadur. 

61 1. C. 74 = 19 A. L. J 147 = 
A. I. R. 1921 All. 223. 

—Setting aside—Partial. 

-A sale in execution can be partially set aside. 

{Suhrawardy and Page, JJ.). RAMPADA Nag v. 
Kanai Rai. 95 I.c. 208 = 44 C L.J. 167 = 

A. I. R. 1926 Oal. 1219. 


—Setting aside—Stranger. 

■ . — - — Decree amended after sale-^Sale cannot be set 
aside if in favour of stranger. 

If a wrong decree is passed by the Court and the 
sale takes place in execution of it and a third party 
purchases the property that sale cannot be set aside 
merely on the ground that that decree is subse 
-quently amended. A stranger having purchased 
the property, it is no longer a matter relating to 
execution of a decree exclusively between the origi- 
' nal parties to the suit: 10 All. 166 (P.O ). Rel. on. 
{Lindsay and Sulaiman, JJ.). Agha Husain v. 
QA3IM ALI. 89 I.C. 1018 = 48 All. 94= 

23 A.L.J. 946 = 6 L R.A. ClY 580 = 

A. 1. R. 1926 All. as 

- Sale to stranger under decree set aside in appeal 

or satisfied subsequently by judgment-debtor, cannot 
be set aside. 

A decree is certainly dead as soon as it is satis- 
■ fied as between the patties to it, bub that oannot be 
allowed to afleot the vested rights of others. If 
' the death of a decree by its being set aside in 
appeal oannot be allowed to interfere with a sale 
under it to a purchaser who was no party to 
it. still less can it do so when its death is due 
only to its satisfaction. 10 All. 166 (P.C.).i^olf. ; 
A.I.R. 1922 Nag. 248, Dies, from-, 10 All. 83 and 
35 Bora. 516. Dist. [Hallifax, .4. /. C.). Ram- 
<3HANDRA V. LAKSHMAN. 62 I C. 803 = 

9 N. L.J. 3= A.I.R. 1926 Nag 293 

-A person who is a stranger to the suit is 

justified in believing that the Court had autho¬ 
rity to attach and sell the property sold by it in 
execution : 25 Bom. 337, Foil. (Kanhaiya Lai, J.). 
Mukat Singh u. Misra Paras ram. 

79 I.O. 108= A.I.R. 1924 All. 726. 

—Stranger purchaser. 

■Auction-sales. 


Auction-sales specially when the purchasers 
at Hdch sales are strangers and particularly rent 
•sales, which are of constant occurrence, should not 
be liRhtly held inoperative, inasmuch as anything 
which iInpai^^^ the security of purchasers at such 
sales u-ud-i to lower the prices of propertias set up 
for sale. (Ross and Fdzl AH.JJ-)- 
V. Nn,MANi Nath. 113 I.C. 681=8 P^. 122— 

9 P.L.T. 627 = A.I R- 1928 Pat. 615. 


EXGCUTION SALB—Yalidity of. 

Reversioners of judgment-debtor cannot get the 
sale declared invalid for want of necessity. 

Where an alienee, who is an outsider, finds that 
the alienor's debt is a decretal debt, he need not 
mike any further inquiry and the reversioners will 
not be allowed to go behind the decree. The rule 
is however, not applicable where it is olear that 
the alienee’s suspicions should have been aroused 
by thfl surrounding oircumsbances Or where it is 
proved that he actually had knowledge of the bad 
faith of the decretal transaotioa : 21 P.L.B. 1912, 
Foil. (Chevis and Campbell, JJ.). RANA SINGH 
V. RULLTA. 68 I.C. 99 = 3 Lah. 139 = 

92 P.L.R. 1922= A.I.R. 1922 Lah. 299. 

'Sale cannot he impugned so long as decree re¬ 
mains valid. 

A yide auction-purchaser need look only 
to the decree and order of sale of the executing 
Court and is not bound to enquire further into the 
title and. so long as the decree remains valid, the 
proceedings taken under that decree, so far as they 
afiect third parties in the same position as bona 
fide auction-purchasers, oannot be impugned: 
29 Bom. 435 (P.B.) and 10 All. 166; 15 I. A. 12 (P.O), 
Foil. {Le Rossignol and Campbell, JJ.). INDAR 
SINGH V. PRABHU IjAL. 66 I. C. 4= 

3 Lah. 88 = A.I.R. 1922 Lah. 277. 

— A bona fide purchaser who is not the decree- 
holder, or any person claiming through him, at an 
auction-sale in execution of a valid decree acquires 
a valid title to the property purchased by him and 
is not affected by the subsequent reversal or modi¬ 
fication of the decree: 14 C. 18 ; 10 A. 166 ; 26 0. 
734; 37 C. 107. Foil. {Broadway and Martineau, JJ.). 
Tara Chand v. Abdul Ahad. 67 I.C. 891 (Lah.). 

—Validity of. 

■Want of attachment is a mere irregularity 
and does not, by itself, vitiate the execution sale. 
Consequently an execution sale held without attach¬ 
ment Is not per se void but only can be set aside on 
proof of injury. (Bhide, J .). MAHOMED AKBAR 
Khanv. Amar Nath. 122 1.0. 102=12 L. L.J. 71. 

.■The faot that the property was not attached 
before the execution sale would amount merely to 
an irregularity and would not mike the sale void. 
[Addison, /.). MAHOMBO ABDULLA V. JAMIAT 
RAI. 121 1.0.369. 

■Relief oa the ground of mistake can be given 
in the case of sales held through the intervention 
of Court. {B.B. Ghoseand N.K. Bose, JJ.). WAZIR 
ALI V. NASIMANNESSA BIBI. 116 I.C. 634= 

A.I.R. 1928 Cal. 865. 

.The death of a judgment-debtor after attach¬ 
ment of the property and before sale does not neces¬ 
sarily invalidate the sale. Such a sale is good 
unless appropriate steps are taken to have it set 
aside. [Suhrawardy and Graham, JJ.). Hara 
Prasad v. Gop.alchandra. loo I.C. 997= 

43 C.L.J. 73 = 31 C.W.N. 299 = 
A.I.R. 1927 Cal. 315. 

- Sale after death of guardian ad litem is not a 

nullity. 

A sale held in execution of a decree afte r the 
death of the guardian ad litem of a minor judg¬ 
ment-debtor without appointing a fresh guardian is 
not a nullity: A.I.R. 1924 Mad. 130, Rel. on; 23 Cal. 
686, Jf’off. [Macnair, A.J.C.), BALDBO PRASAD V. 
KUSAM Singh. lOl I. G. 238=23 N.L.R 146= 

10 N.L.J. 27=A. I. R. 1927 Nag. 198. 

-A sale in execution is good even though at 

the time the sale was held the application for exe- 
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BX8C0TION B&LB—Yalidity of. 

•oatiou WAS batted. {Mullich and Scroop, JJ-). 
tliACHUMAN Pandry v. Dwahi Sahu. 

.101 I.C. 694=8 P.L.T. 494=A.I.R. 1927 Pat. 261. 

- Stay ordered—Sale held in ignorance of the 

■order is without jurisdiction. 

A sale held in ignorance of the order for stay 
•passed by an appellate Court is without jurisdiction 
and must be set aside. An order to stay passed by 
an appellate Court is an order to a Subordinate 
Court to stay its band and in that sense it bears no 
.analogy to an injunction which is aa order to a 
party to refrain from doing a certain act. The former 
takes effect from the time of its pronouncement and 
its communication is only needed to make it known 
•to the Court which is directed to carry it out. Its 
force is not suspended till it is formally communi¬ 
cated to the Court concerned. An injunction is 
■however binding on the party to whom it is issued 
from the time it is communicated for there can be 
no attempt unless the party concerned knows what 
'he is req^uired to do or to abstain from doing and a 
. Court cannot punish a man for doing what he did 
not know he was .forbidden to do. {Kanhaiya Lai 
.itndBovs,JJ.). 8AHO NAND KISHOBE v. SHADI 
RAM. 961 C. 137= A I.R. 1926 All. 457. 


- Mere mis-description. 

A mere mis-description would not necessarily 
invalidate the sale but would amount to a mere 
irregularity if the parties concerned knew what 
had been attached and had been actually sold. 
4Findlav, Offg.J.C.). TiKABAM v. Nabayan. 

a y, MU 92 I.C. 44 = A.I.R. 1926 Nag.24B. 

^_ Persons not parties to a decree—Court Jiving 

■no jurisdiction to sell property—Sale is void ab initio. 

Though mere irregularities of procedure in ob¬ 
taining the decree or in execution thereof do not 
:afford a sufficient ground for setting aside sales in 
< execution, yet where the Court has no jurisdiction 
to sell the property in suit the sale is void ab intUo. 
Persona who are not parties to a decree are not 
bound by it and ordinarily, therefore, a sale in 
execution of a decree does not operate to pass the 
property against any person who is not bound by 
•the decree. (8 O.L J. 191. Foil.). A Court has no 
jurisdiction to sell the property of persons who are 
not parties to the proceedings or properly represent¬ 
ed on the record. As against such persons the de- 
•cta6B or 8sl6B would bo ft nullity and^ might bo 
disregarded without any proceedings being taken 
to set them aside : 32 Cal, 396, Ref* to. (Raza^ J.). 
"Nabotam dab V. Mahommad R^ZA. 

96 I.C. 14 = A.I R. 1926 Oudh 522. 


‘Sale beyond decree. 


Where property in excess of that ordered to be 
-sold by a decree was auctioned. 

Held, that the sale of the excess portion was ab¬ 
solutely Illegal. {Sulaiman and Daniels, JJ.). 

'Ganga DEVI V. ram Prasad. J® 

23 A.L.J. 558 = 6 L R. A. Civ. 464= 

A I R. 1925 All. 551. 


- Execution-sale is unauihorxsed if prior to tt, 

■the Court has ordered the property to be reUased, 
.though the sale may be held before the Court s order ts 
known to the Sale 

The sale of property in execution depends on the 
existence of the order of the Court directing it to be 
• attached and sold. As soon as this order ceases to 
exist, no sale can take place and if any is held it is 
•unauthorized and of no effect. 12 All. 96, Foil, 
ilCotval. A.J,C.). JlTMADt). ZUMBABIiAL. 

* 84 I.C. 471=20 N.L.R. 16a=A.I.R. 1925 Mag. 60. 


EXECUTION SALB—Validity of. 

Decree against Hindu widow. 

When the question is as to the binding charac¬ 
ter of a sale in execution of a decree against a 
Hindu widow, it is the duty of the Court to go be¬ 
hind the decree and examine the form of the suit 
or possibly even the terms of the document on 
which the claim for the decree was based. {Kendall 
and Pullan, A.J.Cs.). Mt. Raj Kunwabi v. Mt. 

RANI MAHABAJ KUKWARI. 

82 I.C. 832=A.I R. 1926 Oudh 243. 

- Sale of property not saleable under special law, 

is void. 

It is the duty of the execution Court to see 
whether it has jurisdiction to sell a certain property 
and therefore where a sale is prohibited by law, 
e.g., in this case by the Bundlekhand Land Aliena¬ 
tion Act (11 of 1903), the execution Court cannot 
proceed with the sale even though there is a decree 
for its sale. In such a case no question of estoppel 
against the defendant really arises. If, therefore, 
a sale did take place under such a decree it was a 
mere nullity and could in no sense pass title to the 
purchasers. 18 A.L.J. 59, Foil. (Szdaiman. J.), 
SATDHAR t). Ram Chandra. 79 I.C. 532= 

46 All. 153=21 A.L.J. 917=4 L.R.A. Civ. 607 = 

A.I.R. 1924 All. 261. 

- Sale of site in a village. 

The site under the house of a non-proprietor in a 
village ordinarily belongs to the proprietors and its 
sale without the consent of the proprietary body is 
void and not voidable. {Scott-Smnth, Aziaf 

KHAN V. Karim. 71 I.C. 822= A.I.R. 1924 Lah. 396. 

Representative not on record. 

A sale does not neoessarily beoome a nullity, in 
oonsequenoe of a judgment-debtor being dead and 
his legal representatives not being on record, when 
it takes place: 26 M.L.J. 267, Diss,; 18 L.W. 577; 
43 M. 313 ; 1 L.W. 969; 11 L.W. 59; 16 L.W. 931; 
16 L.W. 178 ;46 Cal. 971 and 61 I.C. 823, Foil.; 
43 Bom. 235 and 27 Cal. 528, Diss.; 42 M. 732 and 
10 L.W. 410, {Spencer and Devadoss, JJ.). 

PARAMSIVA THEVAR V. PUIjUK Ruppa Thevar. 

77 I.C. 631 = 18 H.L.W. 780=1924 M W.N. 27 = 

33 U.L.T. 137=47 Had. 525 = 
A.I.R. 1924 Mad. 137 = 45 M.L.J. 829. 

- Sale without notice under O. 21, R. 22 may be 

nullity but without notice to legal representative of J 
—D dying just before actual sale is not a nullity-— 
{Case-law discussed.) 

If any order is passed by an executing Court 
against a party without notice being given to him 
of the application which gave rise to the proceed¬ 
ings the party behind whose back such proceedings 
are taken, will not be bound by the order. Further, 
if process is issued without the notice, which 
O. 21, R. 22 prescribes in cases where the judgment- 
debtor is dead or the deoree is more than one year 
old, the want of notice might constitute a material 
irregularity entitling a person whose interests 
have been affected to apply either under O. 21, 
R. 90 or by suit to have any sale of property that has 
been held upon the decree-holder's application set 
aside. But if the deoree-holdcr has done all that the 
law requires him to do and if the judgment-debtor 
or one of the several judgment-debtors, where 
there are more than one. happens to die daring the 
course of the execution of the sale warrants or it 
may be while the auctioneer ig actually holding 
the auction, the sale is not invalidated by the 
accident of the owner’s death before the sale is 
completed: 22 M. 119 ; 26 M. L. J. 267 and. 
41 M.L.J. 517; 6 Mad. 180 ; 15 M. 399, Dist. 
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EXECUTION SALE—Validity of. 

A decree once passed does not become barred or 
incapable of being e:£eonted by reason of the death 
of a judgment debtor, nor do execution proceedings 
abate oTving to the failure of the decree holder to 
bring the legal representatives of a judgment-debtor 
on the record O. 21 R. 22 is the only provision 
which deals with legal representatives of patties to 
decrees and that only applies to the commence¬ 
ment of execution proceedings. The legal repre¬ 
sentatives of judgment-debtors who die during the 
course of processes of Court being executed are 
able to watch public sales without being personally 
served with notice. When the law only prescribes 
the issue of notice to them at the commencement 
of execution proceedings, they cannot claim as a 
matter of right to have fresh notice, if their 
representation of the deceased’s estate commences 
during the progress of the carrying out of the 
processes of the Court, nor are they justified in 
treating such processes as invalid for want of 
jurisdiction on the part of the Court and its officers. 
A.I.R. 1922 Mad. 307, Diss. and 25 Bom. 337 (P C.), 
Foil. (Sjiencer and Krishnan, JJ.). DORATSWAMI w. 
Chidambabam Ptli>at. 75 I.C 46 = 47 Mad. 63= 

18 M.L.W. 577 = 1923 M W N. 817 = 
33 M.L.T. 25= A.I.R. 1924 Mad. 130 = 

45 M L.J. 413. 


sale. 


■Irregularity in attachment does not nullify 


When sale has been duly held, without material 
irregularity or fraud, it cannot be considered a 
nullity merely by reason of flaw in the attachment 
or even the entire absence of an attachment. 
Similarly an attachment which was duly made in 
all except some minor detail of which the judg¬ 
ment-debtor had no knowledge at all, must be 
considered a valid attachment for all purposes. 
Even if the order of attachment was not subse¬ 
quently posted in the Collector’s office, that will 
not in any way invalidate or aSect the attachment. 
{Sallifax, A.J.C.). JODHAN v. ^APIL Nath. 

69 I C. 563= A I R. 1923 Nag. 78. 

- Failure to attach. 

The failure to attach tho property before sale 
does not render the sale null and void. It may 
amount to material irregularity but is not suflficien 
unless substantial injury is 
vitiate the sale. A Court has 
without attachment under S. 51 of 
oedure Code. [Daxoson-Miller. C.J. andMflxch, J.,. 
WAZTR NABAIN SiNOH v. SHIKARI R^- 

68 I. C. 363=3 P L^T.^7«=^1«22 P^HX.C.J21^ 

- Sale day fixed by ' District Jjfoc-Tjrt^orary 

tUrtcamand HiyH 
Cottr^ restore status quo ante. certain date 

jua^ent-dobto. and^Jbe 

rrt.roldar from 

but the District Judge refused to stay ^ale 

neld. aUhough ye? in 

Z- ^L’ero. InL^ent powera ^e f 0^6 have 
directed that the sale ^bould not take ^pl^ 

decree-holder having been rest D^triit Judge 

from proceeding with the sal . X commit a oon- 

ahould not have assisted a party 

tempt of the Court once the injunotion is granted 


EXECUTION SALE—What pasBes andep. 

the High Court is bound to see that the order of 
the Courtis carried out (Dawson-Miller. C. J. anS 
Mullick, J.). MAHARAJ BAHADUR SiNGH v. A. H. 
FORBES. 70 I.C. 394= 1922 P.H C.C. 225= 

3 P. L T. 645=1 Pat. 662= 
A.I.R. 1922 Pat. 382. 

-- Final decree in the absence of deceased mort¬ 
gagor—Jurisdiction of person to sell property of per¬ 
son not on record—Sale is a nullity. 

In a mortgage suit against a major defendant 
and a minor defendant represented by the major 
defendant, the major defendant died before th& 
final decree and his legal representatives were not 
brought on the record not a fresh guardian appoint¬ 
ed to represent the minor. The plaintiff applied 
for and obtained a decree absolute and brought tho 
property to sale. The minor, on attaining majority, 
brought the present suit for a declaration that tho 
decree absolute and the proceedings were void, 

Held, that as the defendant was not properly 
represented on the record, the present plaintiff wao 
entitled to the declaration he sought. ^ 

A Court has no jurisdiction to sell the property 
of persons who are not parties to proceedings 
before it, or properly represented on the record. 
As to such persons a decree or sale purporting to bo 
made under it would be a nullity and naight bo 
disregarded without any proceedings to set it aside* 
{N. B. ChatUrjee and Panton, JJ.). RUHINI NAN- 

DAN GHOSE v. BAJENDRA NATH QHOSB. 

61 I.C. 291 (Cal.)* 


—What passes under. 

- Moveable property wrongly sold—True owner 

can recover from purchaser. 

In a sale of moveable property under a decree of 
Court all that is sold is the right, title and inter¬ 
est of the judgment-debtor ; and the leal owner, if 
not the judgment-debtor can bring a suit to recover 
the moveable property or its value from the auction- 
purchaser in the same manner as he would bo 
entitled to recover from the judgment-debtor*. 
Q W R 118, Foil. {Brown, J.). MAUNG PA v. 
ABDUL Gani. 97 I.C. 1029=4 Ran|.202= 

A.I.R. 1926 Rang. 214. 

_ jJortgage-decree — Sale-purchaser acquires inte¬ 
rests of both mortgagor and mortgagee—Alienee of 
properly, subsequent to mortgage sued on not made 
party to suit—Decree does not bind him—Purchaser 
cannot get khas possession as against such alienee but 
he can sue for sale of the property. 

At a sale in execution of a mortgage-decree, the- 
interests of both the mortgagor and the mortgagee 
pass to purchasers ; 22 Bom. 945, Bel. oti- 

Persons who have taken transfers of property 
subject to a moitgage cannot be bound by proceed¬ 
ings in a subsequent suit between the prior mort> 
gageeandthe mortgagor to which they have nob 
been made parties : 18 Gal. 164 

The subsequent transferee has to be afforded aa 
opportunity to rodt:em. He is 

titled to anything more by reason of the fact that 
ho had not been impleaded. This omission oao- 
neither improve his possession nor the reverse:. 
oA A11 4Ad. Rcl. on. 


The purchaser at a mortgage sale has no right tO' 
sue for khas possession of the property as against 
a transferee of the equity of redemption who was- 
not a party to tho suit on the mortgage but hia- 
only remedy is to bring a suit against such trans- 
iQttB for sftl 0 ; 6 Gftl« 317, Foil* {RullsdgCf 
Maung Ba, J.). Ma Kin Kyaw v. R. 0. DAT. 

97 I. C. 243=4 Rang. 96 = A.I.R. 1926 Bang. 183* 
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EXECUTION SALE—What passes under. 

Sale. 

The expression “all moneys due from tenants in 
respect of arrears of rent” where proprietary rights 
are purchased in execution includes also any rent 
decree obtained against the tenants prior to the 
sale. 25 O.W.N. 863, i»’oK. (Suhrawardy and Cum¬ 
ing, JJ.). Jatindra Narain BHADQRI V. 
Chandra Nath Pramanik. 

87 l.c. 742=A.I.R. 1923 Gal. 12i7. 
- Subject to equities. 

A purchaser at a sale in execution of a decree 
purchases the property subject to all the equities 
of the judgment-debtor and he cannot take up the 
position of a bona fide purchaser for value without 
notice. {Newbould and Ohose, JJ.). J. C. 
GALSTAUN V. SONATAN pal. 78 I.C. 668== 

A.I.R. 1925 Cal. 485. 

-- Subject to all equities. 

The purchaser at an auction sale in execution of 
a decree of a Civil Court purchases the property 
subject to all the equities adecting the judgment* 
debtor. {Jwala Prasad and Kulwant SaJiay, J J.). 
Naqendra Nath v. Sambhu Nath. 

88 I.C. 219=3 Pat. 947 = 6 P L.T. 769 = 

A. I. R. 1925 Pat. 106. 

- Mortgage-decree. 

The interest of a purchaser at a sale held in 
execution of a mortgage decree is certainly more 
than merely the interest of the judgment-debtor. 
{Ayling andVenkatasubba Pao, JJ.), SUNDARAil 
IYAR V. TniYAGARAJA PILLAI. 99 I.C. 831 = 
A. I. R. 1923 Mad 160 = 30 M. L. J. 183. 

--For determining what passes to a purcha¬ 
ser in an execution sale the test is what the Court 
intends to sell and what the purchaser under¬ 
stands that ho bought. The question of what the 
Court could, or should, have sold does not arise : 
10 Mad. 241 (P. C.); 27 Mad. 131, Foil. {Baker, 
Offg. J. C.). Sakharam V. Gitabai. 

75 I. C. 823= A. I. R. 1923 Nag. 333. 

- ‘Mortgage-decree—Lease by mortgagor not bind¬ 
ing. 

Where a lease is granted by the mortgagor after 
the date of the mortgage, it is not binding on any 
person who may acquire any rights in the properties 
in enforcement of the mortgage. An auction- 
purchaser in execution of a mortgage decree gets 
the right, title and interest of the mortgagor as on 
the date of the mortgage and any lease subsequent 
to the date of mortgage is not binding on him. 
(Kanhaiya Lai, J. C.). Mt. Bibi Saidunnessa v. 
PAIYAZ XIASAN. 69 I. C. 97 = 9 0. L. J. 319= 

A. I. R. 1923 Oudh 1. 

- Mortgagee — Auction-purchaser. 

There is no difference between a person who pur- 
chaaes, by private treaty and a person who acquires 
by a sale under a mortgage decree property from 
the mortgagor. The mortgagee, auction-purchaser 
stands in no better position against a stranger than 
the mortgagor himself. {Dawson Miller, C. J . and 
Jwala Prasad, J.) . B.ASANTA KUMARI Dasi v. 
BALMAKUND MARWARI. 72 I.C. 912 = 

1923 P. H. C. C. 1 = 2 Pat. 277=1 P. L. R. 338 = 

A.I.R. 1923 Pat. 371. 

- D. jRe^is/er and Khatian not reconcilable—Sale 

certificate should be looked into. 

Where the D. Register could not be reconciled 
with the Khatian and Khewat and where - the words 
“Pach Guuda Minjumle das gunda Pokhta” were 
used in execution proceedings. 

Held, that the only guide to the solution of the 
doubt as to what actually passed under the sale, is 
to look into the inventory of the properties attached 

D. D. VOL. Ill—53 & 54 


EXECUTOR —Accoosts. 

to the application for execution, the sale certificate 
and the writ for delivery of possession. {Coutts and 
Adami, JJ.). RASIK BEHARI PRASAD CHAU- 
DHARI V. Hirdenarain Choudhuri. 

A.I.R. 1923 Pat. 30. 
-The general rule applicable to sales in exe¬ 
cution of decrees is that no man can transfer to 
another a better title than he himself possesses. 
{Dawson-Miller, C.J. and Coutts, J,). KALI DAYAL 
V. Umesh Prasad. 63 I.C. 266= 

1922 P. H. C. C. 33 = 1 Pat. 174= 
3 P.L.T. 506=A. I. R. 1922 Pat. 63. 

-Where a waqf is created of the value of cer; 

tain immovable property but before anything is 
done, the property is sold in execution of a decree 
against the trustee, the purchaser gets a good title 
to the property. {Mears, C.J. and Banerji, JJ.). 

Mleammad Ismail v. Mdhammad Ishaq. 

62 I.C. 904=43 All. 508=19 A.L.J. 452= 

A.I.R. 1921 All. 224. 
- Decree for rent by Revenue Court—Sale in exe¬ 
cution—Defendant subsequently held in another pro¬ 
ceeding entitled to hold rent-free—Sale passes no 
title. 

There is a very great distinction between sales 
in execution of Civil Court decrees and sales by 
the revenue Courts fox arrears of assessment. If 
it were found that as a matter of faot the defen¬ 
dant in the revenue proceedings was entitled to 
hold his lands free of assessment, any sale which 
took place on the footing that he was bound to 
pay assessment would be invalid and that the 
purchaser in such a sale would not acquire a good 
title even against the judgment-debtor except by 
adverse possession : 25 Cal 883, Foll.\ 29 Bom. 435, 
Dist. {Macleod^ C.J. and Heaton, J.), MAHADAN 
NARAYAN V. SADASHIV KESHAV. 39 I.C. 118 = 

45 Bom. 45=A.I.R. 1921 Bom. 257. 
—Hiscellaneons. 

- Successive purchasers — Priority. 

An auction-purchaser who during the pendency 
of a maintenance suit by a Hindu widow of an 
item oi property over which a charge was claimed 
in the plaint and was granted by the decree pur¬ 
chased in execution of a simple money decree bind¬ 
ing on the joint family is not entitled to priority 
over another auction-purobaser of such property in 
proceedings taken to execute the maintenance 
decree. {Wallace and Ananthakrishna Ayyar, JJ.). 
Seetharamanuja CHARTULU V. v'enkata- 
SDBBAMMA. 1930 M.W.N. 625=32 L.W. 416= 

A.I.R. 1930 Mad. 824=59 M.L.J. 485. 

- Stranger—Property of, sold in execution and 

put in the possession of decree-holder. 

Where in execution of a decree the property of a 
person unconnected with the suit is brought to 
sale and he is ousted and possession given to the 
auction-purchaser such person is entitled to be re¬ 
placed in the position in which he was when 
ousted. The mere faot that the auction-purchaser’s 
remedy has, in the meantime, become barred by 
time makes no difference. {Tudball and Sxdaiman, 

JJ.). Ram Charan Sahu v. Goqa. 

60 I.C. 120 (All.). 

EXECUTOR. 

See also (1) Administrator. 

(2) Prob. & admn. act. 

—Accounts. 

- Suit for—No relief sought against one executor 

—Other executors not taking objection cannot raise 
objection at later stage. 

In a suit for accounts against executors the 
plaintiff did not seek any relief against one of them 
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EXEC UTOR— Accounts. 

on tte ground that the executor had taken no part 
in the management, though he made him a party. 
The other executors too did not raise the objection 
in the written statement or at the time of the fram¬ 
ing of the issues or during argument that he was 
a necessary party to any order to account that 
might be passed. An order for rendering accounts 
was made against the others. 

Held, that although i?rma facie all the survi- 
Ting executors should be made parties to a suit 
for accounts and the order for accounts ought 
prima facie to be made against them all yet in the 
circumstance of the case the other executor could 
not be allowed at a late stage to insist on the exe¬ 
cutor omitted being joined in the order. {Batikin, 
C. J. and B. B. Ghose, J.). KANTI CHANDRA 
Tabafdar V. Radha Raman Sarkae. 

34 C.W.N. 275= A.I.R. 1930 Cal. 461. 

-- Option to implead representatives of executors 

who have died. 

In a suit for accounts against executors of a will 
it is optional on the part of the plaintiff to implead 
the representatives of the executors who have died. 
{Rankin. C.J. and B. B. Ghose, J.). Kanti CHAN¬ 
DRA TARAFDAR V. RADHA RAMAN SARKAR. 

34 C.W.N. 275 = A.I.R. 1930 Cal. 461. 

—Assets. 

- What is. , • * 

Property acquired with assets, that come into 
the hands of the executor at the time of the death 
of the testator, is as much assets of the testator as 
that which was in his possession at the time of his 
death. Abbott v. Parfitt, 6 Q. B. 346, Bef. (Jack 
and Mitter, JJ.). RAJENDRA NARAYAN BASU V. 

Debendba Nath Mukhopadhya. 

123 I.C. 241 = 50 C.L.J. 70=A.I.R. 1930 Cal, 55. 

—De son tort, 

_^The mere taking away of a portion of the pro¬ 
perty of a deceased man docs not make the person 
who takes away a portion of the property while 
there is a legal representative present, an executor 
de son tort. (Sanderson, C.J. and Chakravart%, J.)- 
SATYA RANJAN V. 8ARAT CHANDRA. 

96 I.C. 695 = 30 C.W.N. 965 = 
A.I.R. 1926 Cal. 825. 

_Where a person has been permitted by the 

executor to obtain possession of part of the assets 
of the testator he will not be executor de son tort to 
the original testator or of the executor, 
retained those asset, after the 

when there is no potsonal representative of either 

(Odgers. JO. Gopala ChbTTY v Nabayana 

swImi CHETTY. 95 681- 


-ireS’'h/’?mpUoation having taken nfion 

ihc estate of the deceased 18 soug 

If ho is not made a party, (Scott-Smith 

hy any SJNGH n. INDKB SINGH. 

and J'forde, JJ )- | q 172 = 6 L L.J. 454= 

A.I.R. 1924 Lah. 543. 

functus officio on complete adminis- 

traiion. ^ rtf sale is given 

-When an h "ni when he 

to an oxcoutor to be to operate when 

ihought It necessary, does It c ^ 

the executor on a complete adm 


EXECUTOR—powers, 

estate ceased to be an executor. (Mulla, J.). DE 
Souza v. K. R. Daphtary. 87 I.C. 230= 

25 Bom. L.R. 610= A.I.R, 1924 Bom. 282. 

—Exhibition of bad temper—No disqaalifioatlon. 

- A mere exhibition of bad temper and levelling 

foolish charges against the man whom the testator 
had appointed ought not to be allowed to prevent 
the nominee from becoming the executor in the 
ordinary way. (Rankin, C. J. and C. C. Ohose, J%), 
Baidyanath SBIN V. Rajendranath Sein. 

52 C.L.J. 66, 

—Powers. 

-When an executor deals with a property of 

the estate, it must be presumed that he was acting 
in that capacity, notwithstanding that this fact 
does not appear on the face of the document. The 
person advancing money under the document need 
not enquire as to its application. In re Ven & 
Furze's Contract. (1894) 2 Ch. 101 and Colyor v. 
Finch. (1854) 5 H.L.C. 905, Appl. (Venkatasubba 
Rao, /.). NARAYANASWAMI v. RAMASWAMI. 

109 I. C. 47 = 26 M. L W. 372= 
A. I. R. 1926 Mad. 817 = 54 M L J. 677. 

- Will giving power to borrow—They can 

hypothecate if necessary. 

Where by the will the executors were given 
powers to borrow for the purpose of management 
and cultivation of the property, 

Held, that it was the testator’s intention that 
they should, if they found it necessary or expedi¬ 
ent, be entitled to hypothecate the property in 
order to raise money for those purposes as if they 
were absolute owners. (Dawson Miller, C.J. and 
Mallick, J.), E, M. Toomey v. Bhupendra 
NATH 1111. C. 57=7 Pat. 520= 

A.I.R. 1928 Pat. 304, 

_ Executor holds property with right of testator 

—Property vests in residuary legatee only after ad¬ 
ministration is complete. 

An 6X6Ciitor as such is tho owner of the proper- 
ties of the testator and holds these properties in the 
right of the testator and not in the right of the 
beneficiaries. The result is that in all the cases 
coming within the Hindu Wills Act or the Probate 
Act the executor or the administrator as such is 
tho legal representative of the deceased and statu¬ 
tory owner of propeHy except such as would other¬ 
wise have passed by survivorship to some other 
person. The residuary legatee does not become 
proprietor until after the administration has been 
completed and his interest thus ascertained. This 
interest is subject to the payment of debts and 
legacies and the discharge of other trusts contained 
in the will. No doubt he is beneficially interested 
in the estate subject to these payments and the 
discharge of these trusts ; but he is not proprmtor 
except when a residue has been ascertained, whicn 
on completion of administration is made over to 
him by the executor. Halsbury s 
land”. Vol. 14, p. 217, Ref. (Das and Ross, JJ.), 
HON’BLE MAHARAJA BAHADUR KESHO PBASAD 

Singh v. madho Prasad Singh. 

83 I.C. 812 = 3 Pat. 880=5 P.L T. 513= 

A.I R. 1924 Pat. 721. 

—^—Promissory note—Note does not bind estate 

except in case of necessity. 

It appears to be settled law that, upon a contract 
of borrowing made by an executor after the death 
of the testator, the executor is only liable person¬ 
ally, and cannot be sued as an executor so as to 
get execution against the assets of the testator, 
7 Ch. 128, Foil.; 24 Cal. 77, Dist. 
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iEXECUTOR — Reaanciation whether oan be. 
retracted. 

An exception to the above rule is recognised in 
.case there is a necessity to borrow money for the 
■purpose of the estate. {Daniels, A.J.C.), B. ANANT 
Ram V. National Bank op Upper India, Ltd. 

66 I.C. 116=9 0. L.J. 94= 
A.I.R. 1922 Oadh 20. 

—Renunciation whether can be retracted. 

-An executor is not necessarily concluded by 

a renunciation once declared and he can retract his 
■renunciation at any time before a grant of adminis* 
'tration has passed the seal. {Mukerji and Guha, 
JJ.). Niqendra Chandra Sen v. mohbndra- 
HARI NAQ. 34 O.W.M. 939. 

—Right to be indemnified. 

'—Executor ^aurcfuiiing testator's putiii with testa- 
tier's assets in execution of motiey decree—Runt fall¬ 
ing in arrears—Zamindar bringing suit for rent -— 
■Zamindar is entitled to rent and if executor is dis¬ 
charged, testator's property is liable for it. 

A pubni was sold in execution of money decree 
against a putnidar testator. The executor appoint¬ 
ed by the testator putnidar under the will, pur¬ 
chased it with assets that came into his hands on 
the death of the testator. The proprietor of the 
-zamindari under which the putni in question was 
-held brought a suit for recovery of arrears of rent 

• duo to default in payment of the same for years 
1328 and 1329 B.8. The proprietors had already pur- 

• chased the putni at a sale held under Regn. 8 of 
1819, for arrears of rent for 1330 6.S. So he could 
not execute the rent decree by sale of pubni and 
was therefore compelled to execute it against the 
assets. Daring the period for which the rent was 

- claimed the estate was under the management of 
executorship but the executor was discharged before 
•■the institution of the suit. It was contended that 
the heirs of the testator were not liable for rent as 
the rent for which the suit was instituted accrued 
■due during the period when the estate was under 
the management of the executor and as the putni 
was already sold the executor was personally liable. 
It was not shown that the putni did not bring any 
income during the period when it was in posses¬ 
sion of executor, 

3eld, (i) that the executor was entitled to be 
indemnified out of the testator’s estate against the 
liabilities which he had. properly inourred and 
(ii) that the proprietor with whom the executor had 
contracted to pay rent stood in the shoe of execu¬ 
tor and would have the same indemnity as the 
executor bad against the testator’s estate and could 
Tealiso his dues out of the assets of the testator. 
Eaybold v. Tumor, 1 Uh. 199 and Dowse v. Oorton, 
<1891) A.C. 190, Bef. {Jack and Mitier, JJ.). Rajbn- 
DR.\ NARAYAN BaSU V. DEBBNDRA NATH 
MUKHOPADHYA. 123 I.C. 241 = 30 C.L.J. 70= 

A. 1 R. 1930 Cal. 53. 


—Title. 

__ Probate does not create title but from death title 

vests in executor. 

Every executor derives his title from the will 
and nob from the probat-i. The probata is indeed 
the only proper evidonco of the executor’s appoint¬ 
ment but notwithstanding this it is clear that the 
executor represents the estate of the testator from 
the time of his death. 14 C.W.N. 256, Diss. {Tjind- 
say and Sulai'nan, JJ.)t Mec»hr.\j v. Krishna 
Chandra bhattacharji. 78 I.C. 243= 

46 All. 286 = 22 A.L.J. 193= 
8 L.R.A. CiY. 193=A.I.R. 1924 All. 363. 

.EXECUTRIX. 

See Executor. 


EXPLOSIVES ACT (1884), S. 7—Ralei ander— 
R. 33 (1914)—Onus. 

EX PARTE. 

See (1) Giv. PRO. Code, 8. 9, R. 13. 

(2) JUDIOIAIi PROOBEDINGS. 

EX PARTE GASES. 

See (1) CIV. PRO. CODE, O. 9. 

(2) PRACTICE, 

EX PARTE DECREE. 

See (1) OIV. PRO. CODE, 0.‘9, 

(2) PRACTICE. 

EX PARTE JUDGMENT. 

See (1) OlV. PRO. CODE, O. 9. 

(2) Practice. 

EX PARTE ORDER ABSOLUTE. 

See OlV. Pro. Code, O. 34. 

EX PARTE PROGEBDINGS. 

See CiV. PRO. CODE, O. 9. 

EXPECTANCY. 

See T. P. ACT, S. 6. 

EXPENSES OF WITNESSES. 

See OIV. Pro. oodb. 

EXPERT. 

See EVIDENCE ACT, SS. 45, 50. 

EXPERT EVIDENCE. 

See EVIDENCE ACT, S. 45. 

EXPERT OPINION. 

See EVIDENCE ACT, S. 45. 

EXPLOSIVES ACT (4 of 1884). 

—S. 5—Rules under—R. 138—Liability. 

——Servant of licensed master manufacturing gun^ 
powder in master's house witliout latter's hnowledga 
or consent—Master is liable for servatit'sact. 

The aooused held a license under the Indian 
Explusives Act to manufacture gunpowder. One of 
the oonditions of the license was that the explosive 
shall be manufactured in a tent or lightly con¬ 
structed building exolusively appropriated for tho 
purpose and separated from any dwelling house, 
i'he aooused conetruobed a building ouiside the 
village, which complied with this condition, and 
employed a woman who used to work exclusively in 
this building. One day the woman with hor assis¬ 
tant went with ingredients for manufacturing gun¬ 
powder to the house of the accused in the village, 
and performed part of the process of manufacture 
there with pestles having iron rings without the 
knowledge of their master and while he was engag¬ 
ed elsewhere. During the process of manufacture 
there was explosion and ihe woman was killed and 
her assistant was injured, 

Held, (Per Ji'awcett and Crump, JJ. contra Shah, 
J .)—that the act of the woman, though unautho¬ 
rized, was one within tho scope of her employment 
and the accused, her master, w'ould be liable for 
her wrongful act. (Case law Discussed.) {Cruynp, J. 
On difference between Shah, and Fawcett, JJ.). 
EMPEROR V. MAHADEVAPPA HANMANTAPPA. 

100 I. C. 972=51 Bom. 352=29 Bom. L.R. 153 = 

28 Cr. L. J. 364=7 A.I. Cr. R. 489 = 

A. I. R. 1927 Bom. 209. 
—8. 7—Rules under-R. 38 (1914) -Onus. 

-Where a person is accused of having taken 

delivery of oonsignmcuts described as “fireworks’* 
in contravention ol R. 35, the burden of proving 
that these were explosives t-uch as are coveted by 
the Explosives Rules is upou the prosecution and 

( the mere fact that tho accused took possession of 
and signed for a consignment which was described 
as fireworks does not amount to an admission by 
him that these were explosives such as are within 
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EXPLOSIVES ACT (1884). S. 7—Rules under— 
Rr. 35 and 47. 

the purview of these rules. [Beasley, G.J. and 
Pandalai, J.). POLAKi Chidambaram v. Empe¬ 
ror. 1930 Cr- C. 762=3 M. Cr. C. 59 = 

1930 M.W.N. 73= A.I.R. 1930 Mad. 678. 


—Rales under—Rr. 35 and 47. 

•- 7'oy fireworks — Onus. 

Held that the Rules under the Explosives Act do 
not apply to the manufacture, possession, etc., toy 
fireworks, and that no offence was committed by 
reason of such acts. 

Held also that the burden of proving that 
certain articles were explosives is clearly 
on the prosecution and that the mere fact 
that the accused took possession of and signed for 
a consignment which was described as fireworks 
does not amount to an admission by him that they 
were explosives such as are within the purview of 
the rules. [Beasley, C. J. and Krishna Pandalai, 

«r.). Chidambaram v. Emperor. 

1930 M. W. N. 73. 

EXPLOSIVE SUBSTANCES ACT (6 of 1908). 

—S. 3—“ Maliciously.’* 

- Word used in legal sense. 

“ Malice ” in the legal acceptance of the 
word is not confined to personal spite against indi¬ 
viduals but consists in a conscious violation of the 
law to the prejudice of another. In its legal sense 
it means a wrongful act done intentionally without 
just cause or excuse. It is in the legal sense that 
the word “ maliciously *’ is used in S. 3. Brom- 
age v. Prosser, 4 B. and 0. 247, Bel. on. [Fforde and 
Addison, JJ.). Bhaqat Singh v. Emperor. 

121 I. C. 726=31 P.L.R. 73 = 
31 Cr. L. J. 290=A. I. R. 1930 Lah. 266. 
—Ss. 4 and 7—Consent. 

- Committal conse7it not obtawed—Proceedings 

not void. 

The failure to obtain necessary consent of 
Government as required by S. 7 does not invalidate 
the commitment proceedings conducted by a Magis¬ 
trate for an offence under S. 4 and exclusively tria¬ 
ble by the Sessions Court as the committal proceed¬ 
ings are only an “ inquiry ” as defined in 01. (fe) 
of S. 4of the Criminal P. C. [Fawcett and Mad- 
gavkar, JJ.) EMPEROR V. K.ALLAPPA DUNDAPPA. 
99 I. C. 37 = 50 Bom. 695 = 28 Bom- L.R. 1290 = 

28 Cr. L. J. 5=7 A. I. Cr. R. 161 = 

A. I. R. 1927 Bom. 21. 


S. 4—Maliciously. 

A jyerson not knowing extstence of ex_plosxves 


cannot be said to possess it mdliciously. ^ 

Not only does the term “possession 
knowledge, but .the expression 

used in S. 4. connotes intention. But neither 

knowledge, nor intention as to the use to ^ 

of an object, can be imputed tp a Person who is not 

conscious of its existence. [Skadt J'/’ 

AgJia Haidar J.). v. EMPEROB. 

109 I.C. 209 = 9 531--10 A.L Cr. R. 235 

29 Cr. L.J. 481=10 L.L J 40S- 
29 P.L.R* 629= A.I.R. 1928 Lah. 272. 

l.ead of th. famay-When 

“"where the portion of a house in which an article 
is found is not in the exclusive possession of any 

one member of the joint family, but 

accessible to, all the members of the family there 

16 no presumption that the article 

Sion or control of any person other 

maBter or the head of the family. Bu p 

to the prosecution to prove that the possession was 


EXTRADITION ACT (1903)—Foreign state. 

with some other member of the family, and thati 
member would then be liable to account for it: 
16 All. 129, Foil. [Shadi Lai, C.J. and Agha Haidar^ 
J.). DDLA Singh v. Emperor. 109 I.C. 209=- 

10 A.I. Cr. R. 235=29 Cp. L J. 481= 

9 Lah. 531 = 10 L.L J. 408=- 
29 P.L.R. 629 = A.I.R. 1928 Lah. 272. 
“S. 5—Offence under. 

■ ■ Temporarily residing itt the house w no offencei 

Per Suhrawardy, J .—Temporary residence in* 
a house containing explosive artiolee, even witln 
the knowledge of their existence there, is net- 
possession within the meaning of S. 6, Explosives- 
Act. Conspiracy to possess connotes some act of 
possession or attempted possession. [Buckland, 
Suhrawardy aixd Cammiade, JJ.). Hari NarAVAH 
Chandra v. emperor. 106 I.C. 545= 

46 C.L.J. 368= 29 Cr. L.J. 49=- 
9 A I. Cr. R. 228 = A. I. R. 1928 Cal. 27- 

EXPRESS MALICE. 

See <1) MALICIOUS PROSECUTION. 

(2) TORT. 

EXPRESS TRUST. 

See (1) Trust. 

(2) Trusts Act. 

EX-PROPRIETARY HOLDING. 

See (1) Landlord and tenant. 

(2) OCCUPANCY Holding. 

EX-PROPRIETARV TENANCY. 

See AGRA TENANCY ACT. 

EX-PROPRIETOR. 

See AGRA TENANCY ACT. 


EXPUNGING FROM RECORD. 

See (1) CIV. PRO. CODE, S. 161. 

(2) PRACTICE. 

EXTENSION OP TIME. ^ 

See Oiv. Pro. CODE', Ss. 148, 151 AND O. 34.-. 
EXTINGUISHMENT OF CHARGES. 

See (1) B. T. ACT. Ss. 159-168. 

(2) T. P. ACT. S. 101. 
EXTINGUISHMENT OP RIGHT. 

See (I) LIMITATION ACT; S. 28. 

(2) MERGER. 

(3) T. p. act, S. 101. 

EXTORTION. 

See PENAL CODE, 8S. 383-389. 
n-vmn imi'rinij' l/'T' /-IR -1 


—Construction. 

-Extradition Act and Criminal Prooedura- 

Code both being penal enactments their terms must.' 
bo strictly construed in favour of accused persons 
wherever such construction can be reasonably justi¬ 
fied. [Mirza and Baker, JJ.). BAI AISHA, In re. 

117 I.C. 321 = 53 Bom. 149=31 Bom. L.R. 62= 
30 Cr. L.J. 772=A.I.R. 1929 Bom. 81. 


—Foreign state. _ 

_ Pondicherry—Treaties between Great Brxtavn 

a»td France, ISl's and 1876 —Surrender of British 
Indian subject for theft committed inPondicherr]}— 
Summary order for surrender— Validity—Indian 
Extradition Act, Chajp. II—Apjylicability. 

The East Indian possessions of Prance are not a ■ 
•'Foreign State’* and Chap. II of the Indian Ex¬ 
tradition Act of 1908 do not apply to those posses¬ 
sions. Extradition in such oases is governed by 
the treaty of 1815 between Great Britain and' 
France. Article (ix) of the treaty of 1815 remains- 
unaffected by Art. (xvi) of the treaty of 1876 and a 
British Indian subject may on requisition by the 
Governor of Pondicherry for instance be surrender¬ 
ed for the offence of theft committed therein without 
any preliminary procedure being adopted. The- 
treaty of 1815 having provided • that the surrender.' 



'BH GIYIL, ORIMINAIj 

SXTR&DITION ACT (1903)—Foreign state. 

should be on demand, a more elaborate procedure 
oannot be superimposed by the unilateral act of one 
of the high contracting parties. Not is it open to a 
Municipal Court to say that the accused should bo 
-surrendered with a certain amount of procedure; 
-47 0. 37, Foll.\ 48 0. 328. Expl. [Wallace and 
■Jackson, JJ,). MUTHU REDDI U. EMPEROR. 

1930 U.W.N. 381. 

- Chandemagore is a Foreign State. 

Chandemagore is a Poreigu State as defined by 
the Extradition Act, 1903. [Buckhnid, J.). CELESTE 
CULLINGTON. Jh re. 63 I C. 819 = 48 Cal 328 = 

22 Cr. L. J. 691= A.I.R. 1921 Gal. 273. 

—3. 7—Revision. 

-- Order of District or Chief Presidency Magis¬ 
trate executing warrant under S. 7 can he revised. 
Execution by the District Magistrate (or the 
Chief Presidency Magistrate) in British India of a 
warrant under 8. 7 of Extradition Act is not an exe* 
•cutive act. The Magistrate has judicially to con¬ 
sider the matter and decide whether the warrant 
can be executed according to law and the order of 
'Ihe Magistrate is subject to the revisional powers 
of the High Court. The order can also be interfered 
with under S. 561-A. On proper proceedings being 
■taken High Court can also interfere under S. 491 : 

42 Cal. 793, held too widely stated', 7 Bom. L.R. 463; 
41 Cal. 400 and A.I R. 1922 Pat. 442, Rei. on. 
[Mvrza and Baker, JJ.). BAI AISHA, In re. 

117 l.G. 321 = 53 Bom. 149 = 31 Bora. L.R. 62 = 

30 Cr. L.J. 772= A.I.R. 1929 Bora. 81. 
—8. 7-^Warrant. 

- Magistrate need not enquire as to its legality. 

Section 7 lays down that the Magistrate to whom 
'the warrant is addressed shall act in pursuance 
thereof and does not require him to take evidence ; 
hence it is no part of his duty to ascertain whether 
•the warrant issued under S. 7 was a legal warrant; 

8 P. R. (Cr.) 1009, Rel. on. (Martineau, J.). H.4NS 
Rajv. Crown. 95 I C. 275=7 Lah. 159 = 

27 P.L R. 319=27 Cr.L.J. 755 = 
A.I.R. 1926 Lah. 411. 

-A warrant of extradition signed by the Assis- 

'tant British Envoy of Nepal Court is not valid 
where the officer is not empowered as a Political 
Agent within S. 7. (Adarni and Bucknill, JJ.). 
Sadhak Gir V, Emperor. 811. G. 175= 

29 Gp.L. j. 687= A. 1. R. 1923 Pat. 112. 

- Absconding from jail in Nepal State — Extradi¬ 

tion warrant sent by British Envay at Nepal to Dis¬ 
trict Magistrate in British India is vnlhout juris¬ 
diction and cannot be acted uiton by Magistrate—High 
Court can interfere with order of Magistrate. 

Absconding from jail is not one of the offences 
mentioned in first Schedule. Therefore S. 7 has no 
application at all to a warrant issued by the British 
Envoy at the Court of Nepal for the arrest of a 
person who has absconded from a jail in Nepal and 
has come into Br. India. Such a warrant is with¬ 
out jurisdiction. Section 10 of the Act could only 
apply, if the warrant is wholly illegal and without 
jurisdiction. Therefore the arrest is without any 
authority. 

Section 15 of the Act empowers the Government 
•of India and the Local Government to stay any 
•proceedings taken under Chapter IIT of the Act and 
to direct any warrant to be cancelled and the per¬ 
son arrested to be discharged. But that does not 
meoessatily oust the jurisdiction of High Court to 
unteifeTO In a case where the action under the Act 
has not been taken under a valid warrant. This 
section ousts the jurisdiction of High Court to in¬ 
quire into the propriety of the warrant but leaves 
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EXTRADITION ACT (1903). B. 18—Extradition. 

open the question of High Court’s power to inter¬ 
fere with a Magistrate’s action, if it was proved 
that such action was consequent upon a warrant 
issued by a Political Agent which was plainly 
illegal. The procedure for requisitioning the sur¬ 
render of any person accused of having committed 
any offence not necessarily an extradition crime is 
laid down in S. 9 of the Act but the requisition of 
suoh a case has to be made “ to the Government 
of India or to any Local Government”. Where no 
such requisition is made the warrant addressed to 
the Dt. Magistrate cannot possibly be supported 
under S. 9. (41 C. 400 ; 18 C. W. N, 869; 14 Cr. L. 
J. 673). If the treaty between British and Nepal 
Governments prohibits extradition for offences not 
specified therein, such prohibition overrides the 
provisions of the schedule by virtue of S. 18, but 
there is no such prohibition in the Treaty and 
therefore S. 9 does not in any way derogate from 
the provision of the Treaty. The Act practically 
enhances the power of the Nepal Government to 
requisition the authorities in the British territories 
to arrest and deliver fugitive offenders of their 
territory : 39 C. 164; 7 Bom. L. R. 463, Foil. 
[Jwala Prasad and Ross, JJ.). JAIPAL Bhaqat v. 
Emperor. 66 I.C.517=1 Pat. 57=3 P.L.T. 786= 

23 Cr. L.J. 293 = A.I.R, 1922 Pat. 442. 

—S. 8—Bail. 

- -On an arrest of a person in Berar by or at the 

instance of Nizam’s police once the warrant from 
the Nizam’s state authority has been received the 
Magistrate has no power to admit to bail even 
under the Extradition Act except under Ss. Sand 
8 (a) and therefore unless the Nizam’s authority 
directs bail to be taken, the Magistrate can only do 
so if he reports the case to the Local Government: 
43 Bom. 310 at 320, Ref. (Baker. Offg. J. C.). 
Daddiprasad V. District magistrate, Yeot- 
MAL. 77 I.C. 234=25 Cr. L. J. 346= 

A.I.R. 1924 Nag. 313. 

—S. 10—Bail. 

-Magi strato has power to grant bail to an accus¬ 
ed who has been ai*rested in pursuance of S. 54 (7) of 
the Criminal P. 0. whom, he has been asked to re¬ 
tain in custody, by the Dt. Magistrate of a Native 
State. 

Pot Fawcett, J. —As S. 57 (7) does not apply to 
arrests in Bombay, when the accused is arrested 
without warrant in Bombay, ho must be deemed to 
have been arrested under S. 33(g). But even in 
such a case under S. 23 of the Extradition Act, the 
Magistrate has power to grant bail. [Marten and 
Fawcett, JJ.). Shriram Shambhudayal, In re. 

87 I.C. 100 = 26 Cr. L J- 948 = 26 Bora. L.R. 984= 

A I.R. 1925 Bom. 104. 

—S. 18—Extradition. 

- Scope of. 

There is no derogation of the rights of the parties 
to the treaty by allowing ono Government with the 
consent of the other to obtain extradition of a 
criminal who has committed an offence not 
mentioned in the treaty. A Government or a State 
is entitled if it so wishes, to hand over persons sub¬ 
ject to the law of another State at the request of 
that State. In such a case there is no derogation to 
the Sovereign rights of either power. All that S. 18 
provides is that the Act shall not work against the 
will of either party so as unduly to impose any 
liability on such party. It does not prevent their 
oo'Operation in a friendly action according to the 
comity of nations. [Kennedy, J. C. and Raymond. 
A.J.C.). JAMNA V. Emperor. 91 I.C. 69= 

20S.L.R. 128 = 27 Cr.L.J, 37 = A.I.R. 1926 Sind 11^6. 
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EKTK&DITION ACT (1903), S. 23—Bail. 
—S. 23—Bail. 


‘Power to grant. 


ii ■. 


Magistrate lias power to graat ball to an aooused 
who has been arrested In pursuance of S. 54 (7) ef 
the Cr. P.O., whom he has been asked to 
retain in custody, by the Dt. Magistrate of a 
Kati^e State. 

Per Fawcett, J. —As S. 64 (7) does not apply to 
arrests in Bombay, when the accused Is arrested 
without warrant in Bombay, he must be deemed to 
have been arrested under S. S3 (ff). But even in 
such a case, under S. 23 of the Extradition Act, the 
Magistrate has power to grant bail. {Marten and 
Fawcett, JJ.). SHRIBAM SHAMBPUDAYAL, Zn re, 

87 I.C. 100 = 26 Bom. L R. 984 = 
26 Cr. L.J. 948= A.I.R. 1925 Bom. 104. 

EXTRADITION TREATY (1867). 

—Snrrender of accased. 

- - Surrender of accused is to he made on requisi¬ 
tion being sent through Conumissioner of Berar. 

When an accused person is arrested in Berar by 
o-r at the instance of Nizam’s Police he is kept by 
the Berar Police till a requisition is received by the 
District Magistrate for his surrender. This re¬ 
quisition is sent by the Nizam’s authority the 
Talukdar to the District Magistrate through the 
Commissioner of Berar, together with the evidence 
of criminality. The District Magistrate on receiving 
the requisition from the Commissioner surrenders 
the accused person. On no account may be comply 
with a requisition made direct to him by ihe 
Nizam’s authorities. No time limit is laid down 
and there is no necessity of a warrant from the 
Political Agent. (Baker, OJfg.J.C.). DADDI PRASAD 
V. District Magistrate. Yeotmal. 

77 I.C. 234 = 25 Cr.L.J. 346=A.I.R. 1924 Nag. 313. 

EXTRAORDINARY ORIGINAL CIVIL JURISDIC¬ 
TION OP HIGH COURT. 

See Respective High Court rules. 

EXTRA TERRITORIALITY. 

See Jurisdiction. 

EXTRA TERRITORIAL JURISDICTION. 

See (1) CR. P. Code, S. 188. 

(2) Penal code, Ss. 2, 3 and 4. 

EXTRINSIC EVIDENCE. 

See Evidence Act, S. 92, etc. 

FABRICATED DOCUMENT. 

See Penal Code. 

FABRICATING FALSE EVIDENCE. 

See Penal Code, Ss. 193 and 114. 

FACT, FINDING OF. 

See CIV. PRO. CODE, S. 100. 

FACTOR. 

See CONTRACT ACT, SS* 171 AND 182. 
FACTORIES ACT (12 of 1911). 

- Position both of employee and employers should 

be looked to. , x j 

Factory Acts should be properly enforced for the 

protection of workmen but on the other 
must also bear in mind that the employer s posi 
tion has to be conoidered too. It may be ^at 
without any negligence on their part defects will 
rxisTrn their they are to be pro¬ 

ceeded against in a Criminal Court 
negligence, then it would seem only fair that the 

matter should be clearly 
(Marten and Fawcett, ZZ.).. 

Empbror 85 I.C. 226=26 Bom.L.R. 1245 = 

26 Cp.L.J. 4 S 2 =A.I.R. 1923 Bom. 143. 


FACTORIES ACT (1911), S. 2—Ooonpler. 

—S. 2—“ Employed.’* 

-Persons employed merely for selling th^ 

manufactured articles do not come within th& 
definition of ’’employed,” even though they happen 
to occupy a room at the factory for the sake of 
convenience. {Addison and Skemp, ZZ.). X^AG 
Narain t>. Crown. 109'I.C. 699=8 Lab. 666= 

29 P.L.R. 234=29 Cr. L.J- 583= 

A.I.R. 1928 Lah. 78. 

—S. 2—Inteppuption. 

■ Interruption must be taken in connexion 
with each individual employed and not confined to 
the general cessation of work and it is more reason¬ 
able to interpret the section as meaning actual, 
work and not merely residence in the factory for a* 
certain number of hours. {Dalai, XAMr»APAly 
V. EMPEROR. 11 L.R.A. Cr. 42=1930 A.L.J. 459 = 

A. 1. R. 1930 All. 214. 

—S. 2—Factory. 

- Qurhal Ghar is a factory. 

A Gurhal Ghar is a factory within the mean¬ 
ing of S. 2 (3) (a), Factories Act, even though tlio- 
engine shed is a separate building and less- 
than twenty persons are employed therein but 
over twenty persons are employed in the Gurhal’ 
G'har inclusive of (those employed on the crush¬ 
ers and those employed in the boiling 
shed, and these latter must be said to be employ-ed 
both ” on the premises and within the precincts 
of the Gurhal Ghar.” A.I.R. 1927 Mad. 846, 
Rel. on. {Mi/rea and Broomfield, JJ.). Ganp^ 
DATTU V. EMPEROR. 32 Bom. L R. 329 — 

A. I. R. 1930 Bom. 162. 

_Mechanical power used only in aid of manu¬ 
facturing process—Persons simultaneously employ¬ 
ed in premises exceeding twenty—It is a factory.. 
{Mirea and Broomfield, ZZ .)• ®4NPAT DATTU 

Tji32 Botd* Xi- 329-^' 
EMPEBOB. ^ jgj 

_Railway workshops are factories within the 

meaning of the Act. {Johnstone, Z.). iNDAB" 
Singh o. Sect, of State. 119 I. C. 722» 

A I R. 1929 Lah. 573.. 

-- Meaning of. 

By a factory is meant premises where anything- 
is done towards the making or finishing of an 
article up to the stage when it is ready to be sold, 
or is in ft suitable condition to be put on the* 
market. [Addison and Skemp, ZZ.). PRAO NARAIH 
V. Crown. 109 I.C. 599 = 8 Lah. 666— 

29 P.L.R. 234=29 Cr. L.J. 583 = 

A. i. R. 1928 Lah. 78^. 

__ Premises or precincts within which mechanical 

power is used for manufacture are factory.^ 

A factory includes everything, mechine rooms, 
sheds, godowns, yards. If within these premises 
or precincts mechanical power is used in aid of 
any process for altering for transport or sale of any 
article, than these premises or precincts are a. 

The^drying yard used for drying ground nuts, 
where machinery for decorticating the ground-nuts 
was working was held to be a part of factory al¬ 
though there was no connexion with machinery or- 
any work incidental to the manufacturing process : 
101 L. T. 671, Dise. (Zackson, Z.). 

TEAM o. King Emperor. 

50 Mad. 834=25 M L.W. l'^6=38 M.LT. 78- 
28 Cr. L. J. 267=7 A. I. R-448 = 
A.I.R. 1927 Mad. 345=82 M. L.J. 207. 

-The definition of ‘ occupier in the Paetories 

Aet is not an exhaustive definition and there is* 
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FIGTORIES ACT (1911), 8. 18—Procedure. 

Bothing in it which in any way limits the normal 
meaning of the word ‘occupier’ as indicating a 
person who is in actual possession and control of a 
factory. (Fawteti and Maagavltar, JJ.). GAMADIA 
V. Emperor. 91 I.C. 949 = 50 Bom. 34= 

27 Bom. L. R. 1405 = 27 Cr. L. J. 105 = 

A.l.R. 1926 Bom. 57. 

—S. 18—Procedure. 

■' Service of notice.’ 


The numerous provisions in the Procedure Code 
for service of notices or orders are intended to make 
it certain that a particular process or an order of 
the Court is brought to the specific notice of the 
individual afiected A mere knowledge that pro¬ 
ceedings may be instituted or something of that sort 
is not sufficient to take the place of the imperative 
directions in the Code as to service on the actual 
individual. The words in S. 18 (2) “serve on the 
manager an order in writing” mean that such an 
order as is referred to in Form O should be served 
definitely on the manager of the factory : and that 
it should specify exactly what measures the mana¬ 
ger is to take in order to remove the danger. But 
a mere note of a visit is not such an order as is 
contemplated therein. {Marten and Fawcett, JJ.). 
NARAYAN ANANT V. EMPEBOR. 85 I.C. 226 = 

26 Bom. L. R. 1245 = 26 Cr. L. J. 482 = 

A. I. R. 1925 Bom. 143. 

—S. 20 —Partition. 


-The provisions of S. 20 are not fulfilled if 

• _ ^ ^ ^ A 


there is a door made in a partition between the two 
portions of the room and that door is shown to be 
open at a particular time, or even although it is 
shut, yet it is not locked or other eSeotive means 
taken to prevent its being opened by a woman or 
child wishing to get into the press room. {Fawcett 
and Madgavfcar. JJ.). GAMADIA »>. EMPEROR. 

91 I. C. 949=50 Bom. 34=27 Bom. L. R. 1405 = 

27 Cr. L. J. 165= A. I. R. 1926 Bom. 57. 

—S. 23 —Children. 

_-Even in the case of a child of fourteen there 

is need for a certificate under S. 23. Cl. (a). (Mirza 
and Patkar, JJ.). EmperOR v. Gokuldas Hari- 
DAS 117 I C. 447 = 31 Bom L R. 544= 

30 Cr. L. J. 793= A.l.R. 1929 Bom. 272. 

_Where children were employed for purposes 

of sorting ground-nuts iu a yard close to a room 
where machinery for decortication of ground-nuts 
was used, 

Seld, that the children were employed in a 
factory. {Jackson, J.). V. Ramanatham v. KING 
Emperor. lOO I. C. 235=50 Mad 834= 

25 M.L.W. 176=38 M.L.T. 78= 
28 Cr. L.J. 267 = 7 A.I. Cr. R. 448= 
A.l.R. 1927 Mad. 345 = 52 M-L-J. 207. 
—S. 24 —Employment of women. 

—— j^^^hibition—Legality. 

All that the law authorises the Inspector to do 
in the case of a ginning factory is to express his 
Opinion and not to issue orders. The Inspector 
has no right to issue a general prohibition against 
the employment of women at night without going 
into the question whether the stafl is sufficient. 
(Ti/itiaue and Slnart, JJ.). COCALAS v. EmPEBOR. 

^ 61 I C. 225=19 A.L.J. 503 = 22 Cr.L.J. 369 = 

A. I.R. 1921 All. 229. 

—8. 26 —Offence under. , . u • 

_Where men work during a time which is 

admittedly outside the time fixed for emplojment 
of each person employed in the factory, the owner 
of the factory is guilty under S. 26. J.). 

KAMLAPAT V. emperor. 11 L.R.A.Cr. 42- 

1930 A.L.J. 459= A.l.R. 1930 AH. 214. 


FACTORIES ACT (1911), 8. 42—Scopei 
— 8. 27— Employment of women. 

-Ginning factory— Emplojment of women at 

night—Inspector’s opinion not obtained—Employ 
ment is technically an offenac—Smallest 
should he imposed, {Bafique and ^•2.’ 

COCALAS V. EMPEROR. 61 l-C- 225- 

19 A. L. J. 503 = 22 Cr.L.J. 369« 

A.l.R. 1921 All. 229. 

—8. 28—Working system. 

- Cancellation of approval—Appeal — Prosecu¬ 
tion pending appeal-^DesirahxHty of. 

Where an Inspector of Paatories approves a sys¬ 
tem of working a particular factory, he has power 
under S. 21 of General Clauses Act to cancel the 
approval. If an appeal is pending from the order 
of cancellation it is not desirable to institute a 
criminal prosecution in respect of the factory hav¬ 
ing been worked in contravention during ^e pen¬ 
dency of tbe appeal. {Abdul Paoof, 

MOHAN LAL V. Emperor. 39 lC- 857- 

22 Cr. L. J. 153 (Lah.). 

—8. 34—Liability. 

- Liahility of manager a‘nd occupier. 

The duty to inform the authority under the 
Factories Act under 8. 34 is laid on the noanagw. 
It is therefore primarily the manager who is to be 
supposed to have contravened this provision of the 
Act, but both the occupier and manager are made 
responsible jointly and severally for this con¬ 
travention under S. 41-J. {Ttk Chand JO; 

CHAND V. EMPEROR. A.l.R. 1930 Lah. 658. 

—8.34—‘ Person.* . , xi. i i 

-The word “ person ” includes the plural and 

consequently where as a result of a single accident 
more persons than one are injured the aooident 
cannot be split up into as many persons injured 
and notice contemplated is single notice of the 
accident which the manager is required to submit 
to the authorities and therefore contravention of 
this rulo is one offence which cannot in its turn be 
split up into as many oSences as the number of 
casualties. {Tek Chand, J.). 

Emperor. A. I. R- 4930 Lah. 668. 

—S. 41—Fine. 

- Amount. 

As S. 41 is a penal section, it ought to be 
strued strictly. The occupier and manager both 
or either of them can be required to pay a fine 
which may extend to Rs. 200, bat between he 
two they cannot be required to pay any sum exceed¬ 
ing Rs. 200 for each offence. {S)uih and Crump, 
JJ.). VBIJBALLUBDAS .JEKISONDAS V. EMPEROR. 

43 Bom. 220 = A.I.R. 1921 Bom. 322. 

—S- 41—Liability. , . „ 

—If more than one person is unlawfully em¬ 
ployed the manager and agent are liable for as 
many offences as there are persons so employed, 
{Shah and Crump, JJ.). VRIJBALLUBDv^ 
JEKISONDAS V. EMPEBOR. 45 Bom. 220— 

A.l.R. 1921 Bom. 322. 

—8. 42—Soope. 

' -■ The structure of S. 42, Factories Act, indi¬ 

cates that one proceeding is split up into two pro¬ 
ceedings and while the manager or occupier is 
accused of having committed an ofience under the 
Act. he is also a complainant on his complaint 
against the other person or persons he has brought 
in. In the proceeding in which the manager or the 
occupier is the complainant he is liable to be 
cross-examined by the other person or persons who 
has or have been brought before the Court on his 
complaint. This must mean that the manager 
or occupier qua complainant must give evidence 
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FACTORIES ACT (1911)—B. 42—Scopes 
• * 

himsell. There is no substance in the objection that 

the manager or occupier who initially is charged 

with an offence against the Act cannot go into the 

witness-bos and give evidence himself, because he 

goes into the witness-box not as an accused in the 

case originally started against him, but in his own 

right as a complainant on bis complaint against 

the other person or persons whom he has brought 

in. It is not a material irregularity to dispose of 

the two matters by one judgment or to record the 

evidence in the two matters together. (C. C. Ghose 

and Gregory, JJ.). SUPT. & RbmbmbbANOER OF 

Legal affairs v. Murray. 117 I.C.|673= 

30 Or. L.J. 818=56 Oal. 900= 
32 C. W. N. 922= A.I.R. 1928 Cal. 597. 
FACTUM YALET. 

See HINDU LAW—(1) Adoption. 

(2) MARRIAGE. 

FAIR COMMENT. 

See PENAL CODE, Ss. 499 AND 500. 

Tort—Defamation. 

FAKIR. 

See Mahomedan Law. 

FALSE ALLEGATION. 

See PENAL CODE, S. 193. 

-Charge. 

See Penal Code, Ss. 182, 211. 

-Complaint. 

See (1) Grim. Pro. Code, 

(2) Criminal Trial. 

(3) PENAL CODE. 

-Document. 

See Penal Code, Ss. 464, 467. 

-Entry. 

See PENAL CODE, S. 477. 

-Evidence. 

See Penal Code, 8b. 191—200. 

-Information. 

See Penal Code, Ss. 182—211. 

-Measure. 

See Penal Code, S. 267. 

-Personation. 

See penal CODE, Ss. 205, 416, 419. 

-Receipt. 

See Penal Code, Ss. 463 and 471. 

-Statement. 

See Penal Code, Ss. 191—200. 

-Weight. 

See penal Code. S. 267. 

FALSE IMPRISONMENT. 

See TORT. 

FAMILY ARRANGEMENT. 

Arbitration. 

By Limited owner. 

Consideration. 

Construction of. 

Effect. 

Essentials and Test. 

Marriage Settlements. 

Parties. 

Setting aside. 

What are family arrangements. 

Writing stamp and registration. 
Miscellaneous. 

—Arbitration. , . , 

- Award in favour of person not party to reje- 

reiice — Binding nature of. a .. • 

The co heirs of a Mahomedan referred the divi¬ 
sion of the properties to arbitration. One of the 
co-heirs requested that some of the properties 
falling to his share must be awarded to his minor 
son who was not a party to the submiMion and 
the properties were likewise awarded to him : 


FAMILY ARRANGEHENT—Gonsideration. 

Held, that a family arrangement was the result 
and that the benefit of the award could be claimed 
by the minor though he himself was no party to 
the submission to the arbitration, and that the 
minor acquired title to the properties. [Devadoss, 

J".). dada Sahib u.Gajraj Singh. 

85 I.C. 298 = 20 M.L.W. 859= 
A.I.R. 1925 Mad. 209=97 M.L.J. 928. 

- Award—Enforceability as family arrangement. 

Where one patty to the award led another to 
believe to his prejudice that he is going to abide 
by the award he is estopped from contesting it. 
The fact that he signed the award does not how> 
ever by itself render it more binding on him: 6 0. 
P. L. R. 95, Foil. It has always been the policy of 
Courts of equity to uphold family settlements, 
even when they are not in legal form: 43 All. 1 and 
42 Cal. 801. Foil. {Balter, Offg. J. C.). OHOWDHURI 
MANOHARLAL V. MT. AMANO. 

77 I.C. 91= A.I.R. 1929 Nag. 19. 

- Award and family arrangement — VaXidiiy — 

Principles underlying. 

The principles under which the validity of an 
arbitration should be judged are more rigid than 
those which apply when a family agreement ^ is 
under consideration. There is ample authority 
indicating that in some instances in which, 
although as an arbitration proceeding the result 
of an award cannot be supported, it is still 
capable of support on the ground, that 
the award represented what is in effect the out¬ 
come of a family compromise. Even assuming 
that much greater latitude may be extended to 
the support of a family arrangement than is the 
case in maintaining an award under an arbitration, 
nevertheless, where a reversionary interest is in 
fact affected by a family arrangement, such a 
compromise cannot be supported. Much more so 
when the reversionary interest is that of a minor. 
Case-law discussed. {Bucknill and Ross, JJ.). 
Ram BAHADUR SEN V. Mahanth Ganesh 
BHAGAT. 73 I.Ci 992=2 Pat. 959= 

5 P L.T. 259= A. I. R. 1924 Pat. 99. 

—By limited owner. 

--The circumstance that a party to "^a settle¬ 
ment was a limited owner at the time would not 
make it any the less binding if tbe other requisites 
of validity of the settlement are present. iMukerji 
and Bose, JJ.). KhaNTA Moyee DEBI v. 
HRIDAYANANDA Bhattacharjbb. 

118 I.C. 966=98 C.L.J. 489= 
A.I.R. 1929 Cal. 199. 

--Hindu Law—Limited owner making family 

arrangement—Reversioner obtaining possession of 
portion of estate— Reversioner is estopped from 
claiming as such afterwards. {Bindsay, J. C.). 
TAGESHAR V. BhUSHAN. 29 0. C. 5= 

A.I.R. 1921 Oudb 139. 

—ConsidoFation. 

-Converting an expectancy into certainty and 

avoiding chance of litigation in future is good 
consideration for family arrangement. (Hukerji 
and Bennet, JJ.). POKHAR SiNGH V. MT. DULARI 
KUNWAR. A. I. R. 1930 All. 687. 

-A family arrangement may be executed to 

avoid future disputes even if they have not already 
arisen. {Ashworth, J.). Rameshwar RAI v. 
Sheopal Rai. 117 I.C. 822 (All.) 

- Claims adjudged and disputes settled is suffi¬ 
cient consideration for upholding the family settle¬ 
ment. 
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TAMILY arrangement—C onsideration. 

•It is a wrong principle of law to test ttie 


validity of the agreement by having recourse to 
iihe expsdienb of finding out whether the oleims of 
the parties to the agreement were good. The true 
test is whether the parties had laid any olaiin 
against each other and whether those claims had 
been settled by virtue of the agreement termed the 
“ family settlement.” If a settlement was arrived 
at, the strength or validity of the claims of the 
parties has nothing to do with the validity of the 
-family settlement. The fact that the claims of 
the parties had been adjudged and that the dis¬ 
putes between them had been settled would amount 
to a sufficient consideration for the upholding of 
the family settlement; A. I. R. 1927 Oudh 572, 
Appr. and Foil. (Afisra and Nanavutiy, JJ.)^ SiTAL 
-SINGH V. GAJINDRA BAHADUR SiNOH. 

116 I.C. 59=4 Luck. 87 = 5 O.W.N. 1022= 

A. I. R. 1929 Oudh 373. 

-- Active co7itest is 7wt necessary. 

Although at the time when a family settlement 
is made there was no active contest, still the mere 
fact that at that time the parties agreed among 
themselves that they would not dispute each 
•other’s claims in respect of certain property is suffi¬ 
cient to establish the fact that a valid and binding 
family settlement took place between them: A.I.R. 
1927 Oudh 572, Fxpl. (Wazir Hasan, Ag. C.J. and 
PuUan, J.). balbhaddar Singh v. Shamsher 
SINGH. 113 10. 197=6 O.W.N. 109 = 

A. I. R. 1929 Oudh 305. 

__ Avoiding possible or anticipated dispute is 

sufficient coyisxderation. 

In order to have a valid family settlement it is 
not necessary that there must be a dispute in 
tenoe at the time when such settlement is arrived 
at It may be that the members of the family 
.may anticipate disputes likely to arise thereafter 
and if in order to prevent the arising of such dis¬ 
putes and to secure peace and happiness in the 
■family they arrive at a settlement among them¬ 
selves, the settlement arrived at must be deemed 
to be valid: 22 O.C. 300, Foil. {Mzsra and 5ri- 
vastava, JJ*). Ameer Hasan v. Md. Bjaz 
HUSAIN. 117 I.C. 456=6 O.W N. 51 = 

A. I. R. 1929 Oudh 134. 

__Ttue family arrangement or settlement is 

ordinarily resorted to in the interests of the whole 
.family when recourse to it is essential to protect 
the family property from the extravagance of a 
particular member of the family, or to make a 
suitable provision for a female member of the 
family ; 6 All. 560 (P.C.), Bef. (Kolhatkar, A.J.C.). 
Mahadbo V. Ganeshram. 113 I.C. 373= 

A. I. R. 1928 Nag. 308. 

__ Pending litigatioyi or prospects thereof are not 

yxecessaryj. ^ ^ 

ft is not necessary that there should be a 

pending litigation or a prospective litigation 
in order that an arrangement may be consider¬ 
ed a good family arrangement. The principle 
• underlying the family arrangement extends not 
merely to oases in which arrangements are made 
between members of a family for the preservation 
of its peace, but to cases in which arrangements 
.-are made between them for the preservation of its 
nroDorty : Williams v. Williams, (1867 ) 2 Ch. A. 
294 Foil. {Devadoss, /.). SADASIVAM PlELAI v. 

SHANMUGAM PILLAI- 98 I.C. 268 = 26 119 = 

1927 M&d. 126* 

•Bona fide claim. 


If there is a bona fide claim by a member of the 
iamily to the property in dispute, although it 
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might turn out in the end that there was no sub¬ 
stance in it, an arrangement come to by all the 
members of the family to settle that claim is a 
valid arrangement and will be binding upon all 
tbe parties concerned : A.I.R. 1921 Pat. 260j A.I.R. 
1924 Pat. 736 and 83 All. S56 (P. 0.), Foil. (Bow 
andKulwa'nt Sahay, JJ). GAJADHAR PRASAD v. 
LACHUMAN LAL SAHU. 103 I.C. 354= 

8 P.L.T. 759 = A.I.R. 1927 Pat. 339. 

-A family arrangement requires some con¬ 
sideration and under the guise of a family arrange¬ 
ment a party cannot enter into a transnetion which 
he is not under the law competent to do and which 
may be beyond his disposing power. 

Where a Hindu widow gave away part of her 
husband’s estate to the presumptive reversioner. 
Held, that in the circumstances the gift could 
not be supported as a family arrangement. {Suhra^ 
wordy and Cuming,-JJ.). INDRA NARAIN 
V. SARBASOVA DASI. 87 I.C. 930 = 41 C L J. 341 — 

A.I.R. 1925 Cal. 743. 

- Compromise of disputed claims. 

Wherever doubts and disputes have arisen with 
regard to the rights of the different members of the 
same family, and fair compromises have been 
entered into to preserve the harmony and affection, 
or to save the honour of the family, those compro¬ 
mises will be sustained by the Court, although, 
perhaps, resting upon grounds which would not 
have been considered satisfactory if the transac¬ 
tion bad occurred between strangers. But it must 
be established that the right compromised could at 
least have formed the subject-matter of a claim 
though a doubtful claim. (Z)as and Adami, JJ.)» 
BHAGWATI KOER V JAGDAM SAHAT. 

62 I.C. 933=2 P.L.T. 471 = 6 P.L.J. 804= 

A.I.R. 1921 Pat. 260. 

—Gonetruction of. 

- Deed must be cemsirued as a whole. 

Deeds of family settlement are of a nature pecu¬ 
liarly their own and the rule of interpretation 
which would be applicable to pure deeds of trans¬ 
fer cannot be permitted to be applied in the case of 
such deeds. The deed of family settlement must 
be read as a whole and the intention of the parties 
must be gathered from the various provisions con¬ 
tained therein and such intention should be res¬ 
pected. {Stuart, C.J. and Qokarayi Nath Misra, J,). 
AHMAD AZIMv. Shafi JAN. 97 I.C. 897= 

2 Luck. 335 = 3 O.W.N. Sup. 102= 

A I R. 1926 Oudh 561. 

-In the case of family settlements, conditions 

mav be inserted therein, which would not be valid 
in the case of ordinary deeds, under the ordinary 
law, but such conditions in the deed would be 
valid and enforceable, when forming a part of such 
family settlement : (Case law cited.) 

Under a family settlement a talukdar granted 
some villages to bis brothers in lieu of mainte¬ 
nance and in the deed of settlement it was stated 
that the villages given to each of the brothers were 
to bo given to them in perpetuity for ever, genera¬ 
tion after generation with proprietary powers. The 
words used in the vernacular being **tuaste dawam 
wa hamesha ka nasZan had naslan hatnan wa batnan 
badbatnanba aJchtilar malikana”. It was further 
laid down that if no male issue was born to a 
Guzaradar then the female issue would be allowed 
maintenance, and the widow of Guzaradar was to 
remain in possession of the entire property, without 
power of alienation during her lifetime, and after 
her death the property was to be divided among 
the surviving brothers. 



851 


DECENNIAL DIGEST, 1921—1930. 


852 : 


family ARRANOEHENT—Effect. 


Held, that the words **naslan bad naslan'* and 
**batnan had batnan'* indicated an idea not to make 
a guzara leeumable after the death of the parti¬ 
cular grantee but to make it heritable and heritable 
only by the lineal male descendants, and such 
male lineal descendants would be covered by the 
expressions “ naslan ” (progeny) and “ batnan ’* 
(womb). 

The estate conferred upon each of the brothers 
was an estate in its inception of an absolute charac¬ 
ter, but heritable only by the male lineal descen¬ 
dants of the grantee and by his widow for her 
lifetime in case there was no such descendant, and 
descendible to his surviving brothers after the 
death of the widow. {Stuart, C.J. and Ookaran 
Nath Misra. J ). AHMAD AziMt;. ShaPI JAN. 

97 I.C. 897 = 2 Luck. 335 = 3 O.W.N. Sup. 102 = 

A.I.R. 1926 Oudh 561. 

—Effect. 


- — -Malabar Law—Karar by the manager assent¬ 
ed to by other members—Karar is binding on the 
manager and comes to end on bis death : 5 L. W. 

611 and 32 M. L. J. 323, Foil. {Wallace, J.). 
AOHIPRE V. ACHTPRE. 105 I.C. 101 = 

1927 M W.N. 553= A.I.R. 1927 Mad. 887. 

-The essence of a family arrangement lies in an 

adjustment of conflicting claim bona fide made and 
recognized on both sides with tbe laudable object 
of putting an end to a controversy. If it were per¬ 
missible to raise and to obtain a trial of the issue 
as to title in a subsequent litigation and obtain a 
finding thereon and then to determine in favour of 
the validity of the arrangement if it falls in line 
with the finding no comprorai‘?es will hold good in 
the end : A.I.R. 1927 Oudh 97. Foil. {Stuart C.J. 
and Wazir Hasan, J.). I^IAHABTR v. DwARTKA. 

103 I. C. 757 = 4 0 W. N. 663 = 
A.I.R. 1927 Oudh 572. 


-Compromise in settlement of claim of doubt¬ 
ful nature is binding on parties. {Sulainian and 
Boys, JJ.). Moti Shah v. Ghandharp Singh. 

96 I. C. 595 = 48 All. 637=24 A.L.J. 873 = 

A. I. R. 1926 All. 715. 

-Settlement of doubtful rights is binding on 

all parties— Spes successionis cannot be dealt 
with—Contingent right may be dealt with 
by turning it into vested right by means of 
surrender: 42 Mad. 523, Foil. {Stapleton v. Staple' 
ton, 21 L. J. Ch. 4341. {Phillips and Romesam, JJ.)- 
Rama Aitar v. Narayanasami Aiyar. 

96I.C. 483=23 M.L.W. 496=1926 M.W.N. 958 = 

A.I.R 1926 Mad. 609=51 M.L.J. 313. 

-A family arrangement is binding as much on 

the parties thereto as on their sons and dosoen- 
dants. {Lindsay and Kanhaiya Lai, 

8AGAR V. BISHUN SAHAT. 86 I.C. 554= 

47 All. 327=23 A.L J 141 = 
A.I R 1925 All. 366. 

-A settlement of controversy between two per¬ 
sons may amount to a transfer from one to the 
other. But where the compromise is based on tne 
assumption that there wns an antecedent title of 
some kind in the parties and Iho^ agreement 
acknowledges and defines what that title is. there 

iB no such transfer: 3 Agra H*C. Rep* 82; Lr*R.I«A. 
167 (P.C.) and 33 All. 35G (P.C.), . 

Where settlement creates no title by transfer in 
favour of any one of the parties to it, but the in¬ 
terest which the persons obtain under the terms of 
the settlement is in virtue of the recognition of the 
antecedent claim of each by the other or others, 
and where one of the parties has founded his claim 
on his right to succeed by inheritance under an 
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alleged rule of custom, his land is '* inheritsd 
within the meaning of Oudh Civil Digest, para> 
179 (a). {Wazir Hasan and Simpson, A.J.Cs.), 
Ameer Mirza Beg v. Udit Pbrshad. 

90 I.C. 779 = 2 O.W.N. 816= 
A I.R. 1925 Ondh 709. 

-Where the several conditions of the deed of 

settlement constitute elements of consideration- 
moving from one party towards another and there¬ 
by resulting in the entire settlement, and wher^ 
the compromise intends to, and does as a matter of 
fact, settle the disputes amongst the several mem¬ 
bers of the family, it must be held that every one 
of the parties to the compromise is bound to fulfil- 
the obligations which he undertakes to do in re¬ 
gard to any other party to the same settlement.. 
They are not only bound to do so, but that they 
cannot be permitted to do otherwise: 40 All. 487 
(P.C.), Ref. {Wasir Hasan, A.J.C.). Amir Ali u. 
IQBAD ali. 61 I.C. 312=24 O.C. 22= 

8 O.L J. 287 = A.LR. 1921 Oudh 112. 

—Essentials and test. 

-For a family arrangement to bo good it i» 

not necessary that there should be a family dispute* 
which has to be settled or composed. A family 
arrangement to be good need not HecessatUy be a 
“ Comproraipe of doubtful rights.” Williams v. 
Williams^ (1867) 2 Gh. 294. Foil. {Mukerji and Ben- 
net, JJ.). PoKHAB Singh v. Mt. dulari kun- 
WAR. 125 I.C. 1 = 1930 A.L.J. 688 — 

A I R. 1930 All. 687. 

•Existence of dispute in praesenti is not neces¬ 
sary but doubtful claim is essential. 

The existence of a doubtful claim is essential for 
a family settlement but the existence of a dispute 
or controversy in praesenti ib not, and a family 
settlement may be supported on the ground of 
maintaining peace and goodwill amongst the mem¬ 
bers or tbe family. for the preservation of the 
family honour or of the family property^ and for 
the avoidance of disputes and litigation in future. 

and Niamatullah, JJ.). RAGHUBIR v. 
Narain. A.I R. 1930 All 498. 

-Afaroilyarrangement entered into to avoid the 

occurrence of disputes in future and not of actually 
existing disputes is valid. {Ashworth, J.). RAMESH- 
WAR RAi V. Sheopal Rat. 117 I.C. 822 All.^ 
■For a compromise to be binding itis necessary 
that the parties should have been parties to the- 
compromise or should claim under orthrough such 
parties or should have acted on it or derived some- 
benefit under it. Further the parties to the com¬ 
promise should feona consider that there is a 

question to be decided between them, for no com¬ 
promise would be good if it ultimately turned out- 
that there was no doubt upon the point which was 
made the subject of the compromise, and again it 
must be an honest settlement of an existing dis¬ 
pute which must not be manifestly ultra vires of 
the parties to settle : 2 M.I.A. 181 (P.C.); 13 M.I.A,. 
497 (P.C.): 7 M.I.A. 311 (P.C.); 14 M.I.A. 24 (P.O.); 
20 Cal. 373 (P.C ): 26 Cal. 81 (P.C.) and 33 All. 356- 
(P.C.). Ref. {Muherji and Bose, J.), KHANTA- 
moyee DEBI V. Hridayanandabhattacharjee. 

118 I.C. 566=48 C.L.J. 489 = 
A.I.R. 1929 Gal. 149. 

-It is the object and purpose of a transaction 

which determines whether it has the character o6 
a family arrangement or settlement. That charac¬ 
ter is not determined by the mere fact of its being 
consented to by the other members of the family- 
{Kolhathar, A.J.C.). MAHADEO v. GANBSHRAM. . 

113 I.C. 373 = A. I. R. 1928 Nag. 308- 


orviii, criminal and revenue 
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■ ■- Where a family arrangement had been fairly 

eiktered into without concealment or iniposition 
on either side, with no suppression of what is true 
or sngaestion of what is false, although the parties 
might have greatly mleunderstood the situation 
and mistaken their rights, it will • 

10 O.Ii.J. 503. J’oZZ. {Devadoss, J.). 

PILLAI U. SHANMUGAM PILI.AT. 98 LG. 268- 

25 M.L W. 119* A. I. R. 1927 Mad. 126. 

-In considering the question as to whether a 

deed of family arrangement is a valid deed, one 
has to consider the benrfit to the famil^y as a whole 
and not to the individual members thewof. [Boss 
andEulwant Sahay. JJ.), ^AJADHAR PRASAD u. 
LACHHDMAN LAD SAHD. 103 ‘ C 354- 

8 P. L. T. 759=A.I.R. 1927 ^at ”9. 

__The test of a family arrangement is that it 

constitutes the recognition of a l^tle 

and not that the parties derive any tttle from each 
other. There might be a withdrawal of any gra¬ 
tuitous admission, unless there is some 
not to withdraw it and a mere consent to the entry 
of the name of another in the revenue pap«” 
not create anv such obligation ; 1 
tTin^n T\ MT PHUDJHARI V. HAR PRASAD. 

Luck. 318=3 0. W. N 181 = 

13 O.L.J. 548= A.I.R. 1926 Oudh 338. 
family arrangement cannot be efiected by 

28 O.C. 265= A T-R 1925 Oudh 568. 

_A family arrangement to be operative, must 

be without fraud. It would not be supported if 
founded in mistake of either party to which tbeoppo- 
site party was accessory or if either party has been 
misled by tbe concealment of material things; for 

«on oTXellvant 

KALIDASIUAHI^.^ ^^ 529= A.I.R. 1922 Cal. 203. 

—Marriage settlement. ... , 

_ 4 executed a marriage seUlement in view of 

the marriage of his son B under which B's wife C 

took a lifo-intcrest after Bs death. Subsequently 

C obtained a divorce from B. After B s death the 

question arose whether C still took life-interest 

under the settlement. 

Held that C*s rights under the settlement were 
not forfeited by the dissolution of tbe marriage : 

Plifzaerald v. Chapman, (1875) 1 Ch.D. 563, Bel. on; 
20 Bom. 718, Diat. iBaher, J). AIMAIHOBMUSJI 
WADIA V JAMSHEDJEE JEEJEEBHOT, B-ABT. 

A.I.R 1930 Bom. 481. 

_ Child's portion—Veslinfi of—Presumption. 

Unless there is any thing to the contrary, the pre¬ 
sumption in marriage settlements is that a child s 
Dortion vests at marriage in the case of a daughter 
and at maioritv in the case of a son unless there is 
anything to the contrary. {Twomey, C.J. and 
'VfLna J) COHEN Esther v. E. T. Oohen. 

Vi. c. 806=10 L.B.R. 196 = 13 Bur. L.T. 78. 

—Parties. . , , 

- Minors— Binding nature of. 

Even in the case of a Mahomedan family if the 
family arrangement is a fair and equitable one it 
kould not be rejected simply on the ground that 
the minors were not represented by a properly 
constituted guardian of theirs at the time when 
the arrangement was arrived at. If the interests of 
- the minor children are fully safeguarded and if all 
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the adult members of the family accept the arrange*^ 
ment it should he held binding on the ^i^nors r 
33 All. 256 (P.C.); 3 Agra H.C.R. 82 and A.I.R. 1^2 
P.O 356, Appl. (itfisra and Sr*vastava, JJ.)- AMEE^ 
HASAN V. MD. EJAZ HUSAIN. 117 I.C. 456- 

6 O.W.N. 51= A.I.R. 1929 Oodh 134. 

__ members need not join for arrangement to- 

be valid. . , . 1 _i:a 

It is not necessary that in order to make a valid 

and binding family arrangement all the membera 
of the family must be parties to it. If some 
members of the family settle their disputes by- 
arriving at a settlement among themselves there 
is no reason why that settlement should not be 
considered to partake of the nature of family 
arrangement. {Goharan Nath Misra, J.). ^EX 
Bahadur Khan v. nakkokhan. 99 I. C. 472= 

3 O.W.N 993 = A.I.R. 1927 Oudh 97. 

__ -Father can enter on behalf of minor sons. 

The father, as the natural guardian of his minor- 
sons, is fully competent to enter into a family 
arrangement on their behalf and in considcring- 
whether there was sufficient consideration for the 
agreement the Court will not be disposed to scan 
with much nicety the amount of the consideration. 
William v. Williams, (1367) 2 Ch. 294, Bel. cn. (Boss 
andEulwant Sahay, JJ.). GAJADHAR PRASAD u.. 
Lachhuman Lal SAHU. ^9® ^ 

8 P.L.T. 759= A.I.R. 1927 Pat. 339. 

_A family arrangement is one arrived at by 

members of the same family. The mere fact that 
an agreement is entered into by persons who are 
relations of each other does not make such an 
agreement a family settlement so as to be binding' 
on persons who are not even parties thereto. 
iUears, C.J. and Sulaiman, J.). MITTER 8AIN v. 
DATA ram. 90 I.C. 1000=24 A L.J. 183- 

A.I.R. 1926 All. 194.. 

■- Parties must belong to same family. 

Per Lindsay, J.—Family arrangements are 
arrangements arrived at by members of tbe same 
family in settlement of doubtful claims, cases in 
which, there being uncertainty as to the rights of 
' the various claimants, the dispute is composed by 
a settlement based upon the acknowledgment or 
pre-existing title in the parties concerned. There 
must be a dispute, the parties must belong to the 
same family, and the property which consti¬ 
tutes the subject-matter of the dispute must be the 
property of tbe family to which the parties oolong. 
An arrangement made by a Hindu widow with the 
person whom she is going to adopt, before the adop¬ 
tion. is not a family arrangement. (Lindsay and 
Muherjee, JJ.). MlTAI-i SAIN v. DATA RAM. 

87 I.C. 724= A. I. R. 1926 All- 7. 

—Setting aside. i. 

-A family arrangement stands on a difierent 

footing from an ordinary contract. A settlement of 
doubtful claims or rather what the parties believ¬ 
ed to be doubtful claims, without the worry and 
expense of litigation might itself be sufficient con¬ 
sideration for such an arrangement. Tbe fact that- 
there is no other consideration to support the 
arrangement or that it transfers the property to a. 
person without any right, is not a sufficient ground 
for setting it aside: 8 Cal. 138, Bel. on. (Bhide, J.). 
MT. ICHHNUN V. BANWARI LATj. 114 I.C. 711 = 

A.I.R. 1929 Lab. 16. 

-Where agreement of family arrangement was 

recorded in the wajib ul-arz prepared at the time of 
the settlement and its terms were acted upon since, 
then, it is not open to the parties to raise any ques¬ 
tion regarding the validity of the agreement: 
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A.I.R. 1924 P.C. 27 ; A.I.R. 1916 P. C. 9 ; A.I.R- 
1927 Oudh 162 and A.I.R. 1927 Oudh 570, Foil. 
{Misra and Nanavutty, JJ.). SiTAL SiNGH v. 
GijinDRA BAHADUR. 116 1.0.59 = 

4 Lnck. 57 = 5 O.W.N. 1022 = 
A.I.R. 1929 Oudh 373. 

•- Gr'iutids for. 

An agreement as to division of the family pro¬ 
perty can be set aside where the heir gives up pro¬ 
perty to which he had undoubted rights without 
consideration or where he was ignorant or without 
professional assistance, even though there was no 
evidence of fraud or undue influence : A.I.R. 1924 
Pat. 49, {Brown and Chari, JJ.). TAFUZZAD 

Ahmad v. Maung Shwe Kyi. 

A. I. R. 1929 Rang. 333. 

-Where a compromise is no longer to be 

regarded as a merely executory agreement, but is 
accepted and worked on by parties, such a family 
compromise should not on grounds of equity and 
good conscience be disturbed unless there are strong 
and valid reasons for doing so. {Findlay, J.C.). 

Mt. anjira Bai V. Annapurna Bai. 

109 I. C. 624=11 N. L. J. 133= 
A. I. R. 1928 Nag. 254. 

- Strong evidence is necessary to set it aside. 

When a family arrangement is brought about in 
the interests of the members of a family, it would 
require very strong grounds to set it aside at the 
instance of any one of the parties to the arrange¬ 
ment. {Devadoss and Waller, JJ.). SUBBARAJU v. 
NarayanarA.TU. 97 I. C. 232 = 24 M. L. W. 716 = 

A. I. R. 1926 Mad. 1093 = 51 M.L.J. 366. 
—What are family arrangements. 

■ Whore several members of a family arrive at 
a settlement each one relinquishing his claim in 
respect of the property not falling to his share and 
recogni;{irg the rights of the others as they had 
previously asserted it to the portions allotted to 
them respectively, the transaction should be looked 
upon as a family arrangement and not as a transfer 
from one member to the other member : 83 All. 356 
(P.C.) ; A.I.R. 1922 P. C. 356 ; 17 O. 0. 108 and 
A. I. R. 1923 Oudh 307, Foil. {Misra and Srivas‘ 
tava, JJ.). AMEER HASAN V. MD. E,7AZ HUSAIN. 

117 I.C. 436=6 0. W N. 51 = 
A. I. R. 1929 Oudh 134. 

- Declaration of family arrangement of disruiyted 

family. 

A declaration of family arrangement purporting 
to give shares in the plaintiff’s ancestral property 
to the members of the different branches of 
the disrupted joint family was executed by the 
father of the plaintiff. Under law there could not 
be any ro-union and the act was done not to settle 
any dispute but simply out of charity and compas¬ 
sion. The plaintiffs were not the parties to the 
declaration nor was it to their advantage. The 
declaration w.as never intended to be enforced, was 
not acted upon and the plaintiSa were all along in 
possession of the property, 

Held, that the declaration could not affect the 
plaintiffs. {Adami and Fazl Ali, JJ.). LAKSHMI- 
DHAR .7AGATIV. KRISHNA CHANDRA JAOATI. 

A I R. 1929 Pat. 548. 

--Whore disputes arose on the death of a Hindu 

and his widow and daughter on one side and his 
nephew on the other side settled the disputes by 
an agreement according to the terms of an oral will 
left by the deceased, taking for themselves parti¬ 
cular shares of his estate. 

Held, that the agreement is a bona ^de family 

arrangement and is binding on the parties. (Coutts 
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Trotter. C. J. and Ramesam, J.). A. P. R. K. R. V. 

Vedlam CHETTI V. Venugopad Chrtti. 

97 I.C. 570 = 24 M.L.W. 842= 
A.I.R. 1927 Mad. 185, 

-On death of widow all members of last male 

holder’s family agreeing to their names being re¬ 
corded in revenue records irrespective of diSerent 
degrees of relationship—Family arrangement is 
complete. 35 All. 502 ; 37 All. 105 ; 17 0.0. 108 ; 
19 O. C. 75 and 22 O. C. 300, Foil. {Gokaran 
Nath Misraj J.). Tbj BAHADUR Khan v. Nakko 
Khan. 99 I.C. 472 = 3 O.W.N. 993 = 

A I. R. 1927 Oudh 97. 

-According to the terms of a compromise in a 

suit effected between the parties plaintiff was to 
adopt the son of one of the defendants within two 
months from the date of compromise and if he did 
BO be was to enjoy the entire property which fell to 
his father’s share but on failure to take the boy in 
adoption he was to retain only one half of the pro¬ 
perty. The plaintiff failed to take the boy in adop¬ 
tion and consequently was dispossessed of half the 
properties in execution of the compromise decree. 
In a suit for the recovery of those properties on the 
ground that the compromise is not binding on him, 
Held, that the compromise was a bona fide family 
settlement and not opposed to public policy and 
that the clause in the compromise that the plaintiff 
should retain one-half of the properties and 
give back the other half on failure to adopt the boy 
was not a penal clause. {Devadoss and Waller, JJ.). 
SUBBARAJUV. INDUKUBI NARAYANARAJU. 

97 I.C. 232=24 M.L.W. 716 = 
A.I.R. 1926 Mad. 1093 = 51 M.L.J. 366. 

- Bona fide settlement of dispute—Holder of 

an estate dying leaving two widows and a son, be¬ 
queathing whole estate to the son—One widow 
challenging the validity of the marriage of the 
other widow and the legitimacy of the son—Agree¬ 
ment allowing increased maintenance to contesting 
widow for her withdrawing the allegation is a 
bona fide settlement. 33 All*. 356 (P.C.), Foil, 
{Stuart, C. J. and Raza, J ). SHYAMA KUMAB 
Singh v. Thakurain Dulab Kunwar. 

98 I.C. 81 = 3 O.W.N. 805. 

-If there is a dispute and if all the members 

of the family come to an arrangement it will not be 
open to any of the parties to go behind such an 
arrangement, but where a father and sons amic¬ 
ably arranged that the father should settle all the 
properties upon the sons reserving to himself little 
or nothing, it cannot be said that the essentials of 
a family arrangement are present which would 
preclude any of the parties from claiming by in¬ 
heritance to any other of the parties to such an 
arrangement. In order to make out a valid family 
settlement by which a person could relinquish his 
right to property not only in praesenti but also in 
futuro, there must be in the first place considera¬ 
tion foe such relinquishment : in the second place 
there must be words which would convey such an 
expression of intention on the part of any of the 
parties to the document. So long as the arrange¬ 
ment is merely a one sided arrangement or where 
there is no dispute to be settled, a mete settlement 
of property by one upon another cannot be consi¬ 
dered to be a family arrangement under which 
it can be said that certain rights which would 
accrue iu future have been given up. {Spencer and 
Devadoss, JJ.). ABDUD RAHIMAN v. TJTHU- 
MANSA ROWTHEB. 85 1.0.945 = 

A. 1. R. 1925 Mad. 9p7. 
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FAMILY ARRANGEMENT— What are family 
arraa^dmentS’ 

_Where by the agreement one brother agrees 

to forego his right under S. 22 as the brother to 
succeed to his brother’s share, if he left a widow, 
it is subsequently not open to him, or to any one 
claiming through him to go behind that agreement 
in order to claim a right which has been surren¬ 
dered A family settlement is binding on the 
parties thereto because the objection of settlement 
is the reconciliation of existing diSerences and the 
avoidance of future dispute. {Ka^ihaiya Lal,J. C. 
and Lyle, Offg.A.J.C,). MUHAMMAD Yaqub Khan 
V. Muhammad Sahib ali Khan. 67 I.G.556— 

9 O.L.J. 160 = 25 O C. 21= A-I-R. 1922 Oudh 87. 

_Writing, stamp and registration. 

_^Where the transaction is intended to ope¬ 
rate as a transfer, the formalities enjoined by the 
Stamp, Registration and Transfer of Property Acts 
have to be complied with. The imperative re¬ 
quirements of these statutes cannot be evaded or 
displaced by the parties choosing to describe the 
document embodying the transaction as a family 
settlement when, in truth and substance, it is 
either a transfer of property or a deed of partition. 
{Sen and NiamatiiUah, JJ.)^ 

_There is no provision of law requiring that a 

partition of family settlement must be reduced to 
writing and the writing registered, though of 
course, when they are reduced to writing, the 
point of registration may arise. 

Where by family arrangement it ^was settled that 
A father of B, was to pay the family debts and B 

wLs to pay noihing. and Rs. 1,000 from the joint 
property were to be paid to B as his share and a 
house was to fall to the share of ^ ; 

Held that the alleged arrangement amounted to 
family’settlement and not to a release of hia share 
by B. It was not therefore necessary to get the 
settlement reduced into writing and get the 
writing registered. Oral evidence on the point of 
the alleged settlement was therefore admissible. 
(Shinane, J.). RanOU NyaHALCHAND Shet 
VAN! V LAKSHMAN MARTAND KULKARNI. 

A.I.R. 1930 Bom. 438. 

_Family settlement need not be embodied in 

formal registered document: A. I. R. 1927 Oudh 
97 ^ on ", 35 All. 502 and 22 0. C. 300, Ref, 
iWazir Hasan, Ag. C.J, andPullan, J.). Balbhad- 
DAB Singh v. Shamsher Singh. 115 I.C. 197= 

6 O W N. 1U9= A I R. 1929 Oudh 305. 
_A family setilemont is based on the assump¬ 
tion that there is an antecedent title of some kind 
in the parties and the agreement acknowledges and 
defines what that title is. So a deed of family 
settlement is not a transfer within the meaning of 
S 10 T P. Act but is a recognition of conflicting 
claims.* {Itazaand Pullan, JJ.). Hanuman Sahu 
V ABBAS BANDI BIBI. 120 1.0.387 = 

6 O.W.N. 169=4 Luck. 452 = 
A.I.R. 1929 Oudh 193. 
_family arrangement dealing with immova¬ 
ble property of the value of Rs. 100 and U 2 mards, 
can be eSocted by an oral contract : 1 I. A. 157 
(P C ) : 33 All. 356 (P. C.) ; and A. I B 1914 
P n 44 Bel. on. {Sulaitnan, Ag. C.J, and Mzifcerji 

and Boils JJ.)‘ RAMGOPAL V. TULSHI RAM. 
and Soys 861 = 31 All. 79 = 26 A. L.J. 952 = 

A.I.R. 1928 All. 641. 

_ Oral arrangement followed by a petition in 

oral family arrangeinent is followed im- 

mediately or after an interval (shorter or longer) 


FATAL ACCIDENTS ACT (1885)—AppIicahUlty. 

by a petition in Court containing a reference to the 
arrangement (either a mere reference to the fact of 
their having been an arrangement, or a partial or’ 
complete setting out of the terms, with or without 
a declaration of an acceptance of and intention to- 
be bound by those terms), the question whether- 
the reference was merely for the purpose of inform¬ 
ing the Court or was dictated by a desire to make 
formal record of the arrangement to be evidence by 
the document, will have to be determined on the 
facts of each case. In the former case registration 
is unneoessary. But in the latter case, if the value 
of the property involved is Rs. 100 or upwards* 
absence of registration makes the document in¬ 
admissible in evidence and is fatal to proof of the 
arrangement indicated in the document. {Sulai^ 
man, Ag.C.J. Miikerji and Boys, JJ.). Ram- 
GOPAL V. TULSHI RAM. 116 I.C. 861 — 51 All. 79 = 

26 A.L.J. 952= A.I.R. 1928 All. 641 (P. B.). 

- 'Arrangement reduced to writing with intention 

to form document of title but not registered—Doctrine 
of part performance will not cure absence of registrar 
Hon. 

Where there is no legally binding oral family 
arrangement, or the arrangement though reduced 
to writing with the intention that the document 
should be the document of title, cannot bo proved 
for want of registration, and where no question of 
estoppel arises, the mere facts that mutation has 
taken place and that possession has been taken can¬ 
not, by virtue of wbat is known as the doq: 
trine of nart performance, remedy the absence of. 
registration : 31 All. 73 (P.C.), Bel. on. (Sulaiman^ 
An C.J. Mukerji and Boys, JJ.) RAMGOPAL v. 
TULSHI Ram., 116*1.C. 861 = 51 All. 79 = 

26 A.L.J. 952= A.I.R. 1928 All. 641 (P.B.). 
-Court of equity will uphold a family arrange¬ 
ment provided that it has been acted upon, even 
where leg\l forms such as registration have not 
been strictly complied with ; 43 All. 1 ; 42 Oal. 801 
(PC.),Rc/. {Baker, Offq. J. C.). BAKARAM v. 
Naratan. 78 I. C. 58= A. I. R. 1924 Nag. 373. 
-An arrangement amounting to a mutual re¬ 
linquishment and admission of claim by all the 
parties cannot come within any of the classes of 
transfer with which the Transfer of Property Act 
deals for purposes of registration. [Hallifax, 
A.J.C.). JAINAKST V. GULAM MOHIUDDIN. 

69 I. C. 545=A.I.R. 1923 Nag. 55. 

—Miscellaneous. 

-.A family arrangement must be proved as 

well as pleaded, and it cannot be presumed in the 
absence of any evidence : A. I. R. 1928 All. 65, Bef, 
{Staples, A. J. C.). Mahasinga v. Mansinga. 

118 I. C. 55= A.I.R. 1929 Nag. 83. 

- Condition not valid in ordinary deeds may he 

inserted. 

A family settlement cannot create an estate wbioh 
is contrary to law but in the ease of family settle¬ 
ments conditions may be inserted therein which 
would not be valid in the case of ordinary deeds 
under the ordinary law. but such conditions in the 
deed would bo valid and enforceable when forming 
a part of snob family settlements : A. I. R. 1926 
Oudh 561, Foil. {Baza and Pullan, JJ,). HANU¬ 
MAN Sahu V. ABBAS BANDI BIBI. 120 I.C. 387 = 

6 0 W.N. 169=4 Luck. 452= A.I.R. 1929 Oudh 193. 
FAMILY SETTLEMENT. 

See Family Arrangement. 

FATAL ACCIDENTS ACT (13 of 1855). 

—Applicability. 

-The principle embodied in the Indian Fatal) 

Accidents Act may bo applied to cases arising im, 
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TAT&L ACCIDENTS ACT (1855)~Basis of com¬ 
pensation. 

Becar, though the Aot has not been applied. 
<{Kottval and Macnair, A.J.Cs.) Rakmabai v, 
.Deaneaj. 64 I.C. 311 = 

A.I.R. 1921 Nag. 102. 

—Basis of compensation. 

-Compensation awarded under the Aot is 

compensation for the loss of the actual poouniary 
■'benefit which the beneficiarios might reasonably 
diave expected to enjoy, had the man not been 
•killed. {Kemp, J.). CAITANO DE Mello v. 
Meridian Edectricaij ENaiNEBRiNO Co. 

102 I.C. 400=29 Bom.L.R. 402= 
A. I. R. 1927 Bora. 337. 

—Costs. 

-In a case under the Fatal Accidents Act, 

•costs as between attorney and client would be 
allowed. {Page, J.), Nain BADA SEN v. 
AUCKLAND Jute Co., Ltd. 89 I.C. 679 = 

52 Cal. 602= A.I.R. 1925 Cal. 693. 
—Licensee and licensor. 

-Licensor not disclosing to licensee hidden 

risk in the use of subject of license—Loss caused 
to licensee—Licensor is liable for damages under 
the Indian Fatal Accidents Act. (Marten, C.J. and 
.Kemp,J.), LAKHMICHAND v. RATANUAI. 

101 I.C. 210=51 Bom. 274 = 29 Bom.L.R. 78 = 

A.I.R. 1927 Bom. 113. 

—Ueasnre of damages. 

-Measure of damages is the financial loss 

sustained by the death—One year’s wages is not a 
proper measure. (Sch'wabe,C.J. and ^Vallace^ J 
•S. I. Industrials, Ltd. u. alamelu. 

72 I.C. 632=1923 M.W.N. 344=17 M.L.W. 495= 

A.I.R. 1923 Mad. 565 = 43 U.L.J. 33. 


S. 1—Amount. 

Length of life and value to plaintiffs determine 


(the estimate. 

The amount awarded must not be equivalent for 
the loss but some reasonable sum. In awarding 
'damages for prospective loss of income or other 
earnings, the Courts ought not to give the plaintifi 
such a sum as, if invested, would produce the full 
amount of income which he would probably have 
•earned but ought to take into account the accidents 
of life aud other matters and to give the plaintiff 
what they consider under all the circumstances a 
laic compensation for his loss. The proper way of 
finding out the financial loss to the plaintiff is to 
form some estimate of what the value of the con- 
'tinuod life of the deceased would have 
plaintiff and how long it was 
would oontinuo; A. I. R. 1U23 JUd. 505 

^Pridmux, A.J.C.). SECY. STATE U. BHAKI- 

wahh 96 I.C. 4D3=9 N-L.J. 76- 

• A. I. R- 1926 Nag. 271. 

^-App^ulue Court should not set aside award 


Of lower Court unless it is capricious or unreason 
able-Awarding amount is dilficult and judicial 
officers may differ widely regarding the 
amounts but they should exercise V^v discro- 
tiou. (Kanhaiya Lai and Ashworth. 

CO. u. MT. NANNHI BAI. ^ ^ ^ 702. 

* Dumugu^u wurded oau bo distributed between 
some of the parties. (Richardson 

JJ.). SYED SADAQ RE/.A V. cS Sil 

71 I.C. 346= A.I.R. 1922 Cal. 31/. 

—S. 1-Facts to be considered. 

-lu a suit for damages any fine realised from 

the defendant and paid to the plaintiff in the 
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FATAL ACCIDENTS AOT (1855), S. 3—Remote 
loss. 

criminal case against the defendant, should be 
taken into consideration. (Mtikerfi and Ashworth^ 
JJ.). Nathu Ram v. Mt. Chand Kuar, 

106 I.C. 165= A.I.R. 1927 All. 684. 

-Suit for damages—Deceased a cultivator 

only—Probable duration of the capacity of deceas¬ 
ed to supply labour must be oonsidered. Rowley v. 
L. and N. W. Railway, 42 L.J. Ex. 153, Foil. 
{Mukerji and Ashworth.iJJ.). NATHU RAM v. MT^ 
Chand Kuar. 106 I. C. 165 = 

A.I.R. 1927 AH. 6B4. 

-No rule exists as to how many years* income 

is to be allowed as compensation—Possibility oE 
earner’s death, his age and earning capacity are to 
he considered. {Sarrison and Dalip Singh. JJ.). 
DHAN SINGH V, MT. GANESH BAI. 

101 I.C. 642 = A1.R. 1927 Lah. 417. 

- Value of life depends on the earning capacity 

of the deceased—High Court need net interfere if the 
amount awarded ts suffeient protection. 

It is difficult to lay down any general rule regu¬ 
lating the award of damages in cases under the 
Act. In each case the circumstances may differ, 
and these circumstances must necessarily regulate 
the amount to which a party might be entitled, or 
measure the loss which that party has suffered by 
the death of the person concerned. 

Where a person loses his life as a result of an 
accident, the value of his life does not depend on 
the number of his dependants but on his earning 
capacity. The larger the number of dependants in 
a family, the greater is the value of the life of the 
person supporting them ; but the loss which they 
suffer by his death can be measured by his earning 
capacity, of which the family was enjoying the 
benefit, and the care, attention and support which 
were to be reasonably expected from him had he 
been alive : A.I.R. 1922 Cal. 317, Foil. 

When the dependants are sufficUntly protected 
by the amount awarded to them, High Court need 
not interfere. (Kanhaiya Lai and Ashworth, JJ.). 
G. I. P. RY. Co. V. MT. JANKI BAI. 

96 I.C. 681 = A.I.R. 1926 All. 703. 
-The widow and son of the deceased can re¬ 
cover damages for the loss of the contribution made 
by the deceased towards the joint income of the 
family. Legal liability alone is not the test of in¬ 
jury in respect of which damages may be recovered 
under the Aot, but the reasonable expectation of 
pecuniary advantage by the relatives remaining 
alive may be taken into account and damages given 
in respect of that expectation, if it be disappointed, 
and the probable pecuniary loss thereby occasioned 
(112 P.B. 1913, Ref.) and the fact that the deceased 
provoked the auarrel in the course of which he was 
killed docs not disentitle his relatives from recover¬ 
ing damages. (Abdul Rioof and AbdulQadir, JJ.). 
PlAEA RAM V. BEHARI RAM. 

69 I.C. 354= A.I.R. 1924 Lah. 269. 

—S. 1—Sentimental considerations. 

-- Relevancy of. 

In a suit for damages under the Act no senti¬ 
mental cousideiations are relevant. The plaintiff 
cannot get higher damages because the deceased 
was brutally murdered by the defendant than if the 
death had been due merely to an error of judgment. 
(Mukerji and Ashworth, JJ.). Nathu RaM v. MT 
CHAND Kuar. 106 I.C. 165= 

A. 1. R. 1927 All. 684. 

— S. 2—Remote loss. 

■Where a passenger had some currency notes 
about him at the time of the accident. 
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;^ATAL ACCIDENTS ACT (1856), 8. 2—Scope. 

Held, that the loss of such notes oannot be the 
cause of action against the rail-way as the loss of 
4he notes was only a remote and not an immediate 
result of the accident. 

Every cause leads to an infinite sequence of 
effects, but the author of the initial cause oannot be 
.made responsible for all the efieots in the series. 
He is liable only for those which immediately flow 
•out of his wrongful act. S/uiTp v. Potoell, (1872) 

7 C.P. 253, ExpU {ShadiLal, C.J.andLe Rossignol, 
SECRETARY OF STATE V. GOKAL CHAND. 

96 I.C. 1026=6 Lah. 451=26 P.L.R. 623= 

A.l.R. 1923 Lah. 636. 

—S. 2—Scope. 

__The statute by enacting the rule allowing the 

'legal representatives to inclade in their suit a 
.olaim for the loss to the estate does not create any 
fresh liability but merely recognizes what already 
-existed under the common law and prescribes only 
■the procedure for enforcing it. {Shadi Lai, C.J. and 
Le Rossignol, J.). SECRETARY OP STATE v. GOKAL 
CHAMD. 99 I*C. 1026—6 Lah. 4S1 — 

26 P.L.R. 623= A.l.R. 1923 Lah. 636. 

)FAZBNDARI. 

See LAND TENURE PAZBNDARI. 

.FEEDING THE GRANT BY ESTOPPEL* 

See T. P. act, S. 43. 

.FERRY. 

—Acquisition of right. _ 

_The right to a ferry franchise between two vil- 

.lagcs oannot be acquired by mere prescription but 
4iheto must be facta proved from which, if there is 
no direct grant from the Government, it can be 
implied that such grant was actually made. 
(Macleod, C. J, and Coyajee, /.). Shama Durgaji 

BHOl V. GANGADHAR NARAYAN MUZUMDAB. 

67 1. C. 419 = 24 Bom. L.R. 443 = 
46 Bom. 952= A .1. R. 1922 Bom. 243. 

(FICTITIOUS TITLE. 

See T. P. act, S. 63. 

J'IDUCIARY RELATIONSHIP. 

See (1) Evidence ACT, S. 111. 

(2) Trusts act, Ss. 88,94. 

(3) Contract Act, s. 16. 

FINAL ORDER. 

See 0. P. CODE, SB. 2 (2), 11, 104, 109. 

J'INANOE ACT (13 of 1925). 

—8. 7 —Calculation of super-tax. 

_ Unregistered firm converted into a limited com¬ 
pany on 1st April, 1925—Rate of super-tax. 

The Western India Turf Club was converted into 
.a Limited Company by being registered under 
Companies Act as a Company limited by guarantee. 
For the financial year 19-25-26 it was called upon 
•to put in a return of income for the previous year, 
namely, 1924-25. It accordingly put in its return 
-of income showing the income earned by the Club 
.as an unregistered firm during the previous year 
1924-1925, when the Company was not in existence. 
Foe the purposes of assessment, the Income-tax 
Officer determined the total income to be 
Rs 15.03,522 under S. 23 (1) of the Act, and cal- 
.culatod super-tax thereon at Rs. 4,59,153 by apply¬ 
ing to it the scale rates applicable to an unregis¬ 
tered firm. 

Held, that the Company is liable to be assessed 

at the rate of one anna in the rupee for super-tax 
*in respect of the excess over Rs. 50,000 of total in- 
•oome of the Turf Club for the previous year: 
A.l.R. 1926 All. 535, and Dtst. (ifacleod, 


FISHERY—Adverse possessioii. 

C. J. and Crump, J.). THE WESTERN IlTOIA 
TURP CLUB, In re, 98 I.C. 226 = 50 Bom. 648— 

28 Bom. L. R. 1236= A.l.R. 1926 Bom. 839. 

-(5 of 1927). 

—S. 5—Demand drafts. 

-Demand drafts are bills of exchange and are 

exempt from stamp duty, English and Indian Case- 
law discussed, {Ranhin, C. J., Suhrawardy, B. B, 
Ghose, Huherji and Cammiade, JJ .). lu the mattes^ 
of Stamp act. 115 I.C. 177=36 Cal. 233= 

32 C.W.N 1015=A.I.R.1928 Cal. 566 (S.B.). 

FINDING OF PACT. 

See C. P. CODE, S. 100. 

FINE. 

See PENAL CODE, Ss. 63—70. 

FINGER IMPRESSION. 

See (1) Criminal Trial. 

(2) EVIDENCE act, S. 45. 

FIRE INSURANCE. 

See INSURANCE. 

FIRM. 

See (1) C. P. CODE, O. 21. Rr. 49, 60 & O. 30. 

(2) Contract act, Ss. 239—266. 

(3) corporation. 

(4) COMPANY. 

FIRST INFORMATION. 

See Cr. P. Code, Ss. 164—160. 

FISHERY. 

—Adverse posseasion. 

-An exclusive right of fishery is not a more 

profit u prendre but is an interest in immovable 
property which can be acquired by twelve years* 
adverse possession as against the lawful owner. 
Such an interest is transferable and heritable. 
{Sundaram Chetty, J.). SECRETARY OP STATE u. 
THE DISTRICT Board op Tanjore. 31 L.W. 508= 
1930 M.W N. 328= A.l.R. 1930 Mad. 679. 

■-The right of the public to fish in the sea is 

common and is not the subject of property and 
members of the public exercising the common 
right to fish in the sea are bound to exercise that 
right in a fair and reasonable manner and not so as 
to impede others from doing the same : 2 Bom. 19, 
Foil. 

A person, therefore, although exclusively and 
continually using a portion of the sea over 28 years 
oannot claim it as the basis of the legal right to 
exclude any others and to confine the use of that 
portion of the sea for fishing for himself: 2 Bom. 19 
and 39 Cal. 53, Rel. on. [Madgavkar, J.). RAOJI 
Vasudeo Girap V. Tukaram Vishnu kurla. 

117 I.C. 335=31 Bora. L.R. 329= 

A.l.R. 1929 Bom. 226. 

-If the right claimed is a mere tight to fish 

not excluding the lawful owner, it would appear to 
be an easement within the description of the word 
in the Limitation Aot and can be acquired by 20 
years’ uninterrupted enjoyment. If it is an exclu¬ 
sive right of fishery it is an interest in immovable 
property and can be acquired by 12 years’ adverse 
possession involving an ouster of the rightful owner. 
Such a right contains all the essential elements 
of property and even if it may properly be describ¬ 
ed as a profit a prendre, it has also the distinctive 
features of an interest in immovable property. 
Even if S. 26 of the Act shoald be applicable, this 
would not bar the operation of Art. 144 and S. 28 
if the right came under both descriptions: 2 P. L, 
J. 283, Foil.-, 5 Cal. 945; 12 Bom. 221; 18 Cal. 80, Ref, 
{Dawson-Hiller, C. J. and ilullick, J.). HENR7 
Hill and Co. v. Sheo Raj bai. 

67 1.0.934 = 1 Pat. 674=3 P.L.T. 477 = 
1 Pat. L. R. 34 = A. I. R. 1923 Pat. 5a« 
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FISHERY— EsBentialB for establishing right. 

—Essentials for establishing right. 

-It is not absolutely essential to prove an ex¬ 
press grant after a considerable lapse of time and 
the plaintifis oan establish their right by proof of 
an uninterrupted user of fishery prior to their dis¬ 
possession. The evidence, however, must be clear 
and unambiguous showing the plaintifi’s exercise 
of the right of fishery over the particular spot in 
river particularly when the bed of the part of the 
river in question belonged to the owner of the ad¬ 
joining village : 42 Cal. 489 (P.C.), Foil. {Dawson- 
Miller. C. J. and Jwala Prasad, J.). KEDAR Nath 
GOENKA V. AWEIT MANDAL. 

88 l.C. 676 = 1925 P.H.C.C. 170 = 
A. I. R. 1925 Pat. 568. 

—Extent of right. 

-- Jalkar—Part of river bed free from water 

during of the year—Pight to fishery over that 

part is not lost. 

The grantee of a fishery right in a river is entitled 
to fish in all waters comprised within the bank of 
the river and the circumstances that a particular 
sheet of water may during part of the year be 
disconnected from the flowing stream or permanent 
current, does not aflect the rights of the grantee : 
a jalkar so situated in the river-bed is essentially 
part of the river and the fish contained therein 
may properly be deemed fish of the river; 18 C.L.J. 
399 and 42 Cal. 489 (P. C.). Foil. {Newbould and 
Grahaviy JJ.). Secretary of State v. Nemai 
OHAND MUKHERJEE. 91 l.C. 762 (Cal.). 

—Jalkar. 

- Meaning of. 

The term Jalkar is ambiguous. It may mean a 
grant of a right of fishery or it may mean the grant 
of a sheet of water together with the sub soil. The 
question whether what was intended to be granted 
in a particular case was restricted to a right of 
fishery or included a grant of sheet of water to¬ 
gether with the sub-soil must depend upon the con¬ 
struction of the original grant if available or must 
bo determined with regard to the subsequent his¬ 
tory of the property. {Mooherjee and Chotzner, J J.). 
PRANKISHORB TARAFDAR V. SURODA PROSAD 
PAKRASHI. 72 l.C 55=37 C. L.J- 380 = 

A.I.R. 1923 Cal. 358. 


—Lease of. . i. * 

-Grant of Ic.ase for fishing creates 

in immovable property; 14 N. L. R. 35, Ref. [Find¬ 


lay, J.C.). MANYA V. SITARAM. _ 

100 l.C. 438=23 N.L.R. 16 = 
A.I.R. 1927 Nag. 147. 


—Navigable rivers. 

- night of fishing in^Extent of. . v* 

It was in the power of the Government in right 
of the Crown as successor to the East India 
Company to grant such exclusive right of fishing 
in a Lvigablo water. Since about i860 the policy 
of making such grants has been greatly doubted. 
But such grants wore not uncommon in Bengal in 

earlier times and if proved, they are 

M< To (grants of rights to tolls iira not rights of 

oxcluslvo fishery. A mcro montiou in the 

documents, that cert ain classes of 

being interfered with, is not to be construed as 
granting exclusive right in navigable waters other 
adequate and aumcieut meaning can be fo^d for 
them. Prhna facie public navigable ^^^ers ^ 
jmblici juris a-nd everybody ^^.s a right in India to 
fish in any navigable water—whether tidal or not 
Per Ghosh. J.—“I entertain considerable doubt 
whether after the abolition of Sayer any Zemindar 
has got any right to levy tolls or taxes with regard 
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FISHERY—Right to soil. 

to the right of fishing by fishermen in a publie- 
navigable river ”, {Rankin and B. B. Ohose, JJ.)^ 
Midnapore Zamindary Co., Ltd. v. Thai- 
LOKYA Nath Haldar. 81 l.c. 501= 

51 Cal. 110=40 C. L. J. 238=A.I.R. 1924 Gal. 562. 
—Occupancy right. 

-No right of occupancy can be acquired itt 

respect of a right called jalkar or fishery : 
23 W.R. 432; 4 Cal. 767; 4 Cal. 961, Ref. {FazlAliand 
Chatterji, JJ.). Jaigobind Singh v. Bhawani 
Singh. 9 Pat. 401 = A. I. R. 1930 Pat. 382. 

—Passing of rights. 

-The settlement of land carries with it the- 

light to fish when there is water upon it unless- 
and until the landlord shows that the fishing right- 
was reserved to him. Jones v. Davies, (1902) 
86 L. T. 4’i7, Rel. on. {Fazl Ali and Chatterji, JJ.). 
Jaigobind Singh v. bhawani Singh. 

9 Pat. 401 = A.1.R. 1930 Pat. 382. 

—Permanent right. 

-in order that there should be a permanent- 

right of fishing it is necessary that there should be 
a grant or that it should be possible to hold that a 
grant was implied. Mere recording in the Govern¬ 
ment chitta that certain persons have been given- 
settlement of fishing rights does not prove that 
there was a permanent grant, nor does it lead to 
the presumption of a lost grant. It should be-- 
shown that it was at least the practice of Govern¬ 
ment to give permanent leases of fishing rights.- 
{Cammiade and S. K. Ghose, JJ.). JaDABENDBA 
NANDAN das V. BEHARI MDLA. 118 l.c. 888= 

56 Cal. 444= A.I.R. 1929 Gal. 464. 

—Transfer of right. 

_ Quebec Law — Right of fishing can be separately- 

transferred. 

The right to fishing accompanied with a right- 
of way for the enjoyment of the former right is- 
more than usufructuary in the older and stricter 
meaning. It is '^ight to a separate subject or 
incident of property. There is no inherent reason 
for refusing to treat a fishing right as a self-con¬ 
tained and separable subject. In the seigniorial, 
cases they were treated as self-contained and sepa»- 
table. In the law of Scotland, where the fee can¬ 
not be split up they aro regarded as proper sub¬ 
jects for a separable title to property in foe. The- 
definition of Art. 405 of the Quebec Code pre¬ 
sents this analogy that it places no diflBculty in 
the way of regarding the right of fishing as an item- 
among others comprised in the subject-matter. 
There is no reason why, consistently with the 
language of Arts. 405, 406 and 408 of the Quebec 
Code there should not bo ownership of a fishing 
right as a mode of enjoying and disposing of 
separable and physical subject for possession. The 
title to take the fish is a title to take a product of 
the river and Art. 408 recognizes as possible in¬ 
law the union with it as an accessory of the right , 
to use bed of the river or the banks when naturally 
or artificially stipulated for as part of that which: 
is joined to the fishing right. [Viscount Haldane.) 
MAT\MAJA\V SALMON CLUB V. DUCHAINE (SINCE- 
DECEASED.) A.I.R. 1921 P. C. 200 (P.C.).. 

—Right to soil. 

—Right to soil prima facie is in Government. 
Prima facie the soil in the bed or the sea in a- 
port would be vested in the Government in right of 
the Crown. [Marten, J.). DakSHMAN GOWROJl 
V. RAMJI ANTONB. 23 Bom. L.R. 939= 

A.I.R. 1921 Bom. 93.. 
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FlBHBRY^Several Fishery. 

—Several Fishery. 

■ -Lost grant. 

There are serious legal difficulties in accepting 
a contention that a right of several fishery had 
its origin in a lost grant by the Government to a 
certain unincorporated community who granted it 
to the men of certain localities, who lastly granted 
it to the parties in question. {Mart&n, J.). LaKSH* 
MAN GOWBOJI V. RAMJI ANTONE. 

23 Bom. 939sA.l.R. 1921 Bom. 93. 
—Shifting river. 

- Rights in. 

In Bengal it is settled that the Government's 
grantee can follow the shifting river for the enjoy¬ 
ment of his exclusive fishery so long as the waters 
form part of the river system within the upstream 
and the downstream limits of his grant, whether 
the Government own the soil subjacent to such 
waters as being the long established bed, or whe¬ 
ther the soil is still in a riparian proprietor as 
being the site of the river’s recent encroachment: 
A. I. R. 1914 P. 0. 48, Appl. 

But there is no authority for the proposition 
that the grantee would not only enjoy the right 
of fishery in the bed of the tidal navigable rivet as 
granted, but would also retain the right of fishery 
on the land of another over which the river flowed 
for a short interval but ceased to do so, if there is 
a sheet of water on defendants’ land which is con¬ 
nected with the river. (B. B. Ohose and O. N. Roy, 
jj ), INDU Bhushan Bose v. Sabajulala Debi. 

104 I.C. 494=46 G.L.J. 93= 
A.l.R. 1927 Cal. 741. 


—Stake fishing. 

- Rights of the public. 

Where stake fishing is an ordinary method of 
public fishing, acts which could bo relied under 
English law to establish a several fishery may be 
attributed to the person’s exercise of a public right. 
There would seem no reason why a man who has 
once planted his stakes and kept them in repair 
should ever be turned out during his life, nor why 
if, from illness or old age, he wanted to retire, he 
should not be able to substitute a relative or a 
friend in his place with or without payment before 
any other member of the public could intervene. 
Once it is granted that the public right of fishing in 
navigable waters on any coast may be exercised by 
stake fishing, it almost follows that quasi perma¬ 
nent rights may be obtained in particular spots. 
For there is no one entitled to eject the stake¬ 
holder, and in practice it would be difficult, if not 
impossible, to prevent him from transferring bis 
rights to his relatives or friends. So where stake 
fishing is general, caution is necessary before one 
accepts the view that each Dai owner has a pres- 
oriptive right to a sheet of water and to affix his 
stakes in the sub-soil although he has no claim to 
the soil itself. Where it is not established that the 
acts in question are necessarily inconsistent with 
a public right of stake fishing, no prescriptive right 
to an exclusive right or several fishery can be held 
to be made out. 

The stake fisherman may fix his stake as the 
sailor does his anchor or mooring buoy. Neither 
olaims the soil for each is exercising a public right. 
The stake like the mooring buoy may belong to 
and be used by a particular man or a shipping Com¬ 
pany. But all this does not involve an exclusive 
right to any particular waters. It is only becaueo 
all persona having the like right, namely, the 
general public cannot all fish or anchor in the same 
spot that by a natural process diflorent persons go 


D. P. YOL. Ill—55 


FORBIGNBRS ACT (1864), 8. 2—Effeot of trans* 
for of territory. 

to difierent spots and that in course of time a 
particular spot may be identified with a particular 
person. 

The right of a member of the public who is en¬ 
titled to fish in the sea by means of stakes would 
not pass by grant or descent. The right of the 
public to fish in the sea does not come within the 
description of property of any kind. On the other 
hand, the stake fisherman will be entitled to be 
protected from improper interference with his 
public right of fishing. The law is capable of com¬ 
pelling parties to exercise their common rights 
fairly towards each other, and not in a spirit of 
malice or rapacity. But though the right to fish 
may be public, the right to the stake is private and 
is a subject of property. If, therefore, the stakes 
were let out with covenants for repair, surrender 
and non-removal and possibly also with a cove¬ 
nant for compensation if by negligence the existing 
right to fish therefrom was lost, it would be 
questionable whether such au agreement could be 
successully attacked. {Case-law fully discussed). 
(Marten, J.). LAKSHMAN GOWROJI v. RAMJI 
Antone. Bom. L.R. 939 = 

A.l.R. 1921 Bom. 93. 

-The tenant of a several fishery must give up 

the fishing stakes on the termination of the 
tenancy, and he cannot claim to retain them on 
the ground that he has repaired them from time to 
time or even renewed them. Prima fade the 
boundaries mentioned would include every fixture 
within their limits at the creation of the tenancy. 
(Marten, J.). LAKSHMAN GOWBOJI V. RAMJI 

Antone 23 Bom. L.R. 939 — 

A.l.R. 1921 Bom. 93. 

FIXTURES. 

See T. P. act. Ss. 3 AND 108. 

FLOATING CHARGE. 

See Companies act, S. 109. 

FOOD, adulteration OF. 

See MunioipaIj acts. 

FORBEARANCE TO SUE. 

See Contract act, Ss. 2 and 28. 
FORECLOSURE. 

See C. P. CODE, O. 34, Rt. 2 AND 3. 

FOREIGN COURT. 

See (1) C. P. CODE, S. 13. 

(2) Evidence act, Ss. 40 and 43. 

FOREIGNERS ACT (3 of 1864). 

—S. 2—Effect of transfer of territory. 

- Cession of territory by Britain to another state 

—British subject ceases to be such on cessio7i. 

A relinquishment of the Government of _a terri- 
torv is not only a relinquishment of the right to 
soil or territory, but talso of the rights oyer the 
inhabitants of the country. The distinction be¬ 
tween a right of election of which sovereign he will 
become the subject and the method by which^ a 
man can leave a newly ceded territory and remain 
within the allegiance of his former sovereign, seems 
somewhat fine: but the distinction is one between 
a meie assertion of elected allegiance and actual 
conduct clearly showing such an election. 
It is not enough for an inhabitant to assert, 
when the question arises, that he has elected 
to remain within the allegiance of his former 
sovereign; there must be conduct on his part, such 
as leaving the ceded territory and going to reside 
permanently in his former sovereign’s dominions 
to indicate his previous election. Any inhabitant 
of the ceded or separated territory has not the right 
to remain an inhabitant of it, and at the same 
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FOREIGNERS ACT (1864), Ss. 3 &3 (a>—Pro¬ 
cedure. 

time to retain the allegiance and nationality of 
the State which ceded or permitted the separation. 
The common law of England embodying the above 
rules is the law for the time being in force in 
British India within the meaning of the proviso to 
B. 1; 18 Cal. 620 (P. C.) and 42 Mad. 589 (P.O.), Foil. 

The applicant was bom in Ramdupati which was 
in British territory. In that village he had some 
lands and owned a house in which his family 
resided permanently. He, however, came to 
Bombay for purposes of trade. Ramdupati was 
subsequently ceded to the Maharaja of Benares by 
the British Government. The applicant continued 
to live in Bombay for trade before as well as after 
the cession, 

Hcid, that the applicant was a “foreigner” by 
virtue of the proviso to S. 2 of Act III of 1915, 
amending the Foreigners Act, 1864. {Fawcett and 
Madgaonkar^ JJ.). EMPEROR v. JAGARDEO 
Ramsumer Tiwari. 90 1.0.310 = 49 Bora. 804= 
87 Bom. L.R. 1043 = 26 Cr. L.J. 1526 = 

A.I.R. 1925 Bom. 489. 

“Ss. 3 & 3 (a)—Procedure. 

-Government must issue orders about deten¬ 
tion or release or removal without delay—Commis¬ 
sioner of Police cannot do any such thing without 
such orders. {Marten and Fawcett, JJ.). JAOER* 
DEO Ramsumer teware. In re. 85 I. C. 138= 
49 Bom. 222=26 Bom. L.R. 1252=26 Or. L.J. 458. 

A.I.R. 1923 Bom. 139. 

FOREIGN JUDGMENT. 

See CIVID P. C.. S. 13. 

FOREIGN jurisdiction ACT (1890, 53 & 84 
Yict., Ch. 37). 

—Protected state. 

- Jurisdiction of Crown in. 

The Foreign Jurisdiction Act appears to make 
the jurisdiction, acquired by the Crown in a pro¬ 
tected country, indistinguishable in legal ellect 
from what might bo acquired by conquest. It ^ is a 
statute that appears to bo concerned with definition 
and secondary consequences rather than with now 
principles. Rex v. Earl of Crowe, (1910) 2 K. B. 576, 
Rel. on. SABHUZA II v. MILLER. 99 I-O-265- 
30 G. W. N. 961 = A.I.R. 1926 P. C. 131 (P. C ). 
— S. 1 —Interpretation. 

--“ Foreign country ’’ means any country or 

place outside of Her Majesty’s dominions, and the 
expression “jurisdiction ” includes poyer. Oon- 
scquently there can be no doubt at all that the 
King-in-Council has power in respect of foreign 
territory within the definition of that clause, either 
to legislate himself by Order in Oo^jJ o' 
make provision for legislation by delegating that 
legislative authority to suoh a P®”on or body as he 
may denote in the Order 

Dattatraya Krishna fp'n f 

State A. I. R- 1930 P. 0. 267 (P.C.). 

—""ifo/TawS ■■ and “order, and reon- 

'"Th’r’Aot of Parliament a-rd the orders and 
regulations referred to thereunder are Acts ordetB 
and rogulations so far only as they ^PP^y 
Majesty's subjects in the territory a^ 

have no relation to a case where the 
docs not purport to aScofe His Majesty s sublets at 

all but has relation to persons who 

of His Majesty, but subjects of His 

Nizam of Ilydorabad. {Lord Atkxn).DA£TATRAYA 

Krishna Kao Kane w. Secy, of State. 

A.I.R. 1930 P.C. 267 (P. C.). 


FOREST ACT (1878). Ss. 29 and 32 (c)—Clearing,t 
FOREST ACT (7 of 1878). 

—Berar grazing rules. 

_There is nothing in the grazing rules for 

Berar given in appendix 16 of the C.P. Forest 
Manual, which imposes any criminal liability on a 
licensee for grazing, for the acts of his servant. 
{Baker, J.C.). FAKIRA • Bambhajee KUNTU v. 
Emperor. 87 I.C. 918=26 Cr.L.J. 1030= 

A.I.R. 1926 Nag. 78. 

—Presumption. 

-If a person is found with a gun and ammuni¬ 
tion in a Reserved Forest it may be presumed until 
the contrary is shown that hunting was being enga- 
sed in. {Curgenven, J.). SAMUEL v. EMPEROR. 

1929 M.W.N. 808. 

—S- 3—Permanently settled estate. 

_Where the land is part of a permanently-set¬ 
tled estate, it is private property and not Govern¬ 
ment property within the meaning of the Forest 
Act and therefore cannot legally be subject of reser¬ 
vation under Chapter II of that Act. {Woodroffe and 
Suhrawardy, JJ.). SECRETARY OP STATE V. 
ABDUL Rahaman. 76 LC. 49^ 

A. I. R. 1923 Cal. 377. 

—8a. 6, 7 and 9—Interpretation. 

-Sections 6, 7 and 9 equally refer to land 

which is of the description mentioned in S. 3, that 
is, proceedings taken in respect of suoh land. 
{Woodroffe and Suhrawardy, JJ.). SEORE'^I^OP 

STATE V. Abdul Rahaman. 76 *24= 

A.I.R. 1923 Cal. 377. 

—8 25 (d)—Essentials for conviction. 

__The owner of cattle found grazing in a 

Government Forest Reserve cannot be convicted 
under S. 25 (d). Forest Act (7 of 1878) in the ab¬ 
sence of evidence that he pastured the cattle or 
permitted them by some overt act or negligent 
omission to trespass in the reserve. {Baker, J.O.). 
fakiba Sambhaji Kunbi V. Emperor. 

87 I.C. 918 = 26 Cr. L. J. 1030 = 

A I R. 1926 Nag. 73. 

—8. 29—Breaking and clearing. 

_—Whore *‘breaking’* only is forbidden by the 

notification an offence is not committed where 
there has been only “clearing.” {Boys and Kendall, 
JJ.). UMMED Singh v. Bmperob. 

99 I.C. 407 = 49 All. 291 = 8 L. R. A. Cr. 27= 
25 A. L. J. 148 = 28 Cr. L. J.lOlf 
7 A.I.Cr.R. 200= A. I. R. 1927 All. 121. 

—8. 29—Fixing'of date. , , ^ . j i. * 

-Notification under S. 29 (a) fixing no date is 

bad—Conviction for cutting trees reserved by such 
notification is illegal under S* 32* (Ranktn and 
Duval, JJ.). MOSLEM SIKDAR V. EMPEROR. 

102 I. C. 498 = 54 Cal. 296 = 
28 Cr.L.J. 562 = A. I. R. 1927 Cal. 516, 

—8. 29 —Reversion. , , a x v 

__-“Protected forests” were deolatea to be 

reserve forests and then they were declared to 

have ceased to be reserve forests, 

Seld, the later notification did not turn the 

forests into village forests or into land to which 

the Forest Act did not apply at all; but the effect 

of it was to revert them to their former position of 

protected forests. {Stuart, J.). 

EMPEROR. 81 I.C. '^11*^6 All. 128= 

23 Cr.L.J. 999 = A.I.R. 1924 All. 839. 

—Ss. 29 and 32 (c)—Clearing. ^ 

-Where 'breaking' of ground only is forbidden 

by a notification issued under the Forest Act, no 
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FOREST ACT (1878), S. 89 (b)—Liability to doty- 

offence is committed when there has been only 
‘clearing’. A. I. R. 1927 All 121, Foil. {Iqbal 
Ahmad, J.). Thep Singh v. Emperob. 

102 I. C . 559=8 A. I. Cr. R. 111= 

8 L. R. A. Cr. 112=28 Cr.L.J. 991 = 

A.I.R. 1927 All. 767. 

—S. 39(b)-Liability to duty. 

Tho ordinary interpretation of 01. (b) would 
be that the duty is to be levied from the person 

who actually brought the timber from some place 

outside British India to the place, whereon its 
importation the duty becomes leviable, and thus it 
would be straining Cl. (b) to hold that timber, of 
which a person obtains possession and whioh has 

been originally brought from a place beyond the 

frontier of British India, is liable in the hands of 
that person to duty, though he,has taken no part in 
the bringing of that timber from the place beyond 
the frontier. What the clause only contemplates 
is the levy of duty from a person, who has actually 
brought timber from a foreign place to the place 
where the duty is leviable ; and if in fact, a person 
has not brought it from such foreign place and has 
not participated in a conspiracy to so bring it, the 
timber is not liable in his hands to a levy of duty: 
17 Bom. L. R. 72, Foil. {Fawcettand Patkar, JJ.). 

EMPEROR V. KADARBHAI USUFALIjI. 

103 1. C. 593=91 Bom. 896=28 Cr. L. J. 705 = 
8 A. I. Cr. R. 346*29 Bom. L. R. 987 = 

A.I.R. 1927 Bom. 483. 

_g, 41 -ConflscatioD. 

—^—Confiscation made in order to test the wrong 
interpretation of the words “timber” and “forest 
produoe” in 8. 41 put by the High Court though 
vexatious was held necessary. {Harrison, J.). LAL 
■RADSHAH V. EMPEROR. 106 I.C. 790 = 

29 Cr. L. J. 198= A.I.R. 1928 Lah. 80. 

_3 41—Interpretation. 

_ Timber" and " forest produce." 

The words “timber” and “forest produce” in 
S 41 are used in the widest sense as given in the 
definitions to bo found in S. 2 and not in the narrow 
and restrioted sense especially introduced to define 
and limit the powers described in Ch. 7. {Harrison, 
J \ LAIi BADSHAH V. EMPEROR. 106 I. C. 790 = 

29 Cr. L. J. 198= A.I.R. 1928 Lah. 80. 


Timber and other forest produce." 


forest act (1927). S. 59 —Interpretation. 

^^nder^S^ 59 even a third person who was 
not a party to the proceedings in the Original Court 
and whose claim for relief from ooufisoation was not 
adiudioated upon is entitled to prefer an aPP®aI. 
The phrase, “any person claiming to be interested 
in the property so seized” in S. 59 cannot be con* 
stiued as limited to the case contemplated by S. 57. 
And, the words ‘so seized’ refer to the seizure 
under S. 52. {Pearson and JJ.). MBHAR 

SARDAR V. EMPEROR. 34 C.W.N. 9Sb- 

52 C. L. J. 171=1930 Cr. C. 908- 

A.I.R. 1930 Cal. 577. 

—Ss. 63 and 29—Scope. ^ . 

_Under 8. 63 a Forest Officer cannot arrest, 

without warrant, persons committing an offence 
under S. 29 and his custody is not a lawful custody 
under 8.63 within the meaning of 8. 225, Penal 
Code. {Rankin and Duval, JJ.). MOS^M SEK- 
DAR V. EMPEROR. 102 I. C. 498-94 Cal. 296= 

28 Cr. L. J. 502 = A.I.R. 1927Cal. B16. 

—S. 75 (d)—Withdrawal of tender. 

_Rule under 8. 75 (d) prohibiting withdrawal 

of tenders before aoceptanoe is not wira vires. 
iUacleod. C. J., Crump and Coyajee, J J .). SECRE¬ 
TARY OP State v . Bhaskar Krishnaji. 

89 I.C. 498=49 Bora. 759= 

27 Bom. L.R. 973= A.I.R. 1923 Bom. 483 (F.B.). 

—S. 84—Applicability. 

_‘Section 84 does not apply generally to the 

consequences of a breach on the part of the con¬ 
tractor but only to a particular penalty provided for 
a breach of the condition as to the contractor per¬ 
forming any duty or aot or abatainmg ® 

particular act. {Shah, Ag. C. J . and Kincaid, J.). 
BHAQWANDAS RANGILDAS V. SECRETARY OP 

State. 86 I.C. 87=27 Bom. L.R. 66 = 

49 Bom. 194 =A.I.R* 1925 Bom. 227. 

- (16 of 1927). 

—S. 26—Burden of proof. 

•Where the charge against the accused i9 

• ^ ..._i. ATI 41 


The phrase “timber and other forest produoe” in 
S 41 refers to timber and other forest produce as 
defined in 8. 39, viz., timber oc other forest produoe 
whioh is produced in British India and in respect 

of which the Government has any right or which 

is brought from any place beyond the frontier of 
British India. (Harrison, J.). LAL BADSHAH v. 

King emperor. 76 I. c. 101 = 23 Cr. L. J. 104= 

A. I. R. 1323 Lah. 223. 

_S 41_(Bom. Rules) 3 and 4-Liability of 

forester. i. 

_^Porestcr is not liable for oonseuting to re¬ 
moval of produce to a place other than the one to 
which pass relates so long as the quantity and des- 
oriotion of the produce are not exceeded. {Shah, 

Aa C. J. and Kincaid, J.)- KING EMPEROR v. 

pamdu VitHU. 84 I.C. 230—28 Bom. L. R. 971 — 
FANDU ^ J 230 = A.I.R. 1924 Bom. 439. 

—S. 41 (Bom. Govt.). Rr. 3 and 4—Removal of 

—^!!^^Removal of wood to place other than that 
to which passes related is an offence. (S/tafe, 
Aa. C. J. and Kincaid, J.). KING EMPEROR v. 
PANDU VitHU. 84 I.C. 250=26 Bom. L. R. 971 — 

28 Cr.L.J. 250 = A.I.R. 1924 Bom. 489, 


that he has made an encroachment on Government 
forest land, the onus is on the prosecution to 
establish that the land forms part of the Qovwn- 
ment forest : 19 Mad. 165, JRef* {Findl(zy^ J.G.jz 
Nago Wain v. emperor. 124 I.C. 622^ 

1929 Cr. C. 33 = A.I.R. 1929 Nag. 190. 

—S. 26 (d)—Conviction under. 

-Cattle grazing in the Government forest 

Owner not authorizing directly not indirectly 
such cr-izing—Ho cannot be convicted : 11 N. L. 
R. 76. Ref. {Subhedar, A. J. C.). EMPEROR v. 
SARTOKI. 120 I.C. 414=1930 Cr. C. 152 — 

_Where it is clear from evidence that the 

accused has been cultivating land alleged to be 

part of a Government forest for at least seven years 
and the probabilities are that his father had done 
the same before him ho cannot be hold to have 
cleared or broken up the land for cultivation or any 
other purpose and his conviction under S. 26(h) 
cannot be sustkined. {Findlay, J. C.). NAQO 
WANI V. EMPEROR. 124 I.C. 622=1929 Cr. C. 53- 

A.I.R. 1929 Nag. 190. 

—S. 59—Inteppretation. ^ j 

_ Words " any person claiming to be interested 

in the property ” in S. 59—“So seized . 

The first canon of construotion of a statute is that 
you must take the language as it stands and if it 
is cleat, give effect to it. There is no possible 
ground for saying that the phrase “any person 
claiming to be interested in the property so seized" 
occurring in S, 59 could bo construed as limited to 
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FORFEITURE. 


the case contemplated by S. 57 when no mention 
is made of any such limitation, the language of the 
seotion is perfectly clear and unrestricted in its 
terms and must be given efleot to accordingly. 
Apart from that, the words “so seized” logically 
and grammatically refer to the seizure under S. 52, 
which includes seizure of tools, boats, etc. {Pear- 
son and Jack, JJ,). Meheb SARDAR v. Emperor. 

A.I.R. 1930 Cal. 577. 

FORFEITURE. 

See (1) Act of State. 

(2) Contract act, S. 74. 

(8) Crown. 

(4) Landlord and Tenant. 

(5) Penal Code. 

(6) T. P. ACT, S. 111. 

—Of Property— See Penal Code, S. 61. 

FORCED ENOORSEHENT. 

See Penal Code, 8. 465, Etc. 

FORGED NOTES.. 

See Penal Code, S. 489-B. 


FORGERY. 

See (1) CR. P. Code, Ss. 195 and 476. 
(2) PENAL Code, ss. 463 and 471. 
FOREST OFFICER. 

See Forest aot. 

FORMA PAUPERIS. 

See Oiv. Pro. Code. O. 33. 

FORM AND CONTENTS OF JUDGMENT. 

See Cr. P. Code, S. 367. 

FORWARD CONTRACTS. 


See Contract Act, Ss. 73, 83—92, Etc. 
FOSTERAGE. 

See mahomedan Law. 


FRAME OF SUIT. 

See Civ. Pro. Code, 

FRAMING AND SETTING ISSUES. 

See Civ. Pro, Code, 
FRANCHISE. 


See Municipal acts. 
FRAUD. 


See also (1) C. P. CODE, Ss. 11, 13 and 47 AND 

0. 6, R. 4; O. 21, R. 90. ETC. 
(2) Contract act, Ss. 17. i9, Etc. 

(8) Decree, Setting aside. 

(4) Practice—Fraud. 

-Party to Fraud—Relief. 

See T. P. act, S. 53. 

-Who may plead. 

See (1) Contract Act, Ss. 19, 23. 

(2) Evidence Act, S. 115. 

(3) T. P. ACT, s. 53. 

—Benami transaotlon. 

-Whore in a suit for declaration that a certain 

alienation is invalid the plaintifi is merely a figure 
head and the real plaintifi is the alienor himself 
who has caused the suit to be instituted for un* 


doing his own act, no declaratory decree should be 
passed : A.I.R. 1925 Lah. 24, Foil, {Findlay, J,C.), 
GANOABAI V. HANSDAS. 103 I.C. 903 = 

10 N.L.J. 64=A.I.R. 1927 Nag. 213. 

—By minor. 

-In equity, if an infant be old enough to oom- 

mit a fraud by inducing others to think that he is 
of age, he cannot take advantage of it, and, if the 
Court cannot restore the parties to their original 
footing, the infant will be bound as if be were an 
adult. But whore the minor has not obtained any 
property by fraudulent misrepresentation and Is 
merely asking to be put in the position which he 
occupied before the transaction, this rule will not 
apply. 


FRAUD—Fraudulent decree. 

It is a question of some difficulty to determine 
what constitutes a fraudulent misrepresentation by 
an infant; but it is well established that, 
allowing another person to deal with him as if he 
was an adult or doing acts which only an adult can 
properly do is not sufficient: Ex-parte Jones. (1881) 
L. R. 18 Oh. D. 109, Re/. 

The representation must, in order to oreate the 
liability, be an express representation. 

Where, therefore, a minor simply executes a 
vakalatnama and files a written statement without 
making any express representation that he is of age, 
that of itself does not amount to a fraudulent repre* 
sentation that he is of age. 

Again, there may be a false representation which 
is not fraudulent; for untruth does not of itself 
import a dishonest mind. Proof of absence of the 
actual and honest belief is necessary ; Derry v. Peck, 
14 A. 0. 337, Bef, (Das and Adami, JJ.), dANQA- 
nand Singh v, Rameshwar Singh. 

102 I.G. 449=6 Pat. 388 = 8 P.L. T. 730= 

A.I.R. 1927 Pat. 271. 

—Effect. 

■If fraud has been eficctuabed, estate should 
be allowed to remain where it is—Otherwise Court 
will interfere. (Ro6insim, C, J. and Duckworth, J.). 
maunq PO ZU V. maung p. kwa. 

6S I. C. 322=11 L. B. R. 89 = A.I.R. 1921 D.B. 38. 
—Execution sale. 

■ — “Civil |P. G., S. 47—Old and new Code—No 
application under S. 47 is maintainable, for recover* 
ing land obtained by fraud not concerned with 
publishing or conducting the sale—A separate suit 
will lie. 19 Gal. 683 (P.C.), Diss. {Ookul Prasad, J,). 
Narain Singh v. zalim Singh. 74 I.C. 331 = 

A. I. R. 1923 All. 573. 

—Ex parte decree. 

-Court finding in later suit that summons 

was not served on defendant in former suit—No 
fraud is established thereby—Civil P. 0., S. 11. 
(Ross, J.). Harnaraian Pandey V. Nand 
Keshwar Pandey. 711. C. 573= 

1 P.L.R. 127 = A.I.R. 1923 Fat. 406. 
—Failure of fraud. 

■Where fraud has wholly failed, parties can 
be remitted to original position. {Hallifax, A.J,C.). 
Bamprasad V. Seth Jaskaran. 82 I. 0. 489= 

21 N.L.R. 21 = A. 1. R. 1925 Nag. 73. 
—Fraudulent decree. 

■A fraudulent decree pre supposes that fraud 
has been practised on the Court or on one of the 
parties to the suit. {Cuming and Oraham, JJ.), 
BiswAMBAR Biswas v. Nilambar Mubari. 

33 G.W.N. 997 = A.LR. 1930 Cal. 263. 

- Every fraud ean*t sustain suit to set aside 

decree got by fraud. 

Mauy decrees are obtained by the fraud of the 
successful party which cannot be set aside by fil* 
ing another suit and when the authorities are exa* 
mined the difficulty, in laying down any principle 
to establish a distinction between frauds which if 
proved will enable the successful party to set aside 
a decree and those which will not support such a 
suit, is apparent, 

Whenever a plaintill or defendant obtains a 
decree by perjury the Court has been misled and 
not mistaken and the judgment so obtained can be 
impeached on the ground of fraud. 

Where the Court was misled by the insolvent 
plaintiff who concealed his insolvency, in the 
suit for debt duo prior to insolvency and where 
it was still open to the Official Assignee to sue him 

for the debt. 
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FRAUD—Fpaadalent registration. 

Said: the deorae oould be set aside by the 
debtor. {Macleoi, O.J.). Andrew ROZAbio v. 
MAHOMED Ibrahim Sarang. S3 I.C. 34= 

4S Bom. 883=28 Bom. L R. 695= 

A.I.R. 1924 Bom. 460. 

—Frandnleut registration. 

-Any fraud or misrepresentation by one party 

alone is ample to render the registration a nullity. 
(Findlav, O.J.C.). Mt. Sarja v. Mt. Tdlsi. 

911. C. 1018 = A.I.R. 1926 Nag. 93. 

—Omission to raise issue. 

_^Courb cannot go into the question of fraud 

when no issue has been raised regarding fraud and 
the defendants were not asked to meet any suoh 
case. {Krishnan and Venkatasubba Rao, JJ.). 
KUPPUSWAMI AlYANGAR V. BAVASWAMI RAO. 

101 I. G. 399 = 50 Mad. 357 = 
A.I.R. 1927 Mad. 538 = 38 M.L.T. 197. 

—Partnership. . . j • , 

_ ffraud vitiates any agreement entered tnto on 

dissolution of partnership. 

An agreement entered into on a dissolution will 
be set aside if it can be shown to have been based 
upon error or to have been tainted by fraud, whether 
in the shape of positive misrepresentation or of con- 
oealment of the truth. 

In a suit upon a promissory note it was found that 
the working partners of a firm prepared and pro¬ 
duced aocounts before the sleeping partners on the 
faith of which the latter took upon themselves the 
partnership business and sent off the working part¬ 
ners promising to pay them under promissory note 
a sum of money after giving the former some cash 

and some logs of timber. , ^ , 

Beld : that having regard to the fraud practised 
upon the sleeping partners as shown by the 
numerous instances of falsification of accounts^ by 
the working partners, the settlement was not bind¬ 
ing upon the managing partners and that the pro¬ 
missory note was accordingly vitiated : 5 M.I.A. 872 
(PC) and Law v. Law, (1905) 1 Ch. 140, Bef. 
(Ananthakrishna Ayyar, /.). (VATAKKAM Chirayil 
PARKUM) KURUNDALIAMMAD V, T. P. E. N. 
KUNHI KANNAN. 123 I. 0. 596= 

A. I. R. 1930 Mad. 141. 

—Party to fraud. 

- ‘Defence of pari delicto. 

Two points have to be proved before a person can 
successfully plead the defence of pari delicto. It 
must be proved that the transaction was intended 
to defraud a third person and that the third person 
was, as a matter of fact, defrauded. The mere ad¬ 
mission on the part of the plaintifi that the transao- 
tion was intended to defraud was not sufficient for 
the Court to take judicial' notice of the fraud 
although it is nob raised by the pleadings. The de¬ 
fence must be raised at the proper time and where 
the plaintiffs have no opportunity of leading evi¬ 
dence to meet the second point, viz., that the third 
person was as a matter of fact defrauded, the de¬ 
fence cannot be allowed ; 27 All. 266, Expl, and 
Dist (Rupchand and Barlee, A.J.Cs.). MULCBAND 
hemraj V. KHBMCHAND THANMAL. 118 I.C. 232= 

A. I. R. 1930 Sind 9. 

_.Where each.party is equally in fault, the 

law favours him who is actually in possession: 
AIR 1923 Cal. 90 ; A.I.R. 1923 All. 504 ; 25 P.R. 
1905- and 21 P.R. 1916, J’o». ; A.I.R. 1925 Mad. 

1016-’l8 O. C. 131 ; 31 J 5 

32 M L. J 484 and A.I.R. 1923 Mad. 711, Not foil. 

J.). WAZIB CHAND ..^KAKANCHAKD. ^ 


FRAUD—Party to fraud. 

‘Parties to fraud cannot seek assistance from 
Court. (Findlay, Offg. J. O.). 0. P. AUTOMOBILE, 
LTD. V. RAMOHANDRA VISHWANATH. 

91 I.C. 1029= A.I.R. 1926 Nag. 239. 

■A plaintifi is precluded from setting up his 
own fraud in order to support his claim. The case 
of defendant who is only resisting a claim stands 
on a difierent footing : 38 P.R. 1892 ; 31 B. 405 ; 
18 0.0. ISI, Dist. ; 25 P. R. 1905: 18 B. 372, Foil. 
(Uartineau, J.). RADHA KiSHAN V. MOOLCHAND. 

76 I.C. 128= A.I.R. 1923 Lah. 27. 
— -Benami—Defendant purchasing benami in 
plaintiff’s name and remaining in possession and 
defrauding a stranger in collusion with plaintifi— 
Plaintifi suing for possession—Defendant cannot 
successfully plead benami and fraud: 82 M.L.J, 484 
and 81 Bom. 405, Foil.’, A.I.R. 1923 Cal. 90, Not foil, 
(Waller, J.). PACHYAMMAL v. DEVANAIAMMAL. 

91 I.C. 776=22 M.L.W. 313 = A.I.R. 1925 Mad. 1016. 

■--Where the fraudulent purpose has been efieeb- 

ed the maxim in pari delicto potior est conditio 
possidentis will apply and the Court will help nei¬ 
ther party. On the other hand whore the purpose 
of fraud is not carried in execution the mere inten¬ 
tion to defrand will not deprive the true owner of 
the property. 33 Cal. 967, Foil. (Wazir Hasan and 
Pullan, A.J.Cs.). BANSI DHAR v. AJUDHIA PRA¬ 
SAD. 82 I.C. 333=27 O.G. 175 = 11 O.L.J. 619= 

A.I.R. 1925 Oudh 120. 
—Once it is established that the parties are 
pari delicto the Courts will not assist an illegal trans¬ 
action in any respect, that is, the person who asks 
the Court to do something will fail. A.I.R. 1923 
All. 604, Foil.; A.I.R. 1924 All. 80, Disl. (Daniels, 
J.). DAYA RAM v. THAKURI. 83 I. C. 21 = 

48 All. 622 = 22 A.L.J. 306= 

5 L.R.A. Cr. 170 = A.I.R. 1924 All. 668. 
- Strifling non-compoundable prosecution — Par¬ 
ties not in pari delicto. 

Money paid on illegal contraot cannot be rocovei- 
ed in the absence of fraud, duress or undue influ¬ 
ence or oppression, where the payment was obtain¬ 
ed by the innocent misrepresentation of the other 
party. The generality of the rule is, however, sub¬ 
ject to some qualification, e. g,, where contracts 
or transactions are prohibited by law for the sake 
of protecting one sot of men from another set of 
men, the one from their situation and condition 
being liablo to be oppressed or imposed upon by the 
other, there the parties are not in pari delicto : and 
it has therefore been held that the person injured 
after the transaction is finished and completed, 
may bring his action and defeat the contract. If 
one person has paid money to another or has exe¬ 
cuted deeds in favour of another in pursuance of an 
illegal agreement, e. g., to strifio a non-compound¬ 
able criminal prosecution though both parties are 
in clelicto, yet they arc not an p(zri and the 

person who has paid the money or has executed the 
deeds may recover it back in an action for money 
paid and received or may apply for the setting 
aside of the deeds respectively. (Case-law discussed.) 
(C. C. Ohosh and Panton, JJ.). RAM KUMAR DAS 
V. Nanda Kumar Shaha. 75 I. 0. 27= 

SO Cal. 639= A. I. R. 1924 Cal. 248. 
— Vendor cannot plead that the transfer in 
favour of vendee was a benami transaction intend¬ 
ed to cheat the creditors or his own vendor by put¬ 
ting his name as benamidar for his own vendor. 
(Coutts-Trotter and Ramesam, JJ.), K. Rama- 
SWAMY NAICKER V. ALAMELU AMMAL, 

78 I.C. 921 = 34 M.L.T. 301=1924 M.W.N. 203= 
A l.R. 1924 Mad. 604=46 M.L.J. 29$. 
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FRAUD—Party to fraud. 

-Carried out—Court will refuse relief to appli¬ 
cant. 

Where it was a part of the agreement that the 
parties should procure an order recognising the 
transfer, withholding from the Court the fact that 
it was not intended by them to be operative but 
real intention was merely to mislead third par¬ 
ties. 

Held, it is a discreditable conspiracy to cheat 
the creditors. In such a case, when the facts oomo 
to the notice of the Court, the doctrine of pari 
delicto will be given efiect to; and the Court will 
refuse aid to the party who has participated in the 
fraud and who asks for relief. 2 Q. B. D. 724 C. 
A., Foil. (Spencer and Venkatasubba Bao, JJ.). 
ShriramA Row v. Bapayya. 

76 l.C. 845 = 18 M L.W. 453= 
A.I.R. 1924 Mad. 189. 

‘3e can succeed only if purpose did not gel 

. • « a • 


FRAUD-Proof of. 


nuA>1 . 


beyond intention. 

Where the owner of property transfers it to 
another for an illegal purpose and such purpose is 
carried into execution neither the vendor nor his 
heirs can succeed in a suit to eject the vendee in 
possession without proving that the purpose never 
got beyond the stage of intention. In general 
where parties are concerned in illegal agreements or 
other transactions whether they are mala prohibita 
or mala in se Courts of equity following the rule of 
law as to participators in a common crime will nob 
interpose to grant any relief. (Baker, Offg. J. G.). 
MAN SINGH V. Karan Singh. 78 I. C. 280= 

A. I. R. 1924 Nag. 200. 

- Transferee can retain property only if fraud 

is carried out. . 

To enable a fraudulent confederate to retain pro¬ 
perty transferred to him in order to efiect a fraud 

the contemplated fraud must be actually carried 
into efiect. Then and then alone does the fraudu¬ 
lent grantor or giver loose the right to claim the 
aid of the law to recover the property he has parted 
with- 35 l.C. 28, Foil. (iVa^ir Hasan and Cum¬ 
ing, A. J. Cs.). RANNAQ ALI V. SYED NAZIR 

HUSSAIN. 78 1. C. 359=^1 P 

A. I. R. 1924 Oudh 321. 

——Parties in pari delicto— Fraud carried out 

Court would dismiss claim. 

A defendant can properly plead and rely on facts 
showing that he and the plaintifi were 
delicto (4 Q.B. 312. 1850, Bef.). If the Court finds 
that parties were acting together with a 
perpetrate fraud and did in fact 
fraud, and that there is no ® 1 

of the plaintifi and defendant s guilt 
the Court is to dismiss the 
Cal. 90. (Mears, C.J. and Banerj^. 

HUSAIN V. MT. MISRAN. 

43 ill. 336 =21 A.L.J. go*' 

-Suit for possession—Plaintiff, a party 

fraud, c. 4 unot allege fraud but defendant 
transaction to be Mt’tht 

Heald,J.). MAUNG TIN tj. ha Mya 

6 S l.C. 459=11 L.B.R. 83 = A.I.R. 1921 U B. bS. 

I^'whon a plaintifi impeaches a transaction on 
the ground of fraud, the facts which constitute the 

alleged fraud must be distinctly, 
accurately stated. A charge of fraud must be sub¬ 
stantially proved as laid, and when one kind of 
fraud is charged, another 

upon failure of proof, be substituted for R. 11B. 620, 
20 0. W. N. 638, Foil. (Perctval, J.C.andBup- 


chand Bilaram, A.J.C.). AbduIj Nabi Karimdino 

V. MAZHARAIil NUR MAHOMED. 129 I.G. 83. 

•Fraud—Collusion. 

Where the Court bad no jurisdiction to pass 
a decree in terms of a compromise for payment of 
the amount agreed, where, to avoid possible com¬ 
plication and difficulties arising out of reoordlngia 
simple compromise in that Court, a form of having 
a reference to arbitration and award was gone 
through and where application to a competent 
Court was made to file the award and have a 
decree passed in Its terms, without letting the 
Court know of the proceedings in the other Court, 
Held, that this conspiracy of silence cannot be 
described as “collusion” in the sense in which the 
word is used in connexion with judicial proceedings, 
viz., a secret agreement between two persons that 
the one should institute a suit against the other in 
order to obtain the decision of a judicial tribunal 
for some sinister purpose, or even in the wider 
sense of a deceitful agreement or compact between 
two or more persons to do some act in order to 
prejudice a third person or for some improper pur¬ 
pose. (Faiveett, Ag.C. J. and Murphy, /.). KoNDI 
Ravji V. Chuni Lad Rupghand. 113 l.C. 229= 

S3 Bom. 75 = 30 Bom. L.R. 1839= 

A.I.R. 1929 Bom. 1. 

■ — Fraud is difficult to prove by means of 
direct evidence. It can usually only bo established 
by the circumstances surrounding the case. (Find¬ 
lay, J.C. and Macnair^ A.J.O. afterwards Prideaux, 
A.J.C.). VYANKATESH V ANNASA LAD. 

107 l.C. 317 = 23 N.L.R. 143 = 11 N.L.J, 49= 

A.I.R. 1928 Nag. 1. 

-It is not ordinarily possible to prove fraud 

by direct evidence. So if it is inferred from the 
coDduot of tiiQ pfttbios tli6 fiuditig to fwiid is not 
illegal. (Baker, J. C.). Sheoram v. DOMA. 

89 l.C. 367= A I. R. 1925 Nag. 480. 
- Evidence of, can be gathered from circumstan¬ 
ces only. •, a •* 

In a case where a forgery or fraud is alleged, it 

Is almost impossible to prove the same by actual 
direct evidenoe, and all that the person alleging it 
can do is to give evidenoe of the circumstances, 
from which a reasonable presumption arises that 
something of the sort has occurred. (Findlay, 
0. J. C. j. KESHEO V. VlTHAD. 89 I. C. 468= 

8 N. L. J. 123 = A. I. R. 1923 Nag. 427. 

-Fraud and collusion must be proved by facts 
or inferences from facts as a whole—-Suspicions or 
surmises or coujecturo are no substitute but that 
by no moans requires that every puzzling artifice 
or contrivanoe resorted to by one accused of fraud 
must necessarily be completely unravelled and 
cleared up and made plain before a verdict can be 
properly found against him. If this were not so, 
many a clever and dexterous knave would escape. 
(Lord Atkinson.) SATISH OhANDRA v. SATISH 
KANTHA. 73 l.C. 391 = 28 C.W.N. 327 = 

39 C.L.J. 165 = 33 M.L.T. 329 = 

A. I. R. 1923 P C. 73 = 45 M.L.J. 363 (P.C.). 
■_ I One R executed a sale deed of his share in 
favour of S and the plaintifis brought the present 
suit against S for pre-emption. After the sum¬ 
monses to the defendants had beenf issued and 
served, P, a oo-sharer in the village executed a deed 
of gift in favour of S in respect of a very small 
amount of the property in the village enabling 
thereby to resist, the claim of the plaintifis on the 
ground that he (S), was already a co-sharer in 
the village and therefore no suit for pre-emption 
was maintainable against him* 
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FRAUD^Revenae Bale. 

Seld tliat the oiroumstanoes that the donor ^as 
of a different caste to the donee, that the deed of 
cift was given after the -institution of the and 

the smallness of the property gifted did not 
instify the presumption of fiotitiousness of 
the deed of gift. If the plaintiffs vjis}ied to 
challenge the deed of gift they should have satd so 
in their pleadings and given evidence in Si^port of 
their alleockiions^ ficiiiiou$ne$s and fraud, (^fique 
a«d Pmou. ^J.). SINOH. 

i L.R.A. CiY. 37S = A.I.R. 1923 All. 808. 

—ReYenue sale. , . 

_a suit for annulment of a revenue sale is 

based on a definite allegation of fraud, ‘hat of 
itself is sufficient to entitle the ^^aintiiis 
to the relief provided that the plaintiffs prove 
that fraud has been committed and that the plain¬ 
tiffs’right of residing in the lands has been ad¬ 
versely affected. (Suhrawardy and Costello, JJ.]- 
ANA«TA LAI. SAMHAI, O. GCHA. 

__ Civil Court has jurisdiction to declare sale 

fraudulent and not binding on plaintiff. 

^ A Civil Court has jurisdiction to make a decla¬ 
ration that a revenue sale is fraudulent and did 
not convey plaintiff a interest in the property. The 
sale has the appearance of a sale for amara of 

revenue but is in its essence, a private alienation. 

A co-owner of land cannot be allowed to ‘be 

^ifirthinerv of the Revenue Sale Law to defraud 
X“wner, and if he does se the Civil Courts 
are oompeteut to declare that the result of his 
conduct Is not to place a fraudulent purchaser m a 
better position than » h-iyer at a private sal^ 
T\ MA ZA W. MA Ml. 67 l.C. edb— 

{Pratt, J.h ^^Y.B.R. 313 = A.I.R. 1923 Rang. 17. 

_Taking advantage of. , ^ . 

__Wheretho plaintiff succeeded in carrying out 

the fraud by executing a sale-deed of bis property 
he is precluded from putting forward his own title 
tuf «pr>TiPrtY bv taking advantage of his own 
ftaud ' 36®c. 551 ^P.C.), Foil. {Gokul rra^d J.). 

LAOBMAN DEO V. 1923 Sil Vll. 

_A person who procured a legal flaw cannot 

take advantage of it. {Walsh and Stuart, JJ.). 

RAM SUNDAR V. MT. KULWANTHI KUNWAR. 

KAM bUNiJAK 20 A.L.J. 392 = 

A.I.R. 1922 All. 233. 

and every act of the defendant which 
misleads the Court does not afford a cause of action 
to the plaintiff to found a separate suit for having a 
decree declared void. Thus if in the previous case 
the Court was misled into holding that the service 
of the summons by registered post was good service 
it would not by itself be sufficient to found a sepa¬ 
rate action on the ground of the fraud. The only 

remedy open to a party under such circumstances 

to apply to the Court which passed the previous 
decree to set aside the ex parte decree under 0. 9. 
■R G P 0. {Rujjchand, A.J.C.). Firm OP 
M akuLLAMALLY&SONSW. FIRM OF GAMME- 

24 S.L.R.232=A.I.R. 1930 Sind 298. 
__-A defendant relying on a rule of evidence 
which prevents a Court from taking certain evi- 
lance can hardly be said to be ^ 

{Macleod, C. J. and ^7 ^ 4 ?.? 

BHERAJI v. ATMARAM K^HAV. 77 I. C. 342- 

23 Bom.L R. 818= A. I. R. 1924 Bom. 88 . 
_The mere execution of a deed of relinquish¬ 
ment by an ox-proprietary tenant cannot amount to 


GAHBLIHO act (1867), 8. 3—Gambling in 

constructive fraud on behalf of the landlord. 
{Qohul Prasad, J.). BhaQWANT v. Mabe. 

72 I.C. 1024= A.I.R. 1923 All. 113. 

FRAUD IN COURT. ^ x, 

See 0. P. CODE, S. 73, O. 21, R. 62. 

FRAUD ON CREDITORS. 

See (1) FBAUDUIiBNT TRANSFERS. 

(2) T. P. Act. S. 53. __ 

FRAUDULENTLY. DEFINITION OF. 

See PENAL Code, S. 25. 

FRAUDULENT PREFERENCE. 

See (1) Pbov. Ins. Act, Ss. 37 and 64. 

( 2 ) Pres. Towns insolvency act, b. 5o. 

(3) T. P. ACT, S. 53. 

FRAUDULENT TRANSFER. 

See T. P. act, S. 53. 

FREE CONSENT. 

See Contract act, 8 . 16. 

FREEDOU OF RELIGION ACT. 

See Caste disabilities Removal act. 

FREIGHT. 

See railways ACT. 

FRESH EVIDENCE. 

See C. P. C., O. 41, R. 27. 

fresh SUIT. 

See C. P. 0., O. 23, R. 1. 

FRUSTRATION. 

See Contract act, S. 56. 

FUGITIYE OFFENDERS ACT (1881, 44 & 4S 
Vlot., Ch. 69). 

—S. 33—Interpretation. 

-The word '‘return” in S. 33 is not to be read 

as implying that the offender is a fugitive from the 
country to which he is being sent for trial; 
103 Law Times 473, Bel. on. {Wild, J. C. and Aston, 
AJ.C.). E. C. D. Wheeler v. emperor. 

112 I.C. 673=29 Cr. L. J. 1089= 

A I R. 1928 Bind 161. 

FULL BENCH. 

See Practice—High Court. 

FUNERAL EXPENSES. 

See (1) Hindu Law. 

(2 ) mahomedan law. 

FURTHER ENQUIRY. 

See (1) C. P. C,. O. 41, Rt. 23 AND 25. 

(2) Cr. P. C., Ss. 203 AND 437. 

FUTURE INTEREST. 

See T. P. Act, O. 34. 

OADABA OR GUDABA. 

5ee Grant—Inam. 

GAMBLING. 

See (1) Contract Act, Ss. 23, 30 and 65. 

(2) GAMBLING ACTS, IMPERIAL (PUBLIC 

Gambling act 3 op 1867) and 
Provincial. 

GAMBLING ACT (HI of 1867). 

—S. 3—Gambling in Dewali. 

-Gambling in Dewali should not be consider¬ 
ed to be an offence; but the law will not counten¬ 
ance gambling even at Dewali if it is in contraven¬ 
tion of the Gambling Act. Where the only 
evidence that anything was done in contravention 
of the Aot was that the owner of the house bad in 
front of him a small pot containing a few annas 
and there was no reason to suppose that the sum 
represented his profits or that it was what is known 
as ‘nal’ and the sums staked were quite trifling, 
Held, that it was only a case of Dewall 
Gambling in a private house and no offence was 
committed. {Pullan, J.). LACHHMAN t>. EMPE¬ 
ROR. 7 0-W. N. 757=1930 Cr. C. 943as 

A.I.R. 1930 Oudh 403. 
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OAMBLING ACT (1867), S. 5—Qeneral warpant 
—Legality. 

—S. 5—General warrant—Legality. 

' To issue a warrant to raid houses where 
gambling goes on at the time of Dewali is highly 
undesirable as the police are merely encouraged to 
run in numbers of perfectly innocent persons in 
order to get a reward. [PuUan, J.). Lauhhman 
V. Emperor. 7 O.W.N. 757=1930 Cp. C. 943^ 

A.l.R. 1930 Ondh $03. 

gambling contract. 

See CONTRACT ACT, S. 23. 

GAMBLING IN LITIGATION. 

See Contract Act, S. 23. 

GAMING. 

See (1) CONTRACT ACT, Ss. 30 AND 65. 

(2) GAMBLING ACTS, IMPERIAL AND 
PROVINCIAL. 

OANJAM AND YIZAGAPATAM AGENCY ROLES. 

See AGENCY RULES. 


GARNISHEE. 

See (1) C. P. CODE, 0. 21, Rr. 46, 53, ETC. 
(2) High Court Rules. 

GAYAWAL. 

See (1) HINDU Law—Religious OFFICE. 
(2) T. P. ACT, S. 6 . 


GAZETTE. 

See Evidence act, s. 81. 


general CLAUSES ACT (10 of 1897). 

—S. 3 (15)—High Court. 

-For the purpose of determining the meaning 

the words “ordinary or extraordinary original civil 
jurisdiction” in S. 3, Cl. 15, General Clauses Act, 
all that is excluded is the High Court, acting under 
Cls. 11 to 18, Letters Patent, and that the High 
Court exorcising any other original jurisdiction 
would fall within the definition of District Judge. 

Hence the High Court is a “District Court” 
when it docs not exorcise its ordinary or extra¬ 
ordinary civil jurisdiction conferred by Cls. 11 to 
3 8, Letters Patent : 13 Bom. 520 (P. C.), Foil. 
{Wallace and Ananthakrishna Ayyar, JJ.). In the 
matter ofG. A. KUPPUSWAmi Nayagar. 

A. I. R. 1930 Mad. 779. 


—S. 3 (20)—Applicability. 

-The definition of the words “in good faith” 

given in the General Clauses Act of 1897 does not 
apply to the Transfer of Property Act. {Mukerji 
and Ashworth, JJ,). LACHMI PRASAD v. LACHMI 
NARAIN. 107 I.C. 36=23 A. L. J-926 = 

A.I.R. 1928 All. ii. 

—8. 3, Cl. 25—Benefit to arise out of land. 

- Whether includes mortgage. 

Held, that a mortgigo is not ‘ a benefit to 
arise out of land” within the meaning of S. 3, 
Cl. 25 of the General Clauses Act. [Rankin, C. J. 
and C. C. Ohose, J.). IMPERIAL BANK OF INDIA 
n. Bengal National BANK, ltd. 

57 Cal. 328 = 34 C. W. N. 605. 


—B. 3 (25)—Building. 

-Building is immovable property. [Harmon 

andDalij^ Singh, JJ.). MUNI LAL t) KiSHOBE 
CHAND. 103 I.C. 742=9 L. L. J. 157 = 

28 P. L. R. 325 = A.I.R. 1927 Lah. 373. 

—Ss. 3 (25) and 34 —Mortgage bond. 

-Simple mortgage bond is moveable property 

for the purpose of procedure for attachment. 
law disen^red). 15 All. 134 ; 26 Boro. 805 ; 18 P. R. 
1009; 37 Mad. 51 ; 50 I.C. 157, Foil. {Walsh, 

A.C.J. and Boys, J.). LAL UMRAO SiNGH J^AL 
SINGH. 80 I.C. 990=5 L.R.A. ClY. 674- 

22 A.L.J. 840 = 46 All. 917= 
A. 1. R. 1924 All. 796. 


GENERAL CLAUSES AGT (1897), S. 3 (39)-Cof' 
poration. 

—S. 3 (25)—Mortgagee's Interest. 

-A sale of a mortgagee’s interest can only ho 

ofieoted by means of a registered deed of transfer • 
10 A.L.J. 167; 29 Cal. 1; 37 Mad. 51, Foil.; 13. All. 
89; 15 All. 134 and A.I.R. 1924 All. 796, Expl. 
and Not foil. (Sulaiman and Kendall, JJ.). 
Bank of Upper India. Ltd. v. Fanny Skin¬ 
ner. 119 I.C. 241 = 1929 A.L.J. 279 = 

51 All. 494= A. I. R. 1929 All. 161. 

—S. 3 (25)—Mortgage with possession. 

-A mortgage with possession is an interest in 

land because the mortgagee has a right to posses¬ 
sion and enjoy the benefits arising out of the land 
until ho is redeemed. In such a case, the mortgagee 
rights therein are immovable property. {Harrison 
and Dalip Singh, JJ.), MUNi LAL v. KiSHORE 
CHAND. 103 I.C. 742 = 9 L. L. J. 167= 

28 P. L. R. 325=A. I. R. 1927 Lah. 373. 

—S. 3 (25)—Several fishery. 

-A several fishery is an Incorporal heredita¬ 
ment and would normally be considered real or 
immovable property. {Marten, J.), LAeSHMAN 
GOWROJI V. Ramji AnTONE. 23 Bom. L.R. 939= 

A.I.R. 1921 Bom. 93. 
—S. 3 (31)—luge d’ instruction. 

-‘Juge d’ instruction* is a Magistrate and so 

statements made in his immediate presence are 
admissible in evidence. The term ‘Magistrate’ is 
not restricted to the Magistrates exercising juris¬ 
diction under Cr. P. C. : 22 Bom. 235, Rel. on, 
(Waller and Pandalai, JJ.), Panchanatham 
P iLLAY t). Emperor. 1211. C. 157= 

29 M.L.W. 645 = 1929 M.W N. 383=52 Mad. 329 = 

2 M. Cr. C. 150 = 31 Cr.L.J. 223= 
A.I.R. 1929 Mad. 467=36 M.L.J. 628. 
—S. 3 (34)—Shares in company. 

-Shares in a company are goods. But they are 

peculiar kinds of moveable property, which cannot 
pass freely from hand to hand. {Macleod, C.J. and 
Crump, J.). VADILAL SARABHAI v. MANBKJI 
PESTONJI BHABUCHA. 82 I.C. 977 = 

25 Bom. L.R. 414=A.I.R. 1023 Bom. 372. 

—S. 3 (37)—Under Wakf Act. 

-^There doos not appear to be anything in the 

Mussalman Wakf Act whioh is repugnant to the 
definition of an ofience contained in. the General 
Clauses Act and in the Criminal Procedure Code 
and as the Act contains no provision regarding the 
Court by which ofiences under S. 10 of the Act 
should be tried, they can bo tried by any Magis¬ 
trate. {Percival, J.C. and Aston, A.J.C.). ALI 
Mahomed w. EMPEROR. 105 I.C. 666= 

22 S.L.R. 141 = 28 Cr. L.J. 954= 
9A.1. Cr. R. 142 = A.I.R. 1928 Sind 43. 

—S. 3 (39)—Applicability. 

- Guardians and Wards Act, S. 4 (2) — Person. 

Per Mukerji, J. —The word ‘person’ as used in 
the definition of ‘Guardian’ in S. 4, Cl. (2), 
Guardians and Wards Act, is not to be read in the 
light of the meaning given to it by S. 3, Cl. (89), 
General Clauses Act. {Mukerji and Guha, JJ.). 

Sm. asalata Roy v. Society for the Protec¬ 
tion op Children op India. 51 C.L.J. 272= 

A.I.R. 1930 Cal. 397. 

—S. 3 (39)—Corporation. 

— — Cr. P. C., S, 250— ^'Person*' includes a 
corporation. 

The expression “person” includes not only a natu¬ 
ral person but also a juristic person. Section 3 (39) 
of the General Clauses Act makes it perfectly clear 
that the word “person” includes “any company or 
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GENERAL CLAUSES ACT (1897), S. 8. (89)—Firm. 

assooiation or body of individuals whether in¬ 
corporated or not’*. (Shadi LaJ, C.J.). THE MUNI¬ 
CIPAL COMMITTEE OP LAHORE V. RATTAN 
OHAND. 72 I.C.623=2iCr. L.J.463= 

A.I.R. 1923 Lah. 31. 

^S. 8 (39)—Firm. , ^ 

_The word ‘person* clearly includes a firm as 

provided by the General Clauses Act, 1897 J 
when the return is made on behalf of the firm by a 
partner, it is the firm that is the person who makes 
the return. {Coutts-Trotter, C.J. and Krtshn^, J.), 
COMMR. OP INCOME-TAX, MADRAS V. THIL^ 
CHIDAMBARAM NADAN. 90I.C. 549- 

48 Mad.*602 = 22 M.L.W. 206 = 
A.I.R. 1925 Mad. 1048=49 M.L.J. 124. 

— 8 . 3 (52)—Mark. ^ ^ ^ 

--Mark by a person able to write but who be¬ 
longed to illiterate caste was held to be a valid 
signature. A.I.R. 1923 Nag. 182, Bef. {Baker, Offg. 

J. 0.). GULAM MOHIUDDIN V. SHANKBR. 

78 I.C. 79= A.I.R. 1924 Nag. 159. 

—S. a (52)—Signature. , , « « .. 

__ Bengal General Clauses Act, S. 3 (41)— atg- 

nature ”—Means writing name with the tntent%on to 

authenticate the document, , 

Speaking generally a signature is the writing or 
otherwise affixing a person’s name or a mark to 
represent his name.-by himself or byhisautho- 
ritv with the intention of authenticating a docu¬ 
ment as being that of or as binding on Person 
whose name or mark is so written or affixed. The in¬ 
sertion of the name, in any part of the writing, in 
a manner to authenticate the instrument is suffi¬ 
cient. Although the signature be in the beginning 
or middle of the instrument, it is binding as if at 
the foot of it. The question ^ always is, whether 
the party, not having signed it regularly at the 
foot, yet meant to be bound by it as it stood, or 
whether it was left, so unsigned because he refused 
to complete it ; but when it is ascertained that he 
meant to be bound by it as a complete contract, 
the signature is, for purposes.of execution, eSeotive. 
The Courts have gone so far as to hold that the 
name at tho head of a telegram was sufficient. 
Some of the cases even hold that it matters not for 
what purpose the signature was put, if in fact it 
authenticates the document. But the primary 
rule is what whore the name occurs in the docu¬ 
ment, not as authenticating the whole, but only 
for a particular purpose or only with reference to a 
Bart it is not an efiectivo signature. Johnson v. 

2 M. & W. 653: 46 R E. 733; Tourret v 

Cricis. 48 L. J. Ch. 567, Itef. to. {Mookerjee and 1 

Chotzner, JJ.). J. &D. EZIBKEIL Co.. In re. 
i,noczner,oo } ^.J. 109=50 Cal. 180= 

A.I.R. 1923 Cal. 35. 

— 8 . 3 ( 59 )—Applicability. 

_Where the probabilities are not, and the ovi- 

denoe does not show, that the parties usually went 
bv the Gregorian Calendar, provisions of General 
Clauses Act. S. 3 (59) do not apply. {Batten, J.C.). 
Seth Bhojraj v. Panda Bhankernath. 

71 I.C. 45 = A.I.R. 1922 Nag. 265. 
—B 3 (59)—'Sambat ’ calendar. 

' — ^ year calculated according to tho Sambat 
calendar amongst Hindi speaking parties should 
not be considered to mean a year according to the 

British calendar. (Baker, J.C.), Motiram v Seth 

LAKHMICHAND. ^ ^ 1.^0. «- 

"I^^^Il^eal^^^statuteioes not affect even contingent 
rights. 


GENERAL GLAUSES ACT (1^97), 8. 6—Sanction 
for proBOOUtion. 

If an auction-purchaser of properties has, under 
law a right to re-payment of his purchase-money 
should he discover that tho judgment-debtor had 
no saleable interest in the property, 

Held, that such an alternative contingent right 
is presumed by 8. 6 (c) of the Act and is not to be 
deemed to be taken away by the repeal of the enact¬ 
ment giving such a right. (Mookerjee and Chotzner , 
JJ,). MAKAR ALI V. SURPADDIN. 70 I.C. 606= 

36 C.L.J. 132=27 C.W.N. 183=50 Cal. 115 = 

A.I.R. 1923 Cal. 85. 

—S. 6—Interpretation. 

_The repeal or amendment of an Act does not 

affect a right already in existence unless a contrary 
intention is made out expressly or by implication. 
{Dawson-Miller, C.J. and Jwala Prasad, J,). CHAU- 
DHURI GURSARAN DAS V. AKHOURI PUMESHWAR 
CHARAN. 104 I.C. 580=6 Pat. 296= 

8 P.L.T. 841 = A.I.R. 1927 Pat. 203, 

—S. 6 —Interpretation. 

■ 'The word enactment in 8. 6 (e) include not 
only an entire law but any section or provision of a 
law. (Daniels, J.). KashmiriLal v. Mt. Kishen 
DEN. 83 I.C. 650 = 5 L.R.A. Cr. 99 = 

26 Gp. L.J. 90 = a. I. R. 1924 All. 563. 
—S. 6—Letters Patent. 

- A7ttendment of applicahiUty. 

In the case of a repeal by an enactment there are 
clear statutory authorities against retrospectlvity 
of legislation for instance, 8. 38, Interpretation 
Act, 1889, (52 and 53 Vic., c. 63), and 8. 6, General 
Clauses Act, 1897. But these provisions do not 
cover an amendment to the Bombay High Court’s 
Letters Patent, which is made by His ilajesty 
under the powers conferred by sub-S, (1-A), S. 106, 
Government of India Act: 3 B.H.C.R. (0.C.J.) 49 
and The Colonial Sugar Refining Company Ltd. v. 
Irving. (1905) A.O. 869, List. (Fawcett and Mirza, 
JJ.). BADBUDDIN V. SlTARAM. 114 I.C. 241 = 

52 Bom. 753=30 Bom. L.R. 942 = 

A.I.R. 1928 Bom. 371. 

—S. 6—Provinoial Acts. 

- Mallik, J. —When an Act of tho Governot- 

I General-ln-Counoil repeals any enactment, then, 
unless a different intention appears, the repeal 
shall not affect any rights acquired uudet tho 
enactment so repealed. This rule also applies to an 
Act of the Bengal Council. (Cuming and Mallick, 
JJ ). Shiba Kali Kumar V. CHUNi Lal. 

103 I.C. 674 = 31 C.W.N. 1007 = A.I.R. 1927 Cal. 748. 

— S. 6—Repeal of Ss. 92 and 93, T. P. Act. 

- Effect. 

A judicially declared right of redemption is a 
valuable right. Tbe rights of a mortgagor who 
has obtained a redemption decree under the T. P. 
Act, Ss. 92, 93 are not mere matters of procedure and 
are not taken away by the repeal of those ‘sections 
by the C. P. Code, 1908. (Daniels, A. J. C.). RAM 
BUP V. GHANI AHMAD. 74 I.C. 162 = 

9 O.L.J, 624= A.I.R. 1923 Oudh 156. 
—S. 6—Sanction for pposecation. 

- -Amended Code—Effect of. 

Sanction for prosecution granted before the 
coming into fore© of the new Code under which 
the provision as to the grant and revocation of 
sanction is abolished, can bo revoked even after 
the coming into force of the new Code, the right to 
apply for revocation of sanction not being a mere 
matter of procedure but of substantive right. Gard¬ 
ner V. Lucas, (1878) 3 A.O. 582 ; Attorney General v. 
: Sillem, 10 H.L. C. 704 and Colonial Sxigar Refining 

' Co. V. Irving, (1905) A.C. 369, Foil, (Couils-Trotter^ 
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OENERAL CLAUSES ACT (1897), S. 8 (l)-Sao- 
oession Aot. 

C, J,, Spencer, Eumaraswami Saslry, Beasley and 
Srinivasa Aiyangar, JJ.). Rajiakrishija Aiyar 
V. SiTHAl AMMAD. 911.C. 395 = 27 Cr.L J. 91 = 
1925 M.W.N. 684 = 48 Mad. 620=22 M.L.W. 879= 

A I.R. 1925 Mad. 911 = 49 M L J. 223 (F.B ). 
—S. 8 (1)—Succession Act. 

Proceedings under the repealed and le'enaot’ 
ed Succession Certificate Aot must be taxed in 
exactly the same way after as before the Act of 
1925 for there is no substantial difference involved 
in the principle of the provisions. {Marten, C. J". 
and Baker, J,). RAJARAJESWARASHRAM V. 
SVAP.UPANANDTIRTH. 103 I.C. 637 = 

29 Bom. L.R. 1031 = A.I.R. 1927 Bom. 499. 
—S. 10 —Applicability to decrees. 

■-Section 10 is based upon the principle that 

parties who are prevented from doing a thing not 
by any default of their own but by the Court itself 
are entitled to do it at the first subsequent oppor¬ 
tunity and this principle is a general one and 
applies to the interpretation of decrees of Court. 
{Krishnan, J.). SaNKARAN V. RAM.AN. 

87 I.C. 560 = 1925 M.W.N. 566 = 21 M.L.W. 469= 
A.I.R. 1925 Mad. 743 = 48 M-L.J. 596. 
—S. 10—Cattle Trespass Act. 

-- Principle of S. 10 may he applied to Cattle 

Trespass Act, S. 20. 

Although S. 10, General Clauses Act, only 
applies to Acts made on or after 14th January, 1897, 
and does not cover in terms, an Aot like Cattle 
Trespass Act passed in 1871, the principle under¬ 
lying S. 10, General Clauses Act, should bo applied 
to Complaints under Cattle Trespass Act, S. 20. 
{Findlay, J. C.). Mahadeo G.\npati Patil v. 
NABHaVisWANATII. 113 I.C. 285 = 

30 Cr. L J. 125=12 A.I. Cr. R. 69 = 

A.I.R. 1929 Nag. 96. 

—S. 10—Closing of Court. 

- Court open during vacation for receiving 

plaints, etc., is deemed to be open. 

When a Court is adjourned for the vacation but 
the notification states that the Court will bo open 
on certain days for the reception of plaints, peti¬ 
tions and other papers, the Court cannot bo treated 
as closed on those days when it was open for the 
above purpose; 5 M. 189 (P.B.), Foil. 

As a matter of practice, it is well understood 
that plaints, which are not presented in the Presi¬ 
dency Small Cause Court on the days when the 
oflice is open for receiving them during the vaca¬ 
tion. become ti mo-barrod after the oxpir.ation oi 
the period of limitation appropriate to such suits 
and plaintiffs cannot claim to exclude the whole 
of the Small Cause Court's vacation. The words 
“other papers” are very wide and must include 
applications for ro-trial of the suit. {Sjwieer 
Venkatasubha Rao, JJ.). THE BRITISH INDIA 
STEAM navigation CO. V. H. M. SHARAFALBY. 

70 I.C. 888=17 M.L.W. 

A. I. R* 1923 Mad. 435 = 44 M.L.J. 100. 

—S. 10—Compromise decree. 

-As neither S. 5 of the Limitation Act nor 

S. 10 of the General Clauses Aot applies to a com¬ 
promise decree, a party who was bound to do a 
particular thing under such decree is not entitled 

to any extension of time on account of the Courts 

being closed on that day. On the question of the 
date, from which the time should be counted 
Held, that it should he counted from the date of 
docroc. iDanicls, J-.C.). TLAHI RAZA KhAN v. 
Mt. 'I'AIBA BKGAM. 66 I.C. 273—9 U.L.J. 53 — 

A.I.R. 1922 Oudh 145. 


GIFT—Conditional gift. ' r) 

—S. 10—Expiry of time on holiday. 

-Limitation Act, S. 4—Time fixed by decree 

expiring in Holidays—Payment on le-opening day 
is within time. 7 N.L.R. 176, Foil. ; 35 B. 75, Ref; 
36 B. 268, Not foil.-, 41 All. 47, Ref. {Batten, J.C). 
Dhanu Singh v. Keshaoprasad. 72 I.C. 388= 

19 N.L.R. 116=A.I.R. 1923 Nag. 246. 
—S. 26—General and special laws. 

' Where the insolvent was entrusted with 
furniture by the OffioialiAssiguee for the purpose of 
continuing his business and, in breach of the trust, 
he disposed of it to various persons, 

Held, that his conviction under general law was 
proper, even assuming that the facts proved do 
amount to an offence under S. 103 (b) (2), Presi- 
douoy Towns Insolvency Aot: 6 M.L.W. 283, Foil. 
{Waller and Madhavan Nair, JJ.). William 
PLYTHE PETRETT V. EMPEROR. lOS I.C. 448= 

39 M.L.T. 268 = 28 Gr.L.J. 928= 
A.I.R. 1927 Mad. 1016. 

—S. 26—No two punishments. 

-Whore either of the two offences under two 

different Acts was constituted by the same acts the 
offender could not be punished for both. {Zafar 

AH, J.). (Hakim) Bahadur Singh o. The Crown. 

76 I.C. 689=25 Cr. L.J. 226 = 
A. I. R. 1923 Lah. 342. 

GESTATION. 

See (1) T.P. aot, 9. 14. 

(2) EVIDENCE act, S. 112. 

GHATTl TOMULU. ^ ^ 

See Mad. Est. Land act, Ss. 3 (11), 143, 145. 

GHATWALI. 

See LAND Tenure—Ghatwadi. __ 

GHATWALI LAND.REGULATION (BENGAL — 

29 of 1814). , , , 

_Ohatwal oan bo a mourashi mokararloar. 

_persou may be a mourashi mokararidar 

and also a ghatwal. (1918 P.H.C.C. 305 and A.I.R. 
1924 P.C. 5, Ref.). The distinction between a ghat- 
wali within the regulation and ghatwali which is 
outside the regulation is that in the former case 
there is no tenure between the zamindar and the 
ghatwali who holds direct from the Government 
while in the latter the tenure exists. In the for¬ 
mer case while the lands of the ghatwali are 
still deemed to be within thezamindari, the zamin- 
dar no longer pays the Government revenue for 
thorn and has therefore, no claim to the under¬ 
ground rights ; his only right connected with those 
lands is to receive the difference between the rent 
paid by the ghatwal and the amount of the Govern¬ 
ment revenue which was assessed on this part^of 
the zamindari; if the Government does not claim 
the mineral rights there is no one to whom they 
can belong but the ghatwal. But in the latter case 

the zamindar still pays the Government revenue 

on these lands and if the ghatwal olaicaa the mine¬ 
rals he roust show some transaction which grants 
him the minerals either expressly or by necessary 
implication. {Das and Ross, JJ.). SAT'^ NlRAN- 
JAN CHAKRAVARTY V. SUSHILA BALA 

90 I.C. 513=4 Pat. 799 = 
A.I.R. 1926 Pat. 103. 

GIFT. 

See also (1) DEED—Construction. 

(2) HINDU LAW—Gift. 

(3 ) mahomedan law—Gift. 

(4) T. P. act, Ss. 122—128. 

(5) TRUSTS AOT, S. 3. 

—Conditional gift. . ^ ^ 

-Condition to pay maintenance allowancoto 

donor by donee not observed by donee—Property 



886 



OlVlii. flillMlNAtj AND ftEVENU:fi 


GIFT—Imperfect gift. 

(lifted can be recovered by donor. (Sir John Wallis.) 
Mohant Baiv. Mt. LACHHMINAKUNWAR. 

101 I.o. 363=1927 M.W.N. *36=26 ^L^W.^94= 

39 M.L.T. 15a = &.I.R. 1927 F.C. 123. (P.C.). 

—Imperfect gift. « i. x v 

_-Imperfect gift cannot be given eSeot to by 

being treated as a trust. MUroyv. Lord, U®®?) 4Deg. 

F.&J.264and Richards'7. Delbridge, (1874) L. ±v. 

18 Eq. 11, Foil. {Rankin^ J.)> AUABENDEA 

Krishna t). Monimunjabi DEBi. 

66 I.C. 586=48 Cal. 986=A.I.R. 1921 Cal. 148. 
—Lifeestate. 

_It is possible in this country for a person, 

possessed of estate appertaining solely to himself 

to grant by deed or will an estate to some other 
person which will amount substantially to an estate 
which corresponds in extent to that which is known 
in English Law as a “ Life'estate.” I. A. Supp. Vol. 
47 (P C ^ Foil. (Pas and Bucknill, JJ )* BRTJ- 
KISHOBE NABAIN SINGH V. HABBANS NABAIN 
SiNQH 62 I.C. 611 — 2 P.L-T. 728= 

A.I.R. 1921 Pat. 397. 

—Subsequent condition. . . . • a 

——Condition subsequent in a gift which is void 

does not affect validity of gift. (PagCtJ.). LALIT 

MOHAN SEAL U. BBOJENDBA NATH SEAL. 

96 I.C. 45=53 Cal. 251= A.I.R. 1926 Cal. 561. 

—Trust and gift. , , , .* 1 . • • 

_Every step taken towards proof of a gift is in 

itself prolanto a negation of a trust, for a trust 

retains the actual ownership in the trustee, while 

an endeavour to make a gift is an endeavour to 

divest the property and pass it away to the donee. 

{Viscount Sumner.) HAEIBAM 

MadaN GOPAL BAGLA. 114 1. L. bb»- 

1929 A L J 406=49 C.L.J. 335 = 33 C.W.N. 433 = 
1929 A.L J-710=1929 M.W.N. 422 = 

30 M L.W. 835 = A.I.R. 1929 P.C. 77 = 

37 M.L.J. 581 (P C ). 

GODAVARI AGENCY RULES. 

See AGENCY Rules—Godavari. 

gold coast colony native ordinance. 

—a. 28 —Complaint under. 

-- Remedies open. ^ , a « • 

Where a complaint as to violation of 8. 28 is 
brought against a person in a Native Court, all that 
he can do is either to put in defence and if judg¬ 
ment is against him appeal against it or apply for 
transfer. He cannot stop the case by raising a case 
in another Court and craving by means of declara¬ 
tion to make good what is really the defence in the 
original action simply by saying that bringing of 
the case is malicious. {Viscount Dunedin.) Osu- 
manyawa Yaw EwoA v . Nana Sir opori Atta. 

A. I. R. 1930 P. C. 260 (P.C ). 

GOOD FAITH. 

See (1) PENAL CODE, 3. 52. 

(2) SP. BEL. ACT, 8. 27. 

(3) T. P. ACT, SS. 41, 43, 53. 

(4) Trusts act, s. 96. 

GOODS. 

See CONTRACT ACT (1872), Ss. 76—123. 

GOOD WILL. 

See (1) CONTRACT ACT, Ss. 258—266. 

(2) PARTNERSHIP. 

(3) Trade Mark. 

(4) Trade Name. 

OOONDAS ACT. 

See BENGAL GOONDAS ACT (I B. C. OP 1923). 


GOVERNMENT OF INDIA ACT (1913), S. 30— 
Acquisitions. 

government. 

See (1) ACT OP STATE. 

(2) CROWN. 

(3) GOVERNMENT OP INDIA ACT. 

(4) GRANT. 

(5) Secretary of State. 

GOVERNMENT OF INDIA ACT (1833, 3 & 4 WILL 

IV. Ch. 85). 

—S. 86—Applicability. 

_It may be that for political, economic or 

other reasons the Government desire to restriob 
the purchase of immovable property in British 
India by the Ruling Chiefs but before such a desire 
can be enforced through the law Courts of this 
country it must be shown that the circular issued 
by the Government is one that has the sanction of 
some law binding on the Courts. Section 86 of an 
enactment of 1833, 3 and 4 Williams 4, 0. 85 and 
S. 1, Act 4, 1837 passed by the Right Hou’blo 

the Governor-Goneial-of lndia-in-Counoil on I7th 
April, 1837 have no application to such oases. 
[Fforde and Jai Lai, JJ.). Maharaja op Fared 
KOTE V. ANANTH BAM. '114 I. C. 62= 

10 Lah. 447 = A.I.R. 1929 Lah. 1. 
GOVERNMENT OF INDIA ACT (1858, 21 & 22 
Viet., Ch. 106). 

—S. 65—Applicability. , . . , 

•Regulation of Civil Procedure is not subject to 

S. 65. , . 

The Regulation of Civil Procedure has nothing 
to do with the obligations formerly vesting in the 
East India Company as a trading corporatiou, for 
it is incidental to the duties of the ruling power, 
and cannot bo said to be subject to the Govern-? 
meat of India Act, 1858, S.G5. {Viscount Sumner.) 
BHAG GHAND v. SECY. OP STATE. 104 I.C 237= 
51 Bom. 723 = 54 I. A. 338=23 A L.J. 641= 
29 Bom.L.R. 1227 = 46C.L.J.?6 = 1927 M.W.N.561 = 

1 L.C 291=32 C.W.N. 61 = 28 M.L.W:. 809 = 
A.I.R. 1927 P.C. 176 = 53 M L.J. 81 (P C ). 

GOVERNMENT OP INDIA ACT (1915, 5 and 6 
Geo. Y. Ch. 61 as amended by 1016, 6 and 7 
Geo. V, Ch. 37, 1919, 9 and 10 Geo. Y. Ch. 101, 
1924. 14 and 13 Geo. V, Ch. 23 and 1925, 15 and 
16 Geo. Y, Ch. 83). 

—Sb. 29 (5) and 32—Commandeering order. 

-A commandeering order is one which no one 

but Government can make, and being an act of the 
Sovereign, the Sooretary of State oviilently cannot 
be sued in respect of it. {Chotzner, J.). KBSSOR.AM 
PODDAB& CO. V. SECY. OL-' STATE. 

107 I.C. 360=54 Cal. 969= A.I.R. 1928 Cal. 74. 
—a. 29—Ultra vires contracts. 

-When a statute lays down certain mandatory 

provisions in regard to the framing of contracts 
between the Secretary of State and a private indi¬ 
vidual, it is no answer to say that because the pro¬ 
visions were ignored on parbicular occasions and 
payments were made on contracts which wore not 
in conformity with the statute that that should be 
taken as a precedent which will be binding upon 
the Secretary of State in every case. Contracts to 
bo binding upon the Secretary of State must be 
made in strict conformity with the provi¬ 
sions laid down in the statute. If they are 
not 80 made, they are not valid as against him, 
{Chotzner, J.). KESSORAM PODDAUit CO. v. SeOY. 
OP State. 107 I. C. 360= 

54 Cal. 969 = 1.1.R. 1928 Cal. 74. 
—S. 30—Acquisitions. 

-After Collector had taken possession of laud 

acquired under Land Acquisition Act, the ownec 
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GOVERNMENT OP INDIA ACT (1915), S. 30— 

Scope and nature of. 

expressed a desire to gift away the land to G-overn- 
ment. The Government thereupon withdrew the 
further proceedings relating to the compensation 
and called upon the owner to edect a registered 
gift deed. 

Held, that there can be no withdrawal after 
possession is taken under an award. To vest the 
property in the owner, Government must execute a 
written deed according to Government of India Act, 
S. 30, and therefore any incumbrance created on 
the property by the owner after the withdrawal is 
ineffective against the Government, where no writ¬ 
ten re-conveyance by Government to the owner has 
been effected : 17 M.L.J. 557, Diss. from. 

The owner at the most can acquire the interest 
of a trustee for the purpose of re*conveying the pro* 
petty to Government and this interest cannot be¬ 
come subject to any mortgage. [Rutledge, G. J. and 
Carr, J.). SECY. OP STATE V. CHETTIAR FIRM OP 
S. R. M. M. R. M. 98 I. C. 323 = 

4 Rang. 291 = A.I.R. 1927 Rang. 14. 
—S. 30—Scope and nature of. 

——The provision of law laid down in S. 30 (2) is 
mandatory and not merely directory and must be 
strictly complied with in order to constitute a valid 
contract with the Secretary of State for India. The 
act of a person who is not authorized by the Gover- 
nor-Gencral-in-Council, in entering into a contract 
on behalf of the Secretary of State for India is ultra 
vires and there is no valid contract with the Secre¬ 
tary of State. (Teh Chand ani Agha Haidar, JJ.). 
SECY. OP State v. G. T. Sarin & Co. 

120 I C. 615 = A. I. R. 1930 Lah. 364. 
—S. 32—Income tax. 

-Section 67 is not ultra vires, as a suit for 

recovery of income-tax wrongly assessed would 
have not lain against the East India Company ; 
40 Cal. 391 (P. C.) and 4 M. I. A. 353, Ref. [Bagu- 
ley, J.). R. N. SiNGHA V. SECY. OP STATE. 

109 I.C. 180 = 5 Rang. 825 = 
A. I. R. 1928 Rang. 70. 


—S 46—Interpretation. 

- Madras City Municipal Act — Expression — 

Oovernor-in-Cotincil—Meaning of. 

'I'ho reference to the Governor-in*Counoil in the 
Act could not. in consonance with the general in¬ 
tent, be regarded as anything other than a refer¬ 
ence to the executive Government. Therefore, 
the expression Governor-in-Couucil in the Act 
should since Government of India Act, 1919, bo 
read as the Governor acting with Ministers as pro¬ 
vided in S. 46. [Srinivasa Iyengar, J.). T. EKAM- 
13ARA naicker V. Madras Corporation. 

99 I. C. 18=1926 M.W N. 842 = 
a i r. 1927 Mad. 22. 

46—Order relating to transferred subjects. 
- -Nature o/—Certiorari. 

The Madras Presidency is governed in relation 
to transferred subject by the Governor acting ^ith 
Ministers. Whether their advice is followed or 
not, the orders x>Jis3ed iu relation to transferred 
subjects are orders of the Governor acting with 
Ministers and when such orders are sought to ba 
challenged by writs of certiorari, the ai>plication 
should be directed against that body and against 
none else. (Venhatasubta Rao and Madhavan Natr, 
JJ.). VENKATARATNAM V. SECY. OF STATE. 

32 M.L.W. 475=A.I.R. 1930 Mad. 896. 


—S. 46—Writs of certiorari. 

--Wlion orders passed by tho Governor acting 

will. Ministoi'ri are sought to be challougcd by 
>vri*s oi cert'orarif tho writ should be directed 


GOVERNMENT OF INDIA ACT (1915), 8. 65— 
Scope. 

against that body and against none else. [Venkata- 
subba Rao and Madhavan Nair, JJ.), Venkata- 
RATNAM V. Sect, of State. 

32 M.L.W. 475 = A.I.R. 1930 Mad. 896. 


—S. 49—Delegation of powers. 

■--When certain powers are given by statute to 

the Governor acting with the Ministers one of two 
things, must be clearly established, either that the 
power was, as a matter of fact, exercised only by 
the Governor with the Ministers or else that the 
power is notiffed as having been so exercised as to 
make it incapable of being called into question. 
The Government may, in the course of its adminis¬ 
tration of executive functions, delegate many 
things to subordinate officers. But no such dele¬ 
gation is proper or possible when the right, more 
especially in the nature of a discretion, is created 
and given by statute in a paibioular manner. 

Tho requirement of R. 5 under the Madras City 
Municipal Act that the dispensing with shall be by 
the special order of the Governor with the Minis¬ 
ters must be strictly carried out. It is not power 
that can be delegated or that can be exorcised 
under any departmental rules by any persons 
other thau the persons constituted as the proper 
authority : 42 Mad. 885, Rel. on. [Srinivasa Iyengar, 
J.). ekambara Naicker v. Commr. op Madras 
Corporation. 99 I.C. 18=1926 M.W.N. 842= 

A.I.R. 1927 Mad. 22.; 

—S. 49—Orders issued by Secretary. 

-The Government orders issued “by order of 

the Government, Ministory of Local Self-Cxovcrn- 
ment” and signed by the “ Secretary to Govern¬ 
ment,” though required by R. 37 to be issued by 
the Governor-in-Council are valid in view of S. 49 
(1), Government of India Act. [Odgers and 
Madhavan Nair, JJ.). MD. Raza SAHED v. SADA- 
SIYA Rao. 92 I. C. 918=49 Mad. 49= 

1926 M.W.N. 467=A.I.R. 1926 Mad. 297. 


—S. 61—Re distribution of territories. 

-Re-distribution of territories does not by it¬ 
self make an Act inapplicable iu a place in which 
it was already in force. (Muherji and Bose, JJ>)i 
satya ranjan Roy v.^annapurna dasi. 

114 I.C. 666 = 48 G. L. J. 523 = 
A. I. R. 1929 Cal. 145. 

—S. 65—High Court. 

- Aston, A. J.C. —Even the exercise of juris¬ 
diction of a High Court under the Chatter Aot 
in British India is subject to the general legisla¬ 
tive power of the Governor-General-in-Counoil : 
4 Cal. 172, Ref. (Fercival, J.C., Aston, Rupchand 
Bilaram and DeSouza, A.J,Gs.). EMPERORju. JiAND, 
111 1. C. 865=22 8.L.R. 349=29 Cr. L.J. 945 = 

A.I.R. 1928 Sind 149 (F.B.). 


—S. 65—' Person.’ 

_The expression “person” as used in S. 65, 

includes any body of persons, corporate or incorpo¬ 
rate. [Muherji and Niamafullah, JJ.). Rampra- 
SAD, In the matter of. 1930 A.L.J. 579 = 

A. I. R. 1930 All. 389^ 


—S. 65—Scope. 

-- If a party has a right of action, against the 
East India Company, that right cannot be taken 
awaj’ by any Act of the Indian Legislature after 
the possessions of the company are vested in the 
Crown: 40 Cal. 39. Expl. [Macleod, C.J. and Shah, 
J.). Damodur Tukauam V. Secy, op State. 

62 I. 0. 673=45 Bom. 1161 
23 Bom. L. R. 492= A. I. R. 1921 Bom. 367. 
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OOVERNMBMT OF INDIA ACT (1915), S. 72— 
Emergency. 

—S. 72—Emergency. 

— — " ‘Authority of the OoveTnor-Qeneral— “Finality 
of. 

Per Broadway, J".—According to S. 72 of the Act 
it is the Governor* General, and Governor-General 
alone, who is concerned and the intention of the 
framers of the Act is to leave it to the Governor- 
General to decide, as a pure aot of administration 
whether a state of emergency exists which calls for 
an Ordinance and that his decision on that point 
is final and not liable to consideration by the 
Courts although it isopen to the Courts to decide 
whether, in making the Ordinance he has kept 
his terms within the provisions of the Act; Be 
Verteuil v. Knaggs, (1918) A.C. 657, Bel. on. 

Per Bhide, /.—The existence of an emergonoy 
and the purpose of an Ordinance can be looked into 
by a Court of law. If» however, there are circum¬ 
stances which are reasonably capable of 
looked upon as giving rise to an “emergency” the 
Court will not be justified in interfering even if it 
is inclined to take a dlficront view on the facts, 
because legislature has invested the Governor- 
General with a discretion in very wide terms to 
exercise his powers under 8. 72 and hence his deci¬ 
sion is entitled to great weight. {Broadway and 

Bhide, JJ.). DE3 RAI t). EMPEROR. 

A.I.R. 1930 Lah. 781. 

—S. 72—Overriding existing law. 

■ -Ordinance 3 of Validity. 

Although the provisions of the Ordinance have 
the ofiect of depriving the accU3;;d person of a right 
to be tried by a Sessions Judge aided by assessors 
and a right of appeal to the High Court, still as 
these rights are given by the Criminal-Procedure 
Code which is only an Act of the Indian legisla¬ 
ture it can be overridden by the Indian legislature 
the Governor-General-in-Council and the Gover¬ 
nor-General acting by himself. The terms of the 
Ordinance, therefore, do not vitiate the provisions 
of the Government of India Act and hence the 
Ordinance is not ultra vires. {Broadway and Bhide, 
JJ.). DES RAI V. EMPEROR. 

^ A.I.R. 1930 Lah. 781 


—S. 72—Power of High Court. 

,_ Ordinance, whether intra vires or ultra vires. 

—Decision of. 

High Court can examine an Act of the 
legislature whether enacted by the legislature itself 
or by the Govcrnor General-iu-Council or by the 
Governor-General, in order to see whether the said 
Act or Ordinance has been made and promulgated 
within tho scope of the powers conferred on the 
legislature, tho Govcrnor-Goneral-in-Council and 
the Governor-General respectively, by the Govern¬ 
ment of India Aot, 1919; A.I.R, 1920 P.C. 23 and 
4 Cal. 172 (P.0.),Bcf. on. {Broadway and Bhide, JJ.). 
DeS Rai V. Emperor. A.I.R. 1930 Lah. 781. 


—S. 72-D—Roles under —Rule 94—Demand for 

and except what is provided for in 
S 72-D of tho Government of India Act and R. 94 
of tho Rules and Standing Orders, there cannot be 
made any demand for grant even if His Excellency 
the Governor makes a recommendation for appro¬ 
priation of provincial revenues on occasions not 
provided for in tho said section and tho said rule. 
(C. C. Qhose. J.). SHANKER ROY CHOWDHURY V. 
H.E.A. COT.ON. 85 


QOYERNUBNT of INDIA AOt (1915), B. BO-A, 
Gl. (1)—Interpretation. 

—S. 72-D. Rales under—R. 16—Finality of Presi¬ 
dent's decision. 

--Rule 15 does not exclude the jurisdiction of 

the High Court. It is a Rule by which the mom-, 
hers of the Bengal Legislative Council are bound, 
and it means nothing more or leas than this that 
when the President has given his deoision on a 
point of his order, his deoision is final, so far as the 
members of the Counoil are concerned, and that it 
oanoot be questioned by anybody within the Coun¬ 
cil. The presence of the word“finar’ in R. 15 does not 
exclude jurisdiction of the High Court, nor does it 
conclude the matter. It is a word which is ^ to be 
found in numerous statutes sometimes it has 
been held with reference to the context in which it 
appears that the word ‘final’ means final for all 
purposes, and excludes jurisdiction of the Courts; 
sometimes it has been held notwithstanding tho 
existence of the word ‘final’ the jurisdiction of the 
Courts is not excluded. {C.C. Ohose,J.). SHANKER 

Roy chowdhury u. h.e.a. cotton. 

85 I.C. 14=40 C.L.J. 515 = 
A.I.R. 1925 Cal. 373. 
—S. 72-D (3) (4)—Interpretation. 

-In Cl. (3) to S. 72-D, as amended in 1925, 

the words ‘ ‘payments or emoluments payable to or 
on account of a person in respect of his office” 
include the tour expenses and the travelling allow¬ 
ances of the Governor and the Members of his 
Council and the Inspector-General of Police and 
therefore these expenses are non-votable items. 

Even assuming for the sake of argument that the 
“tour expenses” and the “travelling allowances” 
were not exempted ■ from being submitted to the 
vote of the Council, the question cannot be raised 
before tho High Court by reason of Cl. (4). (Daw^ 
son-Miller, C.J., Jwala Prasad and Bucknill, JJ.)-. 

Krishna Buleabh Sahayv. Governor op 
Bihar & Orissa. 96 I.C. 791 = 5 Pat. 895= 

7 P.L.T. 698 = A.I.R. 1926 Pat. 808 (P.B.), 
—B. 79—Special tribunal. 

- ^^-Creation of—Powers of the Local legislature. 

The words “to make laws for the peace and good 
Government of the territories for the time boing 
constituting that Province” in S. 79 are very wide 
and include a power to direct that disputes of 
a particular kind shall be decided in a particular 
way and before a tribunal specially created for the 
purpose. {Lindsay, Kanhaiya Lai and Daniels, JJ.), 
ABDUL Rahman v. Abdul Rahman. 

87 I.C. 51=47 All. 513=23 A.L.J. 385= 
6 L.R.A. Civ. 191= A.I.R. 1925 All. 380 (F.B.). 
—S. 80-A, Cl. (1)—Interpretation. 

- Court of law is not competent to consider the 

merits of a particular enactment. 

The words “ for the peace and good Government” 
are used because they are words of the widest 
significance and it is not open to a Court of law to 
consider with regard to any particular piece of 
legislation whether in fact it is meritorious in the 
sense that it will conduce to peace or to good 
Government. They aro words which are intended 
to give subject to the restrictions of tho Act, a 
legislating power to tho body which it invests with 
that authority. There is nothing in that expression 
which can be the foundation of any reasonable argu¬ 
ment to the elloct that the Criminal Law Amend¬ 
ment Act of 1925 was outside the jurisdiction of the 
local legislature. {Itankin, C.J, and Mazumdar, /.), 
' Girendra Nath V. Birendra Nath. 

102 I.C. 647=54 Cal. 727 = 31 C.W.N. 593= 
^ 8 A. I. Cr. R. 121= A. I. R. 1927 Cal. 496 
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GOVERNMENT OF INDIA ACT (1918), S.80-A, 
Cl. (4)—Interpretation. 

-^S. 80-A, Cl. (4)—Interpretation. 

-“ Affect —Meaning of. 

Clause 4 is doubtless wider than the mere provi¬ 
sion that the local legislature shall not have power 
to repeal an Act of Parliament and the word “afleot” 
may cover any interference with the will of Parlia¬ 
ment as expressed in a statute. But what Cl. 4 of 
8. 80*A refers to and preserves from interference is 
the effect of an Act of Parliament by its own force 
as a determination of the will of Parliament with 
reference to a particular subject-matter. It may 
well be that it guards against any possibility that 
a local legislature might attempt to interfere with 
the operation of Acts of Parliament that do not 
technically extend to India. But it cannot be con¬ 
strued as meaning that because in 1726 when there 
was no other law, the Courts in Calcutta adopted 
the law that prevailed at home subject to many 
modifications, therefore any part of that law so in¬ 
troduced which originated in statute as distinct 
from common law cannot be interfered with by the 
local legislature. (Rankin, C. J. and Mazumdar, 
J.). Girendra Nath v. Bibendra Nath. 

102 I.C. 647 = 54 Cal. 727 = 
81 C.W.N. 593 = 8 A,I. Cr. R. 121 = 

A.I.R. 1927 Cal. 496. 

—S. 80 (A)—Scope and interpretation of. 

-Section 80 (a) cannot be interpreted to mean 

that no local legislature can, by reason of those 
words, repeal or alter any enactment of its own. 
(Kanhaiya Lai and Lindsay, //.). SAEJU PRASAD v. 
BHAGWATI PRASAD. 88 I.C 297 = 

23 A.L.J. 373 = 6 L. R- A. Civ. 337 = 

A.I.R. 1925 All. 542 


—S. 80-A. Cl. (4)—Validity of acts. 

;_The Bengal Criminal Law Amendment Act 

of 1925 does not affect Acts of Parliament and is 
not ultra vires of the local Government that passed 
it. (Rankin, C. J. and Mazumdar, J.), GiRENDRA 
NATH t;. BIRBNDRA Nath. 102 I.C. 647- 

54 Cal. 727 = 31 C.W N. 593 = 
8 A.I. Cr. R. 121 = A.I.R. 1927 Cal. 496. 

—S. 96-B—Dismissal of offloera. 

-- Prerogative of the Oroxon. 

Section 96-B, so far from abrogating the prero¬ 
gative of the Crown with regard to the dismissal of 
persons in the Civil Service, reiterates and em¬ 
phasises the fact that the right of dismissal at 
pleasure still exists and enacts that that right is 
only limited in so far as there are definite and 
special or particular rules or regulations laying 
down the method by which or the circumstances in 

which tbo right is to 

SezM of State, 37 T. L. R. 138, Ref.; A. I. R. 
1927 Cal. 311. Bist. (Costello, J.). B^^ADCHARAN v. 

TRUSTEES. INDIAN ^ ^ IqIo Cal 404- 

■Wronnfxd dismissal—Breach of formalities 


%L^ul,T n \A^Suii—Ma%ntatnabxlxty. 

Where a person, who occupied the 

K. A. C. wa^B dismissed from his 

1.0 brought a suit against the Seorotary o^State 

forlndia in Counml^ for dam o£ 

ing his action and decision of the cas w P 


Government of india act (i916). s. los (2^ 

—Revenue. 

on the consideration of the alleged breach of the 
formalities laid down in R. 14. Gould v. Slewartf 
(1896) A. C. 575, Appl.; A. I. R. 1927 Cal. 311, Reh 
on. (Cunliffe, J.). J. R. Baboni i>. Secy. OP 
STATE. 120 I.C. 695= A.I.R. 1929 Rang. 207./ 

■ Rules regarding Civil Service, B, li-Strict 
observance. 

The provisions of R. 14 of the rules regarding 
Civil Services in India which are manifestly in¬ 
tended for the protection and benefit of the officer, 
are inconsistent with importing into the contract 
of service the term that the Grown may put an 
end to it at pleasure and therefore, before a police 
officer may be dismissed, the procedure laid down 
by R. 14 must be followed. Gould v. Stuartt 
1896 A.C. 575, Foil. (Buckland, J.), SatischandrA 
Das V. Secy, op State. 101 I.C. 581= 

54 Cal. 44= A.I. R. 1927 Cal. 311. 
—S. 96-B, sub-S. 4 —Scope. 

--Sub-S. (4) is not sufficiently wide to cover 

rules regulating General Provident Fund (06iler). 
(Kendall, J.). SECY. OP STATE V. HUROHAEAN. 

117 I.C. 622=1929 A L.J. 670 = 

51 All. 845 = A. I. R.1029 All. 417. 
—S. 106 (1-A)—Letters Patent. 

-General Clauses Act (1897), S. 6—Section 6 

does not apply to an amendment to Bombay High 
Court’s Letters Patent as it is made not by an en¬ 
actment but under sub-S. (1-a). S. 106 : 3 B.H.C.R. 
(O.C.J.) 49and27i« Colonial Sugar Refining Com¬ 
pany. Ltd. V. Irving, (1905) A. C. 369, Disl. (Fawcett 
and Mirza, JJ.). BADRUDDIN ABDUL RAHIM 
SlTARAM VINAYAK APTEE. 114 I,C. 241 = 

52 Bom. 753=30 Bom. L.R. 942 = 

A.I.R. 1928 Bom. 371. 


—Ss. 106 and 107—Making of rules. 

- Saxiction of Local Government—Necessity for. 

There is nothing in the Government of India 
Act or in the Civil Procedure Code, which requires 
that the rules which the High Court may make 
for the conduct of its own business or for the regu¬ 
lation of the pleaders appearing before it should 
have the sanction of the Local Government. 
(Devadoss, J.). In the matter of A Vakalath. 

109 I. C. 206 = A.I.R. 1928 Mad. 472. 
—S. 106 (2)—Revenue. 

■ Jurisdiction of Sigh Court. 

In matters affecting the revenue, the original 
side of the High Court, and that side alone, is 
debarred from interfering in revenue matters: 
(35 M. L. J. 33, Ref.), Collection of money by sale 
of smuggled goods is a matter affecting the collec¬ 
tion of revenue though it bo in the nature of a 
penalty. (Coutta-Trotter, C. J. and Beasley, J".). 
Govindarajulu Naidu V . Secy, op State. 

105 I.C. 576 = 50 Mad. 449 = 
S9M.L.T. 304 = 26 M.L.W. 558 = 
A. I. R. 1927 Mad. 689= 83 M.L.J. 363. 
——High Court can compel Revenue Authority 
to do its statutory duty. {Lord PhillimoTe*} 
ADCOCK & CO. V . REV. AUTH. 78 I.C. 392= 

25 Bom. L. R. 920 = 21 A L.J. 689 = 30 I.A. 227 = 

1923 M.W.N. 557 = 47 Bom. 742= 
33 M.L.T. 267=18 M.L.W. 918 = 4 L.R P.C. 188 = 

39 C. L. J. 302=28 C.W.N. 762= 
A.I.R. 1923 P.C. 138=45 M.L.J. 692 (P.C.). 

__ Order against Revenue authority under Speci¬ 
fic Relief Act, 'S. 45, to malic reference to High Court 
cannot be passed. 

The Government of India Act, S. 106, prohibits 
an order to be passed against the Chief Revenue 
Authority under S. 45 of the Specific Relief 
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OOYfiRHHENT OP INDIA ACT (1918), Sa. 106 ft 
107 —Validity of rales. 

jPiot requiring the latter to make a reference to the 

High Court under S. 51 of the Income Tax Act, 

The efiect of S. 51 is not to partially repeal S. 106 
even to the limited extent of allowing the High 
Court to exercise Original jurisdiction when there 
are allegations of bad faith. (fTaWis, C. J- and 

Oldfield, J.). Chief Commb. op Income-tax, 
Madras v. anantapub gold Mines, Ltd. 

64 I. C. 682=44 Mad, 718=14 M.L.W. 108= 
1921 M.W.N. 302=A.I.R. 1921 Mad 524= 

41 M.L.J. 177. 

—Ss. 106 and 107— Validity of rules. , , ^ , 

_Section 106 is the general section that deals 

with the jurisdiction of the High Court and the 
terms of that section are wide enough to include 
the special powers mentioned in 8,107. It does 
not therefore signify whether the power to settle 
Court-fees is derived from S. 106 or from S. 107 : 
for in either case the power is ultimately to be 
traced to S. 106 Itself and S. 106 is one of thepro- 

visions of the Government of India Act, which the 

Governor-General'in-Counoil may repeal or alter. 
There is nothing to prevent the Indian Legislature 
from making rules pertaining to Court-fees applic¬ 
able to the original side and therefore Rc. 10 and 
11, 0. 33. are not ultra vires of the Indian Legisla¬ 
ture. (Venkatasubba Hao, J.). YELUMALAI v. 
KUPPAMMAL. 109 I.C. 173=27 M.L.W. 760= 

A. I. R. 1928 Mad. 383 = 54 M.L.J. 263. 

—S. lOe-Writ of certiorari. 

——Power to issue writ of cerhorart falls within 
original jurisdiction as distinguished from appel¬ 
late or other jurisdiction—High Courth as no 
iarisdiction to issue writ of certiorari against 
Governor acting with Minister for Public Health 
Jurisdiction. {Venkatasubba Rao and ^fadhavan 
Nair, JJ.\. PENUGONDA VENKATARATNAM V. 

Secy, op state. 32 M.L.W. 475= 

A.I.R. 1930 Mad. 896. 

—S. 107—Abuse of powers. 

—If a Magistrate abuses his power under 
S. 144 the remedy is probably to invoke the power 
of S. 107, Government of India Act. (Bamesaw, J.). 
VEDAPPAN SBRVAI V. PERI/INNAN SBRVAI. 

113 I.C. 279 = 28 M.L.W. 506 = 
1928 M.W.N. 779 = 32 Mad. 69=1 M.Cr.C. 304= 

30 Or. L. J. 119 = 12 A.LCr.R. 17 = 
A.I.R. 1928 Mad. 1108=55 M.L.J. 621. 
—S. 107—Board of Revenue. 

_ Xf Subordinate to the Sigh Court. 

Section 15, Charter Act Replace by S. 107, Govern¬ 
ment of India Act provides that every Court subject 
to the appellate jurisdiction of the High Court is 
subject to its power of superintendence. Reading 
those two provisions together every Civil Court of 
the Presidency is subject to the High Court’s 
nowor of superintendence, in other words, is sub¬ 
ordinate to that Court: 9 Cal. 295 (P.C.), Foil. 

Revenue Courts, although so designated, on 
account of their more limited jurisdiction, are 
nevertheless, properly understood. Civil Courts. 

The revenue officers having been by the very 
terms of the Act, constituted Courts, when hearing 
certain suits or applications, it is a necessary 

corollary, that the Board, governed as it is by the 

same rules of procedure, should also be deemed a 
Court when dealing with the same matters at a 

It is wrong to assume that the Courts mentioned 
in S. 107 of the Government of India Act (S. 15 
Charter Act) as being subject to the High Court’s 
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QOVERNMBNT OF INDIA ACT (1915), S. 107—^ 
Inherent power. 

appellate jurisdiction, are restricted to such Oourba 
as were in existence, at -the time of the pacing of 
the Charter Act or the issue of the Letters Patent. 
{Phillips, Odgers and Venkatasubba Rao, JJ.), 
RA.QHUNADHA PATRO n. GOVIND A PATEO. 

114 I.C. 161 = A.I.R. 1928 Mad. 1032= 

55 M.L.J. 798 (F.B.). 

—S. 107—Eleotion petitions. 

•The High Court has no jurisdiction to In 


terfere with orders passed by Sub Judge or 
District Judge on petitions presented under the 
rules for the decision of disputes as to the validity 
of an election held under Madras District Munici¬ 
palities’ Act, as they are not Courts as dedued by 
C.P.O.: 21 Bom. 379, J’oB. (Devadoss. J.). M. DEI- 
VANAYAQAM PXLLAI V . P. T. S. DlWAN MOHIDEBN 
ROWTHER. 70 I.C. 780= 16 M. L- W. 827 — 

1922 M.W.N. 818= A.I.R. 1923 Mad. 169= 

44 M.L.J. 39« 

—S. 107—Errors of law or faot. . 

—, —The power of superintendence vested in 

High Court and embodied in S. 107 of the Govern¬ 
ment of India Aot, was not intended to authorise 
the Court, in the exercise of the authority so given, 
to interfere with and set right the orders of a 
subordinate Court on the ground that such order 
proceeded on an error ‘of law or an error of fact: 

9 All. 10^,Foil. {Mears,C.J. and Piggott, /.). Adya 
SABAN V. JAQANNATH. 78 I. C. 391 = 46 All. 323= 

22 A.L.J. 235 = 5 L.R.A. Rev. 49= 

A.I.R. 1924 All. 561. 

—S. 107—Ex-parte decree. 

. . —Unless a caso of denial of tno rigliv of fair 

trial can to made out High Court will not interfere 
under 8 . 107 of the Government of India Act. 
Where the Court determines according to law the 
question of faot whether sufficient cause has bee>n 
made out there can be no denial of the right of fair 
trial. {MuUick and Boss, JJ.). JAGDIP SINGH v. 
HARKU Singh. 89 I.C. 863= A.I.R. 1926 Pat, 37. 
—3. 107—Inadequate decision. 

Decision under S. 73, Village Courts Act, is 
revisable when it is hopelessly inadequate, 
{MuUick and Bucknill, JJ.). BISHUN MOHAN 
Sahay V . Narayan Prasad asthana. 

74 I.C. 140 = A. I. R. 1924 Pat. 434. 
—S. 107—Indednite postponement. 

-If the eSoot of an order of the Trial Court in- 

dehnltoly postponing the trial of an issue of fact is 
an almost certain loss of material testimony to 
plaintiQ as well as defendant the High Court will 
interfere in the exorcise of its powers of suporin- 
tendonce though S. 115 of the Code may not apply. 
{Mullickand Ross, JJ.). BhIMNATHu. JAGARNATH. 

89 I. C. 814 = 1925 P. H. C. C. 294= 
7 P.L.T. 82= A. I. R. 1923 Pat. 674. 
—S. 107—Inherent power. 

—’-^Criminal cases. 

It is now well settled that a High Court Is com¬ 
petent, in the exercise of the power of suporinton- 
dence vested in it under S. 107 of the Government 
of India .Vot, 1915 (which replaced S. 15 of the 
Indian High Courts Act, 1861) to set aside pro¬ 
ceedings instituted without jurisdiction by a Subor¬ 
dinate Court under S. 145 of the Cr. P. Code; 
such power of superintendence can be exorcised 
notwithstanding S. 435 (3), Cr. P. Code, which 
lays down that proceedings under Chapter XH 
(which comprises Ss. 14 J-148) arc not proceedings 
within the meaning of that section. The High 
, Court can, when it sets aside the proceedings, 
I proceed to give such consequential directions as 
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GOVERNMENT OP INDIA ACT (1915), S. 107— 

Insolvency Judge. 

may be fonnd necessary in the interests of justice 
in the circumstances of the particular case. Al* 
though the Criminal Procedure Code does not 
contain a provision corresponding to S. 151 of the 
C. P, Code, yet the inherent power of Courts is in 
no sense restricted in application to civil cases; 
it is equally applicable to criminal matters. The 
power is not capriciously or arbitrarily exercised ; 
it is exercised ex dehito justitiae to do that real and 
substantial justice for the administration of which 
alone Courts exist; but the Court, in the exercise 
of such inherent power, must be careful to see that 
its decision is based on sound general principles 
and is not in conflict with them or with the inten¬ 
tions of the Legislature as indicated in statutory 
provisions. Where ina dispute as to lac between 
tenants and zamindars it was manifestly impossi¬ 
ble to restore the physical condition of things as 
they existed when the proceedings under S. 145 
were instituted and where the title was in dispute 
and the Court was not in a position to make an 
assumption as to possession in favour of either 
party, 

Held, that in such circumstances, the best course 
to adopt was to keep the property in the custody of 
the Court pending decision by a Civil Court on the 
question of title: 1 M.L.W. 1032; Hood Barrs y. 
Herioi, (1896) A.C. 174 and Peruvian Guano Co. v. 
Dreiifus Bros., (1892) A. C. 166, Ref. {Mookerjee, 
Aq.C.J., Fletcher, Chaiterjee, Richardson and Ohose, 
jj.). PIGOT V. ALI MAHOMAD MANDAL. 

60 I.C. 323=48 Cal 522=22 Cr.L.J. 213= 

A I R. 1921 Gal. 30 (S B.). 
—S. 107—Insolvency Judge. 

- If can exercise powers under S. 107. 

The power of superintendence as contemplated 
by S. 107 is exercised by the High Court as a whole 
in what is the execution c.apacity and not by a 
single Judge exercising insolvenoy jurisdiction. 

Therefore, where the Insolvency Judge of the 
High Court made the order staying insolvenoy 
proceedings in the Court of the District Judge at 
Hooghly, 

Held, that the District Court at Hooghly which 
U a Court of concurrent jurisdiction with the 
Insolvency Court of the High Court was not bound 
by the order of stay. {Cuming and Mallick, JJ.). 

Sasoon and Sons Ltd. v. gasto behari Db. 
lOSiI.C. 754 = 31 G.W.N. 847 = A.I.R. 1927 Cal. 629. 


S. 107—Interpretation- 

Appellate Jurisdiction.” 


{Pot Robinson, C. J.)—The expression “Appel¬ 
late Jurisdiction” in S. 107 does not necessarily 
imply that there must be some right of appeal. The 
expression is used merely to indicate the limits of 
the jurisdiction of the Court so as _to_ cover the 
largest area over which its jurisdiction extends. 
{Jtobinson, C. J., Heald and Rutledge, JJ.). K.A.M. 
MOHIDEEN V. BUKSHI RAM. 91 I.C. 627 = 

3 Rang. 410= A.I.R. 1926 Rang. 33 (F.B.). 

—S. 107 —Mis-use of powers. « r. n j 

_Tklis'Uso of powers under S. 14.5, Cr.P. Goae— 

Judicial discretion not exercised—High Court can 

interfere. {B. B. Ohoseand Chotener, JJ.). ARAN 

SARDAR V. HABA SUNDER MAZUMDAB. 

71 I C. 225 = 27 C.W.N. 171 = 37 C.L.J. 39= 
24 Cr. L.J. 97 = A.I.R. 1923 Cal. 95. 

—S. 107—Nature of powers. a « 

__-The powers of a High Court under S. 107 are 

not merely administrative but judicial also, and 

they may be called in aid when an order is so bad 

on the face of it as to be in a sense a denial of 


GOVERNMENT OP INDIA A6T fi915), S. 107-^^ 
Powers of High Court. ’ 

justice: 1 P.L.T. 467, Foil. (Wort, J.). MT, 
Maharup Kuer V. Mahabir Singh. 

105 I.C. 131=9 P.L.T. 325= A.I.R. 1928 Pat. 111. 

—S. 107—Negligence of petitioners, 

--The powers of superintendence under Govetn- 

of India Act, 8. 107 are not to be lightly exercised 
especially where the petitioners were guilty of 
negligence. {Mullick and Buchnill, JJ.). (MT. 
Bibi) Zatnab V. Paras hath. 75 I. C. 430* 
2 Pat. 800 = 4 P.L.T. 491=1 P. L.R. 361= 

A.I.R. 1924 Pat. 37. 
—S. 107—Order for taking accounts. 

-Suit for accounts of income of property— 

Interlocutory order—Ultimate decision appealable 
—Order not to be revised unless directions given 
for taking accounts are improper. (Dawson-Miller, 
C.J.and Mullick, J.). HARIHAR PRASAD SiNGH 
V. Kesho Prasad Singh. 

3 P. L.T. 638 = A.I.R. 1922 Pat. 398. 
—S> 107—Orders In executive capacity. 

-Suit for possession of house dismissed— 

Plaintiff subsequently presenting application that 
defendant having disappeared his movables should 
be taken into possession by police—Order by Magis¬ 
trate accordingly—Subsequent application by 
defendant to set aside provious order dismissed— 
Both orders held to be passed in executive capa¬ 
city under Police Act and High Court held to have 
no jurisdiction to reverse them—Government of 
India' Act. S. 107 held to have no application: 
4 P. R. 1908 Cr. ; A.I.R. 1927 All. 193; A.I.R. 1926 
Bom. 551; 24 "Mad. 121 ; 36 Mad. 72 : Ex parte Brad- 
laugh, 3 Q. B. D. 549, Dist. (Jai Lai and CurriOt 
JJ.). Abdul Shakur u. Mahadev parshad. 

A.I.R. 1930 Lah. 539. 

—S. 107—Panchayat Court. 

The High Court cannot interfere with the 
order of a Panchayat Court under Ss.435 and 439 of 
the Criminal P. C. But under S. 107 of the Govern¬ 
ment of India Act the High Court has powers of 
supervision over all the criminal and Civil Courts in 
the Presidency, and when a grave error of a Panoha- 
at Court which is not governed by the provisions of 
the Cr. P. Code appears on the face of the record 
the powers given by S. 107 of the Government of 
India Act could bo invoked to correct such error. 
Where the judgment of a Panchayat Court con¬ 
victing a person under S. 426 of the Penal Code, 
docs not mention the value of the amount of loss 
or damage alleged to have been caused, the High 
Court will set aside the judgment in the exercise of 
its powers of superintendence under S. 107 of the 
Government of India Act. (Devadoss, J.). MUNI- 

GADU V. Emperor. 

88 I.C. 521 = 1925 M.W.N. 600= 
26 Cr.L.J. 1161 = A.I.R. 1925 Mad. 1144. 
—S. 107—Persona designata. 

-The first (now Chief) Judge of the Rangoon 

Small Causes Court, when exercising the powers 
vested in him by S.18 of the Rangoon Rent Act,1920 
(S. 20 of Acts of 1925) exercises those powers not as 
a Court but as a persona designata and therefore his 
decision thereunder is not subject to the revisional 
jurisdiction of the High Court. A.I.R. 1926 RaDg.26, 
Foil. ; A.I.R. 1923 Rang. 94 (P.B.), Overruled. 
(Rutledge, C J. Heald, Chari and Maung Ba, JJ.). 
H.A. AZIZ V. KlIiYOBOY. 

98 I.C. 902 = 4 Rang. 304= 

5 Bur. L.J. 117=A I R. 1927 Rang. 1 (F.B.). 
—S. 107—Powers of High Court. 

-The High Courts have under S. 107 of the 

Government of India Act not only administrative 
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eOVERKHENT OP INDIA ACT (1915). S. 107— 
Powers of Vacation Jndge. 

but judicial powers. In the exercise of its power of 
superintendence it can direct a subordinate Oourb 
to do its duty. It cannot however set it aside on 
the ground of error of law or of fact. In the exer¬ 
cise of its superintending power, it will not ordi¬ 
narily interfere except in cases of grave and irrepar¬ 
able injustice. Thus it can interfere with orders 
under S. 36 of the Legal Practitioners’ Act if the 
section has not been complied with or if the person 
proceeded against was not given a reasonable op 
portunity of defending himself. {Addison and HU- 
ton, JJ.). CHATAR BHUJ V. EMPEROR. 

31 P.L.R. 542=A.I.R. 1930 Lah. 889. 

—S. 107—Powers of Vacation Judge. 

Thorp is no provision of law by which the 
High Court can in the first instance receive a 
plaint which ought to be filed in some inferior 
Court within the Presidency and pass orders pend¬ 
ing the disposal of the suit and although the Court 
in which it was to be filed was closed owing to 
vacation, the Vacation Judge of the High Court 
cannot entertain such a suit except perhaps where 
the claim has arisen within the limits of the ordi¬ 
nary original civil juri.sdiotion of the High Court 
and where the High Court has concur¬ 
rent jurisdiction along with other Courts of the 
Presidency town: C. M. P. 1498 of 1919, Foil. 
(Bamesam, J.). JUMNA BAI v. Ramanathan 
CHETTIAR. 113 I.C. 412 — 28 M.L.W. 664— 

92 Mad. 52=A.I.R. 19z9 Mad 29 = 

59 M. L. J.690. 

_8.107—Powers when exercised. 

_Although an order may be wrong and may 

involve hardship to one or other party. S. 107 can¬ 
not be invoked to revise such orders when the 

resulting hardship is not unusually grave or irre- 

parable. iBHide, J.). 

_The powers vested in High Court under 

S. 107 should bo exercised very rarely aud in ex¬ 
ceptional circumstances to prevent real hardships 
or injustice. (Jai Lai, J.). BURMA y* 

ADAMJI MAMOONJI. \ 390- 

27 P.L.R. 831 = 8 L.L.J. 878= 
A I R. 1927 Lah. 14. 

- Order for localinvestigation. 

The High Court should not interfero in revision 
or under powers of superintendence to prevent 
what would be a calamitous waste of lime and 
money if local investigation wore to take place. If 
it would bo not only fruitless but would be deter¬ 
mining the rights of the parties upon an improper 
basis and would inevitably and unnecessarily pro¬ 
long a litigation. High Court ought to interfero to 
prevent such a calamit>y. {Dawson-Miller, C.J . and 

Foster, J.). Ramji Ram v. Ramasrb Raut. 
liosier, ./ ; ^ ^ 124=1924 P.H C C. 217 = 

A.I.R 19Z4 Pat. 761. 

_^Whore the record of a case before the Court 

is BO erroneous as to manifestly amount to an in¬ 
justice. the High Court would exercise the powers 
of suporintondenoe vested m them under S 107. 

86 I C 156 (Pat.). Bef. {Spencer and Venkata- 
LhaRao,JJ.). VENKATA RaNGABHUSANAM^. 

KARELLA 375=1923 H w'.N. 244 = 

A 1. R- 1923 Mad. 900 = 45 M.L.J. 78. 
_ Powers should be exercised when other remedies 

are exhausted. .a u *. -n _ 

_Ordinarily, a party should exhaust all reme¬ 
dies in the Courts below before he comes to the 

High Court. This is a very desirable practice, but 

D D. VOL. Ill—57 & 58 


GOVERNMENT OP INDIA ACT (1918), S. 107— 
Refusal to Issue Injunotlon. 

there is, however, no absolute bar in law to .the 
party coming direct to the High Court under 
8. 107 of the Government of India Act. {Dawson^ 
Miller, C.J., Mullick and Jwala Prasad, JJ.). 
ShebaiiAh Singh v. kambuddin Mandal. 

68 I.C. 149=2 Pat. 94 = 1 Pat. L.R Cr. 2= 
1922 P. H. C. C. 241 = 3 P. L. T. 873= 
23 Or. L.J. 849= A.I.R. 1922 Pat. 435 (F.B.). 

—8. 107—Practice and procedure. 

——On a difference of opinion in matters under 
S. 145, Or.P.C.. the Senior Judges’ opinion prevails 
as the jurisdiction exercised by the High Court is 
under S. 107 of the Government of India Act and 
not under 8s. 435 and 439, Or. P. Code. {Choudhuri 
and Newbould, JJ.). THE INDIAN IRON AND STEED- 

Company v. Banso GopalTbwari. 

59 1. 0. 403 = 22 Cr. L. J. 99=32 C.L.J. 54. 
—S. 107—Refusal of sanction. 

_Where the lower Courts refused to give 

sanction for prosecution under 8. 195, Or.P.C., 

Held, thatS. 107 of the Government of India Act 
could not be invoked in support of the application 
for sanction to prosecute. 

Per Qhose, J. —Although the High Court is 
vested with very wide powers of superintendence 

over the proceedings of subordinate Courts, these 

powers are not to be exercised for the purpose of 
interfering with the order of a subordinate Court, 
merely on the ground of error in law or error in 
fact. In other words, the powers of superintendence 
are not applicable where the only question is 
whether the decision of the lower Court is against 
the weight of the evidence. 

Per Cuming, J. —The power under S. 107 of the 
Act is exercised only in exceptional oases and this 
is not an exceptional case. {Qhose and Cuming, 
JJ ). SARAT CHANDRA MANDAL V. RAM SASTRI 
ROY. 69 I.C. 153=36 C.L J. 265 = 

26 C. W. N. 1016=23 Cr. L. J. 665 = 

A. 1. R. 1923 Cal. 45. 
—S. 107—Refusal to add party. 

-Section 115 is clearly not applicable where 

the lower Court has refused in the exercise of its 
jurisdiction to add a party as plaintiff. Possibly 
S. 107 of the Government of India Act might apply 
to oases where the result is denial of the right of fair 
trial. {Mullick and Ross, JJ.). KALI Rai v. TULSt 
RAI. 93 I.C. 932 = 4 Pat. 723 = 7 P.L.T. 499 = 

A.I.R. 1926 Pat. 207. 
—a. 107—Refusal to frame issue. 

-Where upon the pleadings clearly an issue 

arises whether the rent payable by the defendant 
is below the prevailing rate ard the Trial Court on 
being so requested refuses to frame the same, 

Held, that the case is perhaps near the border 
line so far as S. 115 of the Civil Procedure Code is 
concerned, but it is clear that under S. 107 of the 
Government of India Act it is a fit case for inter¬ 
ference in revision: 15 C.W.N. 682. List. {Mullick 
and Boss, JJ.). BHEO PRASAD SlNGH V. SUKHU 
Mahto. 72 I.C. 14S=1 P L.R. 89 = 

4 P.L.T. 401= A I R. 1923 Pat. 518. 
—S. 107—Refusal to Issue injunction. 

Obiter—A petition under S. 107, Government 
of India Act, lies for revision of the order of a 
Magistrate rejecting an application to issue a clear 
temporary injunction restraining the Government 
from rejecting the nomination paper of the peti¬ 
tioner who has been removed from the Town Com¬ 
mittee by a Government notification. (Tapp, J.), 

JiwAN Singh v. Secy, of State. 

A.I.R. 1930 Lah. 899. 
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GOVERNMENT OF INDIA ACT (1915), S. 107— 
Rent Gontrollep’s orders. 

—8.107—Rent Controller’s orders. 

-The jurisdiction of the High Court in revi¬ 
sion is not conferred by the Rent Act. The High 
Court exeroises its jurisdiction under S. 115 of 
Civil P. C. and S. 107 of the Government of India 
Act and there cannot be any doubt that it has the 
power to revise an order passed by the Rent Con¬ 
troller without jurisdiction, although the order 
did not admit of revision by the President of the 
Tribunal. {Greaves and B. B. Ghose,JJ.). Satya 
Neranjun Shaw t>. The Carnani Industrial 
Bank, Ltd. 93 I. C. 5S= 30 C. W, N 236= 

A.I.R. 1926 Cal. 708. 

-(Per Heald and Rutledge, JJ., Robinson, C.J. 

dissenting) —The Controller of Rents is not a Court 
nor a Civil Court. The High Court is not a Court 
of appeal from him as a Court nor has appellate 
jurisdiction over him nor is he a Court subject to 
the appellate jurisdiction of the High Court with¬ 
in the meaning of S. 107 of the Government of 
India Act nor subordinate to the High Court within 
the meaning of S. 115 of the Civil P. C. so as to 
make his decisions subject to revision by the High 
Court; A.I.R. 1923 Cal. 169 ; 26 C. W.N. 30 ; A.I.R. 
1922 Cal. 427 ; 26 C.W.N. 102 ; 26 G.W.N. 63 and 
9 Cal. 295 (P.O.), Disl.\ A.I.R. 1923 Rang. 94(F.B.), 
Expl. {Robinson, C. J., Seald and Rutledge, JJ.). 
K. A. M. MOHIDEBN V. BUKSHI RAM. 

91 I.C. 627 = 3 Rang. 410= 
A X.R. 1926 Rang. 33 (F.B ). 

-The Rent Controller's Court is a Court of 

civil jurisdictiou and tho High Court has power 
to revise the Controller’s orders under its general 
power of superintendenoe under S. 107 of Govern 
mont of India Aot. (Woodroffe and Ohose, JJ.). 
ABDUL HUQ. V, MOHAMADDIN. 67 1 C. 302= 

A.I.R. 1923 Cal. 311. 

--High Court has the power of revision \mder 

its general powers of superintendenoe over the Rent 
Controller’s Court under S. 107 of tho Government 
of India Act. {Chatterjee and Owning, JJ.). H. D. 
GHATTERJBEt). L. B. TRIBEDI. 68 I.C. 274= 

49 Cal. 528= 26 G.W.N. 78= 
A.I.R. 1922 Cal. 427. 

107—Revenue oases. 

--No revision lies under S. 115, C.P.O. or S. 107 

of the Government of India Aot or 01. 16 of tho 
Madras Letters Patent against an order of the Re¬ 
venue Divisional Officer acting under Act III of 
1895 as such officer is not a Court subject to the 
superintendence of tho High Court. Meaning of 
* appellate jurisdiction ’ discussed— Case-law dis¬ 
cussed. {Ayling, Offg. C.J. and Odgers, J .). PALANI- 
KUMARA ChiNNAYYA GOUNDEN. In re. 

66 I.C. 566=14 M.L W. 548 = 

1921 M. W. N. 737= A I R 1922 Mad. 337 = 

41 M.L.J. 577. 

_8 107 — Revenue Court exercising judicial 

powers. , . 

- Where tho Sub Deputy Collector after inquiry 

refused the application of the opposite party for 
prosecution of petitioner under Penal Code. S. 471 
but on appeal tho Collector set aside tho order of the 
Sub-Deputy Collector and made a formal complaint 
under S. 200, Criminal Procedure Code, for the 
prosecution of the petitioner. 

Held that the Collector was clearly acting as a 
Revenue Court and ho whs exercising judicial 
powers in Fcttingaside tho order of the Sub-Deputy 
Collector and in making a complaint under S. 200 
wiis therefore subject to the superintendence 
of the High Court and his order is revisable under 
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Scope. 

S. 115, Civ. Pro. Code, as also under S. 107 of the 
Government of India Act : 6 Pat. L. J. 178, Bcf. 
{Munich, J.). PAUJDAR RAI v. EMPEROE. 

90 I.C. 445=26 Cr.L.J. 1565=7 P.L.X. 199= 

A.I.R. 1926 Pat. 25. 

—S. 107—Revision. 

"Revision application against order passed 
under Ss. 476, 476-A and 476-B, Cr. P. C. by Civil 
Court does not lie under S. 439 of the Code as it is 
not a matter connected with any proceedings before 
any inferior criminal Court within the meaning 
of S. 435 of the same Code. In such matters, the 
High Court can only interfere uuder S. 115, Civil 
Procedure Code, or S. 107, Government of India Act, 
and the order can therefore only bo challenged for 
wrong, illegal or irregular exercise of jurisdiction : 
40 Cal. 477, Rel. on. {Suhrawardy and Costello, JJ.). 
PURNA CHANDRA DUTTA V. SHEIKH DHALU. 

A.I.R. 1930 Cal. 721. 

—S. 107—Revocation of sanction. 

-The High Court can only interfere with the 
order of District Judge revoking the order of the 
Munsif granting sanction for the prosecution of a 
party for perjury either under S. 115, Civil Proce¬ 
dure Code, or under S. 307 of the Goverument of 
India Act, and the grouad that the learned Judge 
should have considered not whether the prosecu¬ 
tion was likely to succeed put whether a prima 
facie case has been made out which was a sufficient 
justiheation of removing the bar imposed by the 
Legislature to a prosecution for perjury, is notone 
which would justify interference under either of 
these sections. {Newbouldand Suhrawardy, JJ.). 
JaiNUDDIN V. KERAMATUDLA. 71 I. C. 995 = 

24 Cr.L.J. 179 = A.I.R. 1924 Cal. 641. 

—S. 107—Scope. 

-Seotion 1C7 of the Act does not give wider 
powers to High Court than 8. 115, Civil F.C. 
{Wort and Kulwant Sahay, JJ.). SHAM NARAIN 
SINGH V. basudeo Prasad Singh. 

122 I.C. 132=11 P.L.T. 172 = 
A.I.R. 1930 Pat. 277. 

-^The powers of superintendenoe conferred on 

High Courts under The Government of India Acts 
are not merely administrative but judioial and are 
very wide : 9 All. 104 (F.B.) and 7 Bom. 341 (P.B.), 
Ref. {Percival, J.C. and Rupchand and Wild, 
A.J.Cs.). KHUDABUX v, PANJO. 

A.I.R. 1930 Sind 265 (F.B.). 

-Per Heald, J .—Where the jurisdiction of the 

High Court has been questioned as to the High 
Court’s revisional powers reference must be made to 
the provisions of S. 107 ot the Government of India 
Act rather than to S. 115 of the Civil P.C. (i?o6tnson-, 
C.J. Heald and Rutledge, JJ.). K.A.M. MOHIDEEN 
V. BUKSHI Ram. 91 I.C. 627 = 3 Rang. 410 = 

A.I.R. 1926 Rang. 33. 

-Per Heald and Rutledge, JJ., Robinson, 

C.J. dissenting —Section 107 does not confer on the 
High Court any powers of revision in respect of 
any Courts for which the High Gourt is not a 
Court of appeal or over which it does not exercise 
appellate juriidiotion. {Robinson, C.J,, Heald and 
Rutledge, JJ.). K. A. M. MOHIDEEN v. BUKSHI 
RAM. 91 I.C. 627 = 3 Rang, 410 = 

A.I.R. 1926 Rang. 33 (F B.). 

-The High Court has no power under S. 107 to 

order the expungement of certain paragraphs in 
the judgment of a Subordinate Court on the 
ground of their containing language misrepresent¬ 
ing the conduct of a vakil and damaging to him at 
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-tlOYBRNMaHT OF INDIA. ACT (1915), S. 107— 
Scope. 

rthe instance of a third party. (Oldfield and Deva- 

■ doss, JJ.). DANDAYUDAPANI lYER V. DISTRICT 

MUNSIP, KAIiliAKUECHI. 78I.C. 6= 

A.I.R-1925 Mad 402. 

_ Proceedings instituted without jurisdiction 

-under Criminal P. C., S. U6—High Court has inhe- 
rent power to set aside proceedings and pass conse¬ 
quential orders. a : 

It is now well settled that a High Court is 

competent in the exercise of the power of superin¬ 
tendence vested in it under S, 107 of the Govern- 

• ment of India Act, 1915 (which replaced S. 15 of 
the Indian High Courts Act. 1861) to set aside 
proceedings instituted without jurisdiction by a 
subordinate Court uader S* 145 of the Cr. P. C. 
such power of superintendence can be exer- 

• oised notwithstanding S. 435 (3), Or. P. C., which 
lays down that proceedings under Chapter 
XII (which comprises Ss. 145*148) are not proceed 
ings within the meaning of that section. The High 
Court can, when it sets aside the proceedings, 
proceed to give such consequential directions as 
may be found necessary in the interests of justice 
in the circumstances of the particular case. 
Although the Criminal Procedure Code does not 

. contain a provision corresponding to S. 151 of the 
Civil P C yet the inhereub power of Courts is in 

no sense restricted in application to civil ca^s: 

it is equally applicable to criminal matters. The 
power is not capriciously or arbitrarily exercised ; 
it is exercised ex debito juslitzae to do that real 
and substantial justice for the administration of 
which alone Courts exist; but the Court, in the 
- exercise of such inherent power must be careful to 
see that its decision is based on sound general 
principles and is not in conflict with them or with 
the intentions of the Legislature as indicated in 
statutory provisions. Where in a dispute as to 
lac between tenants and zamindars it was manifest¬ 
ly impossible to restore the physical conditions of 
things as they existed when the proceedings under 
S 145 were instituted and where the title was in 
dispute and the Court was not in a position to make 
an assumption as to possession in favour of either 

that in such circumstances the best course 
to adopt was to keep the property in the custody of 
the Court pending decision by a Civil Court on the 
question of title ; 1 L. W. 1032; Hood Barrs v. 

Herioi, (1896) A. C. 174 and PeruvxanGuno Co. v. 
Dreyfus Bros., (1892) A. C. 166, Bef. (Mookerjee, 
A C.J. Fletcher, Chatterjeay Richardson and Chose, 
IJ 1 ' 60 I.C. 325 = 46 Cal. 322= 22 Cr. L.J. 213 = 

A.I.R. 1921 Cal. 30(S.B.). 

_g 107—Stay of criminal proceedinga. 

— Xt would be within the jurisdiction of the 
High Court under its general powers of superinten* 

. donee to direct a presiding officer of any Civil 
Court subordinate to it to adjourn for a time any 
proceeding, of whatsoever nature, which he might 

• have initiated by virtue of any powers, exercisable 
bv him as the presiding officer of such Court, in¬ 
cluding proceedings under S. 476 of the Cr. P.C. 

On the general question of the slay of criminal 
^rnneedings when these, on the face of them, raise 
a question of fact which is still under adjudication 
bv a Civil Court of competent jurisdiction, as for 
instauco by the High Gburt as a Court of first 
. appeal, the High Court need not stay the proceedings 

• under S 476. Criminal Procedure Code. When 

those proceedings are terminated and the prosecu- 
-tion is actually instituted, It will be opento the 


GOVERNMENT OP INDIA ACT (1915), S. 107- 
Want of jarUdlction. 

accused to move the High Court, which has, under 
the Criminal Procedure Code itself, very large 
powers over Criminal Courts of subordinate juris¬ 
diction, to direct a temporary postponement of the 
prosecution pending farther action in the High 
Court. The further action should take the form of 
moving the High Court to expedite the hearing of 
the First Civil Appeal in connection with which 
applications were originally made to stay proceed¬ 
ings under Criminal Procedure Code, S. 476: 1905 
A.W.N. 254, Rsf. (Piggott, /.). RAJ KUNWAR 
Singh w, emperor. 60 I.C. 428 = 22 Cr. L J. 236= 

43 All. 180=A.I.R. 1921 All. 363. 

—3. 107 —Transfer of cases. 

_Under S. 107 the Bombay High Court has 

power of superintendence over the ilewas Agent 
(West Khandesh) and has a right to direct a 
transfer of any suit from the Court of the jMewas 
Agent to any other Court of equal or superior juris¬ 
diction. The District Court is a Court of equal 
jurisdiction to that of the Mewas Agent. [Patkar 
and Baker, JJ.). PBSTANGI RaTANGI DABU & CO. 

V Collector of West Khandksh. 

lOL I. C. 582=51 Bom. 416=29 Bom. L- R. 361 = 

A I R. 1927 Bom. 272. 

_-The High Court in its general powers of 

superintendence over all inferior Courts can direct 
the transfer of a case where a District Judge has 
refused to exercise that power of transfer under 
S 24. (Suhrawardy and Cuming, JJ.). Saroj 
BASHINI V. GIRIJA PROSHAD. 87 I. C. 170= 

A.I.R. 1926 Gal. 326. 

-^The High Court can. in the exercise of its 

powers of general superintendence under S. 107, 
direct a transfer of proceeding under the Legal 
Practitioners* Act. (Shadi Lczlt C. J.). LAKSHMl 
KABAIN V. MT. RATNI. 93 I.C. 700= 

27 P.L.R. 223 = 27 Cr.L.J. 476= 
A. I. R. 1926 Lah. 199. 
—S. 107—Want of jarUdictlon. 

--When there is initial want of jurisdiction it 

is clear that the proceedings though they may pur¬ 
port to be under S. 145 are not really proceedings 
under it and the High Court can interfere under 
8. 459, Cr.P.C. but if the proceedings were properly 
started, all interference on the ground of serious 
irregularity amounting to improper exorcise of 
jurisdiction or improper refusal to exercise it cau 
be only under S. 107 of tbo Charter .Act, 31 Mad. 
SIS, Foil. ; 26 M. L. J. 280, Ref. (Ramesam, J.). 
Thyalyee AMMAL V. Sbibangaroya Goundan. 

71 I. C. 228=1922 M.W.N. 629 = 
16 M. L. W. 497 = 31 M.L T. 202= 
24 Cr. L.J. 100 = A.I.R. 1923 Mad. 60= 

43 M L.J. 624. 

-If an order is challenged to be without juris¬ 
diction, that is to say, if it be outside the section 
the mere fact of the order purporting to be so 
passed will not bring it within the section so as to 
debor the exercise of the powers of revision by the 
High Court to sot it aside as null and void and 
without jurisdiction. {V>’nkat'i$ubba Rao, J.). 
SUUKULATHI V. GULAM MOIDEEN. 

71 I.C. 503= 16 M.L.W. 338=19 ’.2 M W.N. 689 = 
24 Cr. L.J. 156= A.I.R. 1923 Mad. 24. 

-It is now well settled that a High Court is 

competoiit. in the exercise of the power of suxiorin- 
tendeuoo vested in it u iJer S 107 of the Govern¬ 
ment of India Act. 10l'» (which replaced S. 15 of 
the Indian High Courts Act, 1801), to set aside 
proceedings instituted without jurisdiction by a 
subordinate Court under 3. 145 of the Cr.P.C.; 
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GOYERNMEKT OF INDIA ACT (1915), S, 107— 
Withdrawal of suit. 

suoh power of superintendence can be exercised 
notwithstanding S. 435 (3), Cr. P. C., which 
lays down that proceedings under Chapter XII 
(which comprises Ss. 145-148) are not proceedings 
within the meaning of that section. The High 
Court can, when it sets aside the proceedings, 
proceed to give such consequential directions 
as may be found necessary in the interests 
of justice in the circumstances of the particular 
case. Although the Criminal Procedure Code does 
not contain a provision corresponding to S. 151 of 
the C. P. C., yet the inherent power of Courts 
is in no sense restricted in application to civil 
cases ; it is equally applicable to criminal matters. 
The power is not capriciously or arbitrarilv exer¬ 
cised ; it is exercised ex dehito ju$titiae to do that 
real and substantial justice for the administration 
of which alone Courts exist ; but the Court, in the 
exercise of such inht^rent power, must be careful 
to see that its decision ie based on sound general 
principles and is not in conflict with them or with 
the intentions of the Legislature as indicated in 
statutory provisions. {Mookerjee, A.C.J., Fletcher, 
Chatterjea, Richardson and Ghose, JJ.). PiGGOT v. 
All Muhammad Mandal. 

60 I.C. 325=48 Cal. 522= 
22 Cr. L.J. 213 = A. I. R. 1921 Cal. 30 (S B.). 

—S. 107—Withdrawal of suit. 

-Per Mullick, J. —Whether the order of a 

Court which has given leave to withdraw with per- 
misjsion to bring a fresh suit in contravention of the 
terms of O. XXTIf, R. 1 can be revised under 
S. 115, C.P.C.. if the section is strictly construed, 
is a matter of some doubt. But the practice of 
the Court has been to interfere either under the 
powers conferred, by S. 115, C. P. C. or by the 
Government of India .Act. {Datvson-Ariller, C. J., 
Mullick and- Jwala Prasad, JJ.) Raj KUMAR 
Mahton V. Ram Khelawan Singh. 

84 I.C. 337 = 1922 P.H.C.C. 17 = 3 P.L.T. 80 = 

1 Pat. 90 = A.I.R. 1922 Pat. 44. 

—S. 108—Power to make rules- 

-Section 35 of the Letters Patent as well as 

S. 122 of the G. P. Code, and S. 108 of the 
Government of India Act (1915) merely give the 
High Court power to make rules and orders for the 
purpose of regulating proceedings in civil cases. 
(Rutledge. C. J.. Brown and Maung Ba, JJ.). MA 
Than V. Mg. Ba Gyaw. 93 I.c. 124= 

3 Ran^- 546 = 4 Bar. L- J- 18.5 — 

A. I. R. 1926 Rang. 1 (F.B.). 

—S. 110—Issue of mandamus. 

-Although the TTigh Court cannot issue an 

order in the nature of a mandamus to the Governor, 
there is nothinp to prevent it issuing such an order 
to persons, though eminent, holding a public ofiSec. 

A. r. R. 1923 r. 0- 138, Ref. (Rutledge, C. J. and 
Brown. J.). U Po THIN i> N. N. BURJORJEE. 

105 I.C. 4‘?8=5Rang. 504 = 

6 Bur. L.J. 240=A.1.R. 1927 Rang. 324. 
—S. 110 —Writ of Certiorari. 

__The power to issue writs of certiorart falls 

v-itbin the “original jurisdiction” of the High 
Court from which the Government is exempted by 

the terms of S. 110 of the Government of India 
Act. (Venkatasubba Rao and Madhavan Nair, JJ.). 

Venkataratnam V. Secy, of State. 

32 L- W. 475 = A. I. R. 1930 Mad. 896. 

—8. 112—Custom. 

- Evidenc6 must bs adduced when ft custom i6 
set up in derogation of the personal law applic* I 
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GOVERNMENT TRADING TAXATION ACT* 
(3 of 1926), S. 2 (3)—Applicability. 

able to the parties. {Baker, J. C.). MT. BASHIRBI 
V. Abdul Sattab, 82 I. C. 815= 

A. I. R. 1925 Nag. 179. 

—S. 124—Misdemeanour. 

- Procedure, 

The rules of procedure laid down in England* 
for setting into motion the machinery of the law or- 
for instituting prosecutions do not apply to India 
in the absence of express statutory provision to the 
contrary. Therefore, the Lahore High Court is- 
competent to take cognizance of an offence of mis¬ 
demeanour under 8. 124. Government of India Act? 
on being moved by the person aggrieved if otherwise 
it has jurisdiction to entertain the complaint. {Jai- 
Lai, J.). PAQiR Singh V. ali Mahomed. 

115 I. C. 428 = 30 Cr. L. J. 460=^ 
12 A. I. Cr. R. 413 = A.I.R. 1929 Lah. 217. 

—S. 124—History. 

-History of legislation with respect to trial of* 

the offences of misdemeanours traced. {Jai Lai, J.). 
Paqir Singh v. ali Mahomed. 115 1.0.428= 

30 Cr.L.J. 460= 12 A.I. Cr. R. 413= 

A.I.R. 1929 Lah. 217. 

-—S. 124—Issuing of notice. 

-Issuing of a notice to the respondent in. 

criminal case instituted on a petition by way of 
complaint under S. 124 (1) to show cause why pro¬ 
cess should not issue against him, is permissiblo- 
in certain exceptional oases. {Jai Lai. J.). FAQIR 
Singh v. ali Mahomed. 115 I. C. 428= 

30 Cr. L.J. 460=12 A.I.Or.R 413 = 

A.I R. 1929 Lah. 217. 

—S. 127—Scope. 

-Section 127 does not confer exclusive juris¬ 
diction on His Majesty’s High Court of Justice iU’ 
England, on the other hand it expressly saves the- 
jurisdiction of the other Courts. It is an enabling: 
provision of law and, therefore, it cannot be read 
to exclude the jurisdiction of other Courts whO’ 
might otherwise have been competent to take 
cognizance of the oflences. {Jai Lai, J.). PAQIR- 
Singh’v. ali Mahomed. 115 I.C. 428= 

30 Cr. L.J. 460=12 A.I Cr.R. 413= 

A.I.R. 1929 Lah. 217. 

—Ss. 128 and 129—Scope. 

-SecUima 128 and 129 cannot be read as con¬ 
ferring jurisdiction on the High Courts in India to- 
try the offences under S. 127. They merely pro¬ 
vide for the manner in which the jurisdiction of’ 
such Courts, if it otherwise exists, is to be exercis¬ 
ed, (Jai Lai, J.). FAQIR SiNOH v. ALI MAROMAD. 
115 I.C. 428 = 30 Cr.L.J. 460 = 12 A.I. Cr R. 413 = 

A.I.R. 1929 Lah. 217. 

goyernmenti s e,r y I c e—fundamental. 

RULES. 

—R. 52—Leave allowance. 

_Master and servant—Government servant en¬ 
tering private employment without permission— 
Dismissal *for misconduct—Government has no- 
right to a refund of leave allowance paid before 
dismissal, {y^aller, J".). RAM NARAYANA SARMA 

V. Secy, of State. lOl I.C. 23=- 

25 M.L.W. 394= A.I.R. 1927 Mad. 460= 

52 H.L.J. 285. 

GOVERNMENT TRADING TAXATION ACT (3 of 
1926). 

—S. 2 (3)—Applicability. 

-Tehri State is included in the territory 

which la under “His Majesty’s protectionan£^ 
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<GOYERNMENT TRADlKGTAXiTIOH ACT(1926),> 
vS. 2 (3)~Tradiag, vhat Is. 

«o the Government Trading Taxation Act is applio- 
•sAle to it. {Mukerji and Ni<ifn>atullah, J’/.j. RAM 
Pbasad, In the matter of, 1930 R.L.J. 979 = 

A.I.R. 1930 All. 389. 

—8. 2 (3)—Trading, what is- 

--Act of a State in arranging for the sale of a 

•commodity and in receiving proceeds of the con¬ 
tract in British India, constitutes trading in 
British India. {Mukerji and Niamatullah, /«!.). 
Bam Pbasad, In the matter of. 1930 A.L.J. 979 = 

A.I.R. 1939 All. 389. 

—S. 3—Liability under. . 

-Although Government Trading Taxation Act 

•only came into force on Ist April,. 19^6, a State or 
Government liable to income-tax under the provi¬ 
sions of the Act is liable to assessment with refer- 
•ence to transactions which took place daring the 
.year 1925-1926 by virtue of Income, Tax Act, S. 3. 
{Mukerji and Niamatullah, JI.). RAM PBASAD, 
■In the matter of. 1930 A.L.J. 379 — 

A. I. R. 1930 All. 389. 

•GRAMANATHTHAM. 

See (1) GbaNT INAM. 

(2) LAND TbNUBB. 

41RANT. 

See also CROWN GRANTS ACT, 1885. 

Brahmottar. 

Construction. 

Darkhast. 

Fishery. 

Inam. 

Jagir. 

Khorposh. 

Law applicable. 

Life-estate. 

Maintenance grant. 

Harwat. 

Pension. 

Presumption. 

Relinquishment. 

Resumption. 

Rights of alienee. 

Rights of grantee. 

Rights of grantor. 

Rights of holder. 

Sankalp. 

Saranjam. 

Service grant. 

Shrotriem grant. 

Succession to. 

Yatan. 

—Brahmottar. 

•Brahmottar interest created by Ohatwal is not 


'j 
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■ burdened with service—It is liable to be sold in execu¬ 
tion of a decree. 

A Brahmottar interest created by a Ghatwal is 
not burdened with any services as a Ghatwali estate 
is, and although the interest created by the Brah¬ 
mottar grant is liable to resumption under certain 
oiroumstances, such interest can be sold in exe- 
eution of a decree. The Brahmottar interest cannot 
be held to be inalienable because the Ghatwal who 
•created the Brahmottar right had no power to 
alienate his own estate. So long as the interest 
•created under the Brahmottar grant is in existence 
-such interest is liable to be attached and sold in 
execution of a decree against the Brahmottadar. 
■{Adami and Kulwant Sahay, JJ,). SARDA DE\lv. 

<Bam Lonbhan Bhagat. 97 I.C. 210= 

7 P.L.T. 970=1926 P.H.C C. 284= 

A. I. R. 1926 Pat. 444. 


GRANT—Constractiou—Ambiguity. 

—Construotion—Absolute ownership. '> >-•• 

-■ —Kamam inam held by husband granted to his 
widow and daughter by Qovemment after his death oti 
condition of paying certain quU rent—Grant confers 
absolute estate. 

Where a grant is an absolute grant, it cannot bO' 
out down by any considerations as to the status of 
the family and the position of the members (gran¬ 
tees) at the date of the grant. The faot that other 
donees are mentioned does not make any difference 
as regards the construction of the grant: A. I. R. 
1926 Mad. 227, Appl. 

Where Karnam Inam lands held by the husband 
were enfranchised by the Government in favour of 
the widow and daughter under the terms: “This 
inam being held for karnam service now otherwise 
provided for, will be subject to the payment of an 
annual quit rent of Rs. 11 which is hereby imposed 
upon it in c:>mmutation both of the service and the 
reversionary interest possessed by the Governmeht 
in the inam. The inam is now confirmed to you in 
freehold, in other words, the inam will be your 
own absolute property to hold or dispose of as you 
think proper, subject only to the payment of the 
above mentioned quit rent.” 

Held, that the widow and daughter obtained an 
absolute right to the property and their interests • 
were not merely that of a Hindu widow or daughter 
succeeding to the property of her husband or father 
having only a limited right therein; A. I. R. 1922 
P. 0. 96, Appl. {.Kumaraswami Sastri and Reilly, 
JJ.). PALANIYANDI V. VBYILAMUTHU PlLIiAI. 

112 I C. 320 = 92 Mad.6=- 
28 M.L.W. 930=1928 M.W N. 723= 
A.I.R. 1929 Mad. 93=53 M.L J. 979. 
- Grant proved to be for generation after gene¬ 
ration - Nothing contrary—Grant confers absolute 

estate. 

Wazir Hasan, J. —Ordinarily a transfer of land 
without restrictions carries with it every incident 
of ownership and passes to the transferee all inte¬ 
rests which the transferor is then able to pass in 
the property and in the legal incidents thereof. 
Therefore, where a grant is proved to be for 
“generation after generation” it must be con. 
Btrued, in the absence of anything to the contrary 
to be a grant of an absolute estate: 11 I. A. 7, 
Ref. to. 

Stuart, C. J .—Where a man is proved to have 
hereditary rights, and there is nothing to show 
that they are non transferable, they must be pre¬ 
sumed to be transferable. {Stuart. C.J. andWazir 
Hasan, J.). SHEO BAHADUR SINGH v. BISHU- 
NATH. 99 I.C. 876 = 2 Luck. 4 = 4 0 W N. 15= 
8 L.R.A. Rev. 48= A.I.R. 1927 Oadb 74. 

-Grantee to collect revenue and to take a fixed 

sum out of it—Grantee is not absolute owner. The 
Government had the right to levy non-agricultural 
assessment on warkas land that had passed out of 
the possession and enjoyment of the grantee but 
not on land in the actual occupation and enjoy¬ 
ment of the grantee. (Macleod, C.J. and Madgav- 
kar, J.). Jamshbdji v. Secy, op State. 

93 I.C. 184=28 Bom. L.R. 29=^ 
A.I.R. 1926 Bom. 209. 

—Conatraction—Ambiguity. 

-Where, the document of a grant is produced 

in evidence and contains no latent ambiguity ex¬ 
trinsic evidence of intention can hardly be admis¬ 
sible. {Dawson-Miller, C.J. and Eulwant Sahay, J.), 
UDAI PbATAP NATH V. JAGAT MOHAN. 

106 I. G. 399 = 6 Pat. 638=9 P L.T. 25= 

A.I.R. 1928 Pat. 66. 
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GRANT—Gonstraetion—Annuity. 


—Construction—Annuity. 


-Inam—Grant of cash allowance changed to 

grant of Tillage—After calcolating revenue, surplus 
over the allowance to be paid by grantee to the 
Government—Grant is not of an annuity but 
of the village. (Viscount Dunedin.) BowanJI 
Aedeshir V. Sect, of State. 114 I.C. 1 = 

31 Bom. L. R. 256 = 53 Bom. 230 = 56 I.A. 51 = 
1929 A.L.J. 47 = 49 C.L.J. 179 = 33 C.W.N. 293= 

A.I.R. 1929 P. C. 34 (P C ). 
—Constrnotion—Cypres. 

■ Where a charitable gilt is made upon a con¬ 
dition precedent the gift fails if the condition is 
not satisfied. To attract the application of the 
oyprcs doctrine an absolute declaration of intention 
to give to charity must be established. (Mookerjee 
and Fletcher, JJ.). SA15TOKA RoY v. Advocate 
General, Bengal. 62 I. C. 193 = 48 Cal. 124= 

25 C.W.N. 343 = A.I.R. 1921 Cal. 369. 
—Construction—Doty of Court. 

Dtcision of Inam Commissioner, as to nature 
of grant is not conclusive—It is for the Court to see 
what it is. (Phillips and Devadoss, JJ.) JaGGA 
Row V. Gori Bibt. 72 I.C. 789 = 17 M-L-W. 921 = 
1923 M.W.N. 347 = A.I.R. 1923 Mad. 545. 
—Construction—English law. 

— Principles of common law of Rngland should 
not be applied. (Dawson-Miller, C.J. and Eulioont 
Sahay, J.). Udai Pbatap Nath v. Jaoat 
Mohan. 106 LC. 399=6 Pat. 638 = 

9 P.L.T. 29= A.I.R. 1928 Pat. 66. 
—Construction—Extrinsic evidence. 

•-Construction must depend upon the terms 

of the instrument—Extrinsic evidence is inadmis¬ 
sible. 

Except in a case of ambiguity, extrinsic evidence 


would not be admissible. (Moolcerjee and Chotzner, 
JJ.). ABiNAS Chandra DAS V. majub alt Chou- 
DHURY. 70 I.C. 273 = 27 C.W.N. 328 = 

36 C. L. J. 196 = A.I.R. 1922 Gal. 461. 
—Construction—Grant of mouje. 

- Words and phrasesMouje." 

Grant of a mouje indicates ‘a village in which 
there were peasant proprietors owning cultivable 
lands even then.’ The view that the word in the 
particular context merely means a defined place 
cannot bo accepted: 38 Mad. 891 (892) view of Sada- 
siva Aiyar, J. Appr.] 43 Mad. 92; A.I.R. 1923 Mad. 1; 
70 I.C. 729 (P.B.), Reversed. (Lord Atkin.) V. 
SEETHAYA V. P. BUBRAMANYA. 117 I.C. 507 — 
33 C. W.N. 578 = 52 Mad. 493=29 M.L.W. 804= 

31 Bom. L.R. 756 = 49 C.L.J. 966= 
56 I.A. 146=1929 M.W.N. 553 = 
A. I. R. 1929 P.C. 115 = 56 M L.J. 730 (P.C.). 
—Construction—Inheritance. 

■ From the year 1799 until 1665 the Barwe 

estate was a putra putradik jagir resumable by the 

Maharaj.a on failure of male heirs of the origm*! 
grantee of Chota Nagpur and it was not an abso 
lute estate of inheritance. (Dawso7i-Miller, C.J.and 
Jwala Prasad, «I.)* UDAINATH Sahi Deo 
Ganesh Naratn Sahi. 

1921 P H C.C. 369 = A.I.R. 

—Construction—Minerals. 

- Orani of all zamhidari rxghts. 

A grant of patni taluk provided : “You shall be 
in possession of all the zamindari rights and inte¬ 
rests as prevailing from before in the l^nds includ¬ 
ed in the said mauza from before”. There was 
nothing to show that sub-soil rights were included 

in the grant. ’ . , 

Held, that the zamindari rights were conferred 

in the subject-matter of the grant and the grant of 


V. 

70 I.C. 232= 
1921 Pat. 218. 


GRANT—CoDstraotlon—Patta. o 

zamindari rights on what was expressly conveyed 
did not increase the actual corpus of the subjeob- 
affected by the patta. They only gave expressly what, 
might otherwise quite well be implied, namely, that 
that corpus being ascertained there will be carried^ 
with it all rights appurtenant thereto, including, 
not only possession of the subject Itself, but it may 
be of rights of passage, water, or the like, whioU. 
enure to the subject of the patta and may even be 
derivable from outside properties. A.I.R. 1917 P.C. 
168, i?c/. (Das and Allansont JJJ). IranQOBINDA. 
SAHU V. SATYA NIRANJAN. 112 I.C. 659= 

8 Pat. 190 = 9 P.L.T- 593= A. 1. R. 1928 Pat. 482..; 
■ “ Oil ” does not include “gas” — Words — 

Upper Burma Oil fields Regulation (4 of 1910), S. 2' 
—Petroleum Act (1899) — Burma Oil-fields Act (1910), 
5. 2. 

Where by a grant by Government, dated 25th- 
April, 1912, the Secretary of State for India in 
Council granted to the respondents the right to wim 
and get earth-oil from a certain well site and to 
dispose of all earth-oil to be gotten therefrom on. 
certain conditions. 

Held, that the grantee did not by his grant obtain, 
any right to win, get or dispose of gas. 

Held further, that the ownership of natural 
gases, so far as they are capable of ownership, 
remained with Government and did not pass- 
either in 1912 or in 1919 by the rules under Burma- 
Oil-fields Act (1918) to the grantee. (Rutledge, C.J. 
and Brown, J.). BURMA OIL CO., LTD. v. U. PO- 
Naing. 102 I. C. 830 = 6 Rang. 133 = 

A. I. R. 1927 Rang. 201. 

—Construction—Mining lease. , 

- Right of using surface — Limits. 

It is settled law that a right of using the surface 
to which the mine owner may be entitled by 
implication is confined to such things as are- 
reasonably and strictly necessary for the conve¬ 
nient working of the mines. The mine owners have 
no other rights of any description whatsoever unless- 
tbese rights are to be found within the four corners 
of the grant in their favour. (C. C. Ohose and' 
Panton, JJ.). HARIPARDE PANDOPADYA v,. 
EQUITABLE Coal Co., Ltd. 76 I. C. 413= 

A.I.R. 1923 Cal. 335. 

—Construction—Patta. 

-- Whether confers title —Distinction hetween- 

cases where the Government is owner and cases where- 
it is not owner. 

In cases where Government is not the owner of 
the land, the mere issue of a patta in favour of a 
person does not operate in law to convey a title to- 
the land in the pattadar to the prejudice of the real 
owner. The patta in such cases is only a memo¬ 
randum of one extent of land and the Government- 
assessment due thereon. It may be entitled to such 
weight as the Court thinks fit in the circumstances, 
in considering whether the person in whose name 
the patta stood and who paid the Government; 
revenue was in possession of the land ; but as evi¬ 
dence of ownership of land a patta by the Govern¬ 
ment is per se of no real use. But as regards lands 
of which Government is the owner and which is at 
their absolute disposal either because it is assesseds 
waste land, an escheated land or land resumed it 
is open to the Government to make a grant of such- 
land to any person it thinks fit. In such cases, the- 
order granting such land to such person has tho' 
efiectof conveying to such person the title to th©’ 
land subject to the payment of revenue.- The granta 

itself may take the forpi o£ a patta.. 
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ORANT—Constmction—Permanency. 

Held, on the facts, that the patta in question 
belonged to the latter category. {Ananthakrxshna 
A^r. J.). SAMPATHH RAO .. APPAB^MJ NAI- 

—Construction—Permanency. 

- Grant of tank for public purpose—Presump¬ 
tion is in favour of permanency. a . av 

Where in the case of a grant of land made for the 
excavation of a tank the evidence showed that 
there was scarcity of water in the village, and the 
original grantee undertook to remove the difficulty 
felt by the villagers, if land were granted to him 
in perpetuity, so that he might excavate a tank at 
considerable expense of money and the grant was 
made accordingly and the tank was excavated for 

public benefit. a • 

Held, that according to Hindu religious 

notions, such grant of land for digging tank was 
supremely meritorious and in these circumstances, 
it is inconceivable that the grant could have been 
of a temporary character or that the landlord 
could ever have intended to resume the grant: 
39 C 439, Foil.; 46 C. 683 (P. C.), DisL {Mookerjt 
and Rankin, JJ.). TAEAKESWAB PAL CHOWDHOEY 
V. SIRISH CHANDRA GHOSH MANDAL. 

80 I. C. 628=27 C.W.N- 964= 
A.l.R. 1924 Cal. 236. 

—Construction—Personal grant. a a • 

_Head of religious instxtution—Grant to, m 

personal capacity. . , j 

Where the proprietary rights in certain lands are 
granted to a parson by way ol reward in recognition 
of his energy and zeal in looking after a sacred 
house and bringing the surrounding waste land 
into cultivation and not as the head or member of a 
religious institution, the grant is a personal one and 
the mere use of the word •dharmarth by the gran¬ 
tee’s son with reference to the land, does not create 
any presumption that the land had been for any 
charitable or religious purpose. Even the head of 
a religious institution may hold and acquire pro- 
nertv in his own right. {Broadway and Johnstone, 
TT) GURDWARA PRABANDHAK COMMITTEE V. 
80 HAN SINGH. A.l.R. 1930 Lah. 609. 

__ Grant to mahant in personal capacity. 

The Settlement Officer, gave a Mahant and 
his heirs rights as occupancy tenants without a 

right of transfer, without any condition as to the 

purposes to which the income of the land was to be 
devoted, without any reference to their being 
Mahants of a particular temple and without sug¬ 
gesting that the temple was to benefit from their 
possession. There were no conditions requiring 
the Mahant and his successors to devote any por¬ 
tion of the income towards the expenses of the 
temple They were granted the property subject 
only to the condition that they might retain it so 
long as the temple was in existence. 

Held, that the grant was not a grant to the tem¬ 
ple but a grant to an individual on the condition 
that he satisfied certain expenses of the temple 
from the income of the property granted, and the 
land given by the settlement decree was not wakf 
property giv» n for religious or charitable purpose 
and Act 14 of 1920 was not applicable. 

Wazir Hasan, J.-The essence of a trust for a 
public or religious purpose lies m its charaotens- 
t^ic of permanency. The possibility of such a trust 

oannoUe conceived in a tenure where the tenure 

can come to an end on default or even on tbe exer¬ 
cise of a volition on the part of the trustee Where 
the right of occupancy which the plaintiff s pre¬ 
decessor had obtained in the lands in suit from the 


GRANT—Construction—Words. 

settlement Court is liable to be extinguished alto¬ 
gether in the event of non-payment or refusing to 
pay rent to the superior proprietor, the case is not 
one of trust falling within the purview of Act 14 of 
1920 : A.l.R. 1924 P.O. 109 and 5 Cal. 438 (P. C.), 
Foil. {Stuart, C.J. and Waeir Hasan, J.). JAGATJIT 
Singh p. Bbij Mohan Das. 108 I. 0.-98= 

3 Luck. 392= 5 0. W. N. 60= 
A.l.R. 1928 Oudh 241. 

—Construction—Principles. 

_A grant in respect of its amplitude is always 

construed (unless it be a Crown grant) against the 
grantor. {Lord Phillimore.) BASIRAM Sahu ROT 
V. Ram Ratan Roy 1011.C. 359 = 54 Cal. 586— 
54 I.A. 196=8 P.L.T 255 = 1927 M.W.N. 437 = 

31 C.W.N. 885=39 M.L.T. 170= 
26 M.L.W. 642=A.I.R. 1927 P.C. 117 = 

53 M.L.J. 117 (P C.). 
Tnn.Tn grant should be construed strictly in 
favour of the Crown though in ordinary cases the 
construction should be in favour of grantee. [Shah, 
Ag.C.J. and Fawcett, J.). SECY. OF STATE v. 
Shantaram Narayan Dabholker. 

841 C. 397 = 49 Bom. 99 = 26 Bom. L.R. 847= 

STD 4 non 40 


—Construction—Recitals. 

_The entries in the settlement statement or 

in the Alienation Register do not in any way out¬ 
weigh the express statements in sanads on the 
subject. {Fawcett and Madgatkar, JJ.). SECY. 
OF STATE V. INDOORAI BHAKRAI. 98 I.C. 933 — 

50 Bom. 698 = 28 Bom. L.R. 1308 = 

A.l.R. 1927 Bom. 40. 
- Becitals alone not sufficient proof. 

Ordinarily, the recitals in a document upon 
which the grant depends would not be sufficient 
evidence that the grant was made for the purposes 
mentioned therein, but they are required to be 
supported by proof aliunde that they were made 
for those purposes. No presumption as to the 
correctness of the recitals arises from the mere fact 
that a document is more than 70 years old, with¬ 
out considering other circumstances. 42 C. 876 
(P.C.), Ref. [Ayling and Odgers, JJ. afterwards 
Spencer and Venkatasubba Rao, JJ.). KelU KARUP 
V. Raman Naib. 73 I.C. 275 = 

A.l.R. 1924 Mad. 247. 

—Construction—Service grant. 

- Kazhagam service^Grant was held not to be 

one of service. 

Having regard to the terms in a deed :— You 
are to enjoy the same conducting Vazhipadu to the 
deity,” and to the meaning of the terms Vazhipadu 
in Gundart’s Dictionary •—“offering of rice of 
which the greater part returns to the donor,” 

Held, that the grant was not at all a service 
grant. The obligation to make the show of an 
offering being a nominal obligation was merely a 
moral one. {Ayling and Ramesam, JJ.). Rama- 
SWAMl V. LAKSHMI VARESSIAR. 72 I.C. 627 = 

17 M L.W. 514 = 32 M L.T. 399= 
1923 M.W.N. 343=A.I.R. 1923 Mad. 572. 
—Construction—Words. 

—- Words and phrases — Muaji. 

For some peculiar reasons where small 
amounts are granted, more specially to a religious 
institution, the word muati is wrongly used to 
cover not only the cases where the institution owns 
the property but also where it does not and merely 
enjoys the property assigned. {Broadway and 
Harrison, JJ.). ShIBOMANI QURDWARA Pba- 

bhandbak Committee v. Karam Singh. 

123 I.C. 835= A.l.R. 1930 Lah. 46. 
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GRANT—Gonetraotion—Words* 


-The use of the words sab sudha in a grant 

does not cause mineral rights to be inoluded with¬ 
in it: A.l.B. 1917 P.O. 163, ReU on, {Dawson 
Miller, C.J. and Kulwant Salxayt J,), UDAl Pba- 
TAP Bingh V . Jagat Mohan. 

106 I.C. 399=6 Pat. 638=9 P.L T. 25= 

A I.R. 1928 Pat 66. 

- Total relinquishment of rights was inferred 

from the use of words like ' for ever '—Orant held as 
heritable though no express words ttsed. 

A service grant to one B by proprietor of Bettiah 
Baj contained the following passage :—' Hence 
because of that good work |it is ordered that what¬ 
ever trees have been planted by his ancestor and 
also if he plants any, the share of the Raj in them 
is given up. Hence this parwana is written to all 
forbidding you in any way to interfere with the 
trees standing on the nakdi holdings of the said 
B for ever. 

Held : that, considering the context and the 
other provisions in the document and the evidence 
relating to subsequent conduct of the patties, the 
intention was the landlord should relinquish his 
right to the trees both present and future. Even if 
a document should contain word such as ‘’always” 
or “forever” or similar words, if the grant is 
clearly the grant of a life-interest only the mere 
use of such words will not have the effect of extend¬ 
ing the grant beyond the life-time of the grantee. 
But it is equally true if there are no words of limi¬ 
tation in a grant then, even if there are no speciffo 
words of inheritance, it may still be a grant in 
perpetuity. 23 A. 324 (P. C.); 23 C. 838 (P. C.); 
14 M. I. A. 247, Ref. {Dawson-Miller, C.J. and 
Mullick, J.). Maharaj Rai v. MAHARANI Janki 
KUER. 75 I.C. 103 A.I.R. 1924 Pat. 653. 


- Madras Estates Land Act (1908), 8. 189— 

Orant of whole village—No presumption as to grant 
of me\vskT6.m only exists —“Mousa,” use of, does not 
show existence of occupancy rights. 

The grant of a whole village will not be presum¬ 
ed to be the grant only of m^varam interest unless 
it is shown that the kudivaram interest was already 
in the hands of someone else than the donee. The 
division of produce between the Agraharamdars and 
the cultivator^, throws light on the system then 
prevalent of paying kist to the land-owner, but it is 
no indication whether the tenant had or had not 
occupancy rights. The word ' mouea ’ does not 
necessarily import the meaning that there were 
occupancy ryots on the land. The word ''Kadim 
does not convey anything as to the existenop of 
occupancy rights. (S 2 >enccr and Yenkatasubba 
liao JJ.). Javvadi SOORAYYA V. Tavvala 
Suryarao NaiDU. 72 1.0.795 = 17 H.L.W S35- 

A.I.R. 1923 Mad. 623 = 45 M.L.J. 41. 


—Darkhast. 

- Benatni. . , 

When a land is granted on darkhast it cannot be 

said that it is given to a man benami for some other 
individual. The onus would be heavily on the 
party setting up such a case to make out his case. 
{Devadoss, J.). DHANAMATHI AMMAL C. JAYA- 
KEEUTHI NARAIN. , 

22 M.L.W. 352= A.I.R. 1923 Mad. 973. 


-JaJkar—Moaning of rights—Whether grant 

was of right of fishing or sub-soil must depend 
upon terms of grant or subsequent history of pr<v 
perty. {Mookerjee and Chotener, JJ’J" 

Kishore Tarafdar V. Saboda Prasad Pakrast. 

72 I. 0. 36=37 C.L.J* 680= 
A.I.R. 1923 Gal. 358. 


GRANT—Inam-^harity* / tjij 

—Lost grant. 

There are serious legal difficulties in accepting 
a contention that a right of several fishery had 
its origin in a lost grant by the Government to a 
certain unincorporated community who granted it 
to the men of certain localities, who lastly granted 
it to trhe parties in question. {Marten, J.). LAKSH- 
MAN GOWROJI V. RAMJI ANTONB. 

23 Bom L.R. 939 = A.I.R. 1921 Bom. 93. 
—Inam—Alienation. 

- Unenfranchised inam lands granted purely as 

a favour for maintenance of donee and his heirs are 
not incapable of alienation—Madras Board of 
Revenue Standing Orders 5'2. 

Unenfranchised inam lands granted not for the 
performance of future services either public or 
private, but as a pure matter of'favour for the main¬ 
tenance of the donee and his heirs are not incapable 
of alienation. It is very doubtful whether the 
Board’s Standing Order 52, paragraph 1, 01. (5), 
sub. 01 (3) has the force of law. 

The prohibition of alienation mentioned in the 
standing order was merely intended to indicate 
that the Government had the right of resumption 
in consequence of the prohibited alienation though 
it would not exercise that right if the alienees 
agreed to enfranchisement and to pay the ordinary 
rent or to pay a quit-rent without the option of re¬ 
fusal. {Sadasiva Aiyar and Coutts-Trotter, JJ.), 
Venkatarama aiyar V. Chandrasekhara 
AIYAR. 62 I.C. 625 = 44 Mad. 632= 

13 M.L.W. 383=1921 M.W.N. 204= 
A.I.R. 1921 Mad. 292=4J M.L.J. 344. 

—Inam—Assignee’s liability. 

-If the assignee of a share from the original 

inamdac holds his share in physioal severalty he 
is separately liable for his share and if they ate 
jointly in possession as tenants-in-common of the 
whole (even if such possession is through sub¬ 
tenants) they will be jointly liable though it will 
be open to them to cut down their liability by divi¬ 
sion ; United Diaries v. Public Trustee. (1923) 1 K.B. 
469 ; Dooner v. Odium, (1914) 2 I.R 441, Foil. ; 
11 L.W. 523, Dist. (Ramesam and Reilly, JJ.). 
MUSAFKANNI RAVUTHAR V. DORIASINGAM. 

105 I.C. 179 = 26 M.L.W. 288= 
A.I.R. 1927 Mad. 931 = 54 M.L.J. 30. 

—Inara—-Charity. 

- 'Inam Dharmadaya — Determination of ths 

nature of tenure is one for Government—Summary 
Settlement Act {II of 1863), S. 16. 

Where the grant made was Inam Dharmadaya 
and was to be hereditary, 

Held, the signification of such a grant is that^ it 
was made on grounds of religion and not on politi¬ 
cal grounds. The mere fact that in occasional cor¬ 
respondence the grant is referred to as ^'jagir" or 

''saranjam," i.e., political, cannot derogate from 
the effoot of the language of the grant itself. The 
question whether the tenure was political was one 
which was for determination by the Government 
under the provisions of the Interpretation S. 16 
of the Summary Settlement Act (II of 1863) and 
that, by treating the title as one to which the Act 
applied, the Government must determine that the 
tenure was not political. {Viscount Haldane.) 
MAHARAJA, KOLHAPUR V. BALAMAHABAJ. 

77 I.C, 100=28 C.W N. 908=1923 M.W.N. 638 = 
48 Bora. 1 = 30 I.A. 308 = 26 Bom.L.R. 252= 
33 M.L.T. 378= A.I.R. 1923 P.C. 194 (P.CJ. 

Construction—Deed effected by trustee prejud*'“ 
cied to the trust does not bind the Trust—Trust. ■> 
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<ORAMT—Inam—Charity^ - r: 

In a suit for an injunction reattaimng the defen- 
^anta from interfering with the plaintiff’s posaea- 
eion of the suit lands, the plaintiff alleged that he 
fhad been the kudiicaramdar of the suit lands prior 
to 1882 on condition of delivering tvaram to the 
landlord and that in 188*2 the predeoesaor-in-title of 
the defendants executed a deed under which the 
^tvaram was commuted into a fixed money rent and 
that the defendant claiming to revert to the waram 
rate, were interfering with the plaintiff harvesting 
Jiis orops. The defendants contended that as the 
inam was a charity Inam, the deed of 1882 was not 
binding on them. 

Held, that the suit lands were inam lands and 
.the deed of 1882 was not binding on the charity 
nor the defendants who weretruateea of the charity. 
The fact that a third share of the proceeds is being 
^appropriated by the inamdars for their^ private 
mses does not make it the less a charity ^ inam^ as 
the grant was only one and cannot be split up into 
two parts—a personal grant of one third and a 
-charity grant of two'thirds of the inam: 40 M. 116 , 
Jtef. {Ayling and Ramesam, JJ.). SUNDARA- 
RAJACHARIAB V. .ALI MUHAMMAD. 72 I.C. 690. 

A.I.R. 1923 Mad. 661*44 M L.J. 649. 

-The Inam proceedings did not create any 

.dedication. They were instituted only with the 
object of investigating titles to hold lands revenue- 
free as belonging to valid endowments. {Hr . 
Ameer Ali.) VlDYA VARUTHI Thibtha SWAMI- 
OAD U. BALUSWAWI AYYAR. 65 I.C. 161- 

15 M. L.W. 78=3 P. L.T. 24S = 
26 C.W.N. 537=20 A.L.J. 497 = 
24 Bom. L R. 629=30 M.L.T. 66 = 
48 LA. 302=44 Mad. 831 = 1921 M.W.N. 449 = 
A.I.R. 1922 P.C. 123=41 M.L.J. 346 (P.C.). 

--‘Inam—Conatrnction. 

_The words in an Inam title-deed, “The 

Inam is now confirmed to your representatives 
And assigns, to hold or dispose of, as you or they 
think proper ”, are not mere words of limitation 
hut are effective to secure the grant to the heirs of 
the deceased grantee. {Phillips, J.). NARASIMHAM 
V CHANDBAMMA. 92 I.C. 321 = 22 M. L.W. 669= 

A.I.R. 1926 Mad. 154= 
49 M.L.J. 547. 

—Inam—Devadayam. 

_-Devadayam inam lands are inalienable. 45 

Mad. 620, Foil. (Odgers, J.). SUBBATYA v. SETTI- 
P1LL,I RAMAYYA. 91 I. C. 666- 

22 M. L. W. 225 = A.I.R. 1925 Mad. 1046 = 

51 M. L. J. 131. 

—Inam—Dharmlla. 

_ " Z)}uirmila ” means "granted subsequent to 

^permanent settlement 

An inam granted subsequent to the settlement is 
a dharmila Inam as oppoted to inams granted prior 
to the settlem'int and excluded from the assets of a 
permanently settled estate and afterwards en¬ 
franchised by the inam rules in 1861 to 1864. 
dKumaraswami Sastri and Ramesam, JJ,). 
.S. SUBBARAYULU v. SECY. OF STATE. 

105 I.C. 864=50 Mad. 961=26 M. L. W. 513 = 
1927 M. W. N. 854= A.I.R. 1927 Mad. 988 = 

S3 M.L.J. 868. 

_loam—Enfranchisement. 

_Enfranchisement confers title : A. I. R. 

1925 Mad 726. Foil. {Phillips and Madhavan 
Nair JJ) ANANTHAIiAKSHMI V. NABASIMHA- 
i^HARLU. 97 I. C. 687 = A.I.R. 1926 Had. 1210. 
——Service grant—Subsequent possession cannot 
divest previous title created by inam patta in 


GRANT—Inam—Nature of. < 

favour of persons in possession: 20 Mad. 454, 
Rel. on. {Deavdoss, J.). VENKATA RAO V. MANGA 
Rao. 87 1,0.876=1923 M.W.N. 808= 

A.I.R. 1925 Had. 1184=49 M.L.J. 71. 
—Inam—Forfeiture. 

- Disloyalty to Government. 

Where an inam was granted with a condition 
that the grantee thereof should remain a faichful 
subject of the British Government, grantee presid¬ 
ing over a meeting convened to boycott the visit 
of H. R. H. the Prince of Wales was held to be 
sufficient ground for forfeiture of the grant. (Afac- 
lead, C. J. and Crump, J.). SHRIPAD VishNU v. 
SECY. OF State. 98 I. C. 448= 

28 Bom. L.R. 1175=A.I.R. 1926 Bom. 381. 
—Inam—Register. 

—Object was to record terms of inam—Refer¬ 
ence to rent payable by ryots is made only to 
exhibit material for assessing quit-rent—Rate 
therein is average rate. {Curgenven, J.). ANDI 
MOOPAN V. MOHIDEEN MEEBAL BIVI. 

98 I.C. 882=A.I.R. 1927 Mad. 226. 
—Inam—Kadim Haks. 

-Kadim Haks are grants made prior to the 

grant of the village in favour of the inamdars and 
independently of them. {Fawcett and Madgavhar, 
JJ.). SECY. OF State v. Indurai bhAubai 
OESAI. 98 I.C. 933=50 Bom. 698= 

28 Bom. L. R. 1308 = A.1.R. 1927 Bom. 40. 

—Inam—Nature of. 

- Property allowed to remain in possessum of the 

eldest member of the eldest branch—Inference is that 
it is vadiliki inam. 

If successive generations have treated a certain 
property as an acquisition to the inam to which 
the rule of primogtniture and impartibility applied 
then it requiree strong evidence to treat it as 
subject to partition. The intention is the test by 
which the Courts should be guided in cases of this 
nature. When for a hundred years the property 
has been allowed to remain in the possession of 
the eldest member of the eldest branch, it is a 
justifiable inference that the family have for gene¬ 
rations agreed that it would be treated as apper¬ 
taining to vadilki inam: 29 Gal. 433 (P. C.) ; 

35 All. 391 (P. O.) and A. I. R. 1923 P. C. 59, Ref. 
{Madgavkar and Patkar, JJ.). GanESH v. ShbI- 
NIWAS. 113 I.C. 620 = 30 Bom.L R. 457 = 

A I.R. 1928 Bom. 211. 
- - There is no presumption that an Inam grant 
is a grant of both the varams; each case has to be 
decided on its facts and the merits: A.I.R. 1922 P.C. 
292, Re/. {Waller and Madhavan Nair, JJ.). 
T. Venkata Subba Rao v. B. Sivaji. 

106 I.C. 30=39 M.L.T. 203=1927 M.W.N. 609= 

A.I.R. 1927 Mad. 946. 

-There is no presumption that grant was of 

both varams—Bach case will depend on its own 
facts—Where inam grant is proved to be of both 
varams, onus is on tenants to prove their ocou- 
^ pancy rights: A.I.R. 1924 P. C. 65 and A.I.R. 1922 
P.C. 292, Expl.; A.I.R. 1924 P.0.65, held not to over¬ 
rule ; A. I. R. 1922 P.C. 292 ; A.I.R. 1926 Mad. 136, 
Foil. (Phillips and Madhavan Nair, JJ.). Zamindar 
OF PABLAKIMIDI V. Ramayya. 98 I.C. 313 = 

A.I.R. 1927 Mad. 10=51 M.L.J. 510. 

- No presumption can be raised in favour of 

either party—Tenants holding as occupancy tenants 
since 1843—<?ranf of melvatam only in favour of 
grantee can be presumed. 

In considering the nature of an inam grant, 
namely, whether it was a grant of melvaram only 
or a grant of both melvaram and kudivaran%t uo 
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ORANT—Inam—Natare of. 

preBusaption can be made in favour either of the 
grantee or of the cultivator, and therefore where 
an inamdar sues to evict the tenants, the ordinary 
principle that a person suing in ejectment must 
prove his right to eject will apply : A. I. R. 1922 
P.C. 292, Foil.; A.I.R. 1924 P.G. 65, Exjpl. and Dist. 

Where it was found that the defendants-tenants 
and their predecessors in-interest had been in pos¬ 
session of the suit lands from 1843 onwards and 
that they had been disposing of their rights in 
those lands and dealing with them as if they had 
this right of occupancy and there was no evidence 
to show that the original grantee was himself in 
occupation of the suit lands before the grant and 
the only available evidence as to the tenants in pos¬ 
session showed that so far back as there was any 
record, the defendants and their predecessors had 
been cultivating the lands and dealing with them 
as if they had this right of occupancy. 

Held, that the evidence does not support a grant 
to any greater extent than a grant of melvaram 
only. {Phillips, J.). Pebia Karuppa Thevan v. 
A. KANI-YALASWAMIGAD KOVIL. 91 I.C. 1027 = 

22 M.L W. 625=1925 M. W. N. 821 = 
A.I.R. 1926 Had. 136=49 H.L.J. 602. 

-^Question as to grant being of soil or of share 

of revenue is one of fact in each case—Presumption 
that grant passes only share in revenue does not 
exist. {Shah, Ag. C. J. and Fawcett, J.). SECY. 
OP STATE V. SHANTARAM NARAYAN DABHOLKER. 

84 I.C. 397 = 49 Bora. 99 = 

26 Boro.L R. 847= A.I.R. 1925 Bom. 12. 

- Gra^it of whole inam village is subject to the 

rights of coinmunity—Wliere the rights are easements 
enjoyed by the public the soil belongs to inamdar and 
he can eject trespasser. 

In the case of inam villages the grant of a whole 
inam village must be taken subject to the rights of 
tho community. In the case of burial grounds, 
threshing floors, etc., such rights (so long as the 
character of the site does not charge) may be regard 
ed as vested in the Government. (36 M.L.J. 203, 
Bef.), But where the rights of the public amount to 
a bare easement, the inamdar has title to the soil. 
In the case of an irrigation tank, irrigating certain 
lands, it is doubtful if there are any rights belong¬ 
ing to the community, as the rights of irrigation 
appertain to the lands irrigated, as easements and 
the grant must be taken to be subject to the ease¬ 
ments. If the tank is one for public drinking and 
bathing, the grant may be subject to the rights of 
the public for these purposes; but there is no reason 
to hold that the bed does not belong to the tnawaar. 
On tho other hand, it is proper to say that it be¬ 
longs to him. So that, if the tank ceases to be a 

tank, all rights vest in bim and if it continues to 
be a tank', in tho interests of the public, tho proper 
person to take action against a trespasser is the 
inamdar who is still the owner of the bed and can 
tjike action to remove the trespass. {Ramesam 
and Jackson, JJ.) KANNAYIRAM PiLLAI v. VlBU- 
DUPATi Gins Ltd. 

20 M. L. W. 185= A.I.R. 1923 Mad. 139. 

-There is no presumption that an Inam grant 

is grant of the land revenue only and each case 
must be decided with reference to the circumstances 
connected with it. {Venkatasubba Rao,J.)‘ ^**^^,“* 
baba GUBUKKAL V. SIVAJN^ASUNDABAM 

PiBLAi. 79 I.C. 619= 1924 W. N. 487- 

A. I. R. 1924 Mad. 883=47 M-L-J. 598. 

-There is no presumption that an inam grant 

by a zamindaris a grant of the melvai^m 

both varams; 41 M. 1182 and 43 M.166 ; A.I.R. iy2.4 
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P. C. 292. Bef, {Phillips and Devadoss, JJ.), YEN- 
EATABANGAYYA APFABAO BAHADUR V. MOBAM- 

PUDI Bajibaju. 76 I. C. 61 = 1923 M.W.N. 769=^ 
19 M. L. V. 619=A. I. R. 1924 Had. 93= 

45 M.L.J. 238. 

- Right to minerals—Language of grant is essen^ 

^lal. 

A grant of a village in inam may be no more thani 
an assignment of revenue, and even where it is oz" 
includes a grant of land, what interest in the land 
passed must depend on the language of the instru¬ 
ment and the circumstances of each case. The 
title deed of the Inam Commissioners confers no> 
higher title than was originally granted. The fact, 
that Government at one time disclaimed its righir 
to minerals does not deprive them of their title 
conclusively. {Sir Lawrence Jenkins.) SECY. OP‘ 
State v. Srinivasa Chabiar. 60 I. C. 230= 

44 Mad. 421= 48 I. A. 56= 
19 A.L.J. 201 = 33 C L.J. 280=28 C.W.N. 818=- 

13 M.L.W. 392=1921 M.W N. 111 = 
29 M.L.T. 181 = A.I.R. 1921 P. C. 1= 

40 M.L.J. 262 (P C.). 

- Presumption is that grant is of both warams. 

There is a presumption in the case of grants- 
of even inam lands (whether granted by the former* 
ruling power or by a Zamindar) that the grant waa- 
of both warams. {Sadasiva Aiyar and Spencer, JJ.), 
SOBRAMANIA GURUKKAL V. AMMAKANNU AMMAI*. 

70 I.C. 477 = 14 M. L. W. 376=1921 M.W.N. 696= 

A.I.R. 1921 Mad. 595=41 M.L.J. 450. 

-The decision of the Judicial Committee in> 

41 Mad. 1012 that there was no presumption in.- 
favour of the restriction of the grant to the rrel- 
waram, applies to grant by Government as well as¬ 
hy private individuals and to British as well as- 
pre-British grants. {Oldfield, J,), PEBAYTA 
LINGAM V. VENKATAPATHIBAJU. 63 I.C. 804= 

13 M L.W. 601= A.I.R. 1921 Mad. 302. 

_There is no presumption in inam grants- 

that it is the alone that is granted: 41 

Mad 1012 and 37 M.L.J 42, Foil. {Ayling anJ 
Seshagiri Aiyar, JJ.). VENKATAPPA CHARYULU" 
V TIRUMALABEDDI PAPIBEDDI. 62 I.C. 309 = 

13 M.L.W. 203=44 Mad. 530=- 
A.I.R. 1921 Mad. 40. 


’Third party, right of, to eject grantee. 


Where, the Government makes a grant of land at- 
its absolute disposal, a third person cannot deprive- 
the grantee’s title on the ground that he was 
landlord of the grantee and such third person’s- 
prior right as landlord is destroyed by the act of 
grant of the Government. There is no presumption- 
of law that an inam grant of a village ieprimafacie 
a grant of the land revenue only. The terms of the- 
grant, and whole circumstances connected there¬ 
with have to be looked into. In a suit for ejectment, 
tho burden of proving that the tenancy is terminat¬ 
ed and there is a ground for eviction lies on the- 
plaintiff. {Sadasiva Aiyar and Spencer, JJ,). 
SUBBAMANIA AIYAR V. ONNAPPA GOUNDAN. 

81 I C. 597 = 12 M.L.W. 976 = 28 M L.T. 389 = 

39 H L.J. 629. 

—Inam—Origin of. . , , 

Suit for declaration that suit land was- 
Government grant—Mittadar pleading that it wae- 
ryoti land—Real question to be decided is whether 
the inam was or was not granted or continued by 
Government—So, before deciding this question it- 
is not proper to raise the question of Limitation 
under Lim. Act, Art. 14. [Anantkakrishna Ayyar,. 
J.), CHIDAMBABA p. NAGAMMAD. 123 PC. 341 = 

A I.R. 1930 Mad. 710-/ 
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OR AMT—Inam- Partlbillty. 

—Inam—PaptIbUJty. 

- Berar Jnam RuUs, B. 59 —Jagir—Band 

liable to vartition. ,, _ ... ^ 

Property consisting of an ordinary Inam village 

is liable to partition at the suit of a co-sharer ex¬ 
cept when it ia held on Saranjam or other imparti¬ 
ble tenure or where the terms of the original S'**®" 
impose a condition upon its enjoyment that the 
management should rest with a particular branch 

of the family of the grantees. Under R. 9 of the 
Berar Inam Rules “Land” which term includes a 

village acquired by Pargana servants as Govern- 
ment officials, admits of division through Civil 
CouxtB. imobby, 

KANTHA. 69 I.C. 800= 18 M.L.R. 163 — 

KANTHA. ^ ^ ^ ^ 25=A.I.R. 1922 Nag. 52. 

—Inam—Perpetual lease. 

_The distinction between a grant m mam 

and a perpetual lease on a favourable rent is in¬ 
deed very fine although in law it is quite sound. 

(Venkataaubba Rao and Madhavan Natr, *'‘^*2; 

SEETAYYA GAEU V. APPADU.^ ^ ^ ISM Mad 3S6. 

—Inam—Proof. , . ... 

_ Reference to Inam Registers when ^permissible. 

In determining the nature of property granted in 
inam. in the absence of the original grant, the 
entry in the Inam Registers may bo referred to as 
evidencing the history of Ibo property in question 
and the terms upon which it is held ; bat where 
the original grant is available, 

guided by its terms alone : 43 Mad. 253 (P.C.) and 
A I.R. 1921 P. C. 1, {Odgers and Jackson, 

TT \ TirmT Md Khan v. hassabath Kibulue 

1^02 I C. 473 = 38 M.L-T. 248= 
bAYYAD. ^ ^^27 Mad. 399. 

—Inam—Resumption. 

_Right of Government to resume uneniran- 

nersona.1 inams is not absolute and unquali^ 
fied-pSns Act, S. 7 (1): 12 Mad 98; 26 Mad. 
999' 26 All. 617 and 32 All. 148> Di&t., 1 M. H. C. 

Not cons. {Devadoss and Mackay,JJ.).SEC'^ 

nw RtaTE V. ABDUL RAHIM. 114 I-C. o2o — 

1928 M.W.N. 763 = A. I. R- 

__Persons having no claim to hold the office 

for which the inam is granted by hereditary right, 
cannot maintain a suit to recover mam when 

it is resumed by Government. VELU 

PiLLAi V Secy, of State. i07 I C. 78S — 

t'lLi.Ai V. Oil. ^ ^^28 Mad. 852. 

_When the right of Government to resume an 

inam is questioned tbe Government or Us assig¬ 
nees will have to substantiate the same, (Waller 

and MadhavanNair, J/.) VenkataBUBBA RAO 
•p rtvaii 106 I-C- 30—39 M-L.T. 208 — 

1927 M.W N. 609 = A.I.R. 1927 Mad. 940. 

__^pharmilla Inam—If services to be rendered 

are public, inam is not resumable-If services are 
nrivate presumption is of resumability. '(1911) 
2 M W.N 406 . Ref.-, 30 M. L. J. 132 (F.B.). Rel. on. 

Even where the lands are Dharmilla inam lands 
and services are private and personal, if tbe terms 
of the grant show that they were given partly for 
nast se^ices and partly for future services, then it 
would be more a grant burdened with service, 
rather than a grant as remuneration for future 
service and thus not resumable. (Ramesam, J.). 
P-A-IAH OF ViZIANAGRAM V. RAMASWAMI. 

RAJAH ot V J ^ 49=A.I.R. 1927 Mad. 448 = 

52 H.L.J. 283. 

_CoMrf cannot order resumption. 

The discretion of exercising its power to resume 
the grant lies with the Government and a Court 
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cannot, on the assumption that the object of tho: 
grant has failed, make any direction, that the- 
inam should revert to the temple and that the- 
trustee should manage it and treat it as property 
belonging to the temple. (Spencer and Devadose, 
JJ). SESHADU REDDI V. SUBBAMANIA AlYAB. 

74 I.C. 35 = 16 M.L.W. 839 = 32 M-L.T. 89 — 

A.I.R. 1923 Had. 163.. 

-Perpetual inam—Resumption by Govern¬ 
ment—Ryotwari patta granted to Inamdar Gocu- 
pancy tights of tenants are nob defeated : 12 L. W.. 
576, Diss. from; 33 M. L. J. 370; 28 M L. J. 

44 • 2 Mad. 226 and 12 Mad. 422, Ref. {Ayhng and- 

Seshagiri Aiyar, JJ.). VENKATAPPACHABYULU U- 
TIRUMALABEDDI. 62 I.C. 309 = 44 Mad. 550 — 

13 M.L.W. 203= A. I. R. 1921 Mad. 40. 

—Inam—Saranjam. 

- Construction of grant. 

The mete use of wide expressions such as ther 
grant of land “for ever” or ‘‘from generation to^ 
generation” does not prevent the grant being one of. 
saranjam. Nor again is the use of the word mam 
instead of “saranjam” conclusive. It is for Govern¬ 
ment to determine in a particular case whether a 
graat is ooe of saranjam only. (FawcetU Ag. C.J. 
and Murphy, J.). SAYAJI RAO. GAIKWAR OP' 
BARODA V. MADHAVBAO RAGHUNATHRAO 

UHAVADE. 115 I. C. 369 = 30 Bom. L.l^ 

33 Bom. 12=A.I.R. 1929 Bom. 14. 

—Inam—Service Inara. 

- Resumption. _ a a * i* • 

Where a village carpeater committed default im 

the discharge of his duties and the Collector passed, 
orders resuming the carpenter’s inam and directed, 
that ayan patta should be issued to the purchaser 
who was in possession oi the lands. 

Held, that the inam being of both warams the 
Government could resume the same and grant it- 
to another, and that the purchaser was entitled to 
a declaration of his title and for possession on the 
basis of the patta issued by Govepment. Incidents, 
of patta discussed. (Ananthakrishna Aiyar, J.). 

Sampathu Rao Nainab v. appasami Nainar. 

1930 M.W.N. 385. 

- Resumption. 

A grant oi lands burdened with vinayaka spvices 
to bo rendered in connection with a temple is one 
for public service rendered to the whole Hindu, 
community and so long as the service to tbe deity 
is being regularly rendered, it is not liable to be 
resumed. Similarly an inam relating to a valluvaot 
astrologer iuam cannot be resumed so long as the 
service is being performed. (Ananthakrishna Ayyar, 
J”.). PRAYAG DOSSJEEWAKU V. ABBU PiLLAI.. 

' 123 I.C. 28. 

! ■ Sagubadi inam incidents — Resumption. 

\ A sagubadi iuam is an inam granted to head. 

' ryots with a view to their encouraging the cultivat- 
I ing of Government’s lands. Lands thus granted 
are burdened with the sagubadi service. If the 
inamdar to whom such a grant hasbeen made should'', 
fail to perform that service when the service was 
performable, it would be open to tbe zamindar to. 
resume the inam but if tbe services have long; 
ceased to be performed for the simple reason that 
there is little ox no cultivable land yet remaining-, 
to be cultivated and the terms of the grant have 
not been violated, the zamindar is not entitled to» 
resume the inam. (Ananthakrishna Ayyar, J.). 
PRAYAG DOSS JEEVARU V. ABBU PILLAI. 

123 I.C. 28. 

— Inam for private service to the zamindai ia- 
not the same as an inam for public eetvioe.- 
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<IRA.NT—Inam^SeFTioe inam. 

{Jackson and Eeilly, JJ*.). LAKSHMI VbnkatAMMA 
-tj. Secy. OF State. 117 1.0.292= 

A.I.R. 1929 Mad. 399. 

- Construction of grant. 

Inam granted in favour of some persons so long 
■as service therein is rendered—Every person is 
entitled to share although he does not personally 
render the service. (Kuntaraswami Sastri and Beil- 
Mir Mahaboob V Mir Surajuddin. 

115 I.C. 150 = A.I.R. 1928 Had. 1148. 
- Resumption. 

The Government have no right to resume service 
Inam lands forming part of the property of zamin* 
■dar or to make a fresh grant of them to any other 
person. {Devadoss^ J.). ANKAMA NAIDU v. 
Beeei NAIDU. 99 I.G. 699 = 

38 M.L.T. 9= A. I. R. 1927 Had. 449. 

-The phrase “ sarva dambala inam ” shows 

only that no money payment is insisted on the 
'holding of the inam, but it does not necessarily 
show that it was not a service inam. {Ramesam, J.). 
BRAHMAYYA V. MADHURAM. 94 1.0.489 = 

A.I.R. 1926 Had. 496 = 50 H.L.J. 282. 

-Karnam—Inam Commissioner refusing to 

grant patta in the name of karnam but giving pattas 
to other persons in the family who were in posses* 
sion—Such pattas give them good title—Such 
enfranchisement enures for their benefit and not 
for that of karnam: A.I.R. 1925 Mad.780, ^’oW; .A.I.R. 
1922 P.C. 96, Dist. {Devadoss, J.). VENKATA Rao 
V. MANGA RAO. 87 I.C 376=1925 M W-N. 808 = 

A.I.R. 1925 Had. 1184 = 49 H.L.J. 71. 

-Inams for public service—Leases for a 

period are valid—Sale is invalid even during 
alienor’s lifetime : A.I.R. 1922 Mad. 197 (F.B.), 
Appr. {Case-Hw referred fo.) [Devadoss and 
Madhavan Nair, JJ.). KADIYALA BaswAYYA 
Naidu V. Munisami Reddi. 86 1.0.1041 = 

A.I.R. 1925 Had. 1155. 

-Karnam service inam—Enfranchisement in 

favour of stranger to office—Holder of office at the 
time cannot claim benefit of enfranchisement: 
A.I. R. 1922 P.C. 96 and S. A. Nos. 287 and 288 of 1921, 
■Foil.; 30 M.L.T. 331, Dissented from. (Phillips and 
■Odgers, JJ.). G. RAMAKRISHNAYYA v. G. 
PiTCHATYA. 91 I.C. 165=1925 H W.N. 480 = 
21 U.L.W. 474 = A.I R. 1925 Mad. 726 = 

48 M L.J. SOO. 

■ Service inam and personal inam distinction 
—Exclusive prior possession against grantee of a 
title-deed after enfranchisement is of no avail against 
the giantee. 

The lands comprising the emoluments of the 
karnam otlice are attached to the office as such, so 
that even if a stranger to the family is appointed 
the land goes with the appointment, eligibility to 
the office is a personal matter ; the land goes with 
the office and is impartible and Government, in the 
act of enfranchisement, severs the land from the 
office and allows the office-holder for the time 
being to enfranchise it. The distinction between 
the enfranchisement of a service inam and that of a 
personal inam is that the latter is a mere release of 
the Service obligation, release by the Crown of its 
reversionary interests, while the former is a 
resumption of the land by Government and a re- 
.grant of it to whomsoever Government pleases, al¬ 
though no doubt ordinarily the re-grant would be 
to the holder of the office at the time of the en¬ 
franchisement. The enfranchisement of a service 
inam and the issue of a title-deed thereupon create 
■a now title in the grantee, unless Government had 
*3.t the time of the resumption no right to .resume. 
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Adverse possession prior to resumption does nbt 
count against the new grantee. {Wallacet <!.). 
Gowrikantam V. Ramamurthy. 80 I.C. 557= 

19 H.L.W. 663=34 H L.T. 234= 
1924 M.W.N. 565 = A.I.R. 1924 Had. 783= 

46 H.L.J. 482. 


-Inam burdened with trust of doing certain 

services—Surplus after servioes belongs to grantee. 
[Spencer and DevadosSy JJ.). Seshadu ReDDI v. 
SUBRAMANIA AIYAR. 74 I.O. 33= 

16 M.L.W. 839 = 32 M L T. 89= 
A.I.R. 1923 Had. 163. 

-Karnam service woman being karnam a^’ 

time of enfranchisement—Grant of title-deed to 
her conveys absolute estate descendible to her own 
heirs—Madras Hereditary Village Officers Act, 
III of 1895. [Spencer and DevadosSy JJ.). ANDU- 
KURI VENKATABAMADASU. PACHIGOTil/A GAVAR- 
RAJU. 70 I.C. 677 = 16 M.L.W. 228= 

1922 M.W.N. 305=31 M L-T. 134 = 
A.I.R. 1922 Mad. 173=43 H.L.J. 183. 

Blacksmith’s Inam—Inamdats who were 
owners of Kudivaram removed from service— 
Mirasdars and Pattidars not thereby entitled to 
possession. 26 M.L.J. 169, Dist. [Oldfield and Odgers, 
JJ.). P. Eluappa Naidu v. Boologachary. 

1922 M.W.N. 180= 16 M.L-W. 531= 
A.I.R. 1922 Mad. 97 = 42 M L-J. 359. 


——Sindu joint family—Partition—Subsequent 
enfranchisement—Divided member should prove that 
the inam was kept undivided at partition. 

The fact of partition from the person in whose 

name the service inam is enfranchised is con¬ 

clusive against a claim to co-parcenary rights in 
the enfranchised inam lands. Whether the co¬ 
parcenary right survives, will have to be determin¬ 
ed as a fact in each case. It may be that the office 
with the inam attached to it was allotted at parti¬ 
tion to the co-parcener then holding office as a 
part of his share. In such a case, persons divided 
from him would obviously have no eights after 
enfranchisement. It may be that in view of the , 
peculiar nature of Che tenure and the legal impos¬ 
sibility of severing the lauds or any portion o£ 
them from the office, the inam was kept undivided 
on the understanding that although till enfran¬ 
chisement only the office-holder could enjoy it, 
yet in the event of enfranohisement, all membMB 
would be entitled to share. It may be that the 
other oo-paroeners were actually allowed by the 
office-holder to enjoy some portion of the inam land 
or its profits. If a divided member claims to share 
in an enfranchised service land the onus lies on 
him of proving, not only that he is a member of 
the original service family, but that at any parti¬ 
tion which has taken place the inam was kept out 
of partition as undivided property in which all 
the sharers retained joint rights. 

View of Spencer, J., in (19L8) M.W.N. 84^ 
sented from', 26 Mad. 339 and .30 Mad. 434 (P.B.), 
Ref. to. [Ayling and Odgers, JJ.). VENKATA SU^A 
RAO V. SATYANARATANAMUBTI. 60 I.C. 27 = 

44 Mad. 179 = A.I.R. 1921 Mad. 86= 

U T T Q’4 


—Inam—Trastees. 

——Certain persons managing temple property 
as ds facto trastees considering themselves to be 
Archakas-^Surplus income appropriated to their 
use—Inam Register showing that property wholly 
belonged to temple—Their appropriation is not 
6ona fide and they are liable to account for moneys 
received by them ; 21 Bom, • 556 and 24 Mad. 243^ 
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Dtsi. (Phillips and Odgsrs, JJ.), GOPAIiACHAB* 
YULU V. LAKSHIMIKARAYANA. 114 I.G. 650s 

A. I. R. 1929 Mad. 87. 

—Inam—Waste land. 

■ Per Venkatasubba i?ao, J. —Tt cannot be said 

that an inam grant of waste land is in law impos¬ 
sible. (Venkatasubba Rao and Madhavan Nair, JJ.), 
SEETAYYA GARU V. APPADU. 92 I.C. 814= 

A.I.R. 1926 Mad. 526. 

—Jagir. 

. ■ — Attachment—Exemption from. 

There is no initial presumption that a jagir is a 
political pension and the burden of proving that it 
is a political pension and as such exempt from 
attachment is on the person who alleges it: 111 
I.C. 838, Foll.\ 61 I.C. 895 and 95 P.R. 1906, Doubted. 
(Shadi Lai, C.J. and Abdul Qadir, J.). DUNI 
CHAND TELO MAL V. GURMUKH SlNQH. 

31 P.L.R. 538= A.I.R. 1930 Lah. S16. 


■ * Jagir * and ‘ viuafi * distinguished. 

The difference between muafi and jagir is that 
the former is ren^ission of land revenue to the 
owner whereas the latter is an assignment of land 
revenue which is collected and paid to the 
jagirdar. The jagirdar may subsequently acquire 
the property and if he does, the grant technically 
becomes ‘muafi’ though it always continues to be 
shown as a jagir. (Broadway and Harrison, JJ.). 
Shiromam Gurdwaba Pbabhandhak Commit¬ 
tee V. Karam Singh. 123 I.C. 836= 

A.I.R. 1930 Lah. 46. 

- - Alienation—Right of. 

The Government in granting jagirs of the first 
class did not intend to put them on a par with 
grants of Cl. 3 which are governed by R. 5 of the 
Tnnm Rules subject to the four kinds of restric¬ 
tions enumerated in sub-R. 2 of the said 
rule. Hence in the case of a jagir of the first 
class, as the jagir of Mahan in Akola District is 
future alienation of it is not prohibited. iSubhedar, 
A.J.C.). (Khwaja) Jalaluddin V. Mohamad 
AMIR. A. I R. 1930 Mag. 279. 

- Co-jagirdars — Profits, suit for. 

A managing jagirdar has a right to collect the 
available profits and to make them available for 
distribution among the co-jagirdars and conse¬ 
quently, a suit for the asscssrd rental of a home 
farm due from co-jagirdar is maintainable : 13 C.P. 
L.R. 48, Bef. (Suhhedar, A.J.C.). VlTHAL v. Lax- 
MAN. 119 I.C. 678=A I.R. 1930 Nftg. 132. 

— Bight of the head of family. 

Where a jagir belongs to the head of the family 
(jagirdar) by virtue of right under the rule of 
primogeniture in matters of descent and junior 
members of the family are entitled only to such 
parts thereof as are actually allotted to them for 
purposes of residence or maintenance, it must be 
presumed that the bead of the family is in posses¬ 
sion of the unallotted portion thereof and it is for 
those who claim any title either by grant or by ad¬ 
verse possession to any portions of the estate to 
establish their claim by affirmative evidence. (Jai 

Lai. J.). Upendar Chand v. Harnam Singh. 

110 I.C. 436 (Lah.). 

_j‘'gir includes a khorposh tenure. (Mullick 

and Kulwani Sahay, JJ.). KamAKSHYA NarAYAN 

Singh v. Jado Charan. 

114 I.C. 194= A.I.R. 1928 Pat. 294. 

- ^ jagir granted to a kazi for services which 
were for the convenience of the tenants of the 
zamindar is a private^ and not of a public nature. 
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(Ross and Kulwant Sahay, JJ.). BiBl UMATUr» 
Rasul v. Nageshwar Busb RAi. 

103 1.0. 679 = 7 Pat. 36 = A.I.R. 1927 Pat. 386. 

- Proof—A village cannot become a jagir only{ 

because it is so called. 

To call a village a jagir is not sufficient to com 
stitute a jagir. 

Where the granting authority was the Govern¬ 
ment who presumably at the time of the grant were- 
perfootly aware of the nature and constituent ele¬ 
ments of a jagir and the Government styled the 
villages in the grant deed as a jagir, and its own 
officers consistently adopted that nomenclature : 

Held, there were strong grounds for holding that, 
the grant was the grant of a jagir. (Wallace and 
Madhavan Nair, JJ.). Ramasami v. TirupatHI. 

98 1 C. 291 = 30 Mad. 10=24 M.L.W 460= 
A.I.R. 1926 Mad. 1167=52 M.L.J. 259. 
- Jagir and inam — Distinction. 

That distinguishing feature of a jagir in olden 
days was that it was a grant of landed property for 
life or for a definite number of lives in lieu 
of pension for services, usually military, render¬ 
ed to Government in order that the grantee may 
maintain a certain dignity and state : 40 Mad. 664, 
Rel. on. 

The word “jagir” primarily points to occupancy; 
(1918) M.W.N. 384 (P. C.), Foil. (Wallace and' 
Madltavan Nair, JJ.). Ramasami v. Thirupathi. 

98I.C. 291 = 50 Had. 10=24 M.L.W. 460 = 
A.I.R. 1926 Mad. 1167 = 52 M.L.J. 259. 
- Jagir is presumably far life. 

Jagir grant conveys only an estate for life unlesa 
clear words indicating a different intention appear- 
in the instrument. (Dawson-Miller, C.J. and B.K. 

■Mullick, J.). Mahadeo Asram Prasad Sahi-u. 

MT. JAGATRAJ Kuer. 71 I.C. 929 = 

A.I.R. 1924 Pat. 298.. 

- ;—Resumable grants—Circumstances leading to 

the inference tJuit grant is resumable—Service tenures- 
—‘ Resu7nption ’ does not mean that on failure of 
heirs it ‘ escheats ’ to zemindar but only that latter 
can make a new settlement. 

Where the jagir was specifically mentioned as a. 
service tenure involving the performance of police 
and other duties and a new settlement with the 
Taluqdar showed that the rent was increased from 
Rs. 735 to Rs. 1,000, four villages wore taken out of 
the Pargana and set apart for the maintenance of 
the widows of the previous holder, and a new pabta 
was granted to him by the Maharajah and a new 
Parvana was issued to him at the zemindar’s in¬ 
stance for possession of the jagir. 

ifeW, in face of these facts it is idle to contend 
that the settlement with the talukdar was a conti¬ 
nuance of the old tenure. Had the talukdar suc¬ 
ceeded to the jagir by right of inheritance the 
maintenance of the Ranis, the widows would have 
exclusively devolved on him and the superior 
landlord would have had no concern w’ith it or the 
right to take away any part of the property to pro¬ 
vide for their maintenance. The Maharajah’s in¬ 
terference on behalf of the widows is explainable' 
only on one hypothesis, viz., that he was making a 
new arrangement by virtue of a right recognized by 
the authorities. 

‘‘Resumption” in connection with these service 
tenures does not mean that on failure of the direct 
male line it "escheats” to the zemindar and be¬ 
comes what is called bis sir or khas property; the 
yapir retains its character, but the zemindar be¬ 
comes entitled to make a new settlement with the* 
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^CRANT—Jagir. 

knowledge and sanction of the authorities. (MV. 
Ameer AH.) SRINATH Rat o. P. Udai NATH. 

821 C. 879*28 C.W.N, 145=33 M.L.T. 408 = 
1923 M.W.N. 702=A.I.R. 1923 P-C. 217(P.C.). 

_Tenant of jagir in Berai—Mortgage of ten- 

-ancy is not invalid. {Mittra, A.J.C.). 
MEaHASHYAN. 

_ Previous ja^irdar claivis in connection with. 

Each new jagirdar gets his jagir free of claims in 
•connection with his predecessor, and it is doubtful 
whether funeral expenses of the previous holder are 
a legal charge on the jagir income. Declaratory 
-decree in favour of a jagirdar who refused to pay 

funeral expenses, was refused especially because 
he did not claim refund of expenses paid uuder 
order of Collector. (Chevis, J ). ASAD ALI KHAN v. 

MT. SHARIF-UN-NISSABEOAM.^ ^ 

--^The interest of a jagirdar is ordinarily that 

of a life-tenant. 46 Cal. 603 and 3 Bom. 186 , 

Foil. (Dawson Miller, C.J. and Jwala Prasa^, J.). 
(MAHARAJA PRATAh) UDAI NATH SAHI DEO V. 

GANESHNARAIN SAHI. 70 IX. 232- 

1921 P.H.C.C. 369= A.I.R. 1921 Pat. 218. 

-- Trees—Bifht to cut. 

Though the zemindar is proprietor of the soil, 
yet by custom he might not have the right to cut 
trees without the jagirdar’s permiasion. _ 

The right to cut and sell timber in the jagir of 

Unerpur. in Sind, is (at any rate as_ 

jagirdar and the zamindar) vested in the zamin- 

dar who has more proprietary interest '“ the soil 

than the jagirdar. [Fawcett. A.J.C.). 

DUM V Malik BooLA Khan. 

DUM iviaxa ^ ^ ^ 87 ==A.I. R. 1921 Sind 109. 

—Khorpoah. __ 

_a common parlance, a grant to anymem- 

ber of the family would be a khorposb grant. It 

need not necessarily be limited to grants by a senior 

member of the family to a junior “ember. (Mui 

lick and Kulwani Sa}uiy,JJ.). 

TADUCHARAN SiNGH. Vgts Pat 294. 


- Intennon to separare. 

Asserting in excess of whst a P®”®" ‘ inten- 

posh mouzahs does not by itself jr) 

tion to separate. (N. B. ChalUrje 0 a.nd Pa^on,^J-)- 
PEAYAG KOMAR DEBT J. SIVA PMSAD SlN ^ 

A. I. B. 1926 Cal. 1. 

- Beversion. AUara i <5 always 

mail cases of estate, 

the possibility of a /eversion ^ 

on the extinction of heirs o p„^YAG KUMARt 
Chatlerjee and Panton. JJ>h _ . q 3893 = 

DEBI .i SIVA P'tOHAD^SlKGH^^^ J ^93 

—Law applicable. t.„nure—Two Kotwars—In 

^tlief nt -0 was .elected for 

arracgfineiit „ held entitled to posses- 

was dirtp»)Sses 3 od M uu life tenancy—This 

Sion and a proper ^enan% .Act of 18R3, 

case not goveru<^d by ^ . GHIBblA 

S. OO-B (‘ 2 ). [Drake-Brockman, J. ^^3)^ ^ 3^^ 

V. DAWnATlA. A.I-R- 1922 Nag. 158. 

of rent from life-tenant’s heir- 

FFtct. 


GRANT—Maewat. 

Where an heir of the grantee enters into 
possession of the grant after the death of the gran¬ 
tee and the grantor accepts rent from him, the 
mere acceptance of rent by the grantor should not 
constitute the heir anything more than a mere 
tenant* at-w i 11. 

The mere assertion of a jagirdari right acquiesced 
in by the superior landlord cannot be taken to 
import a claim or an acknowledgment of a larger 
interest than that of a life-estate. (Dai^^on-M-illdr, 
C. J. and Jwala Prasad, J.), MAHARAJA PBA- 
TAP UdainatH V. G. N. SAHI. 70 I. C. 232= 
1921 P. H. C. C. 369 = A.I.R. 1921 Pat. 218, 

—Maintenance grant. 

•Annuity in the nature of maintenance is not 

heritable. 23 All. 194 (P. 0.), [Stuart, C. J. 

and' Wazir Sasan, J.). DBPUTT COMMR,, 

Hardai V. Syed Miraj Rasul. 

98 I. C. 298=2 Look. 398= 
13 O L.J. 821 = 3 O.W.N. 866= 
A.I.R. 1928 Oadh 42. 

_Impartible estate—Grants for maintenance 

to junior members are for life. (N. R. Cluitterjee 
and Panton, JJ.). PRAYAG KUMARI DBBI V. SIVA 

ProSAD Singh. 93 I.C. 385=42 C. L. J- 280 — 

A.I.R. 1926 Oal. 1. 

- Duration of estate. 

Where the object of a grant is maintenance it is 
prima facie for the life of the grantee in spite of the 
words ‘ for ever ’ or * in perpetuity ’ but if the right 
of alienation has been also granted the intention is 
to confer an absolute estate. [Wazir Hasan. cL C.)- 
Teja SINGH o. Moti Singh. 8 j)l.c 91»= 

27 O.C. 330 = A.I.R. 1925 Oudh 125. 

■ ’Duratioyi of estate — Construction. 

A maintenance grant is resumable on the death 
of the grantee and not on the death of the grantor, 
A maintenance grant is not absolutely inconsistent 
with a grant to the donee and his ^ueb a 

grant is prima facie resumable on the death of the 
grantee, but the context may show that it was in¬ 
tended to make provision not only for the donee 
but for the heirs of the donee. Where the grant is 
so expres'sed, the grantor has the right to resume 

the grant on the extinction of the line of the 
tee. It is all a question of construction. The 
operative clauses in a maintenance grant were m 
these terms: “I have made a grant of the vvdkiat 
right in the Mouzas named below by way of main¬ 
tenance with the detail as follows. If any of the 
said three persons or their heirs put forward here¬ 
after any objection against the rais of the Raj, as 
regards the difference in their maintenance grants 
which according to the custom obtaining in the 
family I am competent to assign more to one and 
less to another, such objection shall not be held 

legal or tenable in Courts’*. . 

Held, that the grantor by providing against the 
possibility of an objection on the part of the heirs 
of the grantee had clearly indicated that the gran¬ 
tees took a heritable but not an absolute interest 
under the grant. 27 Cal. 156, FoU.\ 22 W. R. 2l 5; 
23 All. 194, Ref. [Das and Boss, JJ.). HON RLE 
Maharaja Bahadur Kesho Prasad Singh w. 

MADHO PRASAD SiNGH. 

3 Pat. 880=5 P L.T. 513= A.I.R. 1924 Pat. 721. 

—Marwat. . , . . 

-In Oudh, a marwat grant is hereditary but 

non- transferable; A. I. R. 1924 Oudh 124, Fol. 

[Ashioorth and Misra. JJ.). RAM SHANKAR SiNGH 

V. LAL BAHADUR Singh. 92 I.G. 63I- 

1 Lack. 98 = 13 O.L.J. 

A. I. R. 1926 Oudh 277, 
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*<IR&NT—Havwat. 

■ —Marwat Definition. 

A grant made to grantee who was killed fight* 
ang lor the Taluqdar, is called marwat and is not 
'transferable nor resumable. (Simpson, A. J. C.). 
SlYA ram V. SALIK. 77 I. C. 352= 

10 OX.J. 335 = 3 L.R.iQndh 13= 
A.I.R. 1924 Oudh 124. 

—Pension. 

- Pension from generation to generation — Prede- 

■ cessor of each generation is Government. 

Where a pension is granted from generation to 
g;eneratioDt one generation cannot be said to be the 
«uccessor-in-intere3t of the last. At the very 
moment when the grant was made by Government 
: a right arose in favour of each successive genera* 
tion and the predecessor-in-interest of each succes¬ 
sive generation is the Government and not the 
father. (Ashworth and Sen, JJ.). BhOOPAL Rai 
V. Shiam Sunder. 1929 a. L. J. 724= 

11 L.R.A. Roy, 65= A.I.R. 1929 All. 781. 

—Pre^amption. 

- Extent of grant. 

Absence of evidence of terms—Presumption of 
grantor passing all that be bad not admissible— 
Rules of English law not applicable. (Lord 
fTomlin.) MAHIPATI SURYARAO V. SECY. OP 
STATE. 117 I.C. 481 = 1929 A.L.J. 702= 

33 C.W.N. 725 = 31 Bom. L. R. 866 = 
30 H.L.W. 9 = 1929 M.W.N. 442=6 O.W.N. 503= 
56 I. A. 223=32 Mad. 538=50 C.L.J. 30 = 

A.I.R. 1929 P C 132 = 
57 H.L J. 64 (P. 0.). 

■ .. -Jt is reasonable to presume that where land 

.;is given for a cemetery there would be no reserva- 
'<tion by the grantor. (Lindsay, J.'). Khuda Bax 
V. RAGHUNANDAN LAIj. 100 I.C. 623= 

A.I.R. 1927 All. 381. 

- Lost grant—Long possession without paying 

rent—Lost rent free grant will be presumed^But 
possession must be as of right with notice to persons 
•likely to be adversely^ affected. 

A person who claims to hold as a tenant land 
within the ambit of a zemindary must prove his 
right to hold it without payment of rent by a 
grant from the zemindar, but production of the 
grant itself is not the only way to prove such a 
grant. 

When long possession (hero for 62 years) with¬ 
out paying rent has been proved by direct evidence, 
the Court not only might, but ought to presume 
that the claim was based upon a grant which is 
lost. Caro must, however, always be taken to see 
in these cases that long possession is clearly estab¬ 
lished to have been enjoyed under a definite claim 
of right in such a manner that in the circumetances 
it was likely to have attracted the notice of the 
person or p-irsons whose rights are adversely affect¬ 
ed by such a claim. 

Whether a presumption of a lost grant should 
arise or not must depend upon the circumstances 
• of each case: 42 Cal. 439 (P. C.); 6 Gal. 394 (P. C.); 
air. 1925 Cal. 309, Bel. on. (Panton and 

■ Chakravariy, JJ.). KiBAN CHANDRA v. SrinATH 
CHAKRAV.VRTY. 100 I.C. 453—31 C W.N. 135 = 

A.I.R. 1927 Cal. 210. 

- Occupancy right. 

Where it is not in evidence whether the grant 
was of the whole land or only of the melwaram 
the usual presumption of occupancy right must be 
•raised in favour of grantee and on resumption of 
/grant he must pay rent as oooupanoy ryot. (Phillips, 


GRANT—Resumption. 

J,). OHOWDANNA V. Vbnkatapathinatani 
YABU. 93 I. C. 141 = 1926 M.W.N. 438= 

24 M.L.W. 249=A.I.R. 1926 Mad.621 = 

30 M.L.J. 429. 

-Lost Grant—Immemorial user by public of 

a ghat—Title by lost grant is presumed. (Suhra- 
wardy and Duval, JJ.). PEARY Lal Mulliok 
V, SURENDBA NATH. 88 I. C. 505= 

A.I.R. 1925 Cal. 1233. 

-Where the enjoyment maybe explained as 

a mere user of a public right, a presumption of a 
lost grant need not be made. (Marten, J.), Laesh- 
, MAN GOWROJI V. RAMJI ANTONB. 

23 Bom. L.R. 939= A.I.R. 1921 Bom. 93. 
—Relinquishment. 

I -Government seizing village in which owner 

had right to both vorams—Afterwards Government 
relinquishing same—Both varams deemed relin¬ 
quished. (Waller and Madhavan Nair, JJ.), 

Srinivasa ayyar v. Nallamuthu Padayachi. 

Ill I.C. 204= A.I.R. 1928 Mad. 1245. 
—Resumption. 

- Grant in lieu of wages and grant burdened 

with services — Distinction — Presumption. 

Where a zamindar wants to resume lands granted 
before the permanent settlement and held by the 
grantees from father to son, the onus is always on 
the plaintiff to prove that grant was one in lieu of 
wages resumable at will. 

A village in the Yizianagarana zamindari was 
I granted as early as 1752. The grantees were hill- 
men. They and their predecessors were in posses¬ 
sion for more than 250 years and had brought the 
land under cultivation. The lands had been des¬ 
cending from father to son and had been alienated 
without question. 

Held-, that on the facta, the onus was very heavy 
on the zamindar seeking to resume the lands to 
show that the grant was merely a grant in lieu of 
wages resumable at will and not a grant burdened 
with service in which case it could not be resumed 
without at least showing that the services were 
required to be done and were refused : 13 M.I.A. 
438 (P.C.); 28 Bom. 305 and A.I.R. 1926 Mad. 511 * 
Bel. on. (Kumaraswami Sastri, Curgenven and 
Walsh, JJ.). PUSHAVATI ALAKH NARAYANA y. 
Yuggina APPALASWAMI. 

A.I.R. 1930 Mad. 755=59 M.L.J. 183 (F.B.). 
- Kadim grants. 

If grants were kadim or in existence at the date 
when the village itself was granted in inam, the 
right of resumption w’ould be vested in the Govern¬ 
ment and not in the inamdar : A. I. R. 1927 P. C. 
217, Foil. (Sir John Wallis.) LAKHAMGOWDA 
BASVAPRABHU V. APPANNA. 113 J. C, 467 = 

29 M.L.W. 617 = 53 Bom. 222=56 I. A. 44= 
31 Bom. L.R. 235=A. I. R. 1929 P. G. 30= 

56 M.L.J. 429 (P.C.). 

- Effect. 

Inam—Resumption by Government extinguishes 
all interests acquired before enfranchisement— 
Subsequent grantee gets free of all such interest. 

(Devadoss, J.). Ramanna v. Venkatnarayan 
99 I.C. 468=25 M.L.W. 238 = 38 M L.T (H C.) 20 = 

A. I. R. 1927 Mad. 301 = 52 M L.J. 52. 
- Status of holder. 

As to whether in a particular case, the status of 
the holder of the resumed grant is that of a tenure- 
holder or that of a raiyat must be determined by 
reference to the entry in the record of rights. (Das 
and Foster, JJ.). Gopinath Saranji y. Ajhar- 
RUL Haqub. 101 I.C. 119 = 8 P.L.T. 578= 

A.I.R. 1927 Pat. 225. 
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0RANT—Resamption. 

■ Zamindar can resume grant only if land is in 

his eamindari and is assessed to revenue—Inclusvm 
of revenue is presumed if services for the grant were 
personal. 

Whether a zamindar can reBume a grant, will 
depend upon whether the revenue from the land 
was or was not included in the aoeets of the zamin- 
dari at the time of the settlement. If it was in¬ 
cluded, the right of resumption would be with the 
zamindar, if not, he would not have that right. If 
there is no direct evidence to show whether the 
revenue was or was not included, one may turn to 
the nature of the services as they may furnish^ a 
clue. If the services were personal to the zamin¬ 
dar, it may reasonably be assumed that the 
Government would not have exempted the land 
from the revenue, but would have treated it, for 
the purpose of the settlement, as revenue-paying 
land. {Venkatasubba Rao, J.). Thiruvenkata- 
OHABLU V. ALTOO SAHEB. 94 I. C- 458 = 

1926 M.W.N. 344 = A.I.R. 1926 Mad. 511 = 

50 H.L.J. 251. 


■Bight of. 


In case of grants there is no presumption that it 
was made in lieu of wages for service, or when the 
grantor prove? that the services were personal, that 
the grant was made in lieu of wages. The person 

claiming resumption must mate out his title to 
resume: Ca>e-l'xw reviewed. (1911) 2 M.W.N. 406, 
Dist. [Venkaiasnhha Hao, J.). THIRUVENKATA- 
CHAKEU V. Al TOO SAHEB. 94 I.C. 458 — 

1926 M W.N. 344= A.I.R. 1926 Mad. 511 = 

SO U 

__ Land not burdened v)iih service— Liability to 

resumption. , u 

Where a menial servant of a temple holds no 

office a hereditary character and is remunerated for 

the performance of bis duties by the use of certain 

lands on payment of annual cess the lands are not 

burdened w'iib any service in connection with the 

temple nor is the holder a trustee. Upon cessation 

of his service the land is liable to 

sumption, (rjiaudhun and Cummg. JJ.). 

BArLr i>. hart MOHAN DAS. 59 I.C. 469 (Cal.). 

The^fr/hat the grant is resumable not affect 
the character of the tenures created by tbe 
or raise any presumption as to the of per 

sons having an interest in the property prior to^he 
grant. J-). PERAYYA 

KATAPATKI 601= A.I.R- 4921 Mad. 302. 

—Rights of alienee. 

and must he limited to t p P ^ 1927 Mad. 931, 

on the Portion he purchased A . 

FoU.andll D. W. TbamayyA APPA. 

^35^=29 M L.W^ 600= 36 M L J- 273. 
115 I.C. obtnvfnng renewal. 

- -Cro74»n grant T ^ ^ -which the grantee s 

Where a Years was transferred by 

Interest as for years and the trans- 

him during period of th y 7 ^ jt renewed 

feroo after expiration of thirty years goT. 

In his name. longer claim 

Held, that the the grant. (Lord Shaw.) 

ownership in <h6CHoWDHDEY. 

Ml ASHA o. JOGENDBA^LAL CMW ^ ^ 


GRANT—Rights of grantee. 

—Rights of grantee. 

Minerals—Bight to. 

When a grant is made by a zemindar of a tenure- 
at a fixed rent although the tenure may be perma¬ 
nent, heritable and transferable, minerals will not bo 
held to have formed part of the grant in the absence 
of express evidence to that effect: A.I.R. 1916 P.C.- 
191, Appl. {Lord Tondin.) MAHIPATI StJRYA 
Rao V. Sect, OF State. 117 1.0.481= 

1928 A L.J. 702=33 C.W.N. 725= 
31 Bom.L.R. 866 = 30 M.L.W. 9=1929 M.W.N. 442= 

6 O.W.N. 503 = 56 I A. 223=52 Mad. 538 = 
50 C.L.J, 30 = A.I.R. 1929 P.C. 152= 

57 M L.J. 64 (P C.). 

- Mirasi rights. 

Where there is grant of the soil, the mirash 
rights in the land would bo covered by the grant. 
{Fawcett, Ag. C.J. and Murphy, J.)- SAYOJl BAO- 

Gaikwar V. Madhava Rao Raghunath Eao. 

115 I.C. 369=53 Bom. 12=30 Bom. L.R. 1463= 

A.I.R. 1929 Bom. 14. 

- Prescription. v- i. 

Where a person was granted a cowle under which. 

the grantee was authorised to collect certain fees 
from each house, the mere fact that quit rent was- 
nob collected for over a century would not exempt 
the house-owners from the payment of quit rent. 
(Devadoss and Jackson, JJ.). G. R. ADIKESAVALTI 
NAIDU 1>. C. S, B. LAKSHMANA AYYAB. 

113 I.C 36= A.I.R. 1829 Mad. 204. 

_ In Oudh, Shankalap and Marvat grants are 

ordinary grants—Grantor restricting the right of tM 
grantee—Grantee can make a valid transfer of tM- 
subject-matter of the grant—Such transfer can be 
valid only between the transferor and transferee— 
Prohibitions against transfer founded upon publxc 

interest are absolute. . 

Shankalap and murwat grants in Oudh are 
ordinary grants which connote under proprietary 
tenure Where, however, the grantor add? that the; 
grantee will not have transferable right, the 
grantee and his successors will hold lands with 
heritable but non-transferable rights under a 
The grantee or his successor can make a valid 
transfer of the subject-matter of the grant in spite 
of the restraint on the power of alienation impose® 
originally by one of the terms of the grant; but- 
having regard to that teem such a transfer can- 
only be valid as between the transferor and the 
transferee. The restraint against alienation being* 
for the benefit of the grantor will be given effect to- 
in his favour only. There is an essential difference 
between restrictions on transfers imposed by the 
Legislature and those imposed by a Court' 
or decree by grant and there are cases 
in which for the protection of particular- 
interest it is deemed expedient to depart 
from the general principle and to fetter the 
privilege of free alienation. In such cases, the 
prohibition against transfer being founded upon 
consideration of public interest must be treated aa 

absolute: 15 O. C 67, Appr. C /. 

Waeir BasanJ.). BALBHADDAR SiNGH ^USHAR 
Das 357 — 

3 Luck. 638=5 O-W N. 487 = 10 L.R.A. 38= 

A. I R. 1928 Oodh 344. 

- Inamdar accepting settlement is bound and' 

can upset it only on the basis of contract. 

Inamdar accepting the settlement, as evidence 
by the sanad, is prima facie bound by the 
therein contained, and he can only upset tha^ 
settlement on some basis recognized by contrao®. 
law such as mistake, fraud or misrepresentation*. 
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GRANT—Rights of grantee. 

(Fawcett and Madgavkar, JJ.). SBCnr. OF State 
V. INDURAI BHAURAI DESAI. 98 I.C. 933= 

30 Bom. 696=28 Bom.L R. 1308 = 

A.I.R. 1927 Bom. 40. 

- Riparian rights. 

When a water-course not merely hounds but 
flows through the land of the grantee, the pre¬ 
sumption that the bed is included in the grant 
must necessarily be stronger, and whera no ex¬ 
press reservation exists, it lies on the grantor to 
show that presumption should not prevail: 

41 Mad. 840 (F.B.) and 12 L.W. 871, Ref. (Curgen^ 
ven, J.). Venkayta V SECY. OP State. 

99 I.C. 446=24 M.L.W. 833=1926 M.W.N. 969 = 

A. I. R. 1927 Mad. 207. 

_ Permanent and inalienable lease—Lessor 

acquiescing in transfers—Lease becomes alienable. 

Where a perpetual les^-e without power of aliena¬ 
tion granted to a certaifi person was subsequently 
sold in auction and was again conveyed for consi¬ 
deration by the purchaser to the original grantee 
and where the lessor was unsuccessful in his attack 
on the auction-sale and did not object at all to the 
re-transfer subsequently made by the auction- 

purchaser. . 1. 

Held, that the original condition against aliena¬ 
tion was no longer operative and that the interest 

in the hands of the lessee was transferable and 
liable to attachment. (Dalai, 

PRASAD attar ADI. ^ ^ ^ IMS Oudh 13. 

- Minerals—Rights to. 

Express words in the grant are not necessary for 
the transfer of the right to mines and minerals in 

the lands granted. (Snah. A,,. C. • f 
T 1 Qwrv OP STATE V. SHANTARAM NARAYAN 

dLaodkeR 84 1.0. 397 = « Bom^99 = 

26 Bom. Ij.R- 847 = A.I.R. 1923 Bom. 12. 

_Electment-Suit for—Patta granted to plain¬ 
tiff by Government—Plaintifi must prove Govern¬ 
ment had title at the time. _ 

Otherwise, the grantee cannot maintain a suit 

l“t re“mo‘ “^“1?g^t! Tr^^DT 

® ■ 48 M.L.J. 411. 

—Rights of grantor. 

faftThirtttai^tiB^redicat^^^ for 

destroy in p r\mu GhatiA v. Hemanta 

■ 63 1 0.498=19 A.L.J. 483 = 

KUMARI. ^ j ^^21 All. 294 

—Righ ts^of^hollder^ ^^.enfranchised land-Posses- 

*'wh{re unenfranchised land is mortgaged and 
the mortgagee remains in possession for ov^r 12 
veara he acquires by prescription the right of a 
Lufructuary mortgagee and is liable to be redeem- 
Td as such- and the taking of a sale in discharp 

of the mortgage does not alter the nature of the 

ssession Of the moitgagee when fhoBSlle 

Eel. on. SasfH JO- BUT 

CHI RAID n. S-THA^RA^lAVrA^^93^1. C. 935- 

A.I.R. 1926 Mad. 377. 

_Lands constituting emoluments of office, 

held as owner by person not entitled to ofiioe. for 
more than 12 years—The holder gets absolute title 

D D. VoL. Ill—59 & 60 
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even as against suooeeding office-holders; 88 M. Xi. 
J. 320, Foil. (Sadasiva Aiyar and Spencer, //.). 
SUBBAMANIA GUBXJKKAL V. AMMAKANNU AMMAL. 

70 I.C. 477 = 14 M. L.W. 876 = 
1921 M.W.N. 696=A.I.R. 1921 Mad. 895 = 

41 M.L.J. 450. 

—Sankalap. 

-A Sankalap grant is lesumable but not 

transferable. (Simpson, A.J.O,), 81VA RAM v. 
SALIK. 77 I. C. 332=10 O.L.J. 335 = 

5 L.R. Oudh 13= A. I. R. 1924 Oadh 124. 
- Presumption. 

The Courts should be very careful about rais¬ 
ing any presumption in favour of deeds of skankalap 
which are produced practically for the first time 
during the trial of cases in which under proprietary- 
rights are claimed on the basis of those deeds. 
{Lindsay, J.C.). HAR PRASAD v. BiKRAMAJIT 
Singe. 61 I.C. 959=8 0. L. J. 131 = 

A.I.R. 1921 Oadh 36. 

—SaFanjam. 

- Alienation of. 

Where a Baranjamdar who has occupancy 
rights in the lands included in the saranjam, 
grants the saranjam to a third party, together with 
the occupancy rights in the lands, and the aliena¬ 
tion is absolutely rent- free and no benefit is re¬ 
served to the saranjam estate in the way of rent or 
in any other manner, and where there was no 
acquiescence in the continuance of the saranjam 
grant after the life-time of the original grantee, 
such mirasi or occupancy rights are resumable 
when the grant of the saranjam is resumed, and an 
alienation is not binding on the saranjamdar’s 
successors ; A.I.R 1927 P. 0. 238 ; 40 Bom. 606 ; 
A.I.R. 1921 Bom. 303 ; A.I.R. 1926 Bom. 316, List.; 
A.I.R. 1925 Bom. 177, Foil. (Fawcett, Ag. C. J. 
and Murphy, /.). SAYOGI RAO GAEEWAR o. 
MADHO RAORAGHUNATH RAO. 115 I.C. 369= 

S3 Bom. 12 = 30 Bora. L.R. 1463 = 

A. 1. R. 1929 Bom. 14. 

■Effect. 


The grantee of saranjam grant is not entitled to 
create in his own favour occupancy rights in lands 
unoccupied at the time the grant was made or held 
by others then but forfeited on one ground or 
another during the subsistence of the grant. When 
the saranjam is resumed, the Government becomes 
entitled to resume not only the land revenue, but 
also all the rights and benefits that the grantee, 
had secured by virtue of bis grant : A.I.R, 1925 
Bom. 197, Reversed ; 10 Bom. 112, Diss. from ; 

6 Bom. 598, List. (Lord Sinha ) SECY. OP STATE 
V. MT. GiBJABAi. 106 I. C. 1 =51 Bora. 957 = 

54 I. A. 359 = 26 A L.J 32 = 29 Bom. L.R. 1503= 

46 C.L J. 420=39 M L T. 463 = 
27 M.L.W. 124=320.W N. 329 = 
A.I.R. 1927 P. C. 238 = 53 M.L.J. 431 (P.C ). 
-^iienafton. 

A grant of mirasi rights is not uecesparily sn 
alienation which will not be binding beyond the 
life-time of the saranjamdar making the grant. 
{Fawcett and Madgavkar, JJ.). MadravrAO v. 
IMAM Babu. 94 I.C. 737 = 50 Bom. 195 = 

28 Bom. L.R. 433= A.I.R. 1926 Bom. 316. 

- What it includes — Presumption. 

A grant of Saranjam maybe either of the soil 
and the whole revenue derivi-d from it, or a grant 
of the Royal share of the revenue only. There is 
no presumption that a grant of Saranjam is a 
grant of Royal revenue only. It must be deter¬ 
mined in each case upon the facts what was tho 
quality of the original grant although it may be 



931 


DECENNIAL DIGEST, 1921—1930. 


932 


GRANT—Saranjam. 

that it ie ordinarily a grant of the Royal revenne 
only. {Lord Salvesen.) SECY. OP STATE v. LAXMI 
BAi. 72 I.C. 898 = 47 Bom. 327 = 

28 C.W.N. 49 = 17 M L.W- 405=32 M.L.T. 111 = 
30 I.A. 49=25 Bom. L.R. 527=37 C.L J 464 = 
A.I.R. 1923 P.C. 6=44 M L.J. 471 (PC.). 

-The grant of Inam and ^lirasi rights by a 

Saranjamdar whose estate descends by inheritance 
to the eldest member of the family is binding on 
his successor. (Sltah and Crumps JJ.). SAKHARAM 
GOVIND V. TRTMBUKRAO RAMACHANDRA. 

61 I.C. 40=45 Bom. 694=23 Bom. L R. 314 = 

A.I.R. 1921 Bom. 3U3. 

—Service Grant. 


■Commutation — Effect. 


Where the land, which was service land and 
therefore originally inalienable, is subsequently 
commuted for a quit rent and treated ns ‘‘kaush 
baus,” the tenure of that land is altered from 
service to rent, as long as the donee’s descendants 
continue to pay rent, and such land becomes alien¬ 
able: 19 W.R. 211 (P.C.) and A.I R. 1918 P.C. 135, 
Foil. (Fawcett and ^fir 2 a, JJ.). Baba SahEB BAI- 
ROGIRAO V. GOPAIi HANMANT. 

113 I.C. 294 = 30 Bom. L.R. 917. 

- Eesumption. 

As long as the holders of the grant are able and 
willing to perform the service, the landlord has 
no right to put an end to the tenure, whether the 
services are required or not. 29 Mad. 52(P.C.), 
Foil. (B. D. Qhose and Cammiade, JJ.). K. S. 
Bannerji V. Kamdar Alt, 

117 I.C. 848=32 C.W.N. 727. 
- Lease for long term — Validity — Test. 

In dealing with the question whether a lease for 
a long term of inalienable property like service 
inam is void, the Court has to sec the nature of the 
transaction rather than the form. The real question 
is whether the transaction in effect places the in 
come from the lands beyond the disposal of the 
holder of the office and prevents him from enjoy¬ 
ing the emoluments which were intended to go to 
the holder of the office in order to enable him to 
discharge his duties properly. 

Permanent leases or leases for so long a period 
as would practically amount to an alienation will 
be invalid as against the succossor-in-office who 
will be entitled to the rents and other emoluments, 
arising out of the land which goes with the office, 
but if the lease is not of this character, it is nob 
absolutely void but only voidable at the instan(5e 
of the successor-ill office. Where a premium is 
taken, one test will be whether the r. nt paid is 
sufficient to maintain the holder of that office in 
such a way as not to interfere with the due perfor¬ 
mance of the duties attached to the office {Case- 
law discussed.) [Kumaraswami Sastrt and Devadoss, 
J’J'.). SUNDARA RAJU V. SESHADIU. 

106 I. C. 426=26 M. L. W. 739 = 

1927 M.W.N. 536= A.I.R. 35= 

■Resumption — Rlgl^t of. 


A grant for Kattu Kaluva service was originall> 
made for service to the vilf-'g-rs and not for private 
iJorvioe to the Zamiudar himself, aud. therefore, it 
isnot rosumableby the landlord at his pleasure 
and without concurrence on the 

lagers. {Srinivasa Myangar, J.). 

buj-denea with service the 
grant is not toBumable merely because the nooea 
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sity for service has ceased, though it will be liable 
to forfeiture in case of wilful failure in the perfor¬ 
mance of service. (OdgerSy J.), GURUSWAMI PlIiLAI 
V. VEERABHADRA. 93 I.C. 325= 

23 M.L.W. 540= A.I.R. 1926 Had. 693. 
- Grant in lieu of wages — Resumption. 

A post-settlement grant for a service to attend 
daily on the zemindar as he performs devotions, 
etc. is a grant in lieu of wages, and the zemindar is 
entitled to put an end to such service at his plea¬ 
sure and resume the grant. (1911) 2 M.W.N. 106 
and (1914) M.W.N. 179, fofZ. {Phillips. J.). CHOW- 
DANA V. VENKATAPATHINAYAM VARU. 

93 I.C 141 = 1926 M.W.N. 458=24 M.L.W. 249= 
A.I.R. 1926 Mad. 621 = 30 M.L.J. 429. 


- Resuynption—Right of—Grant in lieu of wages 

and Grant burdened with service — Distinction. 

To decermine whether a certain grant is resumable 
or not, regard must be had to the nature of the 
tenure and to the fact whether the grant was made 
in lieu of wages for service or it was an absolute 
grant subject to the condition of the performance 
of the service. The relation between the grantor 
and the grantee is that of master and servant in the 
first case. In the second case, in absence of con¬ 
tract to the contrary, whether grantor requires the 
service or not is immaterial, the only question be¬ 
ing whether there has been default on the part of 
the grantee. (Venkatasubba Rao, J.). Tiruven- 
K^TACHARLU V. ALLOO SAHEB. 94 I.C. 4S8 = 
1926 M.W.N. 344= A.I.R. 1926 Mad. 511 = 

50 M. L. J. 251. 

- Enfranchisement—Hindu widow in favour of 

— Effect. 

A service inam enfranchised in the name of a 
Hindu widow and confirmed to her in freehold con¬ 
fers absolute property and not merely a widow’s 
estate although some other persons are joined with 
her as grantees, {Jackson. J.). VENKATASUBBA 
Rao V. adinarayana Rao. 92 I.C. 472= 

22 M.L.W. 631= A. I. R. 1926 Mad. 227 = 

50 M. L.J. 46. 


■Resumption—Grant in lieu of wages. 


If a mere servant is allowed to cultivate land 
nstead of being paid in money for his services, 
t is open to tfie grantor to dismiss him at any 
lime, with of course, such notice or compensation 
IS might be equitable, just as he can,^ any other 
iervjvut paid in money, if he is dissatisfied with 
lim and wishes to get rid of him. {HallifaXt 
i.J.C.). MANBODH V. HIBASAI. 93 I.C. 650 = 

A.I.R. 1926 Nag. 339. 
■Karnam, Land attached to office of, goes zvith 


office and is impartible—Enfranchisement gvoes the 
hen owner full rights—Other meznbers of family 
:an?io< claim })artition thereof—Law governing pala- 
lam tenures are not applicable to this case. 

In Madras the Karnam of the village occupies 
ais office not by hereditary or family right, but as 
personal appointee, though in certain cases that 
ippointment is primarily exercised in favour of a 
suitable person who is a member of a particular 
family. Therefore it followed that lands held as 
appurtenant to the office so enjoyed should con¬ 
tinue to go with that office and should accordingly 
be impartible. Venkata v. Rama, (1684) 8 Mad. 
249 \F. B.); Venkatarayudu v. Venkataramayya, 
:i891) 15 Mad. 284. App^. 

A case of a Palayam tenure and that of Karnam 
are quite separate and cannot be treated as being 
governed by analogical principle. 

When a Palayam was abolished in so far as the 
duty of rendering military aervioe was oonoomea. 
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the estate was continued with all its hereditary 
■ incidents to the Palayaghar in the same manner 
-as is possessed by azamindar. It is difierent with 
•regard to a case of a Katnam. A hereditary right 
in a Karnam or his family can only, at the utmost 
he said to constitute a certain spes among persons 
within the area of selection of those eligible for 
'the office. But it is not even so limited. The 
power of selection rests with the administrative 
•officials, who alone are Judges of the eligibilityiof 
•the Karnam for the time being, and it is the settled 
law of liladras that the emoluments in the shape 
of lands follow the office, ex^necessitate. Otherwise 
the holder of the lands might be some person other 
than the holder of the office. Pinqala Lakshtiw 
V, Bommireddipalli CfuxUtmayydf (1907) 30 Mad • 

434, Overruled. . a . xv i 

Therefore the title deed, granted to the appel¬ 
lant’s father at the time of enfranchisement of the 
Karnam by wav of an Inam, which was in express 
words condrmed to him, and was, “now confirmed 
'to you, your representatives and assigns to bold or 
dispose of as you or they think proper,” must be 
given full eSect to and hence it isinot subject to be 
eviscerated or altered by any claim for partition or 
■division put forward by way of defence to such a 
•suit. (Lord Shaw.) MUSTI VENKATA JAQANNADA 
•SABMA V. MUSTI VEERABHADRAYY\. 

61 I G. 667 = 30 M. L. T. 14 = 
26 C. W. M 302 = 48 1. A. 244 = 
44 Mad 643 = 1921 M. W. N- 401 = 
34 C L- J- 16 = 14 M. L.'W. S9 = 
A.I R* 1922 P. C. 96 = 41 H.L.J. 1 (P. C ). 

_ -Adverse possession—AQainst groAitor. 

A person who gobs possession of land as emolu¬ 
ment for a service to be performed by him cannot 
be allowed to treat the lands as his own by merely 
denying his liability to do servitor by neglecting 
to do that service. Ho should first surrender the 
'land to his master and again take possession there- 
-of adversely to his master and , enjoy them for 12 
wears after so re-taking possession before he could 
set up title by adverse possession: 1'2 Bom. 322, 
Foil- (Sadasiva Iyer and Napier, JJ.). (TAMIRISI) 
'VENKATASAMI V. VIVVATjA AAIANNA. 

62 I.c. 771 = 1921 M.W N. 378= 
A.I.R. 1921 Mad. 640. 

-- Alienation. . 

Lands attached as emoluments bo a religidus 
office are inalienable in the same manner as the 
office itself and the sale of such lands is a void 
transaction. (Sadasiva Iyer and Spencer, JJ.). SUB- 
RAMANIA GURUKKAL V. AMMAKANNU AMMAL. 

70 I.C. 477=14 M L.W. 376 = 
1921 M.W.N. 696 = A. I. R. 1921 Mad. 595 = 

41 M.L.J. 450. 

—Shrotrlem grant. 

__ 1^0 presumption of inclusion of kudivaram and 

vielvaram or of exclusion of kudivaram. 

There is no presumption that a shrotriem gT.^nt 
includes both melv.uam and kudivaram or that 
it docs not include kudivaram. Each case must 
be decided on its own circumstances: A.I.R. 192*2 
P C *^92 Foil. ; 43 Mad 92 : .V.I.R. 1923 Mad. 1 j 

70 I'.C. 729 (P.B.). Riwerned ^ 

“Shrotriem” according to Wilson s Glossary 
means “a grant of lands or a village held at 
favourable rates, properly an assignment of lands 
or revenue to a Brahmin learned in the Vedas but 
latterly applied to similar assignments to native 
- servants of Governments, Civil or Military, and 
‘ both Hindus and Mahomodans as a reward for past 
services. A shrotriem grant gives no right over 
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the lands and the grantees cannot interfere with 
the occupants as long as they pay the established 
rents.” But the effect of latter legal decisions is 
that a shrotriem grant may in fact grant the kudi¬ 
varam as well as melvaram. Where the dooumenb 
itself in the final recital uses the term again “as 
we have granted to you the said agraharam you 
should enjoy the same from son to grandson, pay¬ 
ing the shrotriem thereon and be happy.” The 
term can only mean revenue though this considera¬ 
tion in itself is not conclusive. Where the 
grantors ware Deshpandyas who were revenue 
officials of farmers of revenue under the paramount 
authority, the strong probability is that they 
granted that which in their position as Deshpan¬ 
dyas they would possess, vie., the rights over the 
revenue. {Lord Atkin.) V. SbETHAYA v. P. SUBRA- 
MANYA. 117 I. C. 507 = 33 C. W. N. 578 = 

82 Mad. 453=29 M.L.W. 804= 
31 Bom. L.R. 756=49 C.L.J. 568 = 
56 I.A. 146=1929 M. W. N. 553= 
A.I.R. 1929 P.C. 115 = 56 M.L.J. 730 (P.C.). 

—Snccession to. 

[n the case of property attached to a maniem 
office the'devolution very frequently does not fol¬ 
low the rules laid down by the Hindu Law. The 
appointment rests with the Government and very 
frequently the appointment is made on other 
grounds than direct heirship alone. (Phillips and 
Madhavan Nair, JJ.). ANANTHALAKSHMI AMMAL 

V. K. Narasimhacharlu. 

97 I.C. 687= A.I.R. 1926 Mad. 1210. 

—Vatan. 

^^—.\n endorsement appended to the Register of 
Sanads will not be a sufficient proof that the 
Vatan property became ordinary property: 25 B. 470, 
Foil. ; P. A. 177 of 1920, Ref. (Macleod. C.J. and 
Crump, J.). DUIiANBlv. MUHAMMAD HANIF. 

A.I.R. 1923 Bom. 296. 

-—Vatan lands — Bombay Hereditary Offices Act, 

S. 5 — Auction sale against widow—Reversioners 
bound by sale if purchaset is also i vatandar. 

The sale of the vatan lands in execution against 
the widow of a vatandar in respeot of a decree that 
had been passed against him is valid and binding 
upon reversioner provided the auction-purchaser is 
a vatandar of the same vatan since the widow 
would be able to alienate her husband’s immov¬ 
able property for legal necessity under 8. 5 of 
the Bombay Hereditary Offices Act. (Macleod, C. J. 
and Shah, J.). GANESH RAMCHANDRA KULKARNI 
V. Laxmibai Venkatesh Narayan. 

67 I.c. 209 = 46 Bora. 726=24 Bom. L.R. 249 = 

A I R. 1922 Bora. 96. 

- —Adverse possession. 

Assuming that the Nadgirs were entitled either 
by agreement or by custom to get back their Vatan 
lands on payment ot Judi, time would not begin to 
run against them until they were made aware that 
the Jahagirdars were setting up a title to hold the 
Vatan lands in their own right. Nor is it easy to 
see how the Jdhagirdars could acquire the offices 
of Patil and Kulkarni by adverse possession. 

The Vatan lands had not become the absolute 
property of the Jahagirdars considering the way of, 
in which they were treated both by Governmemfe 
and its assignees the Jahagirdars. (Macleod, C,J. 
and Shah. J.). SlIRINIVAS LINGO NADGIR v. 
SECY. OF State. 

24 Bom.L.R. 214= A.I.R. 1922 Bom. 18. 

■ ■•—Palkhi Inam to Vatandars. 

The village granted to the Deshpande Kaiandars 
a,s Palkhi Inatn hy the ^lahomedan King was to 
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pay their expenses and theietoie it was an 

appanage of the vatan. It "was not merely a giant 
of the Royal share of Revenue. 

In the Bombay Presidency, Inams and other 
similar grants are being treated as implying a grant 
of the royal share of the revenue and not neces* 
sarily of the soil unless words suitable to indicate 
grant of the soil are used in the document evidenc¬ 
ing the grant.(ilfacZeod, C.J". and Shah, J.). TUNGA- 
BAI GOPAIi DESAI V. KBISHNAJI RAMCHANDRA 
DESHPANDB. 67 I.C. 215=24 Bom. L R. 252= 

46 Bom. 741 = A.1.R. 1922 Bom. 5. 

- - Alienation. 

Vatans like Desaigiri Rak under the service 
commutation settlement eCectcd in Gujarat in or 
about 1873 are alienable ; 25 Bom. 470, Foil, 
{Macleod, C. J. and FawceityJ,). KHUSHAL BAI 
PAEAGJI V. Dulabhbhai Pakagjt. 61 I. G. 411 = 

45 Bom. 948 = 23 Bom- L. R. 304 = 

A. 1. R. 1921 Bom. 281. 

GRANT OF LEASES REGULATION (Ben. 

Reg. 44 of 1793). 

—S. 5—Enhancement of rent. 

- Talukdar made to pay enhanced rent under 

S. 5—Original term a$ to fixity of rent is not affected. 

Section 6 deals with an exception to the provi¬ 
sions of S. 4. The mere fact that the talukdar had 
to pay enhanced rent by reason of the provisions 
of S. 5 does not show conclusively that the rent 
was not fixed. The revenue sale would not affect 
the terms of the contract which there might have 
been between the parties at the time of the crea¬ 
tion of the tenure. (Sanderson, C.J. and B.B. Ghose, 
J.). Saroda PKOSAD PAKRASI V. Umashankar 
SanYAL. 99 I.C. 258 = 44 C. L.J. 385 = 

A.I.R. 1927 Cal. 168. 


GRATUITOUS ACT. 

See Contract act, Ss. 69, 70. 

GRATUITY. 

SecC. P. C., S. 60. 

GRAYB AND SUDDEN PROYOOATION. 

See PeNATj CODE. 

GRAZING RIGHTS. 

Sec (1) ADVERSE Possession. 

(2) EASEMENT. 

(3) Easements ACT. 
GRIEVOUS HURT. 

See PENAD Code, Ss. 320, 326. 
GROSS negligence. 

See TORT—Neglioencb. 
GROUNDS FOR REMAND. 

See 0. P. C., O. 41, Rr. 23. 25. 
GROUNDS for REVIEW. 

See C. P. C.. O. 47. 

GROUNDS FOR TRANSFER. 

See C. P. C.. S. 24. 

GROUNDS OF APPEAL. 

See (1) APPEAL. 

(2) C. P. C., O. 41. 

(3) PRACTICE. 

GROUNDS OF TRANSFER. 

See CR. P. CODE, SS. 426*428. 


[ROVE. 

Sec (1) LANDLORD and TENANT. 

(2) OUDH rent act. 

ROVE HOLDER. 

See AORA TENANCY ACT. 

See (1) GENERAL CLAUSES ACT, 8. 3 (26K 

(2) IMMOVABLE PROPERTY. 

(3) T. P. act, S. 3. 

UARANTEE. 

See Contract act, Ss. 124-147.. 


GUARDIAN AND WARDAHenailon ^ 
guardian. 

GUARDIAN. 

See (1) 0. P. C., O. 32. 

(2) GUARDIANS AND WARM AOT. 

(3) Hindu LAW—Guardianship. 

(4) mahombdan Law—guardianship. 

(5) Minor. 

GUARDIAN AND WARD. 

Alienation by guardian. 

Arbitration. 

Debts contracted by guardian. 

Eligibility for guardianship. 

Gross negligence. 

Guardian’s rights and liabilities. 

Minor's liability for guardian’s acts. 

Rights and liabilities. 

Transactions between. 

Miscellaneous. 

—Alienation by guardian. 

-Where the mother and guardian of a minor- 

alienated certain property but the deed did not;, 
describe her character as such. 

Held, that in the absence of a recital that she- 
was conveying it as owner it could be inferred from; 
other circumstances that she was acting as guar¬ 
dian. [Mukerji and Bennett JJ.). SHEONANDAN 
Prasad v. Tahiran Bibi. 1930 A.L.J. 852. 

- Gifts—Customary gifts of moderate value. 

Where a guardian purported to release a debtor 
of the estate from his indebtedness by giving him.' 
a receipt, the effect of which was to wipe out bis 
indebtedness under the bond for Rs. 800 executed 
by him in favour of the minor and the considera¬ 
tion was expressed to be a gift at the time of the 
marriage of the minor and also as recognition of * 
his services as a mukaddam, 

Held, that though the guardian had authority 
to make such gifts as would be customary on the- 
occasion of his ward’s marriage, he had certainly 
no authority to make a gift of this extent as the* 
effect of that gift was to reduce the value of the- 
minor’s estate by that amount. The authority of' 
the guardian extended only to making disburse¬ 
ments which were legally compellable on behalf of 
the minor and customary gifts of a moderate value 
and that there was no legal compulsion to make 
this unusual gift and that the generosity could be 
challenged. {Mears, C. J.). COLLECTOR OP 
MEERUT V. SAGAU MAL. 117 I. C. 99 = 

1929 A.L.J. 605 = A. I. R. 1929 All. 454. 

-- Substantial portion of consideration applied 

for necessary 2 nirposes. 

Suit by minor for setting aside sale—Major 
portion of consideration found for legal purposes— 
Sale should be upheld. 

To disturb a bo7ia fide purchaser who has reason 
to believe after a lapse of considerabe time that his 
title is secure is serious thing to do and is really 
a serious menace to the peace of people’s minds. 
(1914) IL. W. 877; (1915) M. W. N. 8; (1916)' 
1 M.W.N. 163 and (1921) M.W.N. 715, J’oK.; (1919) 
41 All. 68; (1922) 44 All. 683; (1923) 45 All. 429- 
and (1924) 46 All. 631, Not foil. {Odgers, J .),. 
PHAKIRU PANIGRAHI V. KOTHAPALLI CHBNDRA- 
SEKARAM. 99 I.C. 681=1926 M.W.N. 956= 

A.I.R. 1927 Mad. 215.. 

-Where a Mahomedan widow who had one- 

eighth share, alienated properiy on behalf of her- 
minor children but it did not appear either from, 
the recitals or from evidence on record that she 
intended or contracted to transfer property, or/ 
any portion-thereof inher-own individual right. 
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<^UARD1&N AND WARD ~ Alienation by 
guardian. 

Seldf the alienation was not valid the extent of 
^hec shaie. {Kinkhede, A.J»C). Q-DIiAM Jappar 
t>. RamdhAN, 103 I.C. 209=A.I.R. 1927 Nag. 290. 
. , - ^Transfer in lieu of maintenance. 

Guardian should not permanently alienate 
-immovable property to provide maintenanoe for 
person entitled to be maintained only for life^ 
But Buoh aliention is voidable only and not void. 
89 All. 61 and A.I.R. 1922 ^ad. 112, Foil. {Spen¬ 
cer and Od§ers, JJ.). DBVXAOHILA AlYANOAR V. 
VBNKATACHARIAR. 8* I.C. 967= 

22 HX.W. 188=1925 M.W.N. 536= 
A. I. R. 1926 Mad. 46=42 H.L.J. 317. 

- Sale by step-mother—Setting aside of—Refund 

of consideration. 

Where the step-mother of a minor sold property 
belonging to the minor in order to pay ofi a mort- 
-gage executed by his father and to meet the mar¬ 
riage expenses of the minor. 

Held, that the sale could be set aside at the 
instance of the minor, but the minor was bound 
to refund the consideration money, (ifacleod, G.J. 

■ and Crump, J.). LlMBAJl RavJI HAJARB v. Rahi 
RavJI Hajare. 88 I.C. 643 = 49 Bom. 576 = 

27 Bom. L. R. 62i = A.I.R. 1925 Bom. 499. 


•- Legal necessity for half the consideration—Rest 

•retained with vendee to be paid to minor on attaining 
majority—Sale valid. 

A minor’s guardian sold minor’s property for a 
reasonable price. There was legal necessity for 
.half the purchase money, in the shape of the 
necessity to discharge loan borrowed by the 
minor's father. The remaining half of the price 
was allowed to remain with the vendee subject to 
■the condition that on the minor attaining majo¬ 
rity, it should be paid to the minor with interest at 
'6 per cent, per annum. A promissory note was taken 
for the sum and the vendee acted in good faith. 

Held, that the sale was valid and that the exe¬ 
cution of the promissory note for the unpaid half 
■ of the purchase money did not put an end to the 
■vendor’s lien for the unpaid purchase money and was 
not imprudent. {Spencer, Offg. C.J. and Srinivasa 
Aivanqar, J.). K. MUNAy YA v. M. KRISHNATYA. 

^ 84 I.C. 949 = 20 M.L.W. 693= 

A.I.R. 1925 Mad. 216 = 47 M.L.J. 737. 


__ Specific performance of contract by minor’s 

guc rdiciHe 

Specific performance of a contract by minor’s 
^guardian for the sale of immovable property which 
at the time was for the bonofit of the estate , can 
bo decreed notwithstanding there is an offer of 
better price subsequent to the contract: 42 Mad. 
183, Foil. {Devadoss, J.). KASIVASI CHIDAMBARA 
SWAMIGAL V. RAMAKB1SHI4A RBDDIAR, 

82 I C. 926 = 20 M.L.W. 359 = 35 M.L.T. 110 = 
1924 M.W.N. 878= A.I.R. 1924 Had. 863= 

47 M.L.J. 683. 


_ Specific performance—Grant of, against 

minors. 

Specific performance will not be granted 
where de facto guardian has entered into a contract 
with a third party for the sale of the minor’s pro¬ 
perty To direct the contract to be carried into 

effect as against the minors is to sanction a plain 
breach of trust on the part of de/oefo guardian: 
•45 O 878 Foil {Das and Foster, TJ.). ABDUL Haq 
; MohLmad Yehia khan. 78 I C. 483= 

4 P.L.T. 653=2 P.L.R. Civ. 181= 

A.I.R. 1924 Pat. 81. 


GUARDIAN AND WARD—Arbitration. 

-De facto guardian—Step-mother—Alienation 

for benefit of minor is valid—Delegation of authority 
by guardian is not ■Mivnlid. 

Where there is ample proof that the step-mother 
the de/acio guardian of the minor managed the 
estate of the minor that she inore'^sed the value of 
that estate very much, that from the time of plain¬ 
tiff’s grandfather it was usual as it is in the case 
of ground landlords of a rising town to grant 
licenses and leases for building purposes, and that 
the mother continued what family had been doing. 

Held, that step-mother as the de facto guardian 
had power to make or to extend the licenses cover¬ 
ing the sites in suit, and that the granting of the 
licenses was beneficial to tho minor’s estate: 
10 N. L. R. 133, Disapp. 

H«ld, further that if tho d«/ncfo guardian could 
herself grant these licenses she can delegate her 
power to another person. {Prideaux, A.J.G.). 
GANPAT V. FIRM OP BISSESARLAL GOVINDRAM. 
71 I.C. 491 = 8 N.L. J. 110= A. I. R. 1921 Lah. 363. 
- Unauthorised person—Alienation by. 

Sale of minor’s property by unauthorised person 
purporting to act as guardian—Sale is void— 
Minor is entitled to recover possession free from all 
payments but having regard to the provisions of 
Ss. 88 and 41 of the Specific Relief Act, the 
vendees are entitled to claim that the parties should 
be relegated to the position they were in before the 
deed of sale was executed. {Broadway and Beewan 
Petman, JJ.). PATEH KHAN v. LANGRA. 

68 I. C. 15=94 P.L.R. 1922= 
A.I.R. 1923 Nag. 230. 

—Arbitration. 

- Reference to, by guardian on competent legal 

advice. _ 

In a suit by a minor to set aside a decree on the 
ground of the guardian’s negligence, it is necessary 
to show that firstly, the guardian was guilty of 
negligence, that is to say. of such want of oare as 
was required of him under the circumstances and 
secondly that such negligence resulted in a decision 
being given against him. 

Thus, where the guardian acting under compe¬ 
tent legal advice and with the Court’s sanction on 
behalf of the minors referred the dispute to the 
arbitration of a sole arbitrator, empowering him to 
decide the dispute uhobilmukto, within or beyond 
the issue as he likes,” such expression being com¬ 
monly used in references filed in Court iu these 
parts, and the arbitrator after .arriving at his deci¬ 
sion on merits'has used uko bil muklo powers 
(power of awarding lump sum) for the benefit 
of tho minors and the decision with regard to the 
outstandings is also in favour of the minors, 

Held, (d) that the reference to arbitration did 
not amount to negligence : (6) that the reference is 
not rendered iiiso facto invalid by use of the expres¬ 
sion uko bil mukto within or beyond the issues, 
(c) that the minors actually benefitted by the act of 
the guardian and cannot succeed. {Percival, J.G. 
and Rupcha7td, A.J.C.). PHAOUNMAL u. TABJMAL. 

123 I.C. 301 = A.I.R. 1930 Sind 186. 
- Reference to by guardian — Validity. 

All acts of the guardian which were such as an 
infant might, if of age, reasonably and prudently 
do for himself, must be upheld when done for him 
by his guardian. 

When the reference to arbitration by guardian is 
for the benefit of the minor and is not an act which 
the minor, if of age. would not have done reason¬ 
ably and prudently for himself, it is binding 
on the minor: 2 M. H. C. R. 47 ; 19 Gal. 334 ; 
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OUABDIAN AND WARD—Debts contracted by 
guardian. 

86 Bom. 163, Foil, {Seald ><ind Rutledge, JJ.). 
PUNUSHWAMI V. VEEBAMUTHU. 91 I.C. 676— 

3 Rang. 452= A.I.R. 1926 Rang. 31. 

—Debts contracted by guardian. 

- Test of validity. 

Where a guardian borrows money on behalf of a 
minor, the proper test in a suit by the lender is 
whether the minor could reasonably and prudently 
have incurred the debt himself. It is not sufficient 
for the lender to show only that the loan was for 
necessary purpose : A.I.R. 1926 Nag. 75, Foil. 
{Dalip Singh, J.). MANOHAb Lal Sis RAM v. 
Ratan Singh. A. I. R. 1930 Lah. 588. 

— Be facto guardian has power to bind ward's 
estate for his necessities. 

Where minors or incapacitated persons who are 
tinable to take care of themselves are left adrift, a 
person who takes pity on them and looks after 
them and raises money for their maintenance out 
of the family property does what is expected 
of an ordinary human being and any debt incurred 
for the maintenance of such incapacitated persons 
or minors must be discharged out of the estate of 
such persons or minors : A.I.R. 1926 Mad. 457, ReZ. 
on. {Devadoss and Madhavan Nair, JJ.)- 
Ravunni Nair v. Nalanad. 116 I C. 127. 

A. I. R. 1928 Mad. 1131. 


-'Bona fide act in course of mnnagenient. 

A minor is bound by the act of his guardian done 
bona fide for his benefit in the management of the 
estate, even though his name does not appear in 
the connected transaction : 35 Cal. 320, Dist. ; 

IN.L.R. 66; A.I.R. 1922 Nag. 104 ; and 20 Bom. 
266. Bel. on. {Findlay, J.C.). BAJIBAO MAHAR 
V. Ramrao. 110 I.C. 48= A.I.R. 1928 Nag. 292. 
— Necessity or benefit. 

When a loan is taken by a guardian on behalf of 
a minor for the purpose of some necessity or for 
the benefit of the minor’s estate then the minor’s 
estate can be held liable : 39 Mad. 915 and 26 Mad. 
330, Foil. {Mears, C.J. and King, J.). PBALRAM v. 
AIYUB Khan. 98 I.C. 657 = 49 All. 9C = 

24 A.L.J. 895 = A.I.R. 1927 All. 55. 


Perso7ial liability of guardian. 

A guardian executed a hypothecation tond as 
guardian containing a stipulation “ I have agreed 
to pay,” 

Held : that the expression did not amount w a 
personal covenant to re-pay, by the executant but 
was only a covenant in his capacity as guardian. 
No dillerence in the legal position will take place 
and a ]>eisonal liability will not be imposed upon 
the guardian simply because it was represented by 
the guardian that the money would be utilised for 
the benefit of the minor’s estate and despite such 
application, the minor’s business Buffered loss. 

24 Bom. 1G6 and Beattie ^ , J' 

Foil. ; 4G T.C. 665, Not foil. {Odgers, 

OAPPA V. VENOANNA. , , ^ 

20 M.L.W. 746= A.I.R. 1925 Mad. 425. 

- Debts incurred for purchase of lands. 

The guardian has no right whatever to 
ward’s estate in debt, for the puiTOse of 
land to bo added to his estate. Where 
incurs debt for purchasing lands, the Jate 

not be entitled to procoe d against the ^ estate 

but can have a decree, only against the lands 
actually purchased with the money p 

him. [Krishnan and Odgers. JJ.). J- 
V. RamaytA. 78 I.C. 

19 M.L.W. 67=33 M.L.T. 294=1924 M-W^N 42- 

A.I.R. 1924 Mad. 472 = 46 M.L.J. 49. 


GUARDIAN AN1> WARD—Eligibility for guar- 

dainsbip. 

- Land revenue—Debt incurred for paying. 

A debt contracted by guardian to pay land revenue 
due from the minor’s estate is binding on the- 
minor’s estate. {Baker, J. C.). JAGESHWAB RAO v. 
Gajal RAO. 79 I.C. 22= A.I.R. 1924 Nag. 168. 

- Money borrowed for litigation — Promissony^t 

note by guardian — Construction—Liability of minor. 

The promissory note sued upon contained the 
words “I fthe Sister) had taken these rupees be¬ 
cause I conduct a suit in the Court as the guardian 
of minors named Thakordas and Shankerlal 
(brothers) and I shall pay you the rupees of the 
promissory note with interest at one per cent, per 
mensem whenever you will demand the same, 

Held, that assuming that she the executant 
(sister of minors) was a de facto guardian she _ doea 
not purport in the document to bind the minors. 
They cannot therefore be personally responsible on- 
the note, nor could the sister, as the next friend or 
as sister of the minors, make a contract with th© 
plaintiff which would bind the estate of the minors*. 
The plaintifi may proceed against the minors to- 
recover moneys which they might be liable to pay 
as a debt incurred by their father or by their mother 
or sister for necessary purposes in another suit pro¬ 
perly framed {Macleod, C. J. and Crump, tT.)* 
PARBHUBHAI V. BAI liALlTA. 76 1. C. 555= 

A.I.R. 1923 Bom. 304. 


—Eligibility for guardianship. 

- Mother. 

In absence of any evidence as regards the law 
which the Gonds follow a mother of a minor is a- 
preferential guardian to a grandmother. IMacnavr,. 
Offg. J.C.). NARBADI V. CHOOTI. 117 I.C. 281 = 

A. I. R. 1929 Nag. 129. 
- ntmrfiAn.'A do facto and auardian ad hoc—- 


Distinction. . 

There must be some course of conduct in wiaa 
capacity before a person can be described as a guar¬ 
dian de facto. 

A person who over many years has never inter?- 
meddled or acted as a guardian cannot come ^r- 
ward and claim to be a guardian de facto and autho¬ 
rized to sell on behalf of a minor. Suoh a person 
would be a guardian ad hoc and not a guardian 
de facto. {Marten, C.J. and Crump, J.). HABILA^ 
RANCHOD V. GOBDHAN KBSHABE. 105 I. c. 722— 

51 Bom. 1040=29 Boro. L- R. 1414- 

A.I.R. 1927 Bom. 611. 


- Imvioraliiy of minor's mother. 

The mere fact that the minor’s mother gave birtn 
to an illegitimate child is not sufficient reason for 
notappointing her as a guardian of her son’s per¬ 
son and property, where it is neither alleged nor 
proved that she was improperly dealing with the 
property while she was in possession of it. {Kotvalf 
A.J.C.). MT. GANGU V. MT. KOKQSHI. 

74 I.C. 53= A.I. R. 1923 Nag- 305. 
- Father—Suit between and minor son — Effect. 

Whore a minor files a suit for partition against 
his father, the latter's interest is, from that date, 
adverse to the interest of the minor and he cannot 
therefore as the natural guardian of the minor seek 
to bind the minor’s property by any alienation. 
{Jwala Prasad and Adami, JJ.). RamJATAN RAI 
V. Baliram Prasad. 70 I.C. 846— 

A.I.R. 1923 Pat. 26* 


- Minor: 

A minor cannot be the guardian of his sister. So* 
he cannot institute a complaint of kidnapping o0 
his sister. {Martineau, J.). KARURA v. Man Raj* 
67 I.C. 831 = 3 Ii.L.J. 588= A.I.R. 1921 Lah. 316*. 
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GUARDIAN AND WARD—Grooe negligence. 

—OroBS negligence. 

_ Failure to set upprojper defence to iuii. 

Failure to set up proper defences by the guar¬ 
dian to a suit against the minor is gross negligence 
and on that ground the minor can get the decree 
set aside. The fact that such defences might have 
been very successfully met by the plaintifl in that 
suit does not make the guardian not negligent. 
{Devadoss, J.). vadapilli Jogabao v. "^^nkam- 
MA 101 I.C. 143=25 M.L.W. B23= 

A. I. R. 1927 Mad. 497. 

- Failure to defend suit. 

Mere failure on the part of the Guardian ad 
litem to defend a suit or to appeal from a decree is 
of itself not gross negligence, since it is possible, 
that there may be a good case against the minor 
and the guardian ad Zi/ew might have thought fit 
not to incur additional expense in defending the 
suit. {Scoii-SmiiK NawAB SINGH y. GUR- 

BAKSH SINGH. 82 I. 

A.I R. 1925 Lah. 116. 

_ Filinq suit without taking legal advice. 

If the gWdian of a minor acting perfectly in 
good faith but without taking into consideration 
the legal aspects of a case files a suit on the minor s 
behalf, although it might be that it would have 
been to the minor’s advantage if the guardian bad 
not instituted the suit, the guardian is not guilty 
of gross negligence. {Phillips and Venkatasvbba 
BarjJ.). ®SUBB,AH PANDABAM V ARUNA- 

CHABAM PABBARAM. ^ ^ ^ ,925 Mad^ST?. 

_ Failure to be present at hearing of suif a£ 7 rtinsZ 

• 

ThTe guardian ad litem of a minor was absent at 
the hearing ; consequently Ihe vakil for the guar¬ 
dian was unable to explain the circumstances 
under which the witnesses to whom sulpoenas were 
taken out were not present in Court. Consequently 
the adjournment applied for was refused and a 
decree was passed by the Court a&amst th(j minor 

ddfendaut. l 

mid that thero'was gross ncgligi'nce on the part 

of the minor’s guardian and that the decree must 

be annulled : 45 Mad. 425. J?e/. Zo. {Devadoss, J .). 

T>Ar>A Sahib v. K. Gajraj Singh. 

DADA bAMin J ^ 258 = 20 M. h. W. 854 = 

A.I.R. 1925 Mad. 204=47 M.L.J. 928. 

__ Failure to produce relevant document in liii- 

^^Where in a suit by a guardian on behalf of a 
minor against a Hindu father and his four sons for 
the recovery of a debt, the guardian based the Claim 
on the Hindu law liability under which father 
and sons are liable for debt borrowed for a purpose 
Buoh as the marriage of one of the sons : and 
where the suit was decreed only against the father 
but was dismissed against the sons. 

Held, that the non-production by the guar¬ 
dian of a’ document executed by two of the sons 
who thereby undertook to share the liability with 
their father, did not under the circumstances 
amount to gross negligence by the guardian so as 
to entitle the minor to ro-open the decree on his 

attaining majority. M IT 

riTiTNNA SUBBIAH- 82 1. C- 952—20 M. Xi. W. 529 — 
CHlNNA^bu^B M. W. N. 758= A I.R. 1924 Mad. 860. 

—Guardian’s rights and liabilities. 

- Father—Ceremonies. , « , „ 

Where a minor’s interests are in no way affected, 

the father, who is a natural guardian of the minor 

until his guardianship is set aside by a competent 
Conrt has the first right to perform ceremonies 


guardian and ward—G uardian's rights and 

liabilities. 

regarding the minor, in preference to another per¬ 
son (maternal grandmother) acting as a de facto 
guardian of the minor for many years. (Beaumont, 
C. J. and Madgavkar, J.). Jalbhai OURSETJI 
Driver v. Jerbai Hobmasji palkhivala. 

32 Bora. D.R. 1301. 


■Adverse possession. 


The possession of a de facto guardian or of his 
mortgagee as a derivative owner cannot be legally 
deemed to be adverse to the minor, but when the 
de facto guardian effects a sale of the minor s pro¬ 
perty, the possession of purchasers would become 
adverse since the date they got into possession : 
35 Bom. 79 and 30 Mad. 145. Bel. on. (Sundaram 
Chetty, J.). SORIMUTBU THONDAMAN v. PERU- 
MAL AMMAL. A. I. R- 1930 Mad. 703. 

- Accounts, liability for. 

Where it has not been proved that there has 
been a regular rendering of aocounts by a guardian 
a suit by the ward for accounts lies and an order 
requiring the guardian to render the accounts can 
be passed. Where the evidence indicates that the 
guardian of property acted as guardian of the minor 
before his formal appointment he is liable for 
counts during the earlier period also ; A.I.R. 
1926 Cal. 1069, Bef. (Das and James, JJ.). ^AURI 
Lal V. Raja Babo. A I R. 1929 Pat. 626. 

- Court of Wards—Word's right to sue for 

damages. ,, , 

There is no privity of contract between the ward 

and the employee of the Court of Wards for the 
management of the ward’s estate and so the ward 
cannot sue him for any damage caused during the 
period when the Court of Wards was managing his 
estate through the negligence of the employee and 
for which period the ward has granted the Court of 
Wards a release of all his claims after the estate is 
handed over to him. (Sulaiman and Mukerjt, JJ.^ 

Md. avub V. Surajpal Singh. 911.C. 783- 

24 A. L. J. 225= A. I. R. 1926 All. 254, 

Claim against guardian personally—liability 
of minor's estate. 

A claim for damages against the guardian can¬ 
not be litigated in any dispute between the minor 
and the assignee. A claim against a trustee or a 
guardian cannot be set off in a suit brought by a 
minor on attaining majority; but a separate suit 
must be brought against the guardian or trustee. 
(Baker, J.C.). Rajaram v. RAxMCHANDRA. 

89 I.C. 944= A.I.R. 1926 Nag. 33. 

■ ■ Muhammadan haw —De facto guardian. 

A de facto guardian can only deal with the 
minor's property at his own risk and his acts aiu 
like those of any other person who arrogates to 
himself the power of transferring another’s pro¬ 
perty. He can iucur liability but can impose no 
obligation on the infant. This general rule is sub¬ 
ject to certain well-defined restrictions such as acts 
arising out of the wants of an infant but even in 
such a case it appears that the guardi-an is only 
entitled to deal with the movable property of the 
infant and cannot pledge or sell the infant’s im¬ 
movable property ; 45 Cal. 878 (P. C.), Foil. 

(Ryves, J.). ABDULLA Khan v. Mahbub Ullah 
KHAN. 76 I. C. 556= A.I.R. 1923 All. 485. 

- Reimbursement for expenses incurred as guar~ 

dian. 

If at tho time when the guardian accepted office 
some properties of the minor were in the posses¬ 
sion of a third party and if the guardian then by 
. his industry and by the expenditure of his own 
I money brought the properties into his possession 
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GUARDIAN AND WARD —Minor’s liability fop 
guardian’s acts. 

be would undoubtedly be entitled to recover as 
against the minor the money spent by him in so 
recovering the property, but he is not entitled to 
recover the money spent by him in recovering the 
minor’s properties lost through his own negUenoe 
during his office. [Das and Ross, JJ.). SHA.IKS 
Abdul Rahim v. Mt. Bakira. 61 I.C. 807= 

2 P.L.T. 556 = 6 P.L.J. 273= 
A.I.R 1921 Pat. 166. 

Minor’s liability for guardian’s acts. 

- Unauthorised persons—Joining in transaction 

entered into by guardian. 

If a mother acted bona fide, in the capacity of 
the natural guardian of her sou any disposition 
made by her is not invalid, for the mere reason that 
other persons who were nob authorised to deal with 
the property, joined -in the transaction. [Spencer 
and Odgers, JJ.). DEIVAOHILA AIYANUAR v. 
VENKATACHARIAR. 88 I.C. 967 = 22 M.L.W. 188 = 
1925 M. W. N. 536= A.I.R. 1926 Mad. 46 = 

49 M.L.J. 317. 

-A guardian cannot bind a minor by a personal 

covenant. [Baker, J.C.). Ra.7ARAM v. Ram- 
CHANDRA. 89 I.C. 944= A.I.R. 1926 Nag. 33. 

- Contract by guardian—Minor is bound if 

under his personal law he is bound to discharge that 
obligation. 

No decree can be passed against a minor or his 
estate on a contract entered intD on his behalf by 
his guardian, under which covenant no charge is 
created on the estate except in such oases where 
the minor’s estate would be liable to the obligation 
incurred by the guardian under the personal law 
to which ho is subject. As a minor is bound to pay 
father’s debt, his estate is also liable to pay such 
debts : 42 Mad. 18.5, Appr. [Prideaux, A.J.C.). 

Lalchand V. Narhar. 89 I.C. 896= 

A.I.R. 1926 Nag. 31. 

- Tests. 

Per Srinivasa Iyengar, J. —When the question 
is whether a transaction by a guardian on behalf 
of a minor should be set aside the usual test 
namely whether a man of ordinary prudence would 
have entered into such a transaction in respect of 
his own property is too bro.ad. However, it indi¬ 
cates one limit, namely, that no Court will up¬ 
hold a transaction which it considers that a man 
of ordinary prudence would not have had in respect 
of his own property. The other limit is that, sup¬ 
posing that at the time of the transaction the 
guardians who acted actually were guardians ap¬ 
pointed by the Court .and they made an application 
to the Court for sanctioning a particular transac¬ 
tion, the circumstances must bo such as the Court 
would consider justifiable for the purpose of sanc¬ 
tioning the transaction. [Spencer, Offg, C.J. and 
Srinivasa Aiyangar. J.). K. MUNAYYA v. 
M. Krishnayya. 84 I.C. 949=20 M.L.W- 693 = 

A.I.R. 1925 Mad. 215 = 47 M.L.J. 737. 
- Decree against, 

minor is as much bound by a judgment in his 
own action as if of full age, unless gross laches or 
fraud and collusion are established on the part of 
guardian. (Wmir Hasan and Heave, A. J. Cs.). 
Rameshwar Baksh Singh v. Mt. Ridh Kuer. 

87 I. C. 238 = A. I. R. 1929 Oadh 633, 
- Sale in favour of minor. 

A sale in favour of a minor can be enforced, 
especially when the consideration for the sale had 
been paid in full to the vendor, as, after that the 
minor is under no further obligation to any one: 


GUARDIAN AND WARD—Trangactlons betveei^* 

30 0. 539 (P.C.), Dist.-AOM. 308 (P.B.), j’o/L (Broad¬ 
way and Campbell, JJ.). THOKAR DAS V. MT. PUTLI. 

82 I. C. 96= 5 Lab. 317= A.I.R. 1924 Lah. 611. 
- Contracts by Guardian. 

A contract which imposes an onerous obligation 
on a minor to pay a heavy sum as rent is not 
binding. A guardian has no power to enter into 
engagements on behalf of his minor ward making 
him liable under onerous covenants : 39 0. 232 
(P.C.), Ref. The action of a de facto guardian will be 
binding on the minor’s property only if it is for the 
minor’s benefit or necessity. [Krishnan and Rame- 
sam, JJ.). RARICHAN V. MANAKKBL RAMAN. 

74 I.C. 309=17 M.L.W. 558 = 
32M. L.T 107=1923 M.W.N. 301 = 
A.I.R. 1923 Mad. 553 = 44 M. L.J. SIS. 

- Ordinary course of business — Transactions. 

In the case of a business undertaking where 
transactions are carried out iu the ordinary course 
of business, it is not neoesssary for the creditor to 
give specific evidence of benefit in each individual 
transaction. The fact that the transactions were 
carried out in the ordinary course of business is 
sufficient to raise a presumption that they were for 
the benefit of the business, and if the transaotion 
is by the gaardiau of the minor the minor is bound 
by the transaction. 18 0. 0. 84, Foil. [Daniels, 
A.J.C.). WIDAYAT HUSAIN V. PUTTU tiAL. 

67 I.C. 982=25 O.C. 6* 
A.I.R. 1923 Oodh 38. 

Rona fide acts of Management. 

A minor is bound by the act of his guardian done 
bona ade and for his benefit in the management of 
his estate. [Drake-Brockman. J.C.). MANQULAL 

V NanHI 6 *^ I- 806 = 5 N. L.J. 1 = 

19 N.L.R. 131 = A.I.R. 1922 Nag. 104. 
- Wrongful acts of guardian. 

If a guardian acted in the interests of the 
minor’s estate and took over certain crops belong¬ 
ing to a third person, for the benefit of the estates 
the estate would be liable for the value of the crop, 
so taken. 23 Bom. ^30 and 40 Mad. 632, Foil, 
[Kotval, A.J.C.). CH.ATARTA V. Dawlat. 

66 I.C. 468=5 N.L.J. 206= 
A.I R. 1922 Nag- 48. 

—Rights and liabilities. 

—Position of guardian, 

A guardian of a minor may be a quasi trustee for 
certain purposes, e. g., for money received by him 
on behn If of his ward, but it is not clear that he 
can incur expenses to any extent he likes without 
seeking the intervention of any Court in the hope 
that he would be allowed to create a charge on the 
property of the minor to that extent. [Broadway 
and Abdul Qadir. JJ.). GOPI Mal v. PannaLAL. 

72 I.C. 424= A.I.R. 1924 Lah. 339. 

—Transactions between. 

■A trADsaebion between a guardian and ward 
must be scrutinized with a groat care and if the 
ward is not represented by independent persons 
the transaction must be regarded with suspicion. 
(Spencer and Ramesam, JJ). NtMMAQADDA 
SESHAYYA V. CHERUKURY MEBNAKSHAMMA. 

98 I.O 691 (Had.). 

- Per Wazir Hasan. A. J. 0.—Fiduciary rela¬ 
tion—Person in suck position cannot take advantage 
of his position as such. 

A person in a fiduciary position shall not be 
allowed to take any advantage of his position and 
the Court will not allow a person to be placed in a 
position in which his interest shall pull him one 
way and his duty the other. Whenever two persons 
stand in such a relation that, while it continues. 
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^GUARDIAN AND WARD—Miacellaueoua. ODARDIANS AND WARDS ACT (1890)—Kata?e 

confidence is necessarily reposed by one, and the of proceedings. q 

influence which naturally grows out of that confl- ties who are in possession of the estate. Under 
•dence is possessed by the other, and this confidence the Guardians and Wards Act a District Judge has 
abused, or the influence is exerted to obtain an no jurisdiction to dispossess third persons from the 

advantage at the expense of the confiding party, property of which they may, be rightly or wrongly, 

■the person so availing himself of his position will in possession, but can at best give directions to the 

not be permitted to retain the advantage, although guardian to take necessary steps to recover the 

the transaction could not have been impeached if property. (Wctlsh and Sulaitnan, JJ.)> Habbans 
mo such confidential relation had existed: 2 White SINGH v. RAJINDER KUAB. 85 I.G. 1047= 

^nd Tudor'3 Leading Gases, 722; 7 Rev. Rep. 56; 47 All. 313=23 A.L.J. 28 = 6 L.R.A. Civ. 162= 

'aL.R. 2 Oh, 65; L. R. 3 A.O. 254, Appl. {Dalai and A.I.R. 1925 All. 277. 

Wazir Hasan, A.J.Cs.). MoHAN LaIi v. Maham* — Duty of Court. 

MAD ADHi. 89 I. C. 69= 12 0. L. J. 453= - State as guardian — Policy of law. 

2 O.W.N. 601 = A.I.R. 1926 Oudh 88. The state from the earliest times is supposed to 
'^Uisceilaneons. be the guardians of the infants and the earliest 

- Religion of Ward — Court's interference. regulations gave eSeot to this principle and made 

A Hindu died leaving behind a widow and minor provisions for the custody of the minors and when 

<>hildrea. The widow embraced Mabomedanism the state assumes direct custody of the infant it 

and took her children to live with her and they undertakes to bring up the boy as his natural father 

lived with her for a period of nearly four years. or guardian would have done, that is, in the tradi- 

"Subsequently a Hindu on behalf of the Hindu tions of the family to which after becoming major 
Mahasabha demanded them to be brought up as he has to revert. The state has made provisions 

Hindus, for the care of infants by statutory provisions such 

Held, that it was the duty of people interested to as Ooutt of Wards Act and the Guardians and 

intervene at once and to go to the Court and to Wards Act. The District Judge under the latter 

ask that the Court should protect the minor Act exercises the functions and becomes the pm- 

-children from being converted to Mahomedanism. teotor and the guardians of infants by exercising the 

But as nearly four years had been allowed to pass power to appoint guardians of the persons and pro- 
without any application, the application on behalf pt»rties of the infants. Therefore no Court should 
of the Mahasabha could not be granted. The right grudge the trouble and worry on assuming charge 
•Tiew in such a case must be what was best iu the of the estate of the minor, that would necessarily 
interests of the children. Where the children had occur so long as an infant has nob attained 
‘for a long time remained as Mahomedans and were majority. {Jwala Prasad and Kulwani Sahay, J J .). 
happy and well-looked after, no order changing MANMOHINI DASI v. HabI PeaSAD BOSE, 
their mode of life could be made, [Hears, C. J. 81 I.C. 1045 = 5 P.L.T. 415 — 

and Sen, J.). ABDUL Rahman «. Jagannath 2 P.L.R. 200 = A.I.R, 1924 Pat. 755. 

Pandey. p —Eligibility for guardianship. . , 

A. I. R- 1930 All. 86. _ —Person having intere'it in estate after minor s 

'GUARDIANS AND WARDS ACT (8 of 1890). death is not disqualified to be appoinUd guardian. 

—Applioability. Where A was appointed guardian of the person 

-A suit by minor with next friend for posses- and B. her husband, as guardian of the property of 

sion of property against a person who admits the a minor, and it appeared that B himself was en- 
minor’s title but claims to bo in possession as titled to succeed to the property in a fractional 
minor’s guardian is not maintainable, the proper share on the death of the minor, 

•procedure being under the Guardians and Wards Held, that this did not make the appointment of 

Act for the appointment of a guardian: 26 All. 6tf4, the guardians invalid, J.). MT. 

Appr. [Prideaiix, A. J.C.). "hlT. BhAQI V KASHRAM. SHABFAN v. BHOLI. 4 L. L. J. 274 = 

89 I.C. 55 = 21 N.L.R. 75= A.I.R. 1922 Lah. 396. 

A.I.R. 1925 Nag. 328. —Guardian ad litom. 

—Construction. ^ -Per Devadoss, J. —(In order of Reforenoe)— 

- Disciplinary 2 >otvers — Minor's benefit. Where there is a guardian appointed under the 

The provisions conferring special disciplinary Guardians and Wards Act and another person is 

powers on the Court for the benefit of minors must appointed as guardian ad litem and a decree is ob* 

not be interpreted narrowly so as to leave no remedy tained against the minor, in such cases there should 

against misbehaving guardians save by suit unless be no decree against the minor as he wasnotpro- 

there are plain indications in the act prohibiting perly represented in the suit and an objection may 

such a course. [Walsh, Ag. C. J. and Neave, J.j. be taken to execution on the ground that there is 

BlTARAM V. MT. GOVINDI. 80 I.C. 592= no decree against the minor. [Coutts-Trotter, G.J"., 

48 All. 458 = 22 A.L.J. 585= Madhavan Nair and Jackson, JJ.). VENKATA 

A.I.R. 1924 All. 593. SOMBSHWAR RAOv. LAKSHMANASWAMI. 

—DUpoBBeealon of third person. 115 I. C. 801 = 52 Mad. 275 = 29 M L.W. 125= 

-Where the District Judge appoints certain A.I.R. 1929 Had. 213=56 M L.J 173. (P. B.). 

persons as guardians of minors, he has no juris- —Guardian, appointment on affidavits. 

.diction to pass any order against the person who -In unoontested proceedings au order appoint- 

was in possession of the minor’s properties as tree- ing g, guardian under the Guardians and Wards 

•passer prior to such appointment. What he can do Act on the affidavits of the parties is not ultra 

is only to direct the guardian now appointed to vires. [Suhrawardy and Graham, JJ.). KAMIni 

Taring a suit against that person. [Mukerji and MATI Debi v. BHUSAN Chandra GH09E. 

Hiamatullah, JJ.). CHANDBIKA RAI u. SbIKANT 97 I. -C. 692=44 C-L.J 40= A.I.R. 1926 Cal. 1198. 
Rai. 117 I.C. 98=1929 A.L.J. 798=51 All. 899= —Nature of proceedings. 

A.I.R. 1929 All. 897. ■ Judicial or administrative. 

-An order purporting to be passed under the The proceedings under the Guardians and Wards 

^Guardians and Wards Act cannot bind third pat- Act, onee initiated by an application either for 
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6UABDIANS AHD WARDS ACT (1890) — NatuFe 
of pFoceedingB. 

appointment or for declaration of a guardian last 
or continue throughout the minority of the minor 
concerned and the filing of the papers do not put an 
end to the proceedings. The Court appointing the 
guardian, when it receives the report of the 
guardian, does not act in an administrative 
or executive capacity, but as a “Court” within the 
meaning of S. 195 (c), Criminal Procedure Code. 
{Kinlchede, A. J. C.). Tulabam Marwadi v. 
Emperor. 100 I.C. 1044=98 Cr. L. J. 388 = 
7 A, I. Cr. R. 521 = A.I.R. 1927 Nag. 184, 
-Proceedings under the Act are not intend¬ 
ed to be summary. {Koivaly A.J.C.)^ G-OPAL Rao 
V. Shbawan. 68 I.C. 291 = A.I.R. 1923 Nag. 36. 

- Nou'appearavce of parties — Procedure. 

It is a mis-conception of the Court’s duty under 
the Act to treat an appplication for guardianship 
or proposed guardian as though the applicant was a 
party in a suit and to dispose of the matter in his 
absence merely by making an order in favour of his 
opponent as though the absent person was a defaul 
ter in a civil suit. {Walsh and Ryves. JJ.). Ram 
SAHAI V. CHOTEY LAIi. 63 I. C. 567 = 

19 A.L J. 489 = A.1.R. 1921 All. 256. 
—Order against third party. 

-Thf-re is nothing in the Guardians and Wards 

Act which entitles a Court, while appointing a 
person guardian of a minor, to order a third party to 
pay anything towards the minor’s support or 
maintenance. (Campbell, J.). Mansa Ram t>. Mt. 
NAURATI. 87 I.C. 650 = 7 L.L.J. 193= 

26 P.L.R. 213= A.I.R. 1926 Lah. 427. 

—Procedure. 

- Proceeding under—Court refusing leave to 

adduce evidence—Interference in 7’evision. 

When a matter of guardianship is before the 
Court under Act VIII of 1890 it is incumbent on the 
Court to hoar such evidence as the parties desire to 
put before it. Where it does not do so the High 
Court can interfere in revision. (Suhrawardy and 
Costello, JJ.). RoSULAN BiBI v. RAHAMATU1.LA 

Khan. 34 c. W. N. 763. 

- Interference by High Court. 

The District Judge who exercises a parental juris¬ 
diction in proceedings under the Guardians and 
Wards Act, cannot be expected to observe the for¬ 
mality and precision of procedure laid down by the 
Civil Procedure Code to be followed by Court in 
the trial of ordinary suits. If the order passed by 
the District Judge is on the vhole reasonable, the 
High Court will refrain from interfering beoause 
he has not acted with proper regard to any statute 
or loss of evidence or the procedure under Civil P, 
C. {Walsh and Ryves, JJ.). Mt. KHUNDI Devi 
V. CHOTBY LATj. 83 I.C. 288 — 

44 All. 587 = 20 A.L.J. 468=A.I.R. 1922 All. 338. 
—Stay of proceedings. 

-High Court has inherent power to pass an 

order, to stay proceedings under the Guardians and 
Wards Act, and can disallow the transfer of the 
custody of the minor to the guardian appointed by 
the lower Court pending the decision or the appeal 
to the High Court: 3 C. L. J. 29, Rel. on. {Bhide, 
J.). Sham Singh v. Mt. Thavi. 110 I.C. 912= 

A.I.R. 1928 Lah. 912. 

—Visiting minora. 

--Tht-re is no machinery under the Guardians 

and Wards Act to work out the right of the mother 
under Muhammadan Law, to visit her child in the 
custody of the father as guardian. {Bigg, J-). 
HazAHA BiBIV. SUL.AIMAN PlAJI MOHAMAD. 

59 I.C. 562=13 Bar. L.T. 86. 



GUARDIANS AND WARDS ACT (1890), S. 7— 
Applicability. 

•—S. 3—Joint Hindu family. 


- Jurisdiction of ' High Court to appoint guar¬ 
dian of member. 

Section 3 of the Act provides that nothing in that> 
Act shall derogate in any way from the jurisdiction 
of the High Court. The High Court therefore has 
the inherent jurisdiction in a proper case to appoint- 
guardian of person and property of the member of a 
joint Hindu family so as to prolong his period of 
minority notwithstanding the provision in the- 
Guardians and Wards Act forbidding appointment 
of guardian of a minor in a joint family where there- 
is any adult co-parcener alive: 32 Mad. 189; 80 Bom. 
152; 25 All. 407 (P. C.); 19 Bom. 96 and 25 Bom. 
353, Ref. {Kemp, J.). NABSl TOKERSEY & CO^ 
V. Sachindranath Gajanam . 

31 Bom. L.R. 1009 = A.I.R. 1929 Bom. 475. 
—S. 3—Jurisdiction of High Court. 


Non-residents. 


There is no restriction in the powers granted^ te 
either the Supreme Court or the High Court which 
limits the exercise of guardianship jurisdiction te 
the town or to European British subjects, and even- 
if any such limitation exists, it does not apply 
where person who is outside the limits of ordinary 
original jurisdiction or who is not a European Bri¬ 
tish subject desires to avail himself of the jurisdic¬ 
tion of the Court and there is no oppoaiti^ 
thereto : 2 Cal. 357 ; 21 Bom. 137 and 2 N.W.P.H.O^ 
R. 79. Ref. and 21 Cal. 206, Diet. {Lort-Wxlhams, 

/.). TARUNCHANDRA Ghosh, In re. 

' Kin Cat. 598.. 


-8.4—Hindu husband. a 

-Where a Hindu husband admittedly had the 

astody of his minor wife and the wife leaves hi_m, 
ie husband is by Hindu Law the natural guardian. 

cd entitled to custody and comes within the 
efinition in S. 4 as being ” a person having the 
ire of the person of a minor.” {Barlee, A.J.C.)- 
HETSI PACHAN MINDU V. DELA MEGHA MINDU, 

121 I.C. 175= A.I.R. 1930 Sind 135. 

-S. 4—Interpretation. _ 

From the defiDitions of ** guardian 
ward ” as given in S 4 it appears that the word 
lardian is of general import and includes natural 
id testamentary guardians and guardians appoint- 
i by Court. {Bennetand Igbal Ahmad, JJ.). DIP* 
HAND V. MUNNI LAL. 1929 A.L.J. 1248— 


—S. 4—Jurisdiction 

--An application under S. 25 must be made to- 

the Court where the minor ordinarily resides. 
{Rutledge, C.J.). MauNG Ba THETN v. MA THAN: 

KIN. 118 I.C. 415= A.I.R. 1929 Rang. 129. 


—S. 4—“ Person.” 

- Meaning of. . 

Per Mukerji, J.—The word 'person’ as used in 
the definition of ‘Guardian’ in S. 4, Cl. (2), Guar¬ 
dians and Wards Act, is not to be read in the light 
of the meaning given to it by S. 3, Cl. (39), General 
Clauses Act. {Mukerji and Ouha, JJ.). Sm. ASA* 
LATA ROY V. Society for P.C. I. 

31 C. L. J. 272 = A. I. R. 1930 Cal. 397, 
—S. 7—Applicability. 

-Habeas corpus— Proceedings. 

Where Hindu minors were with the mother ana 
the mother was inclined towards a belief in the 
Christian religion and it was likely she might be 
ultimately converted to that religion, and she waa 
likely to bring them up in such a way that they 
would ultimately express a desire to be convertea 
to Christianity. 
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GUARDIANS AND WARDS ACT (1890), S. 

Costs—UnBQcceBsfal application. 

Sild, the proper oonrse for removal of the mother 
from guardianship and have another guardian 
appointed was under the Guardians and Wards 
Act. 

The High Court refused to exercise any powers 
under Cr. P.C., S. 491 (a): 14 M.I.A. 309 (P.C.); 46 
P.W.R. 1916 ; 20 C.W.N. 608 and 67 I. 0. 651, 

Bef, {Ramesam, J.). VEERASAMI v. GUTTIKONDA 
BATNAMMA. 112 I. C. 472 = 1 M Cp. G. 307 — 

29 Cr. L.J. 1048 = 11 A. I. Cr. R. 323= 

A.I.R. 1928 Mad. 1087. 

—g. 7—Costs—Unsnooessfol application. 

_Where a philanthropic Society unsuccess¬ 
fully sought to be made a guardian of a minor’s 
property and claims costs which cannot be regarded 
as expenses either as on account of necessaries or 
as having been incurred for the welfare of the minor 
or for protection of bis estate the society is not 
entitled to the costs. (Muherji and Ouha, JJ.). 
SM. ASALATA rot V. SOCIETY FOR 

51 C.L.J. 272= A.I.R. 1930 Cal. 397. 

—8. 7—Debuttar property. . * , < 

-No guardian under S. 7 can be appointed for 

the management of Debuttar property on behalf of 
minor shehait who cannot possibly have proprietary 
interest in it: 39 All. 196, Dissr, 33 M.L.J. 291, Foil. 
iCoutisand Das, JJ.). ^IBBY u. MT. BAHURIA 
Shuratan KUAR. 

1 Pat. 432=3 P.L.T. 805= A.I R. 1922 Pat. 527. 

—8. 7—Essentials for appointment. 

- Application. ... 

It is not open to the Court acting propr^o motu to 
appoint as guardian of the property of the minor a 
person who had not to bo so appointed: 

135 P.R. lti9S; 38 Cal 783 , A.I.R. 1924 Oudh 

126, List. [Tek Chand, J.). WT. SAKINA BEGAM v. 
WALIULLAH khan. 

A.I.R. 1928 Lab. 456. 

■Existence of property. 

1 _- 1 : 


' vote/* VC' ’ i/• X J. 

It is not an essential preliminary to taking any 

proceedings under the Act for the appointment of 
a guardian that the minor should be shown to be 
possesssed of property and it is not necessary -that 
the applicant should at first, as next friend of the 
minor, establish the right of the minor to the pro¬ 
perty in dispute : 3 All. 403, Dtst. (Gokaran Nath 
MiJa and Baea, JJ.). NAEAIN u. MT. 

GOURA 99 I. C. 222— .3 O-W.N. 985 — 

A.I.R. 1927 Oudh 68. 

—8.7—Executor under will. . 

_It is permissible to appoint a guardian of a 

minor’s estate although that estate is nob in pos¬ 
session of tho minor but in that of the executor 
under a will. But the executor’s possession can¬ 
not bo disturbed by such appointment. [Oldfield 
and Ramesam, JJ.). AWAB AMMAL /• Nara- 
YANA NAICK. 70 . ^ ^ ^ 

—8. 7 —Family arrangement. 

_An appointment of a guardian for the minor s 

property is not necessary where the previous family 
arrangements are quite satisfactory for the pr^ec- 
tion of the minors’ interests ; 93 P.R. 1914, Foil, 
{Addison J.). XJSAF ALI v. AEIBHOY MAMOONJI. 

^ 101 I.O. 259= A.I.R. 1927 Lab. 789. 

—8. 7 —Husband as guardian. 

__Although a husband is the legal guardian of 

the person of his wife where there is no necessity 

for appointing a guardian, the husband should not 
be appointed a guardian. The provisions of the 

Guardians and Wards Act should not be put in 

force in order to enable a husband to get possession 


GUARDIANS AND WARDS ACT (1890), S. 7— 
Removal of testamentary guardian. 

of the person of his wife. [Scolt-Smith, J.). A8£* 

BAI V. GiRDHARI Ram. 67 I.C. 882=^ 

3 L.L.J. 293 = A.I.R. 1921 Lab. 68. 

—8. 7—Joint Hindu family. 

-A member of a joint family cannot be ap¬ 
pointed by a Court guardian of another member of 
the family in respect of joint family property. 
Under the Hindu Law itself the active eldest mem¬ 
ber is manager of joint family property without any 
order of Court. [Dalai, J.C.). Baebib v. Cheddi 
Lal. 85 I.C. 276= A.I.R. 1925 Oudh 642. 

—8. 7—No property. ... . . 

-Court can exercise its jurisdiction to appoint? 

a guardian of the person of the minor even if he is- 
possessed of no property. It is the duty of tho^ 
father to maintain and educate his children who- 
are incapable of supporting themselves and althougK' 
the law has always recognized this duty, the Civil 
Courts have no direct means of enforcing this obli¬ 
gation. 50 as to compel him to maintain them out* 
of property in which they havo no interest: 

9 Bom, 96, Rel. on. [Mukerji and Graham. JJ.). V. 

J. WALTER V. M. J. WALTER. HI I- C. 543= 

55 Cal. 730= A.I.R. 1928 Cal. 600. 
—S. 7—Power of Court. 

-Once the power of the Court is properly itt- 

Yoked, it is competent to and advisable for the- 
Court to go into the question of appointing a person 
itself under its statutory power. It is the duty of 
the Court, as soon as any'dispute about tho guar¬ 
dianship of the minor's property or any allegation 
of detriment to the minor’s interests resulting from 
such dispute is properly brought to its notice, tO' 
sift the matter in tho interest of the minor. It can 
appoint tho applicant or any other person guardian. 
[Kotval, A.J.C,). JlWANDASv. RA.TRANI. 

64 I.C. 433= A.I.R. 1921 Nag. 97. 
—S. 7—Procedure. 

-Proceedings under the Guardians and Wards 

Act should not be summary, but a proper enquiry 
should be made and the Court should give an oppor¬ 
tunity to the parties to produce evidence and show 
which of them is better entitled and qualified to- 
act as guardian of the minors. Further it should 
be determined which of them is better entitled under 
the personal law of the parties: A. I. R. 1925 Lah. 
567 and A.I.R. 1925 Nag. 233, Foil. [Zafar Ali. ./.). 
jMT. LACHHUI V. NANAKCHAND. 107 I.C. 606= 

A.I.R. 1928 Lah. 716. 
- Fresh apj>lication from person finally ap¬ 
pointed. 

Sections 7 and S do not necessarily require that 
when once proceedings havo been instituted on a 
proper application, a separate application should be 
taken from tho person whom the Court appoints- 
though in practice it is more usual to take one. 
[Daniels, A.J.C.). MT. ISLAMAN v. Mt. M.AQ- 
BHULAN. 73 I. C. 255 = 

A. I. R. 1924 Oudh 126. 
—S. 7—Property in hands of administrator. 

——A guardian can be validly appointed of the pro¬ 
perty of a minor although an administratrix may 
have been appointed in respect of that property ; 
8 Ben. L R. 208, Foil. (Sanderson, G.J. and .Woo- 
kerjee, J.). LALIT KUMAR v. HASARATHI SINGHA. 
66 I.C. 261=48 Gal. 802 = A.I.R. 1921 Cal. 139. 

—8. 7—Removal of testamentary guardian. 

-Where a guardian has been appointed under- 

the Will of the minor’s father, it is impossible for 
Court to ignore or disregard tho provisions of the^ 
Will unless it is satisfied that the person appoint¬ 
ed as guardian under the Will is not . a fit andi 
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GUARDIANS AND WARDS ACT (1890), S. 7— 
RemoYal of testamentapy guardian. 

•proper person to have their custody. In such a 
•case the Court must consider the welfare of the 
■minors and also that any order that might be made 
will not infringe sub-S. (3) of S. 7 of the Act. 
((rreaves, i7.), LIONEL ASHBY DURKLEY, In re. 
1011.C. 609=31 C.W.N. 394= A.I.R. 1927 Cal. 389. 

- Neglect by such guardian. 

Where a testamentary guardian has taken no 
interest in the minor and has neglected the per¬ 
formance of his duties as such and has allowed the 
estate to deteriorate, it would be the duty of the 
Court to remove him under S. 39 and to appoint a 
new guardian instead. The paramount considera- 
i:ion for the decision of the Court in such oases is 
the welfare of the minor. {Tek Ckand, J.). MT. 
KiSHNO V. Mt. Partabo. 100 I.C, 738 = 

28 P.L.R. 127=A.I.R. 1927 Lah. 876. 
—8. 7—Removal order. 

-A person can apply for the appointment of 

another guadrian under S. 7, though an order of 
removal under S. 89 is not obtained. {Stuart, C.J. 
‘Cind liaza, J.), WAHOMEDI BEGAM v. MEHDI ALI 
Khan. 104 l.G. S62= A.I.R. 1927 Oudh 516. 

—S. 7—Rival claimants. 

-Where there was a dispute among the rival 

claimants for the appointment of guardian en¬ 
dangering the property of the minor and the Court 
^accepted arrangement by which the contestants 
took tach half of the property, but later on ordered 
•delivery of whole property to one of thorn, 

Held, tliat it was desirable that guardian should 
be immediately appointed for the property of the 
minor and proper stops taken for the safeguard of 
the property. {Broadway, J.). MT. MAHANDAN v. 
Mt. AishanBibi. 96 I.C. 283. 

— S. 7—Security. 

-Order appointing guardian conditional on fur¬ 
nishing security is valid—Section 7 is not controll¬ 
ed by Guardians and Wards Act, S. 34 (a); 30 M.L.J. 
508. Disc.-, 40 Mad. 776, Foil.; A.I.R. 1927 Mad. 36 
<F.B ). Diss. from;2^ I.C. 202, Ref. {Shadi Lai, C.J. 
Broadway and Tek Ckand, JJ.). SHAMOAS v. 
UsfER Din. A.I.R. 1930 Lah. 497 (F B.). 

-A guardian to the property of a minor was 

appointed on condition of furnishing security in 
1902. The guardian furnished security in 1909, 
Held, that the appointment of the guardian took 
effect from 1909. {Shadi Lai, C. J., Broadway and 
Tek Chand, JJ.). SHAMDAS v. UMER DIN. 

A.I.R. 1930 Lah. 497 (F.B.). 

- Majority Act, S. 3. 

Wh(?re a person is appointed as guardian of tno 
person or property of a minor under the^ Guardians 
and Wards Act on condition of his furnishing secu¬ 
rity, and fails to furnish the security, there is no 
appointment of a guardian within the meaning or 
S. 3 of the Majority Act such minor becomes major 
when he completes his 18th year. Such a conai- 
tioual order is invalid under the Act. «» »i . 

PcT Sadasiva Ayyar, J. —80 M. L. J.>508, • > 

40 Mad. 775, Overruled. {Goutis-TroiUr, J., 
Krishnan and Beasley, JJ.)- 
Natha Venkatesa pbrumal. 99 

49 Mad. 809=24 M.L.W. 707- 

A.I.R. 1927 Mad. 36=51 M.L.J. 726 (F.B.). 

- g 7^—Siiit 

-^—Theqiiostionof the appointment of a guar¬ 
dian for a minor’s person and property is a msitter 
fap‘^cially within the provisions of the Gi^rdians 
and Wards Act, and no suit can be brought for that 
purpose. [Ohulam Mohiuddin, 

V. ViTHU, 110 1.0. 46=A.i*R* 1®28 Nag. 297, 


GUARDIANS AND WARDS ACT (1890). S. ll-r< 
Grounds for appointment. 

— S. 8 —Eligibility for appointment. i.li 

■■ ‘Litigious person. 

Where there was nothing on the file to show that 
the applicant was not extremely fond of the minors, 
or that he was not actuated by what he believed to 
be his concern for their interest, 

Held, that the fact that he was of a litigious dis¬ 
position was not a sufficient cause for throwing oat 
his application to be appointed guardian. {Dalai 
andWa8irHasan,A.J.Gs.). NAWAB 8ARWAR-UL- 

Mulk Sarwabjung Bahadur v. Mtrza Wakbb 
ALI BEG. 87 I. 0. 902=12 O L J. 281 = 

2 O.W.N. 246 = A. I. R. 1925 Oudh 398. 
—S. 8—Official Receiver. 

-The appointment of an Official Receiver, as a 

guardian to the estate of a minor, without any ap¬ 
plication from him is contrary to the pro¬ 
visions of S. 8 : 135 P R. 1893 ; A.I.R. 1928 Lah. 
456 and 38 Cal. 783, Fall. {Tek Chand, J.). MT. 
Raloo V. y. LAL. 117 I. C. 901 (Lah.). 

—S. 8—Official trustee. 

-Under the Official Trustees’ Act, the Official 

Trustee is a Government officer appointed by 
Government and liable, under the provisions of 
S. 16 of the General Clauses Act, to be removed by 
Government. The Official Trustee as such should 
not be appointed the guardian of the property of a 
minor. {Rangnekar, J.). OMAR TYAB ABA SSARIE 

V. Ismail Tyab aba Sharif. 108 I.C. 495= 

30 Bom. L.R. 177 = A.I.R. 1928 Bom. 69. 

—S. 9 —Essentials for appointment. 

-An applicant for guardianship should reside 

within the jurisdiction of the Court of which he 
makes the lapplication : 36 All. 280, Foil. {Zafar 
AH, J.). Mt. Lachhmi V. Nanak Chand. 

107 I.C. 606= A.I.R. 1928 Lah. 716. 

—S. 9 — Inherent powers. . 

_A District Court the jurisdiction of which is, 

as defined under Guardians and Wards’ Act, has no 
inherent powers as are not expressly conferred 
upon it by the Act; A. I. R. 1914 P.C. 41, Rel. on. 
{Rupchand. A.J.C. and Barlee, Ag. J.C.). MOON- 
DOMAL CHHADALDAS OHUGH V. NAZIR, J. C. S 

Court, Sind. 121 I.C. 168 = A.I.R. 1930 Sind 48. 
—S. 10— Conditional appointment. 

Conditional order of appointment as guardian 
of property is of no effect. 

Where a District Judge appointed the father 
guardian of the property of a ward and directed the 
respondent to restore the child to her father, 
remarking that no order as regards the guardian¬ 
ship of her person was necessary, 

Held, that the conditional order of appointment 
as guardian of the property is of no effect. The 
District Judge was not correct in saying that no 
order as regards the guardianship of the person was 
“necessary”: A.I.R. 1927 Mad. 36 and A.I R. 1925 
Mad. 1085, Rel. on ; A.I.R. 1925 Mad, 393, NotfoU. 

{Waller and Cornish, JJ.). TOTA^MA. v. MARINA 

VEEBBAJU. A.I.R-1930 Mad. 19. 

—S. 10—Natural guardian. 

-—An order appointing a person who is already 

by law a guardian, is an order without jurisdiction. 

Where a person is entitled to the custody of the 
minor, being a natural guardian, the proper method 
is to pass an order under S, 12. {Walsh and Banerji, 
JJ.). Mt. ulpat Bibiv. Bafuti. 

102 I.C. 103=49 All. 773=25 A L J-88S^ 

A.I.R. 1927 All. 981. 

—8.11—Grounds for appointment. 

'Where it was alleged that an alienation oi a 
part of the property of the minors was necessary to 
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OU&RDIANS AMD VARDS ACT (1890), 8.11 — 
Notice. 

pay ofi certain debts on whiob interest was accu¬ 
mulating and that it would be impossible to 
alienate so long as the applicant did not get a 
certificate of appointment from the Court, 

Held, that this was a fit case in which the ap¬ 
plication for the appointment of a guardian ought 
to have been accepted. {Moti Sagar, J.). Mt. 
SAHAN V. SHADI. 79 I. C. 579= 

A.I.R. 1923 Lab. 601. 

—8. 11—Notice. 

- Failure to issue—Effect. 

A person who is not made party to the pro¬ 
ceedings in a guardianship case but on whom a 
notice should have been issued under S. 11 of the 
Guardians and Wards Act as a person interested in 
the matter of the appointment of a guardian is 
entitled to move the High Court to interfere in 
revision, {^hlartineau, J.). BallU nlAL v. HABDA- 
WABl MAL. 79 I C. 451 = 6 L.L.J. 219 = 

A. 1. R. 1924 Lah. 570. 
Failure to give —Revision. 

It is open to a person, on whom notice should 
have been served to come forward and object in 
revision to the order passed ; (18 O.C. 66 , Ref.). 
(Daniels, A. J. C.). MT. IslaMAN n. MT. MaQ- 
BHULAN. 73 I.C. 255=A.I.R. 1924 Oudh 126. 


— 8 . 12 —Applicability. 

- Pendency of gtiardianshxp proceedings. 

Section 12 by reason of the wording used as well 
as by reason of its location in the Statute only 
applies during the pendency of guardianship pro¬ 
ceedings. After guardian is appointed Ss. 24 and 25 
do apply ; 40 Bom. 600, Expl.', 39 Mad. 608 and 
37 All. 515, Rel. on. {Dahp Svngh, J.). INDEB 
Singh v. Karvar Kaur. 119 I C. 423= 

A.I.R. 1929 Lah. 487. 

—*8 12 —Guardian, custody of Removal from. 
_Illness of a child in the custody of the adop¬ 
tive father is no reason to make over the child to 
the natural father. (Campbell, J.). PlAJRE Lal 
V. Udat Ram. A.I.R. 1923 Lah. 376. 

— 8 . 12 —lojonctiou. 

- Marriage—Restraint of. , , 

In proceedings under the (guardians and Wards 
Act the Court has jurisdiction to issue an in¬ 
junction restraining the marriage of a ward. The 
powers of the Court in the matter of protection of 
the person and property of the minors embrace a 
wide field and the Court has jurisdiction to pass all 
suoh orders as it considers necessary and proper in 
the interests of the minors. (Jai Lai, J*.). MURARI 
LAL V. mt. Sauaswati. 86 I.C. 226= 

88 I.C. 576 — 7 L.L'J. 30= 
A.I.R. 1925 Lah. 338. 


—a. 12 — Receiver. > 

_ -Miyior's properiy—Sale of, for discharge of 

Section 12 ompower.s the Court to make such 
order for the protection of the properties of the 
minor as it thinks fit. The discretion which is con¬ 
ferred upon the Court by this section is a wide one, 
and there can be no doubt that it has the power to 
appoint a receiver, and the Receiver when appointed 
must having regard to the provisions of 8 . 141, 
Civil P C be deemed to have all powers of a Re¬ 
ceiver under the Code. Those powers would include 
the power to sell where the adoption of suoh a 
course is deemed to be necessary for the protection 
of the interests of the minor. An order, therefore, 
directing the Receiver to sell certain property of the 
minor in order to pay ofi the debts due from the 
minor’s estate, is not ultra vires of S. 12 as it is a 
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GUARDIANS AND WARDS ACT (1890), S. 

Procedare. 

matter of the discretion of the Court. (Graham and' 
Mitter, JJ.). JYOTI PRASAD LALA v. PrartdAD 
LAliA. 51 C.L.J. 38=34 C.W N. 192= 

A.I.R. 1930 Cal. 384,. 

- Power to appoint — Appeal. 

As an application under S. 12. Guardians and 
Wards Act. is a proceeding in Court of civil juris¬ 
diction, it is competent to the District Judge to^ 
appoint a receiver in suoh a proceeding under Civil 
P. C., O. 40, R. 1, and an order passed thereunder* 
is appealable as provided under O. 43, R. 1, 01. (s) • 

36 Bom. 20 and A, I. R. 1925 Lah 489, Foil. ; 
A.T R. 1924 All, 682, Expl. (Kinhhede, A. J. C.), 
GODULEBAI V. JANABAI. 116 I.C. 642= 

A.I.R. 1929 Nag. 119. 
- Order appointing — Appeal. 

A Judge before whom an application for the 
appointment of a guardian is pending has power 
to appoint a Receiver but that order is to be under' 
the Code of Civil Procedure, and not the Guardians 
and Wards Act. 

Such an order, therefore, does not come under 
S. 12 of the Guardians and Wards Act but under 
O. 40, R. 1 of the Code and is therefore appealable 
under Cl. (s) of R. 1 of O. 43. (Abdul Raoof 
J.). Mt, Chandra Wati v. Jaoan Nath Singh 
ram L.\D. 90 I.C. 611 = 7 L.L.J. 281 = 

26 P.L.R. S76 = A.I.R. 1925 Lah. 489.. 
—S. 13—Procedure. 

- Not summary. 

The procedure under S. 13, Guardians and Wards 
Act. is not intended to be summary, and a Court 
should not reject an application for the appoint¬ 
ment of a guardian of a minor without any enquiry 
at all: 63 P.L.R. 1917. Foil. (Abdul Raoof. J.),. 
Sajjam Singh v. Mt. Gujri. 105 I.C. 616=- 

26 P.L.R. 164=A.I.R. 1928 Lah. 108L. 

-The procedure under S. 13 is not intended to • 

be summary : 17 Bom. 560. Ref. (Scott-Smith, J,)... 
Mt. ZAINAB BIBI V. ABDUL KARIM. 

89 I.C. 865 = A.I.R. 1926 Lab. 117. 

Opportunity to produce evidence. 

Where there was nothing on the record to show 
either that the applicant was given a full hearing- 
or that he was given any opportunity of producing 
evidence to show that the alleged will was not 
genuine, and where there was nothing on record to 
support the statement in the written pleas of the 
relatives that the applicant was at the time litigat¬ 
ing against minor. 

Held, that the case must be sent back to the 
lower Court for further enquiry, and that the appli¬ 
cant must be given an opportunity of giving evi¬ 
dence in support of his application. •(Campbell, J.). 
YUSUP ALI MAMOOMJI v. ALLIBHOT. 

87 I. C. 646=26 P. L. R. 255 = 
A. I. R. 1925 Lah. 567. 

- Not summary. 

The proceedings under the Act are not summary 
and an order of appointment if passed without hold¬ 
ing any enquiry and hearing any evidence as requir¬ 
ed, by S 13 of the Act. or calling upon the parties 
to say whether they had any evid' nee to give or not» 
is not a reasonable one and is liable to be set aside* 
17 Bom. 660, A.I.R. 1922 All. 338, Disi. (Ein~ 
Khede, A.J.C.). Sheoshankar v. Khupchand 

83 I. C. 320 = A.I.R. 1925 Nag. 233. 

- Failure to consider whether appointment was 

for minor's welfare. 

Where the order, appointing minor’s father, as 
guardian was passed without any inquiry at ail 
into the allegations made against him in her- 
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•GUARDI&NS AND WARDS ACT (1890), S. 15^ 
Several minors. 

minor's mother in-law’s petition and in the appli¬ 
cation for appointment as guardian by a cousin of 
minor's husband, who charged him with mis-appro- 
priation, 

Beld, in appointing father as the guardian the 
Court ignored the procedure laid down by the Guar¬ 
dians and Wards Act in Ss. 11 and 13 and foiled to 
-consider whether the guardian was by character 
and capacity a fit person and whether his appoint¬ 
ment was for the welfare of the minor. His pro¬ 
cedure was thus materiallv irregular. [KotvaX, 
.A. J. C.). GOPAD RAO V. SHRAVAN. 

68 I. C. 231 = A. I. R. 1923 Nag. 36. 

—S 15—Several minors. 

- Several viwors —Separate guardians for per- 

so^is—Single common guardian for property. 

Where property is nob large and the Court has 
appointed separate guardians of persons of the 
•minors, and the appointment of as many guardians 
of property as that of persons would lead to waste, 
•property may be left in the hands of one of such 
guardians. {Mukerjx and Bennet, JJ.). MONAW- 
WAR KHAN V. TASALDI KHAN. 

A.I.R. 1930 All. 255. 

—S. IS— Supporting minor. 

-The Court, when it appoints a person as the 

guardian of a minor’s person should put the person 
appointed as guardian in a position to support the 
• minor. {][£u1<erji and Bennet, JJ.), MUNAWWAR 
Khan v. tasalli Khan. A.I.R. 1930 All. 235. 


—S. 17—Adopted minor. 

- Adoptive relations to be preferred. 

In considering the guardianship of a minor 
who is an adopted son, the first consideration must 
be with regard to tbo interest and the welfare of 
the minor, and, after that the Court has to see how 
far the intentions of the adoptive father can be best 
carried out. Nothing should be done the effect of 
which will be to frustrate the Nvishes of the adop¬ 
tive parents, by eventually leading the hoy to dis¬ 
regard the traditions of the family of his adoption. 
So long as any member of tbo adoptive family fit w 
be appointed guardian is forthoomiug, tlm Court 
should not appoint the natural father of the 
as his guardian. So in a competition between the 
.adoptive paternal grandmother and the 
father of the adopted boy the 
should be preferred: 15 C.W.N. 558, Did 
and sen. JJ.). MO^OMOHIKI^DASy^ HABI PRA- 

" • A.I.R. 1925 Pat. 4M. 

—S. 17—Arbitration. 

- Reference to—Competency of. , fu- 

The intention of the legislature is that the qu..s 
tion as to who is the most |Uitablo person f^r the 
appointment is to bo decided by 
these reasons a District Court cannot m 
the selection of a guardian to J® 

the law allows a reference 

all the parties interested agree. Is the 

ship application the party most ^^teros^d is the 

minor and ho cannot 407 

J024 Mad. 484, Reh on. (1892-96) 2 U.B R. 407 

Held not good law. (Darwood and Mya Bu, JJ-h 
MA NawE Nyun = 6 Rang. 563= 

A.I.R. 1928 Rang. 137. 

—S. 17—Directions of law. 

-Where the law definitely lays 

appointment of a certain guardian cannot be made, 
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GUARDIANS AND WARDS A0Ti^(1890)^Sl?174^ 
Eligibility for appointment. - ';ioVf 

it is not proper for the Court to disregard the law. 
even in the interests of the minor. ' (Pttf2an, <7.)» 
ANSAR Ahmad v. Samidan. 

106 I.G. 822=5 O.W.N. 87= 
A.I.R. 1928 Oadh 220. 

—S. IT—Eligibility for appointment. 

•Charitable society. 


In considering the appointment of guardian 
of the minor’s property any one having an interest 
adverse to that of the minor cannot be appointed 
such guardian, and for the proper management of 
the propj rty the character, the capacity and the fit¬ 
ness of the individual to be appointed has to be 
taken into consideration. It is for this reason that 
an individual only is to be appointed by the Court 
as guardian and not a charitable Society whose 
office-bearers are liable to change. {Mukerji and 
Guha, JJ.), Sm. asalata Roy «. Society fob 
p. o. I. 51 0. L. J. 272 = 

A. I. R. 1930 Cal. 397. 

- Married sister. 

A married sister of a minor applied for being 
appointed as a guardian. The application was 
opposed by **tbe Society for the protection of 
Children in India.” The sister was the only person 
who could be entrusted with the care of the hoy 
and there was no definite evidence of ill-treatment 
of the minor against her. The minor was above 14 
years of age and showed a decided preference for 
his sister. The other relations of the minor did 
not come forward to act as the guardian of the 
minor either in respect of his person or of his pro¬ 
perty. and there was no opposition offered by any 
of these relations to the appointment of sister as 

guardian of the minor, . 

Held, that in the interests of the minor the sister 
should bo appointed as the guardian of the person 
of the minor; the Society as a philanthrophio and 
charitable institution, willing to do good to unpro¬ 
tected children may be allowed to visit the minor, 
at his house, and take all measures necessary or 
expedient to protect the minor from harm, whether 
moral or physical, in co-operation with thegimr- 
dian : 2 0. L. R. 583. Dist. (Mukerji and OuIm, 

JJ.). Sm. asalatRoy V. Society 

51 C.L J. 272= A.I.R. 1930 Cal. 397. 
- Appointment of guardian by Court—Principles 

applicable. . 

Under the Guardians and Wards Act a Court in 
appointing a guardian or declaring a guardian of the 
minor is guided first by the provisions of S. 17 of the 
Act and secondly by what appears to be the welfare 
of the minor consistently with the law to which the 
minor is subject. By placing the provisions of the 
section above the law to whioh the minor is sub¬ 
ject the Act makes it open to the Court to consider 
other matters as well as the personal law even if 
they are opposed to that law. Thus the Court may 
consider the opinion of the minor, whatever it r^y 
be if he is old enough to form an intelligent prefer¬ 
ence and in considering what is for the welfare of 
the minor the Court must have regard to his ap, 
sex and religion and auy existing or previous rela¬ 
tions of the proposed guardian with the minor or 
his property. (Pullan. J.). NADIR MlRZ-l v. MUNNI 
Beqam. 7 0. W. N. 950= A.I.R. 1930 Oudh 471. 

-Generally speaking a Court of justice is loath 

to take sides in a ease between rival religion^ and 
where a male ohild has been born and brought up 
ill the faith of his father, he should not be handeh 
over to his mother who has left that faith, and 
has thereby stepped outside the family m which 
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•OUARDIANS AND WARDS ACT (1890). S. 17— 
Eligibility for appointment. 

she wa3 married, with certainty that the boy will 
be induced to leave the religion of his father for 
the new religion of the mother. 

Where a child is born to a Shia Mahomedan and 
’has been brought up in that faith by the father 
-till his death, and has not lived for two years 
with his mother, ahe should not be allowed to come 
•forward on the father’s death and take away from 
•the custody of his paternal grandfather the sou, 
whom she had herself left with his father from 
•the religion and surroundings in which he has so 
far been brought up. {Pullan, J.). NaditiHIRZA 
V. MtJNNI BEGAM. 7 O.W N. 950 = 

A I R. 1930 Oudh 471. 


Adverse interests. 


The uncle of the minor applied for being appoint¬ 
ed the guardian of his minor n*-phew in place of 
Tiis mother and gmudmother acting jointly. His 
-^ipplication was granted by the District Judge in 
spite of the decision of bis predecessor that the 
interests of the uncle were adverse to those of the 
minor. The reasons why the uncle’s petition was 
granted were that after the appointment of the 
mother and the grandmother serious disputes arose 
between them, and the uncle. 

Beld, in appeal that the uncle could not bo 
appointed guardian in view of the decision that his 
interests were adverse to those of the minor and 
his subsequent conduct. {-Tfii Lai, •T.). ATAR 
K.AUR V. SODHI Singh. 98 I.C. 809 = 8 L.L.J. 201. 
- Father as quardian. 

Where there was a maintenance order against the 
father, amount under which was long delayed and 
partly not paid and where tho ward, a boy of 14. 
wanted to learn tailoring while the father wanted 
■to put him to school. 

Beld, the father should not be appointed a guar¬ 
dian especially when he had re-married and'divorc¬ 
ed the ward’s mother. (Campbell, Mt. 

MUKABAB V. KABIM BAKHSH. 79 I.C 496= 

A I R. 1923 Lah. 283. 

-Whore specific charges are made against a 

person which may make it necessary to call upon 
him to account to the estate of a minor, it is advis¬ 
able not to appoint as guardian, any person on 
terms of friendship with such person. Nor is it 
-advisable to appoint a person who d^s not under¬ 
stand the business of the estate. (Kotval A.J C,). 

MT. Bajbani .. Bhaowand-AS.^^^^ 1922 Nag® 2k 


—S. 17—Husband. ^ 

_ Minor wife repud\atxnq marrxaqe—Shxa Law. 

The f.aot that the Court could not set aside an 
effective marriage would not debar the Court from 
-deciding that no effective marnago bad taken 

^^Where tho minor is a Shia girl who has been 
married to a Sunni, and who. on attaining the age 
.of maiority. has repudiated the marriage and served 
her husband with a notice of repudiation it is not 
in the interest of the girl that she should be requir¬ 
ed to live with her husband until the mimer is 
-decided by a competent Court. (Ashworth, J.). 

Mt ummatul Fatima v. Ali Akbar. 

MT. UMMAi 0 738 = 3 O.W.N. 198 = 

^ ‘ A.I.R. 1926 Oudh 521. 


—S. 17—Joint Hindu family . 

_ jnrisdictxcm of Coxirt wxth reqard , o. 

The jurisdiction of the Court of Chancery with 
•regard to the persons and estates of infants, which 
-descended to the Supremo Court of Calcutta and so 
to the High Court at Calcutta and so to the Allaha- 


OUARDIANS AND WARDS ACT (1899), S. 17^ 
Personal law. 

bad High Court by virtue of 01. (12), Letters Patent 
exists. But the High Court is reluctant to exer¬ 
cise the same in the case of a joint Hindu family as 
it is sanctioning a wholly new practice ; 17 All. 6 29 
and 2 A.L.J. 81, Foil. ; 16 Bom. 634 ; 19 Bom. 96 
and 25 Bom. 353, Ref, (Boys and Iqbal Ahmed, JJ".). 
In the matter of GOVIND PRASAD. 

112 I.C. 873=50 All 709=26 A.L-J. 595= 

A.I.R. 1928 All. 709. 

—S. 17—Minor’s wish. 

- Inquiry from minor personally. 

Court is not bound to ascertain from the minor 
in person her wishes as to her guardi.anship and the 
proposal for her marriage, and therefore omission 
to do so is not a failure to exercise jurisdiction, 
under S. 115. C.P.C. (Oldfield and Devadoss, JJ.). 
KONTHADATHAMMATj V. TH^NGASWNMT PiLIiAl. 

74 I. C. 896 = 46 Mad. 873= 18 M.L.W. 258= 
33 M.L.T. 80=1923 M W.N. 902 = 
A.I.R. 1924 Mad. 327 = 45 M.L.J. 481. 
—S. 17—Mother. 

-■Immorality~‘Wastinq minor's properly. 

Where the minor’s mother had in the past been 
immoral and had spent the minor’s money in 
wandering about the country to g t away from her 
village for her delivery of an illegitimate child, and 
it was found that she had been mismanaging and 
wasting, the minor’s estate. 

Held, the Court was clearly right in not entrust¬ 
ing the further custody of her minor son’s property 
to her (Prideaux, A. J.C ). MT. TUDSAI v. 
Mt. TULSAI. 75 I.C. 592= A.I.R. 1924 Nag. 141. 
- Preferential claim. 

Where the mother is herself willing to be 
appointed guardian and it is not found that she 
has unfitted herself by her character and capacity 
or by her previous relations with the minor’s pro¬ 
perty, to be the guardian of that property, or 
that her appointment will not be justified 
in the interest of the minor, she should be appoint¬ 
ed guardian of the property of the minora. (Kotval, 
A.J.C.). Mt. LAXMTBAT V. ABDUD Q4DTB. 

68 I.C. 474 = A.I.R. 1923 Nag. 129. 
—S. 17-^Near relation. 

- Minor's welfare—Sole consideration. 

In appointing a guardian for the property of a 
minor, the Court has to decide first whether the 
appointment of a guardian is necessary and, having 
decided that it is, it has to select from among those 
who are willing to act, the person who is most 
likely to manage the property best, and the decision 
of both points depends solely, as is laid doivn in 
Ss. 7 and 17. on what is for the minor’s welfare. 
Nearness of kin comes into consideration only 
because a person nearly related to the minor is 

his interests better and more 
keenly than a more distant relative. The wishes 
of tho persons connected most nearly with the 
minor that a certain person should be appointed to 
look after his property c.an only be taken into 
consideration as evidence that that person will 
probably be the best manager of it. (HalUfaz and 
Kinkhede, A. J. Cs.). Mt. Stiantabai v 
GUNWANT RaO. 109 I 0. 383= 

^ A.I.R. 1928 Nag. 209. 

—S. 17—Personal law. 

- Whether can be disreqarded. 

j Tho major married sister of a minor IVIuhammadan 
girl and the sister’s husband applied for the re¬ 
moval of the guardian of the minor and for the 
j appointment of either or both of them as tho 
J guardian. The lower Court, holding that the sister 
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GUARDIANS AND WARDS ACT (1890), S. 17— 
' Relation.* 

cotild not be guardian according to Muhammadan 
La'w as, her husband was not related to the minor 
within the prohibited degrees, did not consider at 
all the fitness or otherwise of the guardian sought 
to be remove d. 

Seld, that though the Court should act con¬ 
sistently with the personal law of the minors, yet 
in the present case, if it were impossible to discover 
any suitable guardian in case of the present 
guardian being unfit, the powers of the Court would 
not be circumscribed by the tenets of the 
Muhammadan Law. {Dalai, J, C.). GUNNA v. 
DargAHI. 85 I.C. 6?4=^28 O C. 172= 

A.I.R. 1925 Oudh 623 

—B. 17—‘Relation.* 


-In S. 17 (2) ‘relation’ does not mean relation¬ 
ship. {Adami and Sen, JJ.). MONOMOHINI DAST 
V. HARI Prasad. 94 I C. 808=4 Pat. 109 = 

A.I.R. 1925 Pat. 444. 

—S. 17—Welfare of minor. 

Consideratwns of. 

The circumstances that the mother of the minor 
girl has been forced to leave the bouse of the per¬ 
son claiming guardianship, that there has been 
litigation between them, that the person claiming 
guardianship is the legal heir of the minor girl 
and that the minor girl wishes to remain with the 
person who helpi d her mother and for whom she 
has life long aflcctien, make it desirable that girl 
should remain in the custody of ihe person with 
whom she has so lojig stayed. {2fears,C.J. and 
Bennet, J.). SAYIDUDDrN v. ABDUD BART. 

A.I.R. 1929 All. 857. 

- —Ties of affect ion—Religion. 

In considering the matter from the point of view 
of the welfare of the minor the Court should with 
advantage look to the circumstances which may 
possibly stand in the way of the child being pro¬ 
perly looked after. The first and paramount consi¬ 
deration of the Court is the welfare of the child 
which is not to be measured by money only or by 
physical comfort only but is to be taken in its 
widest sense. The moral and religious^ welfare of 
the child must be considered, as well as its physmaJ 
well being, nor arc the ties of aflection to be dis 
regarded though thev arc not conclusive. {Mnkergi 
and Graham, JJ./. V. J. WALTER 
WALTER. 

A.I.R. 1928 Cal. 600. 

-Court passing an order appointing a guardian 

of a minor should not solely base his order upon 
who is entitled to be guardian under Personal 
of the minor, but the Court has also to consider the 
welfare of the minor. tA.). Mt. Z - 

B.HI .. AHBUL KARIM. ^ J ^ ^^89 I- 0^865- 

- Ties of affection—Reliqion. 

Tho word ^Yclfa^o must hv taken ^ ^ ' 

sense The moral and the religious welfare must 

be considered as well as the child’s 

being and due regard must bo had ties o 

affection. iVtmkaiasubba Rao.J.). = 

AMMAL o. DANAKOTI on T w‘ q02 = 

1924 M.W.N. 870 = 20 M L.W- 9U^- 

48 Mad 299 = 26 Cr. L-J- 
A.I.R. 1924 Mad. 873= 47 M.L.J. 614. 
- Presump'ive heir of minor not smtahle. 

In case of claims of distant relations there is no 
question of preference other than what ^ 

a consideration of the minor s welfa 
made the paramount consideration under b. 17 U) 
and (2). The presumptive heir to the property of » 


guardians and wards act (1890),^S. 10-^^ 

Appointment of father. 

minor is not a suitable person to be appointed guar¬ 
dian of his person, as such a person stands to gala 
by the minor’s death. (Spencer and Venkaiasubb» 
Boo, /«r.). NARASAYYA V. Venkatappa. 

71 I.C. 298 = 17 M.L.W. 92 = 1923 M.W.N. 12= 
A.I.R. 1923 Mad. 359=44 M.L.J. 62. 
- Adoptive parents. 

The main question for the Court in matters of 
guardianship is the welfare of the child and the 
Court need not assign the personal guardianship of 
the child to the person, who in other respects has 
the best title to be the guardian. 

If the residence of a minor with the adoptive 
parents was a part of the consideration for their 
adoption of a son, they are the proper guardians- 
unless serious ill-treatment, or incompetency on- 
their part is proved (Ashworth, J.C.), MT. GANGA 
JoTi V. Dip Napain. 88 I.C. 593= 

9 O.L.J. 325= A.I.R. 1922 Oudh 129. 

—S. 17—Young step-mother, 

-It is not an inflexible rule of law that a par- 

danashin lady should not be appointed guardian of 
the property and person of a minor. But each case 
must obviously depend upon its circumstances. 

A died leaving behind him considerable property, 
his minor children, his widow and a cousin bro¬ 
ther. The widow was young and inexperienced and 
ill-treated her step-children, the minors. She could 
not manage the property satisfactorily. On the other 
hand, the cousin of the deceased was on good terms 
with the deceased, who in his last days had en¬ 
trusted the management of bis property to him. 

Held, that there was necessity for the appoint¬ 
ment of a guardian and that the cousin of the de¬ 
ceased is a suitable person to be so appointed in 
preference to the stcp*mother: 42 Cal. 95Ss 62 B.L.R. 
1913; 60 P.W.R. 1913 and 17 O.L.J. 405, Dist». 
(Bhide, J.). CHANDBAWATI V. JAGAN NATH 

Singh. Ill I.C. 208= A.I.R. 1928 Lah. 941. 

— 8. 19—Appointment of father. 

_What is meant by S. 19 is that where the, 

father of the minor is living and is not iucompe-* 
tent to be the guardian of the person of the minor, 
no other person shall be appointed as guardian of 
the person of such minor. It does not restrict the 
right of the father though he is the natural guar¬ 
dian under the personal law of the minor, to apply 
to be appointed guardian under the Act. Such 
appointment may confer on him higher rights than 
what he iJosscsses as the natural guardian and in 
dealing with the outer world the certificate granted! 
by the Judge confers a greater importance on his- 
powers than what he possesses as the natural guar¬ 
dian; A.I.R. 1922 Bom. 406. Diss. from. (Suhra- 
wardy and Grahavi, JJ.). K.\MINI IMAYI DBBI u. 
BHUSAN CHANDRA GHOSE. 97 I.C. 692 = 

44 C L.J. 40= A.I.R. 1926 Cal. 1193. 

Order directing child to be returned to father. 

The prohibition in S. 19 cannot bo held to apply 
only to pi-rsons other than the husband in Cl. (a)‘ 
and father in Cl. (/») So a father cannot apply to be 
appointed guardian of his minor child. But there 
is no objtction to an order directing the return of 
the child to the father if the case is otherwise a fit 
one for such order. (Raniesam and Jackson^ JJ.). 
LAKSHAMA REDDI V. ALTjAVTBA Reddi. 

861. C. 957 = 23 M.L.W. 213 = 
A.I.R. 1929 Mad. 1085. 
- Father can be declared guardian. 

Section 19 means that if a third party applies he- 
shall not be appointed or declared a guardian of thfr 
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GUARDIANS AND WARDS ACT (1890)» S. 19— 
Appointment of father. 

person of a minor whose father is living and is not 
unfit. If the father is the applicant, the section 
has no application. 

Per Jackson, J .—^Under S. 19, the minor’s father 
cannot he declared guardian. {Venkatasubba Sao and 
Jackson, JJ.). Raghvaiya v. M. LassR&IIAH. 

86 I.G. 640^21 H.L.W. 244 = 
A I R. 1923 Mad. 398=48 M.L.J. 179. 


- Proceedings under S. 25. 

The father cannot be appointed guardian by pro¬ 
ceedings under the Guardians and Wards Act, but 
as a nturalguardian he can take proceedings under 
S. 25 of the Act; A.I.R. )925 Oudh 282 ; 40Bom 600; 
A.I.R. 1925 Oudh 257. Ref. {Wazir Hasan, A.J.C.). 
S. AHMAD AGHA V. ZOHRA BEQAM. 87 I.C. 1024= 

12 O.L.J. 441 = 2 0. W N. 242= 
A. I. R. 192S Ondh 421. 
- Obiter —A father cannot be appointed guar¬ 
dian of the person of a minor under the Act. Ha is 
the natural guardian of the son. (Dalai, J. C.). 
Mt. Chandra Kuabv. chotey Lal. 

80 I. C. 330= A. I.R. 1925 Oudh 282. 


-A father cannot be appointed a guardian be¬ 
cause ho is the natural lawful guardian and nothing 
can take that from him. (Walsh, Ag.C.J. and 
Neave, J.). Sukhdeo Rai v. Ram Chander. 

83 I C. 24 = 5 L.R.A. Civ. 417 = 
22 A. L. J. 680=43 All. 706 = 
A I.R. 1924 All. 622. 


_A. father cannot be appointed guardian under 

the Guardians and WardsAcb. The Court is not 
authorized to appoint or declare a guardian of the 
person of a minor whose father is living, unless 
that father is unfit to be guardian. An application 
by the father himself is not intended to be excepted 
from the provisions of this section. (Bro'U/n, A.J. 

C.). Ramjan khan V. Marian bibi. 

^ 72 I.C. 200 = 4 U.B.R. 146= 

A.I.R. 1923 Rang. 120. 

_ Custody of minor son — Application under 


S 25. 

An application under the Guardians and Wards 
Act made by the father to be appointed guardian of 
the person of his minor son living with his mother 
and to have his custody, presumably, under 8. 19, 
is not competent ; he. being the natural guardian, 
can apply under S. 25 for the minor’s return to his 
custody. {Macleod, C. J■ and Shah, J.). Bai Tara 

V. MOH.4NHAL LALLUBHAI. 68 I. C. 618 = 

24 Bom.L.R. 779 = A. I. R. 1922 Bom,. 405. 


_g, 19 ~Appointment of Husband. 

- Application under S. 25. 

Where a husband applies to bo declared as 
the guardian of person of his wife for custody of 
her person, no declaration of guardianship oan be 

made under S. 19, even though the Court holds 
that the husband is not unfit to be the guardian of 
his wife. The proper course for the applicant, in 
such ease, is to make an application under S. 25, 
air. 1922 Bom. 405; xV.I.R. 1926 Bom. 228; 
a i r* 1914 P- C. 41, Ref‘ (Kemp, Ag. C.J.and 

Murnhv J.). MANXBAI HEMRAJ v. MAGANBAL 

VITHaLdaS. 32 Bom. L. R. 386 = 

A I R. 1930 Bom. 239 

_Section 19 (a) prohibits the Court from ap¬ 
pointing a guardian of the person of a minor girl 
■who is married and whose husband is not. in the 
opinion of tOie Court, unfit to be the guardian of her 
person. (Martineau, J.)■ BalLU Mal v, Harda* 
WARI Mkl.. ■79 I C. 451 = 6 L L^J 219 = 

A.I.R. 1924 Lah. 570. 
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GUARDIANS AND WARDS ACT (1890), 8. 19— 

Father as Sardian. 

—S. 19—Delegation of power bygfaiher. 

- Father entrusting the custody of his miner son 

to a friend by agreement—Such arrangement does not 
amount to adoption among Muhammadans—Father 
can revoke the agreement and apply for guardianship. 

Father is the natural guardian; he;cannot divest 
himself of that duty, or substitute another in his 
place. His duty is in the nature of a sacred trust. 
He may in the exercise of his discretion delegate his 
authority to another, such as a tutor or a school' 
master or a friend and entrust the education and 
custody of his children to that other on such terms 
as he seems fit, but such delegation is revocable. 

There is no such thing as adoption among 
Muhammadans and an arrangement of this kind is 
clearly revocable. (Walsh and Pullan,JJ.). Nazib 
KHAN V. GANB8H. 96 I.C. 617= 

A.I.R. 1926 All. 687. 

—8. 19—Father as guardian. 

- Father has inalienable right to the custody of 

his chil^. 

A father is not only the natural guardian but has 
an inalienable right over his child unless there are 
overwhelming! ciroumstanoes to the contrary: Re 
Thain, Thaxn v. Taylor, (1926) Ch. 676, Foil. 
(Walsh, Ag. C. J. and Banerji, J.). ABDUL AziZ 
KHAN V. Nanbb Khan. lOl I.C. 529= 

49 All. 332=25 A.L.J. 248= 
A I R. 1927 All. 458. 

-Father applied to be appointed guardian of 

his minor son for the purpose of withdrawing oer- 
tain deposit from a bank in the name of the minor. 
The money was deposited in the name of grand¬ 
father of the minor and the minor and was payable 
to either or survivor. Maternal uncle of the minor 
contested the application on the ground thatth 
deposit receipt was entered in his name, 

Held, th&t prima facie as the receipt was payabl > 
to either or survivor on the death of the grand¬ 
father, the legal interest would pass to the minor, 
but at any rate it was obviously for the welfare of 
the minor that he should not compelled to bring 
a suit as regards this deposit receipt and it should 
be left to the parties to establish their title to this 
receipt in a civil suit. It is not necessary to 
decide to whom this deposit receipt really belonged. 

Held, further that the father should be appointed 
guardian after furnishing necessary scourity. 
(Dalip Singh, J. MiBi Mal v. Kanshi Prasad. 

93 I.C. 328=27 P.L.R. 158. 

- Father can't be appointed guardian of minor's 

person. 

The first right to the guardianship and the 
custody of a minor boy is in the father, he being 
his natural guardian. 

The S. 19 (b) of the Guardians and Wards Act 
deprives a Court of jurisdiction under the Act to 
appoint or declare a father of minor to be the 
guardian of his person. (ShadiLal, C.J. and 
Le Rossignol, JJ.). Mt. TAJ BEGUM v. GULAM 
Rasul. 83 I.C 308=6 L.L.J. 597 = 26 P.L.R. 12= 

A.I.R. 1925 Lah. 250. 

-Where there was a maintenance order against 

the father, amount under which was long delayed 
and partly not paid and where the ward, a boy of 14 
wanted to learn tailoring while the father wanted 
to put him to school. 

Held, the father should not be appointed a 
guardian especially when he had re-married and 
divorced the ward’s mother. (Campbell, J.). Mt. 
MUKABAR V. Karim BAKSH. 75 I. 0.496= 

A. 1. R. 1923 Lah. 283 k 
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guardians and wards A0T(1890), B 
Joint Hinda family- 


1 


-The father is exclusively entitled to be the 


guardian. The words of S. 19 so far from 
being subject to the provisions of S. 17 ex¬ 
pressly override them. No other view of the mean¬ 
ing of S. 19 is possible : 38 M. 807 (P.C.), Bef. 

{Batten, J.C, and Hallifax, A.J.C.). Dhan KDMARI 
DEBT V. THAKUB MAHBNDRA SlNaH. 71 I.C. 443= 
19 N.L.R. 45 = 6 N-L J. 111 = A.LR. 1923 Nag. 199. 

—S. 19—Joint Hindu family. 

_No guardian in respect of the minor’s in ■ 

terest in the property of an undivided Hindu 
Mitaksliara family should be appointed ; 25 All. 
407, Bel. on, {Lindsay and Sulaiman, JJ.). 
Rattan Chand v. Ramkishan Murabji. 

114 I.C 743=26 A.L.J. 777 = 
A. I. R. 1928 All. 447. 

- High Court—General jurisdiction of. 

Where the father applied to be appointed a 
guardian of a minor member of a joint Miiakshara 
family. 

Held, under its general jurisdiction .and apart 
from the Guardians and Wards Act, the High 
Court bad power to appoint a guardian of the pro¬ 
perty of a minor who was a member of a joint 
Hindu family and where the minor’s property 
was an undivided share in the family property. 
{Greaves, J.).'HARI NARAIN DAS (AN INFANT). In 
re 74 I.C. 244 = 50 Cal. 141 = 

A.l.R. 1923 Cal. 409. 

—S. 19 —Mother and father. 

-The principle underlying Cl. (6) of S. 19, 

applies to a mother .as well as to a father, though 
with less force. (Baker and Hallifax, A.J.Cs.). 
Mt. SumitriBai V. Mt. Subhadra BAI. 

73 I.C. 564 = A.I.R. 1924 Nag. 178. 

—S. 19—Removal of father. 

_Although in general, parents are entrusted 

with the custody and education of their children, 
yet this is done upon the natural presumption that 
the children will be properly taken care of, and 
avill be brought up with a due education in litera¬ 
ture and morals and religion and they will be 
treated with kindness and afiection. But whenever 
the presumption is removed, whenever (for 
example) it is found that a father is guilty of 
cross ill-treatment or cruelty towards his infant 
children; or he is in constant habit of drunkenness 
and blasphemy or low and gross debauchery; or he 
professes atheistical or irreligious principles ; or 
that his domestic associations are such as tend to 
the corruption and contamination of his children; 
or that he otherwise acts in a manner injurious to 
the morals or interests of his children; m every 
such case the Court will interfere and deprive him 
of the custodv of his children, and appoint a sui^ 
able person to act as guardian and 
and to superintend their education. 

Gra/inm. JJ.). V. J. WALTER 

111 I.C. 543 = 55 Cal. 730=A I.R. 1928 Cal. ouu. 

_Without a ending that the father is unfit 

the law forbids the appointment or declaration of 
Iny otLr person to be guardian. 
voHareofthe minors is the 
{Coldstream, J.). ^^KHRUDDIN «. MT. BiBO. 

95 I.C. 558=27 P-L.R. 330=A.I R- 1926 Lah. 393. 

_When the child is in the actual custody of 

tlie father, the custody cannot 
appeal from an illegal order, 
custody of the child to the father. 

OBA^PA KUAK .. CHOTEY 


GUARDIANS AND WARDS ACT (1890),- S. 24^ 
CoDditions in oertlflcate. 


• 4 ( 


-Any friend ef a minor may approach the 

Court in the case of the minor being ill-treated and 
invoke the protection of the Court on behalf of the 
minor. But it is another question altogether if an 
outsider invokes the protection of the Court for a 
minor who is in the lawful custody of her father, 
unless the applicant can satisfy the Court that it 
is for the welfare of the minor that an order should 
he made against the father. Where a stranger, the 
spiritual head of the community made an applica¬ 
tion to deprive the father of the custody and the 
natural guardianship of the minor girl, on the 
ground that she was about to be married at the 
early age of four which would expose her to the 
risk of premature widowhood, and that the father 
was about to sacrifice his daughter’s interests by 
resorting to the practice of Sata marriages with a 
view to secure a bride for himself, 

Held, general considerations of that character, 
which are not opposed to the praotioe of the com¬ 
munity to which the parties belong, cannot bo 
ordinarily accepted as a sufficient ground for depriv¬ 
ing the father of such rights as he has to look after 
the welfare of his minor children. {Macleod, C. J, 
and Shah, J.). KBSHAV LAL MAGANDAL TRIVEDI 
V. AMBALAIi VENIRAM. 641-0. 576= 

46 Bom. 415 = 23 Bom. L.R. 122S = 

A.I.R. 1922 Bom. 278. 

—8. 20—Setting up adverse title. 

-A person in a fiduciary position cannot, with¬ 
out taking his discharge and giving up possession, 
set up as against the cestui gue trust his paramount 
title or the paramount title of a third person. This 
rule is of universal application and is without any 
exception whatever. Attorney-General v. Munro, 
64 E. R. 73, Bef. {Das and Ross, JJ). SHAIKH 
ABDUL Rahim v. Mt. bariba. 61 I.C. 807= 

2 Pat. h.T. 556=6 P.L.J. 273 = 
A.I.R. 1921 Pat. 186. 

—S. 22 —Allowance after removal. 

-The District Judge’s order granting special 

allowance to a guardian on his removal, for services 
rendered to the estate, is not appealable not open to 
revision. Section 22 of the Guardians and Wards Act 
empowers a District Judge to grant a special 
.allowance to the guardian. {IVazir Hasan, A. J. C.). 
SuRAJ Narayan Singh v. bishambhar Nath 
BHAN. 78 I.C. 138 = A.l.R. 1925 Oudh 260. 

— 8 . 23—Sale of property. 

- Setting aside. 

Wl^ere the Collector as guardian obtained the 
sanction of the Commissioner, his superior officer, 
to the sale of his ward’s property and when his 
action was challenged in the High Court, an appli¬ 
cation to remove him was dismissed and the sale 
was confirmed bv the Court, it re quite impossible 
for the minor after atUaining majority to attempt to 
sot aside the tr.insaotion. {Macleod, C. J. and 
Covaiee, J.). ABHBRAJ UMARKHAN MALEK v. 
DOLATSINGJI DESAT. 96 16. 17 = 

28 Bom. L.R. 628. 

—S. 24—ConditioDB in certificate. 

- Ward, marriage of—Leave of Court, condition 

as to. •£, X A 

A person who accepts to act as a certificated 

guardian impliedly undertakes to have custody of 

an infant entrusted on terms imposed on him by 

the Court. So long as he retains such custody and 

has not restored the custody of the infant, he 

cannot assert any riirhts which he may have unde 

the ordinary law and is bound to carry out th 

orders of the Court. If one of the condition 


1^5 CIVIL, OBIMINAL AND BBVENUE 966 


•GUARDIANS AMD WARDS ACT (1890), 8. ^24— 
Mapriage of minor. 

mentioned in the certificate issued to guardian is 
that he shall not marry the infant without the 
leave of the Court, he is bound by that condition. 
(Riipchand Bilaram and DeSouza, A.J.Cs.) PRBMJI 
KANJI V. MT. JBEVIBAI. 108 I C. 668 = 

23 S.L.R. 7S = A.I.R. 1928 Sind 129. 

—S. 24—Marriage of minor. 

-Where the Court sanctioned the marriage of 

a minor boy aged 12 to a girl aged 10 and the 
grounds alleged were that the boy who was him* 
self very rich was likely to get a very rich father* 
in-law, that the boy was grown up and desired his 
marriage and it was also said that because the 
Sarda Act which would take effect soon was likely 
to postpone the marriage for a long time it was 

better to have the mariiigo celebrated, so that the 

boy might avoid the temptations of a dissolute 
life. 

Held, that the welfare of the minor was the 
•only test in such a case and that the grounds set 
out would not be a justification for sanctioning the ' 
marriage of such a young bey. 

Held, also that it was not in the province of 
the Judge to set at naught the principle under* 
lying the Sarda Act or to teach others to flout it. 
{^VenJeatasubba Bcio and ^adhavan NaiT, -TJ,). 
VENKATARAJU t). SUBBARAO. 1930 M.W.N. 37. 

- Sanction of Court. 

The guardian for marriage of the infant, who 
may have negotiated for the marriage, must apply 
to the Distriot Judge for his sanction. Notice of 
the application should be given to the infant, to the 
. guardian of person if he happens to be different from 
the guardian for marriage, and also to sneh relations 
of the minor as the Judge may deem necessary. He 
will then consider the objections and suggestions, 
if any and then determine whether the proposal of 
the guardian for marriage is for the true welfare of 
the minor or whether the marriage is unsuitable by 
reason of incongruity of ago, inequality of rank and 
fortune or any like reason. If. on the materials be¬ 
fore the District Judge, he is satisfied that the 
marriage is not unsuitable, he will sanction it : 42 
Cal 351, Rel. on. {Rupchand Bilaram and DoSotiza, 
A. J. C3.). PRBMJI KANJI V. MT. JEEWIBAI. 

108 I.C. 668=23 S.L.R. 75= 
A.l.R. 1928 Sind 129. 

-- Injunction. 

Where on the day on which an application for 
. the removal of a guardian was dismissed, the Court 
on an oral application, made order granting a 
.pcrimvnent injunction restraining certain four per¬ 
sons, without notice to the persons concerned, from 
taking steps towards the minor’s marriage against 
the wishes of the guardian sought to be removed. 

Held, that the order was without jurisdiction 
and must be set aside in revision. [Oldfield and 
Devadoas.JJ.). Kontiialathammal v. Th.vnoa- 
SWAMI PlLLAI. 74 I.C. 896 = 46 Mad. 873 = 

18 M.L W. 256 = 33 M. L. T. 80 = 
1923 M.W.N. 902= A.l.R. 1924 Mad. 327 = 

43 M.L.J. 431. 

_Sanction by the Court to the marriage of the 

minor on the application of the certificated guar¬ 
dian of the minor should not be refused simply on 
the opposition of a relative without dealing with 
the gUJirdiau’s proposal on the merits. iMacleod, 

C. J. and Shah, J.). Ganu Gopab Sonar v. 

.J5ATTATRATA LAXMAN POTDAR. 76 I.C. 128 = 
24 Bom. L.R. 845= A. 1. R. 1922 Bom. 333. 


GUARDIANS AND WARDS ACT (1890), S. 25— 
Father's application for oaatody. 

^S. 23—Certificate of guardianship. 

- Obiter—A. certificate of guardianship i.s a pre¬ 
liminary necessity for obtaining custody of an 
infant. {Dalai, J.C.). MT. CHANDRA KUAR v. 
OHOTEY LAD. 80 I.C. 330 = 

A. I. R. 1923 Oudh 282. 
—S. 25 —ConstructlTe custody of guardian. 

-Even where the minor has never been in. the 

custody of the guardian, in order to make the Act 
workable, a fiction must be imported into S. 25, 
whereby it is deemed that the child has been con¬ 
structively in the guardian’s custody aud has left 
it. (Waller and Cornish, JJ.). TOTAMMA v. 
Marina Vebraju. A.l.R. 1930 Mad. 19. 

■ Whore the child was in the custody of the 
applicant’s (father) father-in-law, and tho appli¬ 
cant sought to obtain custody of the child. 

Held, that tho section applies on the footing that 
although the lawful guardian did not have previous¬ 
ly actual physical custody it should be deemed 
that the minor at the time of leaving or removal 
was constructively in that guardian’s custody and 
therefore he could enforce his rights under tho 
section. (Venkatasubha Rao and Jackson, JJ). 
RAGHAVAYYA 1>. LAKSHMIAH. 86 1. C. 640 = 

21 M.L.W. 244=A.I.R. 1925 Mad. 398= 

48 M L.J. 179. 

—S. 25 —Divorced mother. 

-A woman who has been divorced and has 

married a second husband, is not a person better 
suited to have the custody of the minor child than 
the father, however unsuitable the father may be, 
and is not a person who ought to be heard to say 
that the father is unsuitable. She loses the right to 
assert a olaim against the father for the child. 
(Walsh and Banerji, JJ.). Mt. ULPAT BiBI v. 
Bafati. 102 I.C. 103 = 49 All. 773 = 

25 A.L.J. 585=A.1.R. 1927 All. 581. 
—S. 23—Exercise of powers. 

■ ■ In order to take action under S. 25 it is im¬ 
material whether the minors are removed forcibly 
or whether they left tho guardian's custody of their 
own accord. (Tek Chand, J.). Amir Khan v. 
taleb Mahomed. loo I. c. 807= 

A. I. R. 1927 Lah. 266. 

—S. 23—Father. 

-When the child is in the actual custody of 

the father, the custody cannot be disturbed iii 
appeal from an illegal order under S. 25 granting 
custody of the child to the father. [Dalai, J. C.). 
Mt. Chandra kuar v. chotey lad. 

80 I. G. 330= A.l.R. 1925 Oudh 282. 
—S. 25—Father, right of, to proceed under sec¬ 
tion. 

-The father canno*-. be appointed guardian by 

proceedings under the Guardians and Wards Act, 
but as a natural guardian he can take proceedings 
under S. 25 of the Act: A.l.R. 192.5 Oudh 282, 40 
Bom. 600; A.l.R. 1925 Oudh 2.57, Ref. [Wazir Hasan, 
A.J.C.). 8. AHMED VGHA u ZOPRA RKGAM. 

87 1. C. 1024=12 O.L.J. 448 = 2 0 W.N. 242 = 

A.l.R. 1925 Oudh 421. 

— S. 23—Father's application for custody. 

- Muhammadan laio. 

Though, according to tho JIuh.'vmmadan Law, 
the mother is the guardian of her minor sou below 
7 years of age, and so an application by the father 
for the custody of a child ag,*d less than 7 at the 
time of tho application would be incompetent, 
nevertheless, if during the course of the proceedings, 
the infant has attained 7 years of age, it is open to 
the father to continue the application. 
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GUARDIANS AND WARDS ACT (1880), S. 25— 

Father’s application for custody. 

The only remedy of a father for the custody of 
his minor son is by an application undoi S. 26; 
42 M. 647 ; 88 M. 807 (P. C.), Bel. on. The words 
“removed from his custody*’ should receive a 
liberal construction as including removal from con¬ 
structive custody. A refusal to deliver a minor 
to bis natural guardian when asked to do so by 
the latter amounts in effect to removal from his 
custody. {Ru;pchtind Bilaram and Wild, A. J. Cs.). 

ALUM Khatoon V. Abdulla gul Mahomed. 

124 I.C. 381 (Sind). 

-_ Tmmoral father. 

An immoral father has not the same right 
to the custody of his children as a moral man : 
A. I. R. 1924 All. 622, Not ajopr. {Madhavan Nait 
and Thiruvenkaiachariar, JJ,). ATCHAYTA v. 
KOSARAJU NARAHARI. 120 I. C. 747= 

A. I. R. 1929 Mad. 81. 

"Where the father is content to allow another 
relation to take over and bear the burden of the 
maintenance and the education of his children for 
many years, and where during this period he is 
leading an immoral life, to take these children 
from the environment in \Nhich they were living 

and place them in their father’s house would 
amount to little more than an act of gross cruelty, 
and the faiher should not he allowed to revoke the 
authority vhich was given to the relation to have 
the custody of his children ; A.I.R. 3914 P.C. 41, 
Bel. cm : A.I E. 3924 All. 622, Z)iss. from. {Findlay, 
7 C 1. Baldeo Prasad v. Dhamabam. 

■ 103 I.C. 361 = A.I.R. 1927 Nag. 314. 

- ciifc''- —A father cannot apply under the 
provisions of 6. 25 of the Act for the custody of his 
infant son. Bis remedy is by way of suit. {Dalai, 
J C ) MT. CHANDKA KUAR V. CHOTEY LAL. 

■ 80 I.C. 330 = A.I.R. 1925 Oodh 282. 


__Koither the fact that the child has never 

been actually in the custody of the father nor the 
fact that the father has never been appointed 
guardian of the child by an order of the Court pre¬ 
vents the application of S. 25. An order appoint¬ 
ing a father guardian of his child under the 
Guardians and Wards Act would be wholly ultra 
vires. {Wazir Hasan, A J.C.). ChHOTE Lal v. 
CHANDRA KDNWAR. 80 I.C^ 7^- ‘1 » ^57 

_Tho decision of the question whether it would 

ho (or thcwelfnro of the child to return to the custody 
of its guardian depends entirely on the 
Btances of each case. When the guardian of the 
person of a ward applies for the custody of the 
ward ho is only asking the Court to help him to 
dAchargo the duty cast on him by law with refer- 
oncoto his ward and it is for those who oppose 
such an application to make out that the welfare of 
n“o w^rd wdll he bettor served by its being kept out 
rvf r'ntitodv of its guardian and retained in the 

V- 

®"robTlVM*foufyoar 1 wa“s brought up from its 

dH- ‘^L^vfrblo^dTtrr 

on the grounds ‘bat “Ft' , inntimuch as 

father’s threatening to sue him P w-vstine • 


GUARDIANS AND WARM ACT (1890), 8. 25— 

Father’s application for custody. 

before her death and had married a second wife; and^ 
(3) that as the child was brought up from its birtlK> 
by its maternal grandmother, it would be cruel to- 
remove him from her, 

Held, that none of these grounds, even if true, 
would be sufficient to deprive the father of the- 
custody of his child. Even considering the matter 
entirely from the point of view of the welfare of the 
minor, it could not be to the minor’s welfare to- 
estrange him from his father at this tender age: 
A. I. R. 1914 P. O. 41; 28 M. L. J. 442; A. I. R, 1924 
Mad. 45; A. I. R. 1924 All. 622; 29 M. L. J. 442 andJ 
29 All. 210. Bel. o»; 22 M. L. J. 247, Dist. 
{ifadhavan Nair and Thiruvenkaiachariar, JJ.). 
ATCHAYTA V. KASABAJU NARAHABI. 

120 I.C. 747 = A.I.R. 1929 Had. 81. 

-What a Court has to look to on applications' 

under Habeas Corpus is the interest of the ohild as 
being paramount. 

A father made an application for a writ of Habeas- 
Corpns directing that the custody of his son aged* 
about 7 or 8 should be delivered to him. There 
was nobody in his house to look after the ohild oF 
such tender age, he himself being a driver of motor¬ 
car, 

Held, that the High Court should not interfere 
and the proper course fo r the father would be to- 
set the Court in motion locally under S. 25, 
Guardians and Wards Act. {Coutts-Trotter, C.J.f 
Madkavan Nair and Jackson, JJ.). Shaik MOIDIN 
v.KUNHADEVI. 2 M. Cr. G. 88=^ 

A.I.R. 1929 Had. 33 (F.B.). 
-A natural and a legal guardian is not ordi¬ 
narily entitled to divest himself of the responsi¬ 
bility imposed upon him by law and to transfer it to- 
another person, and if he has transferred such 
liability to another person, there is nothing to- 
debar him to revoke such transfer unless the Court 
is satisfied that by bis conduct he baa debarred^ 
himself from revoking such authority and such 
conduct must have a direct effect for the welfare o£= 
the minor ; A.I.R. 1926 All. 687, Appl. {JaiDal, J.)% 
WAZIRKHAN V. ABDUL HAMID KHAN. 

112 I.C. 693= A.I.R. 1928 Lah. 806. 

-The prohibition in S. 19 cannot be held' 

to apply only to persons other than the husband- 
in Cl. (a) and father in Cl. (6). So a father 
cannot apply to he appointed guardian of his minor- 
child. But there is no objection to an order direct¬ 
ing tbo return of the child to the father if the case 
is otherwise a fit one for such order. {Ramesam antf 
Jackson, JJ.). (Viyyueu) Lakshama Reddy t>. 
Alla VIRA REDDI. 86 I.C. 957=23 H L.W. 213=- 

A.I.R. 1925 Maf 1085. 

_Tho father cannot be appointed guardian by- 

proceedings under the Guardians and Wards Act, but 
ft-; ft natural guardian be can take proceedings under 
S 25 of tho Act: A.I.R. 1925 Oudh 282; 40 Bom. 600; 
air 1925 Oudh 257, Ref. {Wazir Hassan, A.J.C.). 
S. AHMAD AGHA alias CHHOTEY SAHEB V. THE 

Person of Mt. Zohra Begam. 

87 1.0.1024=12 O.D.J. 441 = 

2 O.W.N. 242= A.I.R. 1925 Oudh 421. 

-- Considerations to weigh with the Court. 

A father cannot be appointed guardian under tb© 
Guardians and Wards Act He can delegate the per¬ 
formance of the daily duties of looking after tho 
ohild and for that purpose place the child under 
the custody of some one else. If he does so, it then' 
becomes the question under S. 25 for the Court ta 
decide when he applies for the restoration of tb© 
custody, whether it is for-the welfare of the minor». 
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•GUARDIANS AND WARDS ACT (1890). 8. 23— 
Father’s application for oaatody. 

Where an application is made for the restoration of 
•"the custody of the child by the father the Court 
should see what is right over the child, rather than 
try to see what the character of the father is. Thus 
a quarrel with the mother of the boy or distrusting 
the mother’s moral character are not suf&oient to 
•deprive him of the custody of the child. Nor the 
fact that he left the infant child (girl) of his in the 
• charge of his wife’s family relatives. {Walsh, 
Aq. C.J. and Neave, J.). SUKHDBO RA.I v. R.4.M 
CHANDER. 83 I. C. 24 = 5 L.R.A. CiY. 417— 

22 A.L.J. 680=46 All. 706= A. I. R. 1924 All. 622. 

•Where the minor aged 1 years was in the 


custody of the mother, and the father and the 
mother were on bad terms and the father applied for 
removal of the minor from mother’s custody and 
■for appointment of himself or some other fit person 
as guardian, 

Held, the petition should be treated as one under 
S. 25 and there wjis no reason why the petition 
should not bo granted. (Oldfield and Venkatasubba 
Bao,JJ.). SATYANAEAYANA VARAPRASADA RAO 

V. Venkata Lakshmi Narasayamma. 

73 I.C. 948=18 M.L.W. 173=1923 M.W.N. 668 = 

A. I. R. 1924 Mad. 45. 
-In an application by a father to obtain cus¬ 
tody of his minor son, the only question to be con¬ 
sidered is whether it will be in the interests and 
welfare of the minor to return to tho custody of the 
father • 38 Mad. 807, Bel. on. {Macleod, C.J. and 
Shah, J.). BAI TARA V. MohanLAL LALLUBHAI. 

63 I. C. 318 = 24 Bom. L.R. 779 = 
A. I. R. 1922 Bom. 405. 
—S. 23—Guiding principles. 

_An order under 01. (1) of S. 25 cannot be 

made but ‘for the welfare of the minor” and 
in considering ” w’hat will be for the welfare of the 
minor” regard must bo had to the age, sex .and 
religion of tho minor as laid down in Cl. (2), S. 17 
of the Act : 12 All. 213, Foil. (Zafar Ali, J.). 
MT L.ACHMI BAI V. Diwanchand. 

107 I. C. 739 (Lah.). 

__Where a person has been duly appointed 

-guardian of the person and property of a minor and 
no valid reason has been shown to change the 
guardianship of tho minor, the order for minor’s 

return should not be disturbed. (Teh Chand, J.). 

Sant Singh v. lalchand. 106 I C. 834 (Lab.). 
—S. 25—Habeas corpus. 

__On an application by the de jure guardian for 

habeas corpus in respect of a child detained against 
its will the dominant question is what conduces to 
the interests and welfare of the infant and the 
Court must dispose of the application with refer¬ 
ence to it. Tho moral, tho religious and tho 
physiciil welfare and the tics of affection as also 
the opinion of tho child if it is capable of forming 
an intelligent opinioti are to bo taken into consi¬ 
deration. The opinion of the child is an important 
element and the degree of the child’s mental deve¬ 
lopment must to a certain extent weigh with the 
Court. The age of tho infant is also an important 
factor! There is no inflexible rule in England that a 
boy over 14 and a girl over 16 will have the final 
VOU 36 and that tho wishes of the infant have to be 
given effect to. Even if such a rule exists it is too 
artificial to bo applicable in India. (Venkatasubba 
Jtoo. /.). SARASWATHI AMMAIj V. Dhanakoti 

-AmmAIj. 840= 

1924 M.W.N. 870 = 20 M.L.W. 902= 
48 Mad. 299=26 Cf. L.J. 616= 
:A.I.R. 1924 Mad. 873=47 M. L. J. 614. 


GUARDIANS AND WARDS ACT (1890), 8. 27— 
Appointment of guardian as guardian ad litem. 
—S. 25—Husband and wife. 

-Where all the requirements of 8. 25 are satis. 

fied, the Court has jurisdiction to make an order; 
the Court cannot refuse to exercise jurisdiction 
because the husband, who has applied under 8. 25 
for the custody of his minor wife, has an alterna¬ 
tive remedy, in that he can bring a regular suit: 
A. I. R. 1925 Oudh 282 and 40 Bom. 600, Dist, 
(Barlee, A.J.C.). KHETSI PACHAN MINDU v. 
DBLA MEGHA MiNDU. 121 I. G. 173 = 

A.I.R. 1930 Sind 133. 

—S. 25—Interpretation. 

-^The expression “guardian” used in 8. 25 

was not confined to statutory guardians but in¬ 
cludes the lawful guardian, such as the father, 
and tho “custody” referred to in S. 25 includes 
both constructive as well as actual custody : 
2L O. C. 194, Foil. (Walsh and Banerji, JJ.). MT. 
UEFAT BIBI V. BAFATI. 102 I. C. 103= 

49 All. 773 = 23 A.L.J. 585=A. I. R. 1927 All. 531. 

—S. 23—Jurisdiction. 

— -An application under S. 25 must bo made to 
tho Court where the minor ordinarily resides. (But' 
ledge, C. J.). MAUNQ Ba LheN v. MA THAN KiN. 

118 I.C. 415= A.I.R. 1929 Rang. 129. 
—S. 25—Prejudice to ward. 

—Whether or not the ward has been prejudiced 
by tho guardian’s choice in applying for her custody 
under S. 25 is an irrelevant consideration where the 
Court has jurisdiction to make an order under S. 25 
if it thinks it will be for the welfare of the ward to 
return to the custody of her guardian. (Barlee, 
A.J.C.). KHETSI PACHAN MiNDU V. DELA MEGHA 
MINDU. 121 I.C. 175 = A.I.R. 1930 Sind 135. 

—S. 23—Refusal of relief under section. 

-The reason that tho guardian is too weak to 

keep the minors is wholly insufficient to refuse relief 
under S. 25. It is the duty of the Courts to protect 
tho weak against the high-handed acts of the strong 
and this duty has to bo performed with greater 
vigilance when the aggrieved party is a duly con¬ 
stituted guardian appointed by the Court itself, and 
the victims are minors under its charge. (Tek 
Chand, J.). AMIR KHAN v. SALEH MahoMED. 

100 1. c. 807= A.I.R. 1927 Lah. 266. 
—S 25—Removal from custody. 

- M'eaning. 

The refusal by a person to deliver back tho child 
to its natural guardian when asked to do so by the 
latter, amounts in effect to a removal from his cus¬ 
tody and ho can, therefore, apply vindcr S. 25 of the 
Act. (^Xadhavan Nair and Thiruvenkatachariar, 
JJ.). ATCHAYYA V. KOSABAJU NARAHARI. 

120 I.C. 747= A.I.R. 1929 Mad. 81. 
—S. 26—Residence abroad. 

-While, leave for permanent rcsidouco outside 

the jurisdiction of the Court may be granted for 
good and sufficient grouixds and under sufficient 
safeguards, leave for tho permanent residence of tho 
child abroad and out of tho Court’s jurisdiction is 
not permitted except where it is manifestly advan¬ 
tageous to the child as regards health and the like. 
(^^ukerJ'i and Grahavt, JJ.). V. J. WALTER v. M. 
J. WALTER. Ill I.C. 543=58 Cal. 730= 

A. I. R. 1328 Cal. 600. 
—S. 27—Appointment of guardian as guardian 
ad litem. 

- Duty of guardian. 

Where the proposed guardian has been served 
with notice and objects to appear as such on behalf 
of the ward, the Court ought to appoint some other 
proper person to act as guardian. 
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GUARDIANS AND WARDS ACT (1890), S. 27«- 

Appointment of ^ardian as guardian ad iltem. 

The Code of 1882 contains no provision similar 
to that found in O. 32, R. 4 (3) of the Code of 1908. 
Ih the absence of any such provision, where a 
person has voluntarily applied to be appointed 
guardian of the person and property of a minor 
under the provisions of the Guardians and Wards 
Act, he is bound to deal with the ward’s properly 
as rt it were his own and to do everything which is 
reasonable and proper for the protection and 
benefit of the property entrusted to him. This 
obligation in fact arises under S. 27 of the Guar¬ 
dians and Wards Act. If therefore the Guardian 
has been served with notice of his appointment as 
guardian ad litem in a suit against his ward and 
chooses to take no steps to object to his appoint¬ 
ment, the Court may well presume that he consents 
thereto, and the mere fact that he does not enter 
appearance or defend the action cun afford no pre¬ 
sumption that he repudiates liability. 30 I. A. 182; 
30 Cal. 1021, Foil. The Court after satisfying 
itself of the fact of minority is bound to appoint a 
proper person to act oil behalf of the minor in the 
conduct of the case, but. a defect in following the 
rules referred to in S. 443 is not necessarily fatal to 
the proceedings: 34 C.L.J. 302; 30 I.A. 182. (F.B.) 
18 C. L. J. 18; 20 C.L.J. 469, Disi. (Dawson Miller. 
C.J. and Fester, J.). THAKUR Ta.tesrwar DOTT v. 
Lakhan Prasad Singh. 83 I.C. 290= 2 Pat. 296= 
4 P L.T. 127 = 1 Pat. L.R. 59 = 1923 P.H.C C. 88 = 

A.l. R. 1923 Pat. 231. 

—8. 28—Powers and duties. 


■ ■ Once a person, natural guardian or a stranger 

is appointed guardian of a minor by order of the 
Court passed in uccoidanco with the provisions of 
the .\ct as contained in Ss. 28 to 31, ho is clothed 
with all the obligations imposed by that Act in 
dealing with the ward’s property. It is not in his 
powj r to throw ofi those obligations by the exercise 
of his own volition and pose as a natural guardian 
and act in that status : 36 Mad. 295 (P.C.), Bel. on. 
Nor can an alienation by him be upheld, if it is 
made without the sanction of Court, on the ground 
that it WHS entered into as natural guardian and 
was for the beiiefit of the minor. (JVazir Hasan 
and Neave, A.J.Cs.). Rahieshwar Baksh Singh 
V. Mt. RIDH KUER. 87 I. C. 238- 

A.I.R. 1925 Oudh 633. 

—8. 28—Sale. 

-A sale bv a certificated guardian in contra¬ 
vention of Ss. 28 and 29 is voidable and not void. 
{DasandFml AH, JJ.). GOBABDHAN LAE v. 
Sheo Narayan. 117 I.C. 161=8 Pat 226— 

A.I.R. 1929 Pat. 202. 

—S. 29—Compliance. 

-( ivil P. C., O. 21, R. 83-Case coming under 

both provisions— Compliance under S. 29 is not 
rendeuHl \njneccssary : 23 Bom. 287 ; 31 All. 3r8, 
Foil. (Multerji and Cuming, JJ.). 

Mohan sarma v. ivianorama Dasi. 70 I.C. 990 
49 Cal. 911 = 36 C.L.J. 326 = 28 C W.N. 57 = 

A.I.R. 1922 Cal. 150. 

—S 29 -Compromise. ^ _ 

_ Civil P. C.. O. 32, R. 1 —Guardian ad litem. 

The provisions of S. 29 of the Guardians and 

Wards Act and O. 32. R. 7, C. P. C. are Uvo 

distinct provisions for the purpose of safeguarding 

a minor’s interests under different (^n^ngencies. 

It is erroneous to set aside under S. 29 Guardians 

and Wards Act a compromise entered into by a 

guardian of minor appointed for the purposes of 

litigation, on the ground that no permission of the 

district Judge for the compromise had been obtain- 


OUARDIANS AND WARDS ACT 
Contract to sell. 



), B. 29*^ 


ed:8 C.L.J. 266 and 35 0. L. J. 203, Bel. on. 
(Fforde and Johnstone, JJ.) CHET RAM v. BBIM 
SAIN. 122 I.C. 103=31 PX.R. 13ii= 

A.I.R. 1930 Lah. 250. 

- Court guardian. 

A Court guardian granted a lease of the minor’s 
properties for a term of 7 years without obtaining; 
the sanction of the Judge under S. 29 of the Aot;^. 
but the lease was in accordance with a compromise 
entered into with the sanction of the Court, 

Held, as the sanction of the compromise by the- 
Court under O. 32, R. 7, O.P. Code, signified that 
the compromise was for the benefit of the minor, 
which is also what S. 29 of the Guardians andi 
Wards Act signifies, the lease was valid. (Stephen 
and Mullick, JJ.). ABDDR RAshid v. Sheikh 
KHANDKAR. 68 I.C. 997 = 35 C.L.J. 206.. 

—S. 29—Conditions regarding alienation. 

- Conditions precedent and conditions subse¬ 
quent. 

A distinction must be drawn between a condition' 
precedent and a condition subsequent imposed om 
the guardian of a minor to transfer the minor’s- 
property. Non-compliance with a condition prece¬ 
dent will vitiate a transfer made by the guardian. 
But the same cannot be the effect of non-com¬ 
pliance with a condition subsequent unless there ia 
something in the order granting permission to* 
transfer the minor’s property casting an obligation 
on the transferee of that property to do some act. 
subsequent to the execution of the deed of transfer 
in his favour. The only duty cast upon the trans¬ 
feree by law is that ho must satisfy himself that 
tlie order sanctioning the transfer has been strictly 
complied with by the guardian up to the time of 
the execution of the deed of transfer, and that no- 
conditions precedent imposed by the order have- 
been violated. If the conditions precedent have- 
becn complied with by the transferee in conformity 
with the permission granted by the District Judge,, 
a good title will pass to the transferee, and the 
failure of the guardian to comply with the sub¬ 
sequent conditions cannot divest the title already 
vested in the transferee by the transfer; 26 O.W.N. 
218; 3 A.L.J. 30, Bel. on', A.I.R. 1924 All. 474, Dist. 
(Iqbal Ahmed and Kendall, JJ.). SUBHAN ALI w.. 
CHlTTO. 102 I.C. 804 = 25 A.L.J. 725 = 

A. I. R. 1927 AH. 631. 

- Non-compliance. 

Where the District Judge acting under the Guar¬ 
dian and Wards Act empowers the guardian to sell 
a property of the minors for an alleged debt of theirs 
and further directs him to put in the bonds after 
these have been satisfied and so endorsed by the 
creditor it. does not follow that non-compliance 
with the latter direction vitiates the sale if actually 
carried out and the vendee has all along been in 
possession of the purcha.<?cd property. Where the 
same property is held partly by adult oo-sharers and 
partly by minors the very fact that the minor’s share 
was sold for a price a little over that for w'hich the- 
shares of adult co-owners was sold goes to indicate 
the f< 07 irt fides of the sales of the shares of the 
minors, (Chitty and Richardson, JJ.). DTAM KHAN- 
V. SARAT Chandra De. 95 I.C. 421 — 

26 C. w. N. 218.. 

—S. 29—Contract to sell. 

- Specific performance. 

Specific performanoe will not be granted where- 
de facto guardian has entered into a contract wJthj 
a third party for the sale of the minor’s property_^ 
To direct the contract to be carried into effect a*. 
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aOAROUNS AND WARDS ACl’ (1830), S. 29— 
Daty of Court. 

against the minors is to sanction a plain 
trust on the part of de facto guardian: 45 0. 878, Foil, 
{Das andFosUr.JJ.). Haq o. MOHIMMAD 

Yehia Khan. 78 I.C. 483— 4 oa 

2 Pat. L.R. CiTr.l81= A.I.R. 1924 Pat. 81. 

—B. 29—Duty of Court. 

•Sanction of Court — Effect. 

It is the duty of the Court to which an applica¬ 
tion is made under S. 29 of the Act for sanction of 
the sale of a minor’s property, to satisfy itself by 
enquiry that the transaction is necessary and is for 
the minor’s benefit and a creditor is entitled to rely 
on an order of sanction as evidence that the Court 
has satisfied itself on this point and that the trans¬ 
action is a proper one; A.r.R. 1922 Mad. 135. Rel. 

11 Cal. 379 at 383, FoW. {Daniels andNeave, JJ.). 
BUDDHOO (alias) GULAB DAS V. SHBO CHARAN, 

BHAGWAN das. 

5 L. R. A. Civ. 726 = 47 All. 8- 
A.I.R. 1924 All. 875. 

- Sanction of Court^Effect. 

The Guardians and Wards Act throws the entire 
responsibility for granting permission^ to the guar¬ 
dian to do any of the acts mentioned in S 29 upon 
the Civil Court and therefore a due enquiry by the 
Civil Court must take place before the permission 
can be granted by it to the guardian to do any of 
those acts. Where therefore an order has been made 
authorising the guardian to raise a loan on the 
security of the infant’s estate the lender of the 
money is entitled to trust that order, and he is not 
bound to inquire as to the expediency or necessity 
of the loan for the benefit of the infant’s estate. If 
any fraud or underhand deiling is brought home 
to him that would be a different matter ; but. apart 
from anv charge of that kind, he is entitled to rest 
upon the order : 5 Cal. 363 and 11 Cal. 379 (P.C.), 
Foil.', A.I.R. 1922 Mad. 135, Ezyl.', 6 M.I.A. 393 

^^T^'e’vi^w that the order of the District Judge 
afiects no more than the question of onus of proof 
is not acceptable. (Das and Allanson, JJ.). 
MAHAB-B DAS V. JAMUN.\ PRASAD. 

112 I.C. 438=8 Pat. 48 = 9 P.L.T. 333 = 

A. I. R. 1928 Pat. 543. 

—S. 29—Loans. 

- .Minor's marriage. 

Where guardian is not required by the conditions 
of her appointment to take the leave of the Court 
for arranging a marriage of her ward and she cele¬ 
brates the marriage and incurs a loan by charging 
the minor’s property, shells entitled to have permis¬ 
sion of the Court for arranging to re-pay the loan. 
{Campbell, J.). Mt. Nihah Bai v. The Orown. 
97 I C. 823=27 P.L.R. 292= A.I.R. 1926 Lah. 438. 

_ 8 . 29 —Loans in personal capacity. 

_^When certain items of consideration for a 

mortgage by the guardian of a minor with sanction 
of the Court under S. 29 represented loans previous¬ 
ly advanced to the guardian on his own responsibi 
litv but the Court sanctioned the mortgage with 
full knowledge of that faot, the mortgage is valid 
even as regards those items [Venkatasuhba Rao and 
TJ ) Raman V. Tipuonanasambandam 
T AT 99 I-O* 663 = 50 Mad. 217 = 

stlijual. 25 M L W. 25=A.I.R. 1927 Mad. 233 = 

51 M.L.J. 869. 

— 8 . 29 —Mortgage and sale. , „ , 

_ .power of private sale gwen to mortgagee— 

permission to mortgage will not imply a 
permission to soil unless it is expressly conferred.i 
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And even when permission to sell is expressly 
conferred it is enacted by S, 31 of the Act that the 
Court may in its discretion attach to the permis¬ 
sion any reasonable condition such as that tho 
sale shall not be complete without the sanction of 
the Court or such other conditions as are enume¬ 
rated in Cl. (8) of that section. Absolute power 
of sale without the intervention of the Court 
conferred on the mortgagee is invalid and <>f no 
efieot so far as it afiects the shares of the minors 
whose guardian has been appointed underlS. 29; 
11 Cal. 379, Foil. {DeSouza, A.J.O.). ABDUL 
RAHIM V. ABDUL HUSSEIN. 106 I.C. 872= 

22 S L.R. 243=A.I.R. 1928 Sind 101. 

-There is no distinction of principle between 

a sale and a mortgage as to the granting of sanction. 
{Venkatasubba Rao and Reilly, JiT.). RAMAN v. 
Tirugnanasambandam. 99 1.0.660= 

50 Mad. 217 = 25 M.L.W. 23 = 
A.I.R. 1927 Mad. 233=51 M.L J. 869. 

—S. 29—Order of sanction. 

- Validity. 

12*7611 wli 6 r 6 the Judg 6 ss-DotioDlng ali 6 Dfttion 

does not recite the necessity specifically in his 
order of sanction, if the record shows that the 
affidavits or the petitions before him set out tho 
necessity clearly and the says “sanction granted’’ 
or words to this efitet, it can be presumed that he 
adopted the necessities and reasons and the sanc¬ 
tion is valid. {Venkatasubha Rao and Reilly, JJ.). 
RAMAN V. TIRUGNANASAMBANDAM. 

99 I.C. 660= 50 Mad. 217 = 25 M.L.W. 25= 
A.I.R. 1927 Mad. 233 = 31 M.L J. 869. 

—8. 29—Powers and duties of certificated goar- 

- Speculative business—Startxng of. 

The position of a certificated guardian is analo¬ 
gous to that of a trustee. The powers of a certificat¬ 
ed guardian in respect of starting new and specula¬ 
tive business are not wider than those of a karta. 
He has no power to start an entirely new business 
of a risky character unless compelled by necessity 
and for protection and benefit of the family : 
A.I.R 1922 P.C. 287 and 20 C.W.N. 500, Rel. on. 
{Sulaiman and Boys, JJ.). Ram DiN v. MANSA 
Ram. 1929 A. L. J. 1140 = 51 All. 1027 = 

A.I.R. 1929 All. 890. 

- Building housesm 

The defendant who held the appointment of a 
guardian during the minority of the plaintiff by 
the will of tho latter's adopted mother built two 
houses on tho plaintiff's land with money taken 
out of the minor’s funds and the rest was borrowed 
on the security of this very property. The plaintiff 
on attaining majority brought the suit against the 
defendant praying for a decree for settlement of 
accounts and possession of the land after demolition 
of the house. The trial Court while partly decree¬ 
ing the plaintiff’s suit ordered that tho dofondanfe 
should remain in possession of the houses and the 
site on which they stand for a period of 4.5 years 
and that he should pay a certain ground rent to tho 
plaintiff, 

Held, that the order of the trial Court which 
practically amounts to an enforced sale of the 
plaintiff's land to the defendant on the latter's 
paying to the former a small premium, is not 
equitable and therefore cannot stand. {Broadway 
and Agha Haidar, JJ.). Thakar DAS v. NArAIN. 

109 I.C. 165 = 9 L. L. J. 488= 
29 P. L. R. 46 = A.I.R. 1928 Lah. 90. 
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—S. 29—Rights of alienee. 

' When an order of the Court has been made 

authorizing the guardian of an infant to raise a 
loan on the security of the infant’s estate, the 
lender of the money is entitled to trust to that 
order, and he is not bound to enquire as to the 
expediency or necessity of the loan for the benefit 
of the infant’s estate, and where an alienation has 
been made with the sanction of the Court, the 
alienee can rely upon it and the alienation must be 
upheld unless the alienee has been a party to a 
fraud or collusion or has been guilty of any under¬ 
hand dealing: 11 Cal. 379 (P.C.), Foll.\ 5 Cal. 363, 
Expl.\ A.I.R. 1922 Mad. 135, Diss. from, {yenkata- 
subba Rao and Reilly, JJ.). RAMAN v. TIR0GNANA- 
SAIIBANDAM. 99 I.C. 660=50 Mad. 217 = 

25 M.L.W. 25 = A.I.R. 1927 Mad. 233= 

51 M. L. J. 869. 

—S. 29—Transfer, what is. 

- Surrender of ex-proprietary holding—Sawtion 

of Court. 

As an ex-proprietary tenant cannot transfer his 
ox-proprietary holding, the surrender by him of 
such holding is not a transfer within the meaning 
of S. 29 of the Guardians and Wards Act, so as to 
require the previous permission of the District 
Judge by a guardian to surrender such a holding of 
his ward. {Iqbal Ahmad, J.). BALWANT SiNOH 
t>. Hardeen. 101 I. C. 804=8 L.R.A. Rev. 158= 

A.I.R. 1927 All. 546. 

—S. 30—Alienation in contravention. 

-Alienation of the property of a minor by his 

guardian in contravention of the directions con¬ 
tained in the order of the Court stinctioning the 
alienation is not protected by the sanction. 
{ifukerjee, J.). ManoaTj Kubmi v. Sheo Saran. 

98 I.C. 500 (All.). 
-Mortgage in contravention of order of dis¬ 
trict Judge is voidable by minor. Minor is not 
also affected by a decree on the mortgage against 
him with a guardian whoso interest is adverse. 
Sanction for usufructuary mortg.ago does not in¬ 
clude one for simple mortgage. {Daniels and Dalai, 
JJ.). Chiranji L\l V. Saved ilias AI/I. 

79 I C. 556=46 All- 620=22 A.L.J. 493 = 
5 L.R.A. Civ. 360=A.I.R. 1924 All. 751. 

—S. 30—Alienation without sanction. 

-Where a person purchased property from a 

guardian but it appeared that the sanction of the 
Court had not been obtained and the guardian 
effected a second sale in favour of another person 
wlio sued to recover possession, 

Hold, that the Court could grant a deotoo condi¬ 
tional on the purchaser reimbursing the prior 
purchase as regards the monies he had paid under 
the sale for the minor’s benefit. (S. K. Qhose, J-)- 
Nagbndranath Ghose V. Mohtni Mohan 
130SE. 34C W.N. 948. 

-Minor’s property was mortgaged by certifioat- 

< d guardian but without permission from District 
Judge .and was subsequently sold with such per- 
iiussion. The vendees undertook to pay the mort¬ 
gage but did not pay it. In a suit by mortgagee, 
Held, that the vendees were not estopped from 
challenging validity of the mortgage but as re- 
prosentativos in-interest of the minor, could only 
1)0 permitted to get rid of the liability created by 
tho mortgage on condition of making restitution to 
the extent to which the minor was benefitted by the 
mortgage money: 8 A. L. J. 754, Rel> on, (Ashworth 
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and Iqbal Ahmad, JJ.). MAKSUD ALI KhAN v. 

Sbbikh Abdullah Khan. 1081.0.728= 

50 All. 218=26 A.Ii.J. 1017 = A.I.R. 1928 All. 77. 

. . 'A sale without the sanction of the Court by 

the certificated guardian is not void in toto but is 
only voidable, and if the minor has been, benefitted, 
he cannot avoid the sale without restoring the 
benefit to the purchasers. {Mukerjee, J ). MANGAL 
Kurmt V. Sheo Saran. 98 I C. 500 (All.), 

-Vendee from guardian of a minor, under a 

sale for which the guardian had not obtained 
Court’s permission obtains a good title to the, pro¬ 
perty till the sale is set aside at the instance of the 
minor. {Macleod. C. J. and Coyajee, J.). Naba- 
SINaACHARYA GOPALACHARYA- SHURPATI U. 
Tulsabai Rambhat Dandavati. 87 I.C. 712= 
27 Bom. L.R. 4S3 = A.I.R. 1925 Bom. 320. 

-It is not open bo any person dealing with a 

certificated guardian to support an unauthorized 
sale of a minor’s property by calling in aid the 
personal law of the minor. An unauthorised sale 
by guardian appointed under Act XL of 1858, would 
be voidable and not void if made after the repeal of 
that Act. {Rankin and B.B. Qhose, JJ.). DAS RAM 

Chowdhuuy V. Tirtha Nath Das. 

81 I.C. 522 = 31 Cal. 101= A.I.R. 1924 Cal. 481. 

-A disposal of immovable property by a 

guardian in contravention of Ss. 28, 29 is 
voidable at the instance of a tenant also who holds 
it from guardian. {Mear$, C.J., Walsh and Banerji, 
JJ.). JITAN TAMBOLI V. NAMCO. 

A.I.R. 1922 All. 45 (F.B.). 

—S. 30—Appeal. 

■ An appeal does not lie from an order passed 
under S. 30 of the Act. {Piqgott and Walsh, JJ.). 
Lachmi Prasad v. balded Dube. 

87 I.C. 251 = 44 All. 458=20 A.L.J. 390= 

A.I.R. 1923 All. 14. 

—S. 30 —Contents of sanction order. 

-Tho object of the legislature was to guaran¬ 
tee au enquiry by the Judge and a determination by 
him to his own satisfaction that the alienation 
sanctioned was necessary or advantageous. But 
where there w'as no enquiry tho order was not a 
nullity. The legislature contemplated an enquiry 
by the District Judge into the nature of the pro¬ 
posed transaction before he sanctioned an aliena¬ 
tion by a guardian of the estate of his ward. But it 
does not follow that if sanction has been granted 
by tho District Judge without enquiry, his act is 
without jurisdiction and that tho transaction is 
invalid. The effect of such omission cannot be 
more far-reaching in its destructive operation than 
an alienation by the guardian without the requi¬ 
site sanction. In that event. S. 30 provides that tho 
alienation i.s not void bub voidable, and in order to 
avoid it, the plaintiff must face tho fund.amental 
question whether tho transaction was for his benefit. 
{Uookerjee and Rankin, JJ.). PRAHLAD CHANDRA 
CHOWDHURY V. RAMSABAN GHOWDHURY. 

81 I.C. 630=38 C.L J. 213 = A.I.R. 1924 Cal. 420. 
—S. 30 — Contract without authority. 

- Voidable and not void—Refund of benefit. 

A contract entered into by a certificated guardian 
without authority is nob void but only voidable and 
the party rescinding the contract must, if he has 
received any benefit thereunder from the other party 
to the contract restore such benefits so far as may 
be : 42 Mad. 86 and A. I. R. 1928 Lah. 250. Ref. 
{Stdaiman and Boys, JJ.). Ram Din v. MANSA 
Ram. 1929 A.L.J. 1140=61 All. 1027 = 

A.I.R. 1929 All, 890. 
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—S. 30—Contravention, what U. 

I If the guardian of the minor sold less than 

what he was authorized to sell that cannot be held 
to constitute contravention of the permission in 
;auy sense of the word. The further fact that the 
sale deed represents the share transferred thereby 
as constituted of the plots of land mentioned at 
the foot of the sale*deed is equally not a contra¬ 
vention of the permission, though the permission 
may not refer specifically to those plots, provided 
the plots specifically mentioned in the sale-deed 
oxactly represent, both in quality and quantity, 
the fractional share purported to be sold. (Wazir 
■Sasan, Ashworth and Simpson, A.J .Cs.). RAGHU- 
NATH Singh v. Dhondhi Singh. 

95 I.G. 680 = 2 O W.N. 796 = 
A. 1. R. 1926 Oadh 169 (F.B.). 

—S. 30—Duties of transferee. 

- Compliance with terms of sanction. 

When a minor’s certificated guardian transfers 
the minor’s property with the sanction of the Dis- 
“trict Judge the person intending to take the pro¬ 
perty must see that the terms imposed upon the 
transfer by the District Judge are complied with. It 
is not open to him to say that the conditions were 
impossible of compliance and therefore he took the 
minor’s property without complying with them. 
(Kanhaiya Lai and Mukherji, JJ.), KiSHORI RAM- 
ANJI V. buLEV R\M. 78 I C. 226= 

22 A.L J. 155 = 5 L.R.A. Civ. 77 = 

A.I.R. 1924 All. 474. 
—8. 30 —Pardanashin lady guardian. 

_Once a sale is proved to have been effected by 

a certificated guardian without the permission of 
the District Judge it becomes voidable without any 
enquiry as to whether the terms of the transfer 
w^e favourable to the minors or nob. Where the 
sale by itself was in favour of the manager of the 
property of minors, whose guardian was a parda¬ 
nashin woman and where there was no permission 
for sale of the property in favour of the manager. 
Held, that the sale in his favour was voidable: 
1 O. W. N. 775, Foil. {Dalai and Wazir Hasan, 
A. J- Cs.). Mohan lal v. Mohammad Adit. 

89 I. C. 69=12 O.L.J. 453 = 2 O.W.N. 601 = 

A.I.R. 1926 Oudh 88. 
— S. 30—Partner of firm as guardian. 

_^Whero a managing partner of a firm is also 

appointed guardian of minor partners under the 
Act. his powers must be exercised in accordance 
with the provisions of the Act and therefore a 
mortgage of the minor’s properties efleebed with¬ 
out the sanction of the District Judge can be in¬ 
validated at the instance of the minors or the per¬ 
son interested under S. 30. (B. B. Qhose and Roy, 

JJ 1 SOLEMA BII3I V. HAFEZ MAHOMED. 

104 I.C. 833 = 54 Cal. 687 = 
A.I.R. 1927 Cal. 836. 
_g, 31 —Alienation without sanction. 


-Specific Relief Act, S. 27—Minor’s property 


sold with Court’s sanction—Guardian contraotiug to 
sell to third person before Court’s sanction—Specific 
performance cannot be granted as against purohasor 
with Court’s sanction. {Newbould and B. B. 

Ghose. JJ.). Tarini Kumab Dutta „ 

CHANDRA DAS. 85 10. 667 — 

^ A.I.R. 1925 Cal. 1160. 

•Once a sale is proved to have been effected 


by a certificated guardian without the permission 
«£ the District Judge it becomes voidable without 
■Any enquiry as to whether the terms of the trans- 
det were favourable to the minora or not. W here 
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Draft of salo'deed. 

the sale by itself was in favour of the manager of 
the property of minors, whose guardian was a 
pardanashin woman and where there was no per¬ 
mission for sale of the property in favour of the 

manager, . ^ ^, 

Held, that the sale in his favour was voidable : 

1 O. W. N. 776, Foil. {Dalai and Wazir Hasans 
A J. CsX Mohan Lal v. Mohamed adit. 

89 I.C. 69=12 O.L.J. 453= 

2 O.W.N. 691=A.I.R. 1926 Oudh 88. 
—S. 31—Attacking sanction. 

-On an application by a guardian to the Dis¬ 
trict Judge for permission to sell the minor’s 
property to pay off certain debt, the Judge passed 
an ordot simply granting permission to sell a 
portion of a property to defray a debt of Rs. 6,700. 
The guardian however effected a sale for Rs. 1,800 
and the sale included some debts that were not 
binding on the minor, 

Held, that the order did not conform to the man¬ 
datory provisions of S. 31 (2) of the Guardians and 
Wards Act and that the sale was not binding on 
the minor. 

The sanction granted by a District Judge for the 
sale of a minor’s property has no special sanctity in 
itself but can be attacked on the ground not only 
that it was given as a result of fraud but also that 
it was otherwise improper, and did not satisfy 
every requirement of S. 31, sub-S. (2) of the Guar¬ 
dians and Wards Act. {Pullan, A.J.C.). RAMADHIN 
Singh v. Ram Sumer Singh. 

80 I. C. 679 = 27 0. C. 284 = 
A. I. R. 1925 Oudh 237. 
—8. 31—Contents of order. 

- Substantial compliance. 

Section 31 (2) is not mandatory in the sense that 
there must be strict compliance with its terms. 

Where an application under S. 31 by the guardian 
of a minor for sanction, stated why it was for 
the benefit of the minor, and the Court after in¬ 
quiry granted the sanction without reoiting the 
necessity or advantage, 

Held, that there was substantial compliance 
with the requirements of the section: 11 C.L.J. 197, 
Foil. {Dalip Singh, J.). Indar Singh v. Peaba 
Singh. 103 I. C. 698= 

A. I. R. 1927 Lah. 665. 

-Under S. 31 of the Guardians and Wards 

Act tho order granting permission to sell shall 
recite the necessity and describe tho property with 
respect to which the act permitted is to bo done, 
and t'his order shall be recorded, dated and signed 
by the Judge of the Court with his own hand. 
“Approved” with the initials of the District Judge 
ou a draft of a sale-deed does not amount to a per¬ 
mission for sale of ward’s property by tho guardian. 
{Dalai a7id Wazir Hasan, A.J.Cs.). MOHAN Lalu. 
Mohammad Adil. 89 I. C. 69= 

12 0. L. J. 493 = 2 0. W. N. 601 = 

A. I. R. 1926 Oudh 88. 
-The more omission to recite the necessity in 
the order is no more than an irregularity and it 
does nob render tho sanction altogether illegal: 
11 C. L. J. 197, Foil. {Daniels and Heave, JJ.). 
Buddhoo Alias Gulab Das v. Sheo Charan. 

82 I.C. 328 = 22 A.L.J. 851 = 5 L.R.A. Civ. 726= 

47 All. 8 = A.1.R. 1924 All. 875. 

—8. 31—Draft of sale-deed. 

Submission to Court for approval. 


The order of permission to sell was as follows : 
“Permission to sell is granted. Draft of sale- 
deed will be filed for approval of the Court,” 
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Held, (Per Ashworth and Simpson, A. J. Os., 
Wazir Hasan, A. J. C., dissenting.) The condition 
•was a condition precedent. The failure to submit 
the draft to the Judge renders the sale iu'valid. 

Per Wazir Hasan, A.J.C. —The further act 
contemplated by the Court to be done was not the 
granting of a second sanction after the approval of 
the draft but was merely to see and be satisfied that 
the draft did not contravene any of the two condi¬ 
tions stated in the permission. If the sale fully 
complied with the terms of the permission the fact 
that no draft was produced before the Judge for 
approval is wholly immaterial. {Wazir Hasan, 
Ashworth and Simpson, A.J.Cs.), RAGHUN-4TH 
Singh u. Dhondhe Singh. 9S I.C. 680= 

2 O.W.N 796 = A.I.R. 1926 Oudh 169(F.B.)- 
—S. 31—Duty of Court. 

-It is the duty of the Court to which an appli¬ 
cation is made under S. 29 of the Act for sanction 
of the sale of a minor’s property, to satisfy itself 
by enquiry that the transaction is necessary and is 
for the minor’s benefit and a creditor is entitled to 
rely on an order of sanction as evidence that the 
Court has satisfied itself on this point and that the 
transaction is a proper one; A.I.R. 1922 Mad. 135, 
Rel. on ; 11 Gal. 379, Foil. (Daniels and Heave, JJ.), 
BUDDHOO (alias) GULAB das V. SHEO CHABAN. 

82 I.C. 328 = 22 A.L.J. 851 = 5 L R.A. Civ. 726 = 

47 All. 8= A.I.R. 1924 All. 875. 

—S. 31—Effect of sanction. 

-A vendee from the guardian of .a minor is 

entitled to rely on the Court’s sanction absolutely 
and is not bound to inquire into the benefit or 
necessity of the transaction ; 11 Cal. 379, Foil. 
(Dalip S'ingh, J.). INDAR SiNGH v. PEARA SINGH. 

103 I.C. 698= A.I.R. 1927 Lah. 665. 
—S. 31—Facts to be considered. 

-All that the District Judge has to consider in 

an application by the certificated guardian for sale 
of the minor’s property is, whether such a sale is 
necessary or is for the evident advantage of the 
ward. While granting permission the District 
Judge .should mention that the transaction may 
take place at a certain figure, the certificated 
guardian, however, should not be directed to sell 
to a certain party ; the sanction under S. 31 is 
therefore comp-leto authority to the certificated 
guardian to sell to any person he likes who is 
willing to comply with the terms upon which per* 
mission to sell is accorded by the District Judge. 
(Das and Fazl AH, JJ.). GOBARDHAN LAL n. 
Sheo NarayAN. 117 I.C. 161 — 8 Pat. 226 = 

A.I.R. 1929 Pat. 202. 

- Grant. 

In granting permission to the ^ gnarnian to 
transfer any property of the minor, it is the duty of 
the Court to see that the transaction confers the 
highest benefit to the minor. If on account of the 
competition between the purchasers, the minor ^ts 
a highi r value for the property which was intcndea 
to be sold it is not the business of the Judge to 
enquire into the motive which led the rival pur¬ 
chasers to offer higher bids. It is to the advantage 
of the minor that there should be competition, h or 
tlio sake of convenience and for the purpose o 
finding a purchaser who would offer the big es 
value for the prop« rty. Court may direct issue of 
proclamation of sale and direct the Nazir to sell 
the property. If the Judge makes an order on 
the representation of a statutory guardian for sa e 
of th(> property of his ward for the value suggested 
by the guardian, he may withdraw that order if it 
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is brought to his notice that a higher value can. 
be obtained for the minor’s property than the value- 
for which the guardian was going to sell it. It may 
not be due to the guardian’s improvidence ; it may 
be due to his inability to find proper purchasers' 
with his best endeavours to do so, that he may 
suggest a lower value. (Newhould and B.B. Ohose, 
JJ.). Tarini Kumar Dutta v. Sibish Chandra 
DAS. 85 I.O. 667 = A.1.R. 1925 Gal. 1160- 

—S. 31—Fraud. 

-The sanction of the District Court to an alie¬ 
nation by the guardian of a minor must recite the 
necessity for the alienation in compliance witht 
S. 31 (2). The sanction given by Courts is only 
prima facie evidence that the sanction is a good one- 
and it is open to the minor to show at any future 
time that the alienation was fraudulent and invalid, 
and is not binding on him. The sanction of^ the 
Court merely shifts the burden on to the plaintiff' 
to show that the alienation was not for necessity 
and does not bind him. (Spencer and Bamesamf. 
JJ.). NALLAKA VENKATASWAMI V. RUGAM 
VIRANNA. 65 I.C. 964=45 Mad. 429= 

15 M.L.W. 373 = 1922 M.W N. 357 = 31 M-L.T. 484= 

A I R. 1922 Mad. 135=42 M.L.J. 333. 


—S. 31—Fraudulent Act. 

- Leaving ?io margin of time for the Judge to- 


enquire. . , 

Fraud is infinite in variety : sometimes it 
audacious aud unblushiug ; sometimes it pays a 
sort of homage to virtue, and then it is modest and- 
retiring ; it would be honesty itself if it could 
afford it. But fraud is fraud all the same ; and it 
is the fraud, not the manner of it, which calls tor 
the interposition of the Court. Fraud is an extrin¬ 
sic collateral act, which vitiates the most solemn 
proceedings of Courts of justice. Where no mivrgia 
of time was left for the Judge under 8 . 31 (2) 
Guardians aud Wards Act which might be utilized' 
in making any inquiry into the nature of the pw- 
posod sale and its effect on the interests of the 


moors ; . 

that such deliberate inaction on the pare 
)f manager of minor's property with the object ot 
jaining an unfair advantange was an not calculate 
io deceive and therefore fraudulent; Reddaway 
Sanham, (1896) A. C. 199, Foil. (Dalai and Wazir 
Hasan, A.J.Cs.). MOHAN LAL v. ^IOHAHIMAD' 
^dil. 89 I.C. 69 = 12 O.L.J. 453= 

T R OllHhSS. 


r% /\ Tir U 


•S. 31—Marriage expenses. 

•An order fixiu^? the amount of marriage 


GX- 


lenses of c-ward is apparently under S. 3M3) (d) 
ukI so not appealable. (Walsh and Kanhaxya Lai, 
TJ ) MT. DURGABAI, In the matter of. 

IJ.). MT. ^ ^ 482=48 All. 300 = 24 A.L.J. 310= 

X f AQOC^ S 11 . 


—S. 31—Non-compliance. 

_.Non-compliance with the provisions of para. 2 

to S. 81 has not the effect of rendering the order of 
the District Judge null and void ; but it is only an- 
irregularity ; 11 O.L.J* 197, Rel. on. (Dus <xnd 
Allanson, jj.). Mahabir Das v. Jamuna Prasad. 

112 I. c. 438 = 8 Pat. 48=9 P-L.T. 553= 

A.I.R. 1928 Pat. 543. 


—S. 31—Order without enquiry. 

-Where a Judge in a case in which an enquiry 

is necessary allows through his remissneas a trans¬ 
action to take place to the detriment of the nainor 
the sanction which he has given is not a bar to » 

re-opening of the transaction. But apart from the* 
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fact that the law itself does not order an inquiry, 
absence of inquiry would not vitiate the tTansa<^ 
tion if the Judge has been able to conclude a good 
bargain. (Siuflri, C. J. and Baea, /.j. SaJID 
HUSSAIN V. ABDUL RAHIM. 115 I. C. 273- 

A.I.R. 1929 Oudh394. 

--Under S. 31 permission to the guardian to 

sell property shall not be granted by Court except 
in case of necessity, or for an evident advantage to 
the ward. This provision of law indicates that tne 
Judge obtains jurisdiction lo sanction the sale only 
vrhen ho makes a proper inquiry as to the necessity 
and advantage of the sale. The want ^ of 
inquiry without which the Judge is prohibited 
from granting permission to sell property, amounts 
to a want of jurisdiction in the Judge to proceed 
with the matter and his order is in consequen^ a 
nullity. [Dalai and Waz%r Basan, A. J. Cs.h 
MOHAN LAL V. MAHAMMAD ADIT. M I- 

12 0. L J. 433=2 0. W. N. 601= 

A. I. R. 1926 Oudh 88. 

—a. 31 —Procedure. ^ v j v 

_.'fhe violation o! the procedure prescribed by 

S 31 (2) for recordicg the order granting the permis¬ 
sion cannot be made the ground of 
the finality of the order as enacted 
only condition in which the finality prescribed by 
S. 48 can be avoided is to establish that the order 
granting the parmission was a nullity. 

® An order pLsed by a Court in violation of such 
rules of procedure, however mandatory relate 

merely to the form of the order cannot be treated 
as a nullity. The omission to follow such rules 
of procedure can amount to no more than a mere 
irregulariiv or a material irregularity in ci^* 

oumstances of a particular case. On the other hand, 
an order passed by a Court in violation of such 
rules of procedure, the observance of which onl> 
[nvests tL .curt with iunsdiction to pass the ordeis 
ift a nullity : 25 Bom. 337 (P.C.) and 42 Cal, 7- 
IP p \ Poll (Wcizir Hctscn o,nd Ne^vc^ A*J 
RiMESHWAR BAKSH SINGH U. MT. RIDH KUEB. 

KAMESHVvaw ^ ^ 238 =A.I.R. 1925 Oudh 633. 

_g_ 31—Subsequent sanction. 

- Effect. . , . 

A certidcatod guardian can enter into a con¬ 
tract with an intending purchaser, but such a con¬ 
tract is subject to sanction being accorded to the 

nroposed transaction and that, when the sanction 
has been accorded, the contract becomes a com¬ 
pleted contract by virtue of that sanction. After 
the sanction is actually accorded, it is not neccs- 
aary lor the certificated guardian to solemnly enter 
upon another contract with the proposed purchaser: 

A j o 19-24 Pat 81 and 29 All. 213, Exjil. and Dist. 
(Das and Fazl AH, JJ.). GOBARDHAN LAt. t>. Sheo 
NABAYAN SahU. I.C. 161 — 8 Pat. 226— 

A.I.R. 1929 Pat. 202. 

—S. 33 -Applicability. . , , , 

_ jnstitution of suit on minor s behalf. 

Where there was a dispute between the sons and 
a minor daughter of a dece«sod Mahomedan regard¬ 
ing the division of propertyundwhere the minor 
daughter’s guardian in the Court of the District 
Judge with the consent of the District Judge, en¬ 
tered into certain arbitration proceedings in order 
to settle the disputes, and where an award was 
passed, but in the meantime the girl was married 
ind the husband who was appointed guardian of 
his wife presented a petition to the Distnct Judge 
asking for the Court’s permission to institute a 
-suit on behalf of his wife for the purpose of having 
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the award and the decree which had been passed,, 
set aside on the ground of fraud and collusion but. 

it was dismissed ; .... 

Held, that the order dismissing the application 
was not'one under S. 43, and was not appealable, 
but was one apparently in proceeding taken under- 
S. 83, and that it must be taken that the Court was 
of opinion that the suit which the guardian proposed, 
to file was a suit which should not be brought and. 
80 the order would not prevent the guardian from, 
bringing the suit, if he was so advised but in bring¬ 
ing the suit he would act at his own risk and would, 
not be entitled to the indemnity which was confei> 
red upon guardians acting with advice of the Court- 
under sub-S. 3, S. 33. [Lindsay and Ashworth, JJ.). 
MT Taskin FATMA V. Md. Munim Baksh. 

109 I.C. 56=50 All. 535=26 A.L.J. 290 = 

A I R. 1928 All. 259. 

—S. 34—Accounts. 

_^The whole tenor of the Guardian and Wards- 

Act shows that the District Judge has jurisdiction 
to examine the accounts ; and, if that is so, it is 
clearly within the jurisdiction of the District 
Judge to call upon the guardian to pay into Court 
any sum that he may find due upon a true account 
of the aflairs of the minor ; .K. I. R. 1924 All. 593 
and A. I. R. 1925 Pat. 477, Foil.-, 25 0. L. J. 149- 
and A. I. R. 1926 Mad. 478. Dist. [Kulwant Sahay 
and Maepherson, JJ.). Md. FARID-UDDIN AHMAD- 
V. AHMAD ABDUL WahAB. 107 I.C. 152- 

7 Pat. 144 = 9 P.L T. 383= A. I. R. 1928 Pat 255. 

—S. 34—Appeal and revision. . , . ^ , 

"An order under S. 34 (d) which is final under* 

S. 48 directing the guardian of a ward to pay a 
certain sum of money as balance due from him is not 
appealable, but it would be open to examination by 
the High Court on the revision side. [Broadway, 

J.). RAM JAS V. CHANI. oT 

4 L. L. J. 272= A. I. R. 1923 Lah. 89. 

—8. 34~Attachment of guardian’s property. 

-The Court has no power to attach the pro¬ 
perty of the guardian or his surety for the purpose 
of realising the balance. Section 35 of the Act- 
provides the remedy for the realisation of the 
amount due from the guardian. Ample powers are 
also given under S. 45 of the Act to the District 
Judgl. [Abdul Raoof, J.). Radhakishan^ V. 
KHUSI Ram. 77 I C. 478= A-I.R. 1923 Lah 506. 
—8. 34—Auditing of accounts. 

_Section 43 rend with S. 34 of the Act implied¬ 
ly provides for expenditure over getting the 
accounts audited by the Examiner of I^ocal 
Accounts and the new enactment S. 34-A added by 
Act 17 of iy29 has been made, with the object of 
making express provision in that regard. [Bac- 
vherson and Fazl AH, JJ.). Mt. LAKHANDBI 

KUEB, In re. 11 

A. I. R. 1930 Pat. 384. 

—8. 34—Balance due. 

- B was appointed the guardian of property of 

certain minors in an appeal and was ordered to put 
ill accounts, B being appointed commissioner to 
check them. Later on K, guardian of person of 
minor applied for removal of B. After the report 
was put in by 3f tbo Court passed an order remov¬ 
ing H, holding that he was liable to pay a oertaiix 
sum to the minors and directing B to deposit the 

amount in the Court, 

Beld, that the order directing B to pay the 
balance due could not bo held as part of the order 
removing B from guardianship. The words 
^‘balance due” in S. 34 (d) meant the balance 
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shown by the guardian to be due from him in the 
accounts and the Courts had no jurisdiction to 
pass an order directing payment ; 21 C. W. N. 689, 
Foil.; A.T.R. 1924 All. 593and A.I.R. 1926 Mad. 478, 
Disc, {Dalip Singh, J.). HUKlii Ray v MT. 
•Khandi BAI. 122 I.c. 107 = 31 P.L.R. 453 = 

A. I. R. 1930 Lah. 420. 

•-There is nothing in S. 34 to warrant the 

suggestion that the expression “balance due from 
him on those accounts’* is necessarily intended to 
empower the Court to compel the guardian to pay 
into the Court, not the sum which he admits to be 
-due at the foot of the account exhibited by him, 
but the'sum which the Court finds on an enquiry 
held by it to be due. (Rupehand and Barlee, 
A.J.Cs.). HOONDOMAIi CHHADALDAS CHUGH V. 
Nazir, J.C.’s Court, Sind. 121 I.C. 168 = 

A.I.R. 1930 Sind 43. 

—S. 34—Death of ward. 

-The words “any cause”-in S, 41 (3), Guardi¬ 
ans and Wards Act are not restricted to the causes 
-mentioned in sub-Ss. (1) and (2) of S. 41. 

Just as the death of the guardian puts an end to 
his guardianship, so does the death of the ward 
himself. The death of the ward does not put an 
end to the jurisdiction of the Court over the 
.guardian, and the property can be recovered from 
the latter without having recourse to a regular 
•suit : (1918) M.W.N. 440; A.T.R. 1925 Sind 269 and 
33 Bom. 419, Foil.; 42 All. 1, Not foil. [Shadi 
Dal, C.J. and Broadtoay, J.). SHIV CHAR.4.N LAL 
V. Bhawani Shanker. liO I.c. 776 = 

10 Lah. 127 = 30 P. L. R. 680 = 
A.I.R. 1928 Lah. 495. 

—S. 34—Failure to furnish security. 

-Whore a person is appointed as guardian of 

the person or property of a minor under the Guar¬ 
dians and Wards Act on condition of his furnish¬ 
ing security, and fails to furnish the security, there 
is no appointment of a guardian within the mean- 
irig of S. 3 of the Majority Act and such minor 
becomes major when ho completes his 18th year. 
Such a conditional order is invalid under the .Act. 

Per 6’a(fasii’a Ayyar, J. —30 L. J. 508, Foil. ; 
40 JIad. 775, Overruled. [Couits-TrotUr, C. J., 
Krifihnan and Beasley, JJ.). NATHA VENKATESA 
Perumal, In re. 99 I.C. 213 = 

49 Mad. 809 = 24 M.L.W- 707 = 
A.I.R. 1927 Mad. 36=51 M.L.J. 726 (F.B.). 

—S. 34—Interpretation. . , o 

-“Account” used in connection with S. 34 

(c) and (<Z) must mean a just and true account. 
Where the amount is a liquidated sum and clearly 
earmarked for a purpose the Court can amend the 
accounts by striking out the objectionable amount 
or it may reject the account on the ground that it 
is au untrue account of the guardian’s liability and 
din ct the guardian to submit a fresh account with¬ 
in liniiti'd time. But it is the duty of the Court to 
decide what is the balance due and the guardian s 
version is not final : 21 C.W.N. 688, Dist. {Walsh, 

A(j. C.J. 'and Neave, J.)- SiTA 

UOVINDI. 80 I.C. 592 = 46 All. 458= 

‘ 22 A.L.J. 585= A.I.R. 1924 All. 393. 

— S. 34—Procedure. . 

-The procedure laid down; in b. 145, L-.^. 

Code is-not ■ applicable to the case of a surety 
under tlxe Guardians and Wards Act. Section 145 
deals with something more than a mere mode of 
trial in a pending proceeding, and confers a sub¬ 
stantive right of making a person, who is not a party 
■to a ponding suit to be made party to it and to be 
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amenable to the jurisdiction of the Court in exe¬ 
cution proceedings. It cannot be therefore extended 
to apply to enforcement of surety bonds given in 
favour of the Court in proceedings other than suits. 
(Kennedy, J. C. and Bupchand Bilaram, A.J.C.). 
KHUSHIRAM TBJBHANDAS V. JHAIilBAI. 

89 I.C. 342=19 S.L.R. 390 = A.I.R. 1926 Sind 35. 
— S. 34—Re-payment. 

-Clause (4) does not empower the Court to 

direct the guardian to pay into Court more than 
the amount shown to be due in the accounts exhi¬ 
bited by him. What is contemplated is not a deci¬ 
sion of substantive rights of the parties. The words 
*‘ou those accounts” point to the same conclusion. 
67 I G. 309, Dis. 25 G-L.J. 149, Foil. The juxtaposi¬ 
tion of three Ss. 34, 35 and 36 seems to indicate that 
when the measure of the guardian’s liability is put 
in issue, the proper course seems to apply to the 
Court under S. 35 or S. 36 and then file a regular 
suit against the guardian ; A.I.R. 1924 All. 593, 
Diss. An order ag.ainst a guardian regarding liabi¬ 
lity not admitted by him may be treated as one 
under S. 43 and treated as appealable. 

Where the guardian mixed his ward’s moneys 
with his own but the moneys had throughout not 
been lent out on interest, 

Held, direction to pay 12 per cent, simple and not 
compound interest will meet the ends of justice. 
(Venkatasubha Rao and Hadhavan Nair, JJ.), 
Hari Krishna Chettiar v. govindarajulu 
NAICKER. 98 I.C. 332=23 M.L.W. 420=* 

1926 M.W.N. 359= A.I.R. 1926 Mad. 478= 

50 M.L.J. 273. 

—S. 34—Scope. 

-An order appointing a person guardian of the 

property of a minor, conditional ou his furnishing 
security, is not void ab ijiitio. Section 7 of the Act, 
which empowers the Court to make au order ap¬ 
pointing a guardian of the person or property of 
the minor is comprehensive in its terms and docs 
not lay down, expressly or by necessary implioa- 
tioD, that the Court cannot impose a condition of 
this kind, in cases where it thinks fit to do so. 

Section 34 (a) is not exhaustive as to the powers 
of the Court to demand security. It obviously o^n- 
fers on the Court powers which are additional and 
not exclusive. It deals with the obligations of a 
guardiau of property, who has already been appoint¬ 
ed as such, and empowers the Court to require him 
to furnish security if and when, subsequent to 
his appointment, it becomes necessary to do so. It 
does not in any manner control or qualify S. 7 
under which the Court has full power to make the 
appointment on such terms and subject to such 
conditions as it, in its discretion, considers con¬ 
ducive to the welfare of the minor; 30 M.L.J. 508, 
Disc.; 40 Mad. 775, Foil.: A.I.R. 1927 Mad. 86 
(F.B.), Diss. from ; 24 I.C. 202, Ref. [Shadi Lai, 
C.J., Broadway and Tck Chand, JJ.). SHAM Das v, 
UmerDIN. A.I.R. 1930 Lah. 497 (F.B.). 

- Orders under, should relate to cash in Itand 

only. 

It is only that cash which the guardian would 
have had, if he had followed the Court’s direc¬ 
tions as regards investment, that the Court can 
under S. 34 compel him to produce. It is immate¬ 
rial whether the guardian invests in approved secu¬ 
rities as per Court’s order or in unapproved securi¬ 
ties in contravention of Court’s order, {^allace 
and Madhavan Nair, JJ.), RAMANJULU REDDY v, 

Rangiah Reddiar. 941.0.79= 

A.I.R. 1926 Had. 829. 
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—S. 34—Scrutiny of guardian’s acount. 

-An application by a minor aiter attaining 

majority for scrutiny of the accounts submitted by 
the discharged guardian does not lie under S. 34, 
Guardians and Wards Act; A.l.R. 1926 Mad. 977, 
Foil.’, 6 C.W.N. 207 and A.I.R. 1924 All. 593, Not 
foil.’, 16 M.Ii.J. 285 and A.I.R. 1926 Mad. 478, Bef. 
{Odgers, J,). Tiruvengaddatha aiyangar v. 
TIBUVENGADATHAR aiyangar. 100 I.C. 600s= 

38 M. L. T. 115 = 26 M. L. W. 44= 
A.I.R. 1927 Uad. 1136. 


—S. 35—Applicability. 

-Section 35 is perfectly general and can apply 

to a case where the ward was a minor or to a case 
where the ward has ceased to bo a minor. The 
section is intended to cover both the oases. There 
is nothing in S. 35 making it inapplicable to the 
case of a ward attaining majority and applying 
for an assignment of the bond i 42 Mad. 302 and 
A.I.R. 1926 Mad. 977. Diss. from. {Bamesam and 
Jackson, JJ.). GOPALAKRISHNASWAMI v. SRINI¬ 
VASA 109 1. 0. 894=51 Mad. 683 — 

28 M L.W. 71=1928 M W N. 423 = 
A.I.R. 1928 Mad. 545 = 54 M.L.J. 671. 

—S. 35—Discretion of Court. 

_The words “as trustee for the ward’ _in 8. 35 

do not prevent the Court’s ordering an assignment 
in favour of the transferee of a ward who has 
attained majority. The exercise of the jurisdiction 
to assign is undoubtedly discretionary •. 30 Pom. 164, 
Bef. {Panckridge, J.). PREOTAMA DEVI v. 

Chandra Kumar Ghosh. 

A. I. R. 1930 Cal. 594. 


—S. 35— Duty of Court. . . 

- Separate suit, directing ward to tnsMute. 

If, on a perusal of the acoouuts, a Court has 
reason to think that at least in respect of some 
moneys received in respect of the property of the 
ward they have not been duly accounted for; it is 
reasonable to hold that there is ground for being 
satisfied that the engagement has not been kept up, 
and though, to be satisfied that the engagement of 
the bond has not been kept up, the Court has to 
make some kind of 2 ^rifna facie enquiry, the ward 
should not be referred to a regular suit for the pur¬ 
pose of satisfying the Court that the engagement 
has not been kept up. {Bamesam and Jackson, JJ.). 
GOPAD KRISHNASWAMI V. Srinivas aytanoab. 

109 I.C. 8^4 = 1928 M.W N 423 = 
28 M L W. 71 = 51 Had. 683= 
A. I. R. 1928 Had. 545=54 M.L.J. 671. 


—8. 35—Suit. 

_The remedies by suit contemplated by 8s. 85 

and 36 arc not inconsistent with the remedies pro¬ 
vided for by S. 45. [Walsh, Ag. C. J. and Neaves, 
J ) SlTARAM V. MT. GOVINDI. 80 I.C. 592 = 

46 All. 498=22 A.L.J. 585 = 
A.I.R. 1924 All. 593. 


—S. 37—Neglect. 

_ taking steps to obtain possession of minor's 

^^cerlificated guardian who has accepted the 
position of a trustee by virtue of an order passed 
bv a Court of law will not be heard to say that he 
did not do his duty but let the properties remain 
under the management of somebody else. If he 
does not take any steps to reduce into possession 
the properties of the minor, then there is undoub¬ 
tedly wilful default and neglect on his part and 
the Court will be entitled to pass a decree for 
account on the footing of wilful default and neg¬ 
lect, although such a case is not made out in the 
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plaint. (Das and Boss, JJ.). Shaikh ABDUR RAHIM' 
V. MT. BARIRA. 61 I.C. 807=2 P.L.T. 556 = 

6 P.L.J. 273= A.I.R. 1921 Pat. 166. 

—S. 39—Appeal. 

- Order under S. 39— Order removing guardiar^ 

under the section is alone appealable. 

With reference to an order under S. 39 of the 
Guardians and Wards Act, the only appeal per¬ 
missible is one against an order removing a guar¬ 
dian under that section. {Wazir Hasan, A. J. O.). 
SURAJ NARAYAN Singh V. BISHAMBHARNATK^ 
Bhan. 78 I.C. 138= A.I.R. 1925 Ondh 260. 

—S. 39—Applicability. 

- Testamentary guardian. 

The provisions of the Act apply to guardians- 
appointed by Will and action can be taken in 
regard to them under Ss. 89, 41 (3) and 45, buh 
before taking action under S. 45 the Covirt should 
make au enquiry in order to ascertain whether- 
such guardians bad any property of the minors in- 
their possession and control which they were with-' 
holding and for which they were accountable; 
{Shadi Lai, C.J.and Broadway, J.). DAMODAR. 
Das V. MX. JATTI. 103 I.C. 470 = 8 Lah. 306= 

9 L. L. J. 231 = 28 P.L.R. 367 = 
A.I.R. 1927 Lah. 344. 
—S. 39—Ex parte appointment. 

-The proper remedy, in a case where the objec¬ 
tor applies to revise a previous ex parte order apr 
pointing one guardian and makes certain allega¬ 
tions against the latter, is under S. 39: 20 C.D. J.213» 
Dist. [Suhrawardy and Graham, JJ,). KAMINI 
Mayi Debi V. Bhusan Chandra ghosb. 

97 l.G. 692=44 C.L J. 49 = A.I.R. 1926 Cal. 1193. 
—S. 39—Failure to give security. 

-One S was appointed guardian of the person- 

and property of the throe minors and in the same 
order he was directed to give ten thousand rupees 
security. This he never did and he intimated defi¬ 
nitely that he could not do so. The District Judge- 
thexeupon passed an order, recited the fact that no- 
security had been given and said that anybody 
who wished to be appointed guardian could now 
apply. 

Held, that the order of District Judge is tanta¬ 
mount to an order of removal under B. 39, on ther 
ground that the guardian had continuously failed 
to perform the duties of his trust and had. contuma¬ 
ciously disregarded the order of the Court. {Harri- 
son, J.). Mt. KHUSAL DEVI v. SUKH DlAU. 

71 I.C. 572=21 P. W.R. 1923= 
A.I.R. 1924 Lah. 313. 
—S. 39—Failure to keep accounts. 

■It cannot be said that a failure to keep ac¬ 
counts of trust property is not a failure to perform 
a very important duty of the trust and the illiteracy 
which is a bar to the performance of such duty can 
bo looked upon as an incapacity under S. 39. 
Though it may bo usual for guardians to fail to 
keep account and a District Judge acting in the 
exercise of his discr, tion may pardon tho fault, 
still ho has discretion in the matter and ho will 
only exorcise it when there has been no breach of 
trust or no serious misconduct. (Rup/chand and 
Barlee, AJ.Cs.). Faiaz Mahomed v. Mahomed 
BACHAU. 117 1. C. 782=A.I.R. 1930 Sind 14. 

—8. 39—Grounds. 

- Successive applications on same grounds __ 

Maintainability — Second marriage of guardian 
mother. 

The duly appointed guardian of the person of a 
minor is not to be called upon to resist successlTo 
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applications for his or her removal based upon the 
same set of iacts each time. There is however no 
•question of res judicata. The fact that the second 
husband of the guardian mother comes to reside in 
the house where the minor and the guardian live 
is no ground for removal of the guardian. (Piggoit 
.and Walsh. JJ.). Bhagwan Das v. Mangalia. 

71 I.C. 416 = 45 All. 196 = 20 A.L.J. 959 = 

A.I.R. 1922 All. 540. 


—g 39 —Guardian outside jurisdiction. 

__In view of S. 39 it is perhaps intended by 

the legislature that a Court will not appoint as 
guardian any one who resides outside its 
jurisdiction. (Muherji and OuJui, JJ.). Sm. 

asalata Roy v. Society fob P. C. i. 

51 C.L.J. 272= A.I.R, 1930 Cal. 397. 

__Tlje Act docs not say that the Court must 

remove a guardian who ceases to reside within the 
local limits of the jurisdiction of the Court and 
there is nothing in the act preventing the appoint¬ 
ment of a person ordinarily residing outside the 
limits of Ihe Court’s jurisdiction as guardian: 
•36 .411. 280, Doubted. (Prideaux, A. J. C.). MT. 
AHILYABAI V. MT. VITHABAI. 75 I.C. 595 — 

A.I.R. 1925 Nag. 224. 

—8. 39 —Incompetent guardian. 

- —Custody of minors. 

If the guardian is incompetent or is otherwise an 
improper person to bo allowed to continue as such^ 
■proper proceedings must be taken under 8. 39 for his 
removal and the appointment of another guardian. 
But until this is done, it is the duty of the Court 
to render all assistance to the guardian in the dis- 
charce of his duties and to see that the minors re¬ 
main in his custody. {Tek Chmd, J.). .4MIR KHA^^ 
V. TAEBB Mahomed. 100 I C. 807 - 

A.I.R. 1927 Lah. 266. 

—3. 39—Notice. . u 

_Before removing a guardian, he shouia do 

• given notice setting out for which of the causes 

mentioned in S. 39, it is proposed to remove him : 

20 C. Ij. j. 291, Rel. on. (Jlfacnatr, Offg. J- 

MT. YAMUNABAI V. DIST. JUDGE, 

116 I.C. 669=A.I.R. 1929 Nag. 176. 

_g 39_RemoYal of guardian. 

_ Duty of Court to provide for management oj 

’*^\V^eu^tho^Court removes a person from suardiau- 

shirit is it^ duty to p.ss the SLte 

the adequate protection of the 
especially when it is 

{Muherji and Gulia, JJ.)’ ^ aa C W N. 986. 

Panchanan GHOSE. E.w.B 

c^P^eTl'iies from an order under S. 41 ^ 
Addison, jI MUHAMMAD ^KBAR D- ^ 

of'Sr^s^unt^s 

c:ises where there can be T,hout the items of 

the succession to the minor or the accouats 

property which helong to ‘ho m nor m tn^ 

Tclating to the relating to succession, 

Jiowi-vt-r, there is a di»P j;r.nutoasto succession, 
or the likelihood oven ^ (T-uardians and 

the Court has no powers under jo ^ 

Werds Act to seek to determine the suocos.mn I 

deceased minor and thereupon 
. granting delivery of possosBion of property. 


GUARDIANS AND WARDS ACT (1890), S.Al— 
Legal representative of gaardlau. 

A Court acting under the Guardians and Wards 
Act is really/tmeitts oj^io, when the minor dies. 
Any disputes or rights with regard to the property 
of the minor should be litigated in the' ordinary 
tribunals of the country ; 1918 M. W. N. 440, 

Doubted. (Srinivasa Ayyangar, J.). TULASIDAS 
GOVINDJEB V. MADHAVADASS LALJI. 

92 I. C. 570 = 22 M.L.W. 642 = 1926 M.W.N. 68= 

A. I. R. 1926 Mad. 14B. 

-After the death of a ward the person who had 

been a guardian does not continue to be guardian. 
Section 41 must be read so far as possible to give 
effect to what may be supposed to be the reasonable 
intentions of the Legislature. When a ward dies 
the Court should generally direct tho guardian to 
deliver the property into Court or to deliver the 
property to some person producing an heirship 
certificate. In very rare cases the latter pre¬ 
caution might be dispensed with but in that case 
the Court should otherwise guarantee the interests 
of possible claimants. A list of contingencies on 
the happening of which tho powers of the guardian 
cease is not necessarily exhaustive and even if it is 
exhaustive it is arguable that Cl. (c) applies. 
Order foe accumulative and progressive fine is, if 
not without jurisdiction, yet, is inappropriate. The 
fine is not to be levied except in tho case of recu¬ 
sancy which is something more than disobedience 
and if it is intended to use those powers, as a 
general rule, it is better to fix some date on wbiob 
the guardian is to comply with the orders of the 
Court or demonstrate why he is unable to do so. 
(Kennedy, J.C. and Percival, A.J.C.). FATEHCHAND 
V. ParbaTIBAI. 92 I. C. 196=18 S L.R. 85= 

A.I.R. 1925 Sind 269. 


—S. 41—Delivery of posBesslon. 

Until Court has passed an order for the 
removal of the guardian it has no power to call 
upon him to deliver the property* in his possession. 

The power of compelling the guardian to deliver 
possession of the property cau only be exercised in 
the interest of the minor. These summary powers 
are meant for his proteetion. They eaunot be^ in¬ 
voked by a persou claiming adversely to the minor. 
The remedy for such adverse claimants lies in a 
regular suit. (Mittra, A.J.C.). MT. SlTABAI V. 
Shankar. 18 N.L.R. 184=A.I.R. 1922 Nag. 266. 
—S. 41—Investigation into accounts. 

_When the Court orders a guardian under 

S. 41 (3) to deliver accounts and jMroperty in his 
possession, it can also direct an iavestigation into 
the accounts : 5 C.W.N. 207, Dist. (Waller, J.)> 
RAMA RAO V. RANQASWAMI RAO. 92 I.C. 98= . 

A.I.R. 1926 Had. 419. 


.g, 41 —Legal representative of guardian. 

The very fact that this provision applies nob 


mly to the ex-guardian but to tho legal represen- 
ative of a deceased guardian makes it clear that 
he only obligation imposed on a guardian or the 
egal representative of a deceased guardian, as the 
:ase may bo, is to hand over any such property as 
s in his possession or control and not such property 
ts has disappeared or has passed out of his posses¬ 
ion or control and likewise to ^ hand over such 
icoounts as are in his possession irrespective of such 
locounts being correct or not: A.I.R. 1924 All. 668, 
'Jot appr. (Rtt,pchand, A. J.C. and Barlee, Ag> 
i.J.C.). Hoondamal CHHADALDAS CHOGB V. 
Mazir, j, O.’s court, Sind. 121 I.C. 168- 

A.I.R. 1930 Sind 43. 

•A suit will lie against the guardian’s son and 

^ -1-__ ^ M 


surety, to render account in the absence of an 
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'•GUURDIANS AHO WARDS ACT (1890). S. 41— 
Liabilities on dlsoharge. 

'Order of discliargd of tb.6 guardian. {HoTtvn&CLU, 
J.). JAQAT Singh v.SuNDAR Singh. 67 I.C. 935= 

3 L. L.J. 364. 

—S. 41—Liabilities on disoharge. 

-Liabilities of even a discharged guardian 

-do continue after his disoharge as regards any 
fraud which may subsequently be discovered and 
An order for restoration of any property of the ward 
that remains in his possession can be executed in 
proceedings under the Guardians and Wards Act. 
^Sttldi’nKxn, and Daniels, JJ,). MUHAMMAD ABDUL 
RALI w. KHODAIJA BIBI. 88 I.C. 165= 

6 L.R.A. Civ. 455=23 A.L.J. 428= 

A. I. R. 1925 Ail. 457. 

—S. 41—Powers of Court. 

- Accounts. 

If the Court is satisfied on a perusal of the 
accounts submitted by the guardian at the time of 
his discharge and on hearing the parties, that the 
accounts are correct, it may make a declaration of 
his discharge, but it is not bound to do so, nor is 
it bound to cerUfy that the accounts are correct. 
The minor may bring a separate suit for the pur¬ 
pose- 5 C.W.N. 207; 21 C.W.N. 688 and29 C.L.J.44, 
Foil.', A.T.R. 1924 All. 593. Dissented /rom and 
A. I. R. 1926 Mad. 419, Not foil. (Phillips and 
Madhavan Nair, JJ.). SUBBARAMI v. PATTA- 
BHIRAM. 97 I. C. 578=50 Mad. 80 = 

1926 M.W.N. 695=24 M. L- W. 525= 
A.I.R. 1926 Mad. 977 = 51 M.L.J. 249. 
—8. 43—Amount due by guardian. 

-Legislature has neither expressly, nor im¬ 
pliedly given power to the Court to record a 
definite finding as to the exact amount due by the 
guardian as a result of an enquiry binding upon 
the guardian and to compel its payment; and if 
there is a definite finding by a Court as to the 
amount which the ex-guardian had to pay as the 
result of the enquiry, to that extent the finding is 
not warranted by the provisions of the Act and is 
without jurisdiction : 21 G.W.N. 688; A.I.R. 
1926 Mad. 825 and A I.R. 1926 Mad. 977, Appr.\ 
A.I.R. 1925 Sind 269, Re/. (Rupchand, A.J.C. and 
Barlee, Ag.J.C.). HOONDOMAL ChhADALDAS 
Chugh V. Nazir, J. C.’s Court, Sind. 

121 I.C. 168= A.I.R. 1930 Sind 43. 
—S. 43—Contempt of Court. 

•-In the case of a-minor, for whom a personal 

guardian has been appointed and who undertook 
not to marry the minor without the Court’s permis¬ 
sion, the marriage or oonnivanoe at marriage with 
the ward of the Court without the consent of the 
Court is contempt of the Court liable to be severely 
punished. These powers of the District Judge are, 
however, limited to the actual guardian in respect 
of whom the order is made and cannot be exorcised 
against those indirectly committing the breach: 
42 Cal. 351, Bel. on ; 22 Bom. 609 and 

22 Bom. L.R. 399, Ref. (Madgavkar, /.). BAI MANI 
« BHAILAD CHUNILAL. 31 Bom. L. R 1120 = 

A. I. R. 1929 Bom. 417. 

_.g 43—Disobedience of orders. 

—Clause 4 limits the exercise of powers men¬ 
tioned therein to a disobedience of orders passed 

under Cls. 1 and 2. (Rupchand Bilaram and Lobo, 
ji T NARAINDAS AILDAS V. MT. JHALIBAI, 

103 I.C- 493 = A.I.R. 1927 Sind 262. 

“^8 43—Duty of Court. 

_ Stale being guardian of minors the District 

■Gourt must see that the minor is trained in the same 
manner as if he had been under his natural father or 
■guardian. 


0UARDIAM8 AND WARDS ACT (1890), S. 43— 

Marriage of minor. 

The state from the earliest times is supposed to 
be the guardian of the infants and the earliest re¬ 
gulations gave efiect to this principle and made 
provisions for the custody of the minors and when 
the state assumes direct custody of the infant it 
undertakes to bring up the boy as his natural father 
or guardian would have done, that is in the tradi¬ 
tions of the family to whioh after becoming major 
ho has to revert. The state has made provisions 
for the oare of infants by statutory provisions such 
as Court of Wards Aot and the Guardians and 
Wards Act. The District Judge under the latter 
Aot exercises the iunotions and becomes the protec¬ 
tor and guardi-an of the infants by exercising the 
power to appoint guardians of the persons and pro¬ 
perties of the infants. Therefore no Court should 
grudge the trouble and worry on assuming charge 
of the estate of the minor, that would necessarily 
occur so long as an infant has not attained majority. 
(Jwdla Prasad and Kulwant Sahay, JJ.). Man- 
MOHINI DASI V. HARI PRASAD BOSE. 81 I.C. 1045= 

5 P.L.T. 415=2 P. L. R. 200= 
A.I.R. 1924 Pat. 753. 

—S. 43—Interpretation. 

-“ Regulating the conduct or proceedings of a 

guardian ” cannot be interpreted as an order hold, 
ing that prior to the date of such order guardian 
had caused loss to the estate which he should make 
good. A.I.R. 1926 Mad. 478, Not Appr. (Rupchand, 
A. J. C. and Barlee, Ag. J. C.). HOONDOMAL 
CHHADALDAS GHUGH v. NAZIR, J. C.’S COURT, 
SIND. 121 I.C. 168 = A.I.R. 1930 Sind 43. 

—8. 43—Marriage of minor. 

- Appellate Court, powers of. 

One of the duties of a guardian of a minor girl 
is to provide a suitable bridegroom. Whatever he 
does in relation to that is either conduct or procee¬ 
dings within the meaning of S. 43. Where a Court 
authorises the guardian to celebrate the marriage 
of the girl, his act is a regulation of conduct or 
prooeeding on the part of tho guardian. The appel¬ 
late Court has therefore the tight to hear appeal 
from such an order under the previsions of S. 47 (1) 
road with S. 43. (Meats, C. J. and Sen, d.). REOTI 
LAL V. SHIAU LAL. 121 I.C. 690= 

1930 A.L.J. 152 = 52 All. 74= 
A.I.R. 1930 All. 66. 

-It is well settled that under Its delegated 

powers from the Sovereign as parens patriae of in¬ 
fants it is competent for the Gourt to restrain by 
an injunction an unsuitable marriage ef an infant 
whether he or she bo a ward of Gourt or not and 
that this rule equally applies to Hindus and Maho- 
medans. Where the Court has not assumed super¬ 
intendence of the person of an infant it is prtma 
facie necessary that the Court should be moved to 
prevent such an unsuitable marriage. But diffe¬ 
rent considerations apply where the Court has, as 
a matter of fact, assumed superintendence of the 
infant and in pursuance thereof has transferred its 
duties to a person of its own choice called the 
certificated gujirdian and has charged him with 
the custody of tho infant on behalf of the Court. In 
that case it is incumbent upon tho Court to take 
all necessary precautions to prevent the person so 
entrusted from doing any act which is likely to 
result in itromediablo injury to the ward. And 
there can be no greater injury to an infant than 
that he or she should be tied down to an unsuit¬ 
able partner in life. This is the more so in the 
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GUARDIANS AND WARDS ACT (1890), S. 43— 
Scope of power. 

case of an infant whose law declares his marriage 
as indissoluble except by death. In England it is 
the uniform practice to require a guardian appointed 
by the Court to give a recognizance that the infant 
shall not marry without the leave of the Court. 
And in any case where there is the least suspicion 
that a marriage is likely to take place without the 
Court’s sanction it issues an injunction not only 
to prevent such marriage but to prevent communica¬ 
tion between the ward and the admirer and re¬ 
moves the infant from the custody of the guardian 
if he is suspected of connivance. There is no reason 
why the same rule should not prevail here. {Bup- 
ehand Bilaram and De Souza, A. J. Cs.). PREMJI 
KANJI V. JEEWIBAI. 108 I.O. 668=23 S.L.R. 75= 

A.I.R. 1928 Sind 129. 


—S. 43'-Scope of power. 

- Guardian appointed or declared by Court. 

Under S. 43 (1) it is only the conduct or proceed¬ 
ings of a guardian or declared by Court 

which can be called in question. When the minor 
was in the custody of a person who was not a guar¬ 
dian appointed by the Court, and thereafter a guar¬ 
dian was appointed the former cannot be called 
upon to deliver jewels on the person of the minor 
during the custody of the former person: 
36 M.L.J. 189, Bisi. (pdgers, J.). KUPPAMMAL v. 
MuNIAPPACHETTI. 82 1.0.488=1924 M-W N 892 = 

A. I. R. 1924 Mad. 902 = 47 M.L.J. 655 

—8. 45—Accounts. « - * 

_The Court has no authority under S. 45 to 

demand payment from the guardian of any more 
than the balance shown due by the guardian s 
accounts as put in. 

8uch order cannot also be made when no enquiry, 
is made, even assuming that the guardian’s accounts 
are false, as to what the income and the expendi¬ 
ture for each year actually is. (Balip Singh, J.). 

HABNAM SINGH V. GURDIAL SiNGH. 

A.I.R. 1930 Lab. 558. 

—8.45—Applicability. . _ 

-- —ContumaciouB disobedience of Court s orders 

Legal representative of guardian. 

Section 45 is intended to punish wilful dis¬ 
obedience by the guardian of an order issued to 
him by the Court which it is within his power to 
comply with if he is so minded. Clause (c) places 
failure by the legal representative of a deceased 
guardian to deliver any property or accoun, in his 
possession on the same footing as 

guardian himself to do the same. Thi^ clause 
therefore refers only to wilful non-compliance with 
what is within the competence of the person order¬ 
ed to do which ho has contumaciously declined to 

do and nothing more. ^ S'!? 

Barlee, Ag J. C.). MOONDOMAL CHHADALDAS 

CH.OH .. NAZ... J. c 

Court ■ purporting 
S. 45 imposed a fine upon a person for 
to comply rvilb its previous order 
minor gill in bis custody and the ° 
the fine was made t-a: without g order 

opportunity to show *j ) SANT 

imposing the fine is not tenable. 0 333 = 

SINGH t., LAHCHAND. ^ ^ ^ q^q 


GUARDIANS AND WARDS ACT (1890), S. 45— 

Order withoat enquiry. 

mentioned in S. 45. {Walsh, Ag. C. J. and Neave; 
J.). SITA Ram V. MT. GOVINDI. 80 I.C. 592= 

46 AU. 458=22 A.L.J. 885= 
A.I.R. 1924 AU. 593. 

—8. 45—Fine, imposition of. 

- Legality. 

A guardian put in a petition to the Court to the- 
efiect that he had collected some money belonging, 
to the minor, which should be deposited at a pro¬ 
per rate of interest and that he would be respon¬ 
sible for it. The Court ordered that he should put 
the money in fixed deposit in a bank on a certain 
date on which the guardian appeared and stated 
that he had not brought the money as the mother of 
the minor did not wish it to be. deposited in a bank 
but wished that it should be lent out at a higher 
rate of interest with the help of the minor who had 
reached the age of 18 years. Thereupon the Court 
at once fined the guardian Rs. 50 for not having 
carried out its orders and it further directed that 
he would be fined Rs. 10 a day until he deposited 
the money. 

Held, that the Court had no power under S. 45 
(1) (b), Guardians and Wards Act, to impose the 
fine in question. That section only authorizes a 
Court to impose a fine on a guardian if the guardian 
fails to pay into Court on a requisition under S. 34 
(d) of the Act, the balance due on the account exhi>' 
hi ted by him in compliance with a requisition under 
S«34 (o) and not for failure to deposit other moneys: 
25 C. L. J. 149, Foil. {Addison, J.). GABIB 0HANI> 
V. Emperor. 108 I.C. 739= 

A.I.R. 1928 Lah. 538. 

—S. 45—Liability of surety. 

- Procedure for enforcing. 

The proper remedy for the Court to proceed 
against the sureties on the surety bond executed 
by the guardian and the sureties is to assign the 
bond to enable the assignee to sue on the bond and 
not by issuing execution, on the strength of S. 141, 
G. P. Code : A.I.R. 1926 Sind 35, Foil. {Bupchand 
Bilaram and Lobo, A.J.Cs.). NARAINDAS AILDAS 
V. MT. JHALIBAI. 103 1.0.493= 

A. I. R. 1927 Sind 262. 
—8. 45—Minor not in custody of guardian. 

-Where a guardian of a minor is appointed but 

the minor is in custody of a third person, no direc¬ 
tion can be made under S. 12 (1) of the Act. The 
proper course ie to direct the third person to compel 
the minor to return to the custody of her guardian 
in obedience to an order under S. 25(1). In the 
absence of such an order an order imposing a fine 
on the third person is not correct {B.B. Ghose and 
Bose JJ) KinuSundari Devi v. Narendba 
NATH. Ill I-C. 134 = A.I.R. 1929 Cal. 27. 

_S. 45 —Order without enquiry. 

-In ordfrT to enable the Court to impose the 
fine it mut-t be shown that the sum for the non¬ 
payment of which the fine has been imposed was 
actually duo from the guardian, and if the guardian 
represents that the sum is not due, no fine can be 
imposed unless it is ascertained as to whether the 
sum which he has been ordered to pay is really 
due from him. 

On a previous occasion accounts were examined 
and certain amount was stated in the Dt. Judge's 
order to be due from the guardian, to the minor. 
The guardian continued as such for some time 
after. Then she was succeeded by another who in 
turn was succeeded by a third. To the interme¬ 
diate guardian, the original guardian had paid a 
portion of the amount stated to be duo from her. 
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GUARDIANS AND WARDS ACT (1890)> S. 45— 
Powers of HlghCoart. 

When the guardian for the time being applied to 
realise the balance, the original guardian wanted 
to examine witnesses to show that the amount 
stated to be due from her included certain items 
which were actually realised not by her but by 
her successor in the office of guardianship. Her 
objection was overruled and eventually on her non¬ 
payment, she was fined, 

Held, that the order, being one without any 
enquiry as regards the amount actually payable by 
the guardian, was improper. [Mullich atCd Kulwcint 
Sdhay, JJ.). MT. ABBASI BEGUM v. MT. YAQUTI 
Begum. 93 I. C. 628 = 4 Pat. 264= 

7 P.L.T. 473= A.I.R. 1925 Pat. 477. 

—8. 45—Powers of High Court. 

- Order passed vnthout enquiry. 

Where the guardian of a minor was removed 
from the guardianship and was ordered by the 
Court to deliver possession to the new guardian of 
a certain house which was not included in the list | 
of the minor’s properties filed by him (the old 
guardian), and to which a third person laid claim 
and where he (the old guardian) was fined for 
disobedience of the order, 

Held, Per Sulaiman, J. —In appeal against the 
order of fine it was open to the High Court to 
revise the previous order for delivery of posses¬ 
sion if it found that it had been passed without 
any enquiry as to the title to the house, 

Held, further that the District Judge could not 
in the proceedings under the Guardians and Wards 
Act compel the former guardian to hand over to 
the new guardian the house over which he never 
obtained possession as guardian of the minor and 
whioh ho never admitted to belong to the minor. 

Per Daniels, J. —Though the order for delivery 
of possession was not directly before the High 
Court and could not therefore be revised, the High 
Court was not precluded from taking notice of the 
fact that the order had been passed without any 
evidence on the record to show that the appellant 
was in possession on behalf of the minor. (Sulai- 
man and Daniels, J"/.). FAKIR MUHAMMAD v. 

Brij Narain. 88 I.O. 444 = 23 A.D J. 736 = 

6 L.R. A. CiY. 377= A.I.R. 1925 AH. 785. 

—S. 45—Suit. 

-The remedies by suit contemplated by Ss. 35 

and 36 are not inconsistent with the remedies 
provided for by S. 46. {Walsh, Ag. C. J. und 
Heave, J.). SiTA Ram v. Mt. Govindi. 

80 I.C. 892=46 AH. 458=22 A.L.J. 585 = 

A.I.R 1924 All. 593. 

—S. 46—Letter by Collector. 

- Whether evidence. 

It is only when the Court calls upon the Collec¬ 
tor for a report under S. 46 of the Act, that it is 
open to the Court to treat the report as evidence, 
A letter by Collector to Dt. Judge asking for can¬ 
cellation of an order of appointment of guardian 
by latter, is not to bo treated as ovidonco. {Shah, 
Ag. C. J. and Crumv, J.). Naqawa GurlingAya 
V. COLLECTOR OF BELGAUM. 77 I.C. 702= 

25 Bora. L. R. 1232= A.I.R. 1924 Bom. 157. 

—S. 47—Appeal. 

—- High Court—Inherent power. 

The High Court, apart from Clause 15 of the 
Letter® Patent, has inherent jurisdiction to hoar 

D. D. VoL. Ill—63 


guardians AND WARDS ACT (1890), 8. 47-*-'J 

Refusal to remore guardlaa. 

an appeal in a matter afieoting award of Court, 
{Beamont, C. J. and Madgavkar, J.). JLABHAI v. 

Jerbhai. 32 Bom. L.R. 1301. 

-The words ‘ removing a guardian' in S. 47 

01. (g) are not descriptive of the section but of 'the 
order against whioh the appeal is provided for. 
{Wazir Hasan, A. J. C.). SURAJ NARAYAN SINGH 
V. BISHAN BHARNATH BliAN. 78 I.C. 138= 

A.I.R. 1925 Oudh 260. 


—S. 47—Consequential order. 

-Where the District Judge passed an ex parte- 

order for production of the minor, and the person 
ordered , instead of producing the minor, applied 
for cancellation of the ex parte ord^r, and the 
District Judge refused to cancel the order on the 
ground of disobedience of the ex parte order, 

Held, that no appeal lay against the latter order 
as it was a consequential order, {Findlay, O. J. C.). 
Mt. AKABAI V. Narayan. 92 I.C. 36 = 

A.I.R. 1926 Nag. 251. 

—S. 47—Limitation and procedure. 

_Though it Is true that in an appeal filed under 

S. 47, Guardians and Wards Act, the Aob appears 
to be silent both as regards the procedure to be 
followed in respect of appeals and tho period of 
limitation for the same, still as the general provi¬ 
sions of the Civil Procedure Code as regards pro¬ 
cedure are applicable to cases under the Guardians 
and Wards Act, the procedure in respect of appeals 
under S. 47, Guardians and Wards Act must be 
taken to be governed by the provisions of the Civil 
Procedure Code, and the period of limitation in 
respect of tho appeal under S. 47, Guardians and 
Wards Act. would therefore seem to be 90 days 
from the date of the order under appeal: 7 P. R. 
1098 and 43 Mad. 51, Foil. {Bhide, ji). Mt. PANA 
BIBI V. MAHLA. 110 I.C. 374 = 

A.I.R. 1928 Lah. 488. 


—S. 47—Order fixiog maintenance. 

- —No appeal lies from an order on a guardian¬ 
ship application fixing the amount to be paid by 
the guardian of the property for the maintenance 
and education of the ward: 28 Jt. L. J. 96, Bef. 
[Prideaux, A.J.C.). Mt. Tulsai v. Mt. Tulsai. 

73 I.C. 532= A.I.R. 1924 Nag. 141. 

—3. 47—Order to deposit money—Appeal—R cyI- 
Bion. 

-An order under S. 34 (d) directing a guardian 

to deposit into Court the money due to the minor is 
not appealable, but where there is a mistake appa¬ 
rent on the face of the record, the High Court may 
interfere in revision and correct it. {Abdul Baoof, 
J.). RADHA KISHEN V. Khushi ram. 

67 I.C. 309 = 83 P. L. R. 1922= 


m 




—S. 47—Refusal to act under S. 45. 

---No appeal lies against an order refusing to 

take action under 8. 45. {Walsh, Ag. C. J. and 
Heave, J.). SiTA Ram v. Mt. govindi. 

80 I.C. 592 = 46 All. 458 = 22 A. L. J. 586 = 

A.I.R. 1924 All. 593. 


—S. 47—Refusal to remove guardian. 

-A refusal to romovc a guardian is not appeal- 

able under S. 47: 19 Cal. 487; 23 Cal. 201; 30 Bom. 

6G7; 20 All. 433, Foil. {Oldfield ayid Devadoss, JJ.). 
KONTHALATHAMMAL V. THANGASWAMI PILLAI. 

74 I.C. 896=46 Mad. 873=18 M.L.W. 256= 

33 M.L.T. 80 = 1923 M.W.N. 902= 
A I.R. 1924 Mad. 327 = 45 M L.J. 481, 
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0UARDIANS AND WARDS ACT (1890), S. 

Refusal to remo7e guardian. 

- Testamentary guardian. 

Where on an application to remove a testamen* 
tary guardian the order referred to non*appUcant as 
the testamentary guardian, affirmed her fitness for 
the appointment and found against the conduct 
alleged, as disqualifying her for it, 

Held, that all that was relevant to the prayer for 
her removal and did not amount to the making of 
a declaration, which was not made in terms, 
which neither party had asked for and which the 
lower Court was not conscious that it was consider¬ 
ing. 

The power to appoint a testamentary guardian 
and to make a will, were as regards any demonstra¬ 
ble or legitimate origin and until the Hindu Wills 
Act in 1870, on the same footing. 

A Hindu can appoint a guardian of the person 
and property of his child by will when the pro¬ 
perty willed is his separate property. 

There is nothing in law or reason or equity to 
prevent there being two guardians, ' one for person 
and anotherfor the property. The Guardians and 
Wards Act expressly permits the appointment of 
more guardians than one —vide S. 15, Cls. (4) and 
(5). Where it is not permissible to appoint a guar¬ 
dian for the property of a minor, a guardian for the 
person alone can be appointed by testament: 19 
Bom. 309, Foil. 

Case-law reviewed and texts and history traced. 

Per Devadoss, J .—It is the inherent right pf a 
father to have the custody of his minor children 
and that right is transmissible by will or testament 
and there is nothing in the Hindu Law to prevent 
such transmission. 

A father has power to appoint by will a guardian 
or the person of his minor children whether there 
be joint family property or not; and that right does 
not depend upon the father being able to devise by 
will any property to his children for whom he 
appoints a guardian. (Old/Iefd and Devadoss, JJ.). 
KONTHALATHAMMAL V. THANQASWAUI PlIiLAI. 

74 I .C. 896=46 Mad. 873=18 M.L W. 256= 
33 M.L.T- 80=1923 M.W.N. 902 = 
A.I.R. 1924 Mad. 327 = 43 M.L.J. 481. 

—8. 43—Declaration of majority. 

* After a minor was declared to have attained 
majority by Court, the Court again entertained an 
application for correcting the age. 

Held, that the Court had no right to interfere in 
the matter as it 't/e.e functus officio. {Stuart, C.J, 
and Baza, J.). SAJID HUSAIN v. ABDUL Rahim. 

115 I.C.273 = A I R. 1929 Oudh 354. 


—8. 48—Discharge. 

- Accounts—Liability for.. 

An order under S. 48 discharging the guardian 
from further acting as the guardian to the persor 
and properties of the minor does not imply a dis 
charge from liability for accounting to the minor, 
Such a discharge must expressly be ordered undei 
S. 41 (4): 15 C.L.J. 57, Rel. on. {Das and Ross, JJ.) 
shaik ABDUL Rahim v. Mt. baeidba. 

61 I.C. 807 = 2 P.L.T. 556 = 6 P.L.J. 273- 

A. I. R. 1921 Pat. 166, 


—S. 48—Finality of orders. 

Save, in cases whore orders under the Guar- 
diaiih and Wards Act can be assailed either by way 
of an appeal under 8. 47 of the Act or by way of 
an application for revision under S. 115 of the C.P. 
Code, under 8. 48 of the Guardians and Wards 


GUARDIANS AND WARDS ACT (1896), B. |46~- 
ReYieion. 

Act, they are final. {Wazir Hasan, A.J.C.). SUBAJ 
Nabayan Singh v, Bishambhar Nath Bhan. 

78 I.C. 138= A.I.R. 1925 Oadh 260. 

—8. 43—Manner of sale. 

- Jurisdiction, want of* 

When the Court orders particular procedure to 
be followed to effect the sale of a minor’s property 
that order is final although made without jurisdio' 
tion. {Netobould and B.B. Ohose, JJ,). Tabini 
KUMAR DUTTA V. SRISH CHANDRA DAS. 

85 I.G. 667= A.I.R. 1925 Oal. 1160. 
—S. 48—Procedure. 

- Rules relating to form and those creating juris¬ 
diction — Distinction. 

The violation of the procedure prescribed by S.81 
(2) for recording the order granting the permission 
cannot be made the ground of brushing aside the 
finality of the older as enacted byS. 48. The 
only condition in which the finality prescribed by 
S. 48 can be avoided is to establish that the drder 
granting the permission was a nullity. 

An order passed by a Court in violation of such 
rules of procedure, however mandatory, as relate 
merely to the form of the order cannot be treated 
as a nullity. The omission to follow such rules of 
procedure can amount to tno more than a mere ir¬ 
regularity or a material irregularity in the circum¬ 
stances of a particular case. On the other hand, 
an order passed by a Court in violation of such 
rules of procedure the observance of which only 
invests the Court with jurisdiction to pass the 
order, is a nullity: 25 Bom. 337 (P.C.) and 42 Cal. 
72 {P.C.), Foil. (Wazir Hasan and Neave, A.J.Cs,). 
RAMESHWAR BAKHSH SiNGH V. MT. BiDH KUEB.» 

87 I.C. 288 =A,I.R. 1925 Oudh 633. 


8. 48—Review. 

Where the District Judge granted permis- 

^ ___I. 


sion to guardian of a minor to sell the minor's pro¬ 
perty for Rs. 37,500, but before the sale-deed was 
drawn up offers bj’ other intending purohas'^rs were 
made to the extent of Rs 46,000, 

Held, the District Judge could review his own 
order and cancel his previous permission: 29 AH. 
213; 31 Bom. 590; (1915) P.R. 424, Foil. {Baiter, J.C, 
andPrideaux, A.J.C.). Sonba v. Narayan. 

79 I.C. 471=A. I. R. 1924 Nag. 209. 

_An order made by a Court appointing 

guardian of a minor under the Guardians and 

Wards. Act is not open to review. {Scott-Smith, J.). 

Mt Shabfan V. MT. BHOLI. 4 L. L.J. 274= 
MT. bHABi- ^ J ^ ^^22 Lah. 395. 

—S. 48 —Reviflion. 

_ Order fixing expenses of ward's marriage. 

A Court has jurisdiction to fix the amount of 
marriage expenses of a ward, and since the ques¬ 
tion is one of fact being purely a question of 
amount, no revision lies under S, 48: A.I.R. 1926 
All. 301, Foil. (Ghulam Mohiuddvn, A, J. C.). Mt, 
JAMNABAI V. GOPAL DAS. 109 I.C. 671-- 

A.I.R. 1928 Nag. 291. 

•Expenses of ward's marriage. 


.. 

Revision does not lie in a matter which is purely 
, question of discretion in the lower Court, e. g., a 
[uestion of amount to bo sanctioned for the mat- 
iago of the ward. {IValsh and Kanhaiya Lai, JJ>)> 

In the matter of. 

92 I.C. 482=48 All. 300=24 A.D.J. 810- 

A.I.R. 1926 All. 301. 
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GUD&B& OR GiDABA. 

See GRANT INAM. 

guilty. Plea of—See Ce. P. CODE, S. 271. 

guuastha. 

See (1) CONTRACT ACT. 

(2) PRINCIPAL AND AGENT. 

GUZiRiT TALDKDRE8- ACT (Bom. 6 of 1888). 

R Code--Law how far affecUd. ^ 

_ Tir/.W/»«. J _A Mulgameti is one who is, 

Per a former ruler and owner of 

or is desc atni 'rAtains by re-gra»iit or other- 

the village and retams re g 

^^"t®,°“T^rrulerand owner? but not necessarily 
such former tichts A Gameti would have 

“""^^eieno® quasi-B^overeign rights, but to const!- 

some letentioo o{ such sovereign 
tute a wu>g rights is not essential. If the 

or q'i*!':A?^nror is le-granted some of his former 
Gameti retains or is r g m^ough all his former 
Unda or .nterert therem^ ^ 

“'TirKatWa though they are Mulgametie 
meti. lue Airectlv from Government, and 

are ?Sare within the meaning 

rtSs Iot^a aLnded hy the 1905 Act. 

per pro,<. .T.-A Tadnhdan ^-tate ^.e^^an estate 

J^^^^hich'is now a landlord estate to which some 
but which is rights may or may not be 

{Marten and Pratt, JJ.), DOLAT- 

A.I.R.1924Bom. 72. 


—a 16 —Finality of decision. . ^ , 

_i:_.The decision of the District Court under 

i°iie of iud«o,o; 30 Bom. 220, Appr. 

?;r° 7 ?nd C / Pro,, and Crump, JJ.). AMAB- 
(Arocleod. C. J., 1 Deepsangji Rava- 

SANGJI puNOABJI JHAU 442 = 

BHAI JHALA. 27 Bom. L.R. 345* 

A.I.R. 1925 Bom. 241 (P.B ). 

_3, 16—Second appeal. 

'^7“^‘!ond auueal lies to the High Court 
®.q ^ 4 flion of the District Judge under S. 16 
- 16 Bom. 408, Oyerruied. {Macleod, 
of til® JJ,). AMARSANQJI DUN- 

V DEEPSANJI RAVABHAT JHALA. 

r fi 8 a -49 Bom. 442*27 Bom. L.R. 345* 
87 I.C. 588-48 ^ ^325 Bom. 241 <F.B.). 

—S. 29-B—Notice. 

_ Mortgagor havzng knowledge. 

« V 4 .Vii> T^iaintif! mortgager who is desirous 
Although tb of the original mortgage- 

to ^ho^ are desirous of claiming under 

deed, those notice in writing of 

that dfd are bound 

thoir claim afte th ^ 

issued. Otherw ^^2. Foil. 

Bidered : 19 Bom. ^ j )^ TALUKDHARI 

(Afocleod, AKCJI ABHBAM. 

settlement OPriC ^ 762=46 Bom. 993= 

66 I.C. 487-24 Bom 


habitual offemdeh. 

- Sub- mortgagee—Bights of. 

Where the mortgagee of talubdari rights and the 

Held In spite of the provisions o£ 8. 29-B 9“® 

rn'et^^rof^thW^ 

ITlong as the mortgagee’s rights were in 
the plaintifls could sue the A‘uua t® 

S :g"ai^^t\"he ZZllr -^tlV-re entitled 

Jf h 

OP KAiBA^. ^ ^ 1046=A.I.R. 1922 Bom. 200. 
—8. 3l-Moptgage. 

_ Talukdari land—Mortgage of, xs void. 

Where mortgaged land was entered by the Talati 
in Recister of Inam Vanta lands a few months be¬ 
fore the suit as vanta land but no village 
lone standing was forthcoming to prove that jt was 

vanta land and not Talukdari and the 
wafl a Talukdar, and his estate was taken over for 
management by Talukdari Settlement Officer under 

Seld the mortgaged land was Talukdari land 
anf the mo^tgage^S the death o^e Talukdar was 
void. {Macleod, C.J. and Coyajee, 7 .). SHANKAB 

LALTAPIDASV. 70Q=a 

69 I.C. 102=24 Bom. L.R. 709 

a i r. 1922 Bom. 342. 

_ 3 33 —Powers of Talukdari officer. 

The powers under 8. 33 of a Government 

. ^ . ____ A vko Cl A LftiUQ 


—--^The powers unuet 

officer In the temporary management of a taluq 
dfr’s estate to manage the revenue has 

arrears of revenue are the same 

as regards an unalienated village; 18 Bom L.B. 323^ 
AppL (Macleod. C. J. and Coyajee, 

n. OOEEEOTOR^.^ ^ ^ 418 = A.I.R. 1926 Bom. 325. 

habeas corpus. 

See CRIMINAL P. C., S. 491. 

HABEAS CORPUS ACT (1862, 29 & 26 Yiot., 
Gh. 20). 

—Scope. , a 

_By the Habeas Corpus Act, the powers of the 

King’s Bench are limited to England an<i such 
places outside England which “‘I 
competent to exercise the power. (Schwabe. C. 

„. hMPEROK. J,” ^ 349 = 31;MX.T. 304 = 

23 Or. L.J. 614= A 3^8 (p.B.y 

HABITUAL OFFENDER. 

See (1) CRIMINAL P. C., Ss. 106 to 1.^2. 

(2) Criminal Trial. 

PP.VAT^ CODE. 
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hackney carriage act (1879), S. 6—Absence 

of number. 

HACKNEY CARRIAGE ACT (14 of 1879). 

—S. 6—Absence of number. 

■ Carriage being re-^ainted. 

Where in answer to the charge that the number 
had not been painted in a prominent place on the 
carriage, the proprietor of a hackney carriage ex¬ 
plained that the carriage bad been re-painted and 
was awaiting for the number and where as a matter 
of a fact five days after the challan the carriage was 
actually re-inspected and passed correct and where 
the lamps of the carriage bore the number, 

Held, that the owner’s explanation was correct 
and that no offence was committed. {Wazir Hasan, 

A.J.C.). King Emperor v. John Cassel. 

88 I.C. 594 = 2 O.W.N. 443 = 26 Cr.L.J. 1170= 

A.I.R. 1925 Oudh 447. 


HANDWRITING. 

See (1) EVIDENCE. 

(2) Evidence Act, Ss. 47, G7, G8 & 73. 

HEARSAY EVIDENCE. 

See (1) Evidence. 

(2) Evidence act. 

HEIR. BEQUEST TO. 

See WILL. 

HEIRS. 

See Hindu Law—Succession. 

HEREDITARY ALLOWANCE. 

See Hereditary Office, 

hereditary OFFICE. 

See {1) BOMDAY HEREDITARY OFFICES ACT. 

(2) Hindu Law, Religious Office. 

(3) Mahomedan Law, Religious 

Office. 

(4) l\rADRAs Hereditary Village 

Offices act (III of 1895). 

(5) T. P. ACT. S. G. 

HERMIT. 

See HINDU Law—Succession. 

HIBA-BIL-EWAZ. 

See M.\homedan Law—Gift. 

HIDDEN TREASURE. 

See Treasure Trove act. 

HIGH COURT. 

See also' (1) OR, P. CODE, Ss. 4.‘266, 654. ETC. 

(2) Government of India Act. 

(3) Jurisdiction. 

(4) privy council. 



—Equity. 

-It is part of the function of the High Court 

in dealing with cases to look below tho surface and 
make deductions from tho probabilities {Duck- 
■worth and Pratt, //.)■ Mo, PO LUN MA E MAI. 

74 I. C. 47 = 1 Bur. L. J. 111 = 
A. I. R* 1923 Rang. 57. 


HIGHWAY—CloBing of thoronghfare. a 

—Judge on other service. 

■-A Judge who does not resign his appointment 

does not cease to be Judge of the High Court dur¬ 
ing his temporary absence on other service. 
(Spencer and Devadoss, //.). MetappA CHETTIAB 
v.Ghidambaram Ghettiar. 83 I. 0; 91= 

1924 M.W.N. 992=21 M.L.W. 12= 
A. 1. R. 1925 Had. 58=47 H.L.J. 397. 

■—Rent Controller. 

- High Court has powers of superintendence. 

High Court has power of superintendence and 
revisional jurisdiction as regards the Controller. 
The Controller, in discharging his duty under 
S. 15 and the President of the Tribunal in dis¬ 
charging his duties under 3. 18 act as Courts of 
Justice. Whether they are Civil Courts within the 
meaning of any particular enactment is another 
question, but they are both Civil Courts in the 
general sense ; they are authorized to decide judi¬ 
cially, and by judicial methods only, between 
persons seeking their civil rights. Sueh functions 
as they perform under Ss. IS and 18 are neither ad¬ 
ministrative nor ministerial. (Rankin, J.). ALLEN 
Bros. & CO. V. BANDO & Co. 70 I. C. 371= 

49 Cal. 931 = 26 0. W. N. 845 = 
A.l.R. 1923 Cal. 169. 


■Rules framed by Government. 

■The High Court will not interfere with rules 


and conditions framed by Government under ex¬ 
press provisions of law unless they are^ in conflict 
with some legal principles. (Chaudhuri and Cwm^ 
ing, JJ.). NAGENDRALAL DAS V. MUNICIPAL COM¬ 
MISSIONER OP CHITTAGONG. 59 I. C. 340 — 

47 Cal. 426 = 27 C.W.N. 240. 


HIGH COURT RULES. 

See Under Various High Courts. 

(1) ALLAHABAD, (2) BOMBAY. (3) CALCUTTA, 

(4) Lahore, (5) Madras, (6) Patna 
AND (7) Rangoon. 

HIGH COURTS (INDIAN) ACT (1861, 4 & 28 

Yict.,Ch. 104). 

—S. 15—List of touts. 

- Order of District }>Iagislrate including name in. 

High Court can entertain in exercise of general 
powers of superintendence an application in 
revision from an order of District ^lagistrate in¬ 
cluding the name of a person in a list of touts 
under S. 36, Legal Practitioners Act: 21 All, 181 
and A.l.R. 1923 All. 334, Rei. on. (Sulaiman and 
Niamatullah, JJ.). -KAPOOR Grand Jain v. Em¬ 
peror. 1930 A.L.J. 961 = A.I.R. 1930 AH. 641. 


highway. 

—Blind alley. 

- Ownership—Adjacent houses. 

In the case of a blind alley the Court may pre¬ 
sume that the ownership vests in the owners of 
the adjacent houses, but that presumption is not 
a presumption of law but an inference of fact : 
A.l.R, 1925 Bom. 27, Cons. (Dalip Singh, J.). 
Shimbu Dayalu. Gajju Mul. 108 I.C. 610= 

A.l.R. 1928 Lah. 709. 

—Closing of thoroughfare. 

- ‘Special damage. 

Tho presumption that when a public thoafough- 
faw is closed, the members of the public In 


1601 


etVit. dSiMitiAii Aiti) 


I0O3 


HIGHWAY—Dedication. 

« 

general suSer an equal inconvenience is rebut¬ 
table and can be rebutted by evidence tbat plaintifi 
has sufiered special inconvenience so as to entitle 
him to sue for removal - of the obstruction. 
{Ashworth, /.). BHEWANI GHUIjAM V. SlTEA- 
PRASAD. 93 LG. 493= A.I.R. 1926 Oudh 343. 

—Dedication. 

- Presumption from long user. 

Where so far as living memory goes, a passage 
has been proved to have been used as a public cart 
road, the correct inference to be drawn is that it 
has been so used from time immemorial as a public 
highway, and dedication should be presumed from 
long user : A.I.R. 1920 P. C. 43, Rtl. on. {Marten, 
C.J. and Murphy, J.). Abdeshir Jivanji v. Aimai 
Kuvarji. 117 I.C. 513 = 53 Bom. 187= 

31 Bom. L.R. 97 = A.I.R. 1929 Bom. 94. 

- Lost grant, presumption of. 

The existence of a prior'dedioation with regard 
to an ancient public way takes very much the 
nature of what is called a lost grant. It is entirely 
difierent in its legal attributes and in its origin 
from a private way or easement which may be 
acquired by prescription following upon continuous 
user. The public cannot acquire a public way by 
prescription, and where a public way is found and 
no traces are forthcoming of its origin the law pre¬ 
sumes a dedication or a lost grant by the owner to 
whom the land belonged and who alone could 
dedicate it. {Wats, Ag.C.J. and Byves, J.). Md. 
RAZA KHAR u. HD. ASKARI KbAN. 85 LG. 304= 
46 All. 470=22 A.L.J. 729 = 6L.R.A. GW. 67 = 

A.I.R. 1924 All. 599. 

■ Origin of roads. 

From a long continued user of way by the public, 
an inference of dedication to the public can be 
drawn. In villages as well as in small towns in Oudh 
there is no doubt tbat the origin of highways may be 
traced to the fact tbat land used as highway 
was cither nobody’s or everybody’s land. {Wazir 
Hasan, A.J.C.). RAi Bajbano Bahadur v. Babd 
Badri Nath. 70 I.C. 74=9 0. L. J. 497= 

A.I.R. 1923 Oudh 26. 

—English law of. 

- Applicability. 

It is very doubtful whether it would be right to 
bodily import the whole of the English law as to 
highways into cases relating to highways in 
India. {Wazir Hasan, A.J.C.). BAJRANO BAHADUR 
SINGH V. BADRI NATH BHARGAWA. 70 I.C. 74 = 

9 O.L.J. 497= A.I.R. 1923 Oudh 26. 

■ ■ -Applicability. 

It is sometimes dangerous to attempt to ascertain 
the law in India by the discussion of English 
cases. But in a matter where, legislation like the 
Municipalities Act, following closely upon English 
'Local Government legislation, has left the matter 
at large, without following it up by modifying the 
general law on a topic such as public ways and 
highways the Courts in India are really enjoined 
to apply the English principles. {Walsh, Ag. C.J. 

and Ruves, J.). Md. Raza Khan v. Md. askari 
Khan. 88 I.C. 304 = 45 All. 470*22 A.L.J. 729= 

6 L.R.A. GW. 67 = A.I.R. 1924 All. 899. 

—Interdiction. 

■ - Equal right of all sections of the public. 

“ When the streets are public streets vested in a 
■Municipality all members of the public have equal 


HIGHWAY—Private right. 

rights and one section of the community has no 
right to interdict another section of the community 
from the lawful use of the public streets : 30 Mad. 
185 (P.O.) ; A.I.R. 1926 P.C. 36 and A.I.R. 1926 
Mad. 880, Foil, {Waller and Madhavan Nair, JJ.)% 
SUNDARBSWARA SROUTHIGAL V. EMPEROR. 

102 I.G. 481 = 50 Had. 673 = 
8 A.I. Cr. R. 194=25 M.L.W. 667= 
38 M.L.T. 307 = 1927 H.W.N. 279 = 
28 Gr. L.J. 545=A.I.R. 1927 Had. 938= 

52 H.L.J. 682. 

e 

—Huaic. 

-Where a Hindu temple existed in a locality 

for a long time and the community had exercised 
the right to play music in it and also on the 
adjacent public street for a considerable length of 
time and subsequently the Mahomedans delibera¬ 
tely-built their mosque cheek by jowl with the 
Hindu temple and sued the Hindus for a declara¬ 
tion restraining them from disturbing their wor¬ 
ship. 

Held, that the Hindus had the right to conduct 
processions with musio so long as they did not 
interfere with the ordinary use of the street by the 
public and subject to the lawful directions by the 
Magistrates. That the right of the Mahomedans 
to stop the playing of music depends on the cir¬ 
cumstances of each case and that they cannot claim 
to curtail the Hindus’ right of service and musio 
which has been customary long before the mosque 
was built: A.I.R. 1925 P.C. 36, Foil. ; 2 Mad. 140. 
Expl, and 6 Mad. 203 (F.B.), Ref. {Wallace and 
Ananthahrishna Ayyar, JJ.), Jaffab Husain 
Khan v. Krishnan Servai. 1930 H.W.N. 820 = 
31 U.L.W. 845 = A. I. R. 1930 Had. 701= 

58 H.L.J. 703. 

■ -Public have right to conduct religious pro¬ 
cessions with musio through a public street : A.I.R. 
1925 P.O. 86 , Rel. on ; 42 Bom. 438, held no longer 
goodlaio. {Kotval, A.J.C.), ABDUL Aziz v. DEO 
Bao. 104 I.G. 213=A.1.R. 1927 Nag. 339. 

—Nalsance. 

- Encroachment —Bona fide claim-^Duty of 

Magistrate. 

Encroachment upon a public road is an obstruc¬ 
tion to the public path, and it is a nuisance in 
itself under S. 268 of the Penal Code. No length 
of user can justify an encroachment upon a public 
way. The question of a sufficient width of the 
road being left in support of the encroachment, 
for public use is no ground for allowing the en¬ 
croachment or obstruction to continue. It is the 
duty of the Magistrate to come to a finding, whe¬ 
ther the claim of the person complained of, to such 
encroachment, is bona fide or not, and question of 
possession is relevant for this purpose. [Jwala 
Prasad, J.). JAQROSHAN BhartHI v. MAdAN 
PANDE. 105 I.G. 238=6 Pat. 428=8 P.L.T. 462= 

8 A.I. Gr. R. 306 = 28 Cr. L. J. 910'^ 

A. I. R. 1927 Pat. 265. 

—Private right. 

- Access to public road from private property. 

A right of immediate access from private property 
to public highway is recognited in law as a private 
right distinct from tho rights of the owner of that 
property to use the highway itself as one of the 
I. public. Although the plaintifis must sh 6\7 " 
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HIGHWAY—Religious procession. 

partioular damage it is clear that a private right 
of this kind has been recogaised as being particu¬ 
lar damage in the case of individual members who 
had enjoyed access to the highway from adjoining 
property. {Meats, C» J. and Piggott,^\^), HANUMAN 
■ Prasad v.'RAGHDNATH PRASADAi^t^ I. C. 659= 
46 All. 573=22 A.L.J. 568 = 5 A. Civ. 393= 

A.l.R. 1924 All. 715. 

-^Religions prooesaion. 


■Siiit for declaration of right. 


There is a tight to conduct a religious procession 
with its appropriate observances along a highway, 
Persons of whatever sect are entitled to conduct 
religious processions through public streets so that 
they do nob interfere with the ordinary use of such 
streets by the public and subject to such directions 
as the Magistrates may lawfully give to prevent 
obstructions of the thoroughfare or breaches of the 
public peace; and a suit lies for the declaration 
of such right. But claim by one sect, for the 
exclusive use of tlie highway for their worship is 
untenable ; 2 Bom. 457, overruled. 

The distinction between indictment and action 

in regard to what is done on a highway is a dis¬ 
tinction peculiar to English Law and ought inot to 
applied in India. {Lord Dunedxn.) 

SAN V. MUHAMMAD ZAMAN. 86 I.C. 236- 

3 Pat L.R. 300 = 23 A.L.J 179 = 6 L.R P C. 34— 
6 i'at. u.R. ^ ^ M.L.W. 239 = 

6 P.L.T. 115 = 52 l.A. 61 = 29 C.W^N. 486 = 
.O.W.N, 53 = 47 All. 151 = 

--Persons of whatever sect, are entitled to con- 

daot religious processions ■'htough 
BO that they do not interfere with the ordinary 
use of such streets, by the public and sjib^ct to 
such direction as the Magistrates may lavrfully 
give to prevent obstructions of the 
Of breaches of public peace: A.l.R. 1925 P.O. 

and 5 Mad. 309, Foil. {Sxmpson, C 

ICiNQ Emperor* t i 

2 0. W. N. 589 = 26 Or. L. J- 1375 - 

A.l.R. 1923 Oudh 656. 

-- Blocking passage. , 

Religious P'^o^eesions are lawful an^^ 

come within a "f ^ho conUol of the Dis- 

and are always subject officers Bnt primarily 
trict Magistrate and dedicated is 

the purpose for thereof roust be 

that of passage. Any ,vLth the maintenance 
such as are not The rig^t M the public 

of the paramount that ^rooession is 

is that of passage. Hence a g ^ street 

not entitled, l-y "ngions rites, 

for the purpose of porfor “^pe^aonable manner. 

to block the passage in ^lUHAMMAD ZAMAN 

i.MANZUUUASAN.^ ^^63I. C.^ 

-Right Of pnbl^. 

--—Any member P lawful manner and a 

to use a public street ^. jg prevented from 

declaration can be grant epecial damage ; 

so doing without pr^ tTCrishnan and Odgers, 
A.l.R. 19-25 r.C. 36. FoU. (Krisftnan ^ ^ 

/J'.). MAUUIAHU. GANQANNA.^^ 


HINDU DISPOSITION OP PROPERTY ACT 
(1916), S. 2~RetroBpectiT6 effect. 

—Special damage. 

- Village pathway. 

Infringement of a village pathway which la not 
a public pathway, in which the plaintiffs have a 
right along with the villagers, does not requite 
proof of special damage to give rise to a cause of 
action: 23 C. W. N. 91 and 26 0. W. N. 587, Foil .; 
25 O.W.N. 95, Disi. {Chakravarti, J.). SURESH* 
CHANDRA DDTTA V. JAMINI KANHATA. 

96 I. C. 711=A. I. R. 1926 Cal. 1159. 

- Village pathway. 


The plaintiffs asked for declaration of a village 
pathway used by all the people of the village for 
certain specified purposes. The defendants con¬ 
tended that the alleged pathway was nob a public 
highway but was a permissive foot track, 

Held, that the suit was for the enforcement of a 
village pathway and no question of special damage 
arose in the case: 15 Cal. 460, Foil, 

It is only In the case of a public highway that 
the question of special damage arises ; where the 
case is one of a village pathway, there « no ques¬ 
tion of special damage : 23 O.W. N. 91, Bef. {Moo- 
kerjee and Rankin, JJ.). Harish Chandra Saha 
t>. harish Chandra chuckerbutty. 

80 I. C. 193 = 39 C. It. J. 847 = 
A.l.R. 1923 Cal. 622. 

_In an action for the removal of an obstruc¬ 
tion of a public road, the mere fact that the plain¬ 
tiffs would have to go a longer way round or that 
the road would be impassable for carts is not a find¬ 
ing that the plaintiff would suffer injury or damage 
peculiar to himself in any way different from the 
Lmage that would be suffered by other people who 
had hitherto used 

rule requiring proof of special damage is thatbut 

for such a rule the defendants might be harass 

ed by separate suits from every individual member 
of the public whose right of way has been obstruct 
ed. Special damage does not mean serious damage 
but means damage of a special 

damace affecting the plaintiff individually or 
damafe peculiar to himself,. °'koLITA 

V. 8IBRAM DA3. o ^ ^ ^ Cal. 271. 

‘Village pathway. 


A suit for a declaration that a pathway is a vil¬ 
lage pathway and for an injunction on the defen- 
Lnt to remove certain obstruction can prooeed 
without proof of special damage : 23 C. W. N. 9L 
Poll (Panfon, J.). Harish Chandra v. Pran 
Sath 69 I.C. 910 = 26 C.W.N. 887 = 

A.l.R. 1921 Cal. 405. 

HINDU DISPOSITION OP PROPERTY ACT (18 
of 1916). 

^S. 2 —Retrospective effect. 

-The Act contains no words making ft In 

way retrospective in its operation, ®“d . therefor 
S 2 only covers the case of a dispomtion m 
after the commencement of the 

JJ.). AtmABAM ^ NA^m. 

COURT. 94 I.C. j" "i92a Bom. 881. 
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HINDU LAW 

Synopsis of headings : for detailed headings ^e Infta Page I. 

0<5 J 

Ldoption. I 34. Factum Val^^S-ee HINDU Law. 

n _-__ n't AnOT bo>?>r 


1. Adoption. 

2. Advancement. 

See (1) BeNAMI. 

(2) TRUSTS act, S. 82. ,, 

3. Alienation— See also Hindu Law. 

(1) Debts. 

(2) JOINT Family. 

Ca) Father. 

(3) Manager. 

(3) RELIGIOUS Endowment. 

C4) Widow. 

4. Ancestral estate—See HINDU LAW. 

Cl) ALIENATION. 

(2) JOINT Family. 

5. Antecedent debt —HINDU LAW. 7 / 

(1) ALIENATION. 

(2; DEBTS. 

(3) JOINT P'AMILY. 

6. Apostacy^See HINDU LAW 

(1) SUCCESSION. 

(2) Caste disabilities removal act. 

7. Applicability. 

8. Ascetics. 

9. AuthoritySee HINDU LAW—TEXTS. 

10. Benami — See BENAMI. 

11. Bandkus—See HINDU LAW—SUCCESSION. 

12. Bequest—See HINDU Law—Will. 

13. Betrothal—See HINDU LAW—MaRRI.AGE. 

14. Caste. 


C<5 J 

34. Factum Vald^S-ee HINDU Law. 

(1) Adoi 

(2) .‘ .GE. 

35. Female's estate—See HINDU Law—SUCCESSION. 

36. Firm—See HINDU Law—JOINT FAMILY TRADE. 

37. Gift— See also HINDU LAW. 

(1^ .ALIENATION. 

1.2) JOINT Family. 

38. Guardian—See HINDU Law—MINORITY AND 

Guardianship 

39. Husbaiui and wife — See HINDU Law—MAR¬ 
RIAGE. 

! 40. Idul—See HINDU Law—RELIGIOUS ENDOW 
MENT. 

41. Illegitimacy—See HINDU LAW—SUCCESSION. 

42. Impartible estate 

I 43. Inluritance — See HINDU Law—SUCCESSION. 

! 44. Interest—See INTEREST, 
j 45. Jains —HINDU LAW—APPLICABILITY. 

I 46. Joint family. 

; 47. Legal necessity — See HINDU LAW. 

j (1) Alienation. 

(2) Debts. 

} (3) JOINT Family 

t 48. Legitimacy — See HINDU LAW—SUCCESSION. 

49. Limited owner'^^See HINDU J.,AW—WIDOW, 
i 50. Mahant —HINDU Law. 

I (1) RELIGIOUS Endowment. 

1 (2) RELIGIOUS Office. 


16. Charitable institution—See HINDU LAW—KELl- 51. Maintenance. 


Gious Endowment. 

16. Conversion—See HINDU Law. 

(1) Applicability. 

(2) SUCCESSION. 

17. Co‘Parcener — Alienation—Sec HINDU Law. 

(1) ALIENATION. 

(.2) JOINT Family. 

18 Custom —See also CUSTOM (GeNeRAL). 

19 ! Damdupal—See INTEREST. 

20. Dan'ing girls—Sec HINDU LAW—SUCCESSION. 


52. Manager—See HINDU LAW. 

(1) Alienation—Manager. 

(2) JOINT Family—Manager. 

63. Marriage— A'*-/Hindu Law. 

(1) alienation. 

(2) Debts. 

(3) JOINT FaMILVi 

54. Migrating family—See HINDU LAW—APPLICA¬ 
BILITY. 

55. Minority and guardianship. 


21* Daughter—See Hindu Law—i.imited Owner. ^fftahshara—See Hindu Law—Texts. 

22 Diyabhaga-See HINDU LaW—TEXTS. 1 57. Mortgage—See HINDU Law-ALIENA'IION. 

^ I AW 58. Mutt—See HINDU LAW—RELIGIOUS EN 

0.3 Debtsrt/jo HINDU LAW. ‘ 


_ . AW 58. At't' HINDU LAW—RELIGIOUS ENDOW 

23. Debts—At-t also HINDU LAW. MENT AND OFFICE. 

(1) ALIEN^riON. ■ gg Naltnh'ottiU Chetties—See LAW—APPI.l- 

(2) JOINT Family cability 

LAW-T<EUO.tlT E , I.AW-SUCCES. 

DOWMENI. T __... 1 61. Partible property — HINDU LaW — PARTITION. 

26 . Di squall ttcahon—^ee HINDU LAW—SUCCESSION i 4 ..*i 

27 . Divorce—See HINDU Law — Marriage. 5 * Partition. 

28 Endaivrnent—See HINDU LAW. 63. Perpetuities — See HINDU LAW. 

(1) GIFT. (1)G1FT. 

(2) Religious endowment. (2) will. 

29. Exclusion from inheritance — See HINDU LAW'— 64. Possession —SVe-HINDU LAW'—JOINT FAMILY. 

SUCCESSION. 65 Primogeniturt — See (1) CUSTOM. 

30. Executor—See HINDU i.AW—WILL. (2) HINDU LAW—CUSTOM 

31. Family arrangement—.Srt'F amily Arran- 63 Religious ceremonies— 6 V«’ also Hindu Law— 

GEMENT. I RELIGIOUS ENDOWMENT. 

32 . 1 e?, ReUgious endowment, 

(2) Partition. ^ ' 68. Religious office. 

33. /’rt/zw/y Hindu Law. 69. Pe-marriage —.S'tv HINDU LAW. 

(1) Alienation. ( 1 ) Marriage. 

(2) DEBTS. 1 (2) Succession. 

(3) JOINT Famii.y. I (3) Widow. 










70. Residence —Set also Hindu Law — MainttE- 

NANCE. --i 

71. Restitution of conjugal rights—See HINDU LAW— 

Marriage.’ 

72. Re-union—See Hindl LW —PARTITION—RE¬ 
UNION. 

73. Reversioner. ^ 

1^. Right of residence^See HINDU LAW—MAINTE¬ 
NANCE. .h'- 

76. Sanyasi—See HINDU LAW. 

(1) ASCETIC. 

(2) SUCCESSION. 

76 . Schools oi Law. 

77. Self-acquisition—See HINDU LAW—J O I N T 
Family. 

78. Separate property^Sce HINDU LAW—JOINT 

Family. 

79. Shebait—Sec HINDU LAW—RELIGIOUS ENDOW- 
MENT. 

80. Skraddha—See HINDU LAW—RELIGI0US*CERE- 

MONIES. — 

81. Sikh-^See HINDU LAW—APPLICABILITY. 

82. Soifs liability—See Law—DEBTS. 

83. Sotfs obligations—See HINDU Law—DEBTS. 

84. Spes succesiionis—See HINDU LaW—REVERSION¬ 
ER. 

85. Spiritual ofiiccSee HINDU Law—RELIGIOUS 

Endowment. 


86, Stridhwam. 

87. Succession. 

8,8. Stiretyskip^See HlNDU LAWt-DEEXS. , /(J 

89. Surrender^See YlmviM LAW. r 

(1 ) Reversioner. -xiomobA r 

(2) Widow. 

90. Survivorship—See HINDU LaW.^i-^ jm’ 1 l'"'! ^ 

(1) JOINT Family. « 

(2) SUCCESSION.^ ‘ — -.L—nODjUiglJA .r. 

91- Texts. 

92. L nckastity—See HINDU Law. j ( .' : t j 

(1) Maintenance. .vi vh ■ . v ■'> 

(2) SUCCESSION. 

(3) Widow. 

93. Unobstructed . heritage — See HINDU LAW—SUC- • 

CESSION. / 

Usitry —DaMDUPAT. ■ ^ “ 

96. Adverse possessiti/tSeealso'H.WDV LAW; 

(1) ALIENATION. ■ " ' ' ■ ‘ 

(2) Reversioner. • ' 

(3) Succession. ■ ^ ‘ a 

96. Widow's estate—See HINDU LAW. j ^ | • 

(1) SUCCESSION. . 

C2) WIDOW. , 

^ ' 1 1 .(I f. jtlcjqA ., 

97. Hindu l.AW—MARRIAGE. . , 

98. Will. 


i' • . . . 


. V - ,11 

. -iJL 


I \ ' 


' .‘J . 


- • 

. \ ^ 


.M 





! 


aviLi-CRIMl»AClAND 




.{■■•• I 


HINDU 

I. Adoption; ^’^ ' 

Ci)' iVffiliitloB, 1005. 

QjU, Agreementj 1005.] 
y.w XSj'AutUotiyr, 1009. 

' mi \ C«) Conditional, 1009. 
, ■ ‘';M Consent. 1010. 

i^li. C</J Co-widows. 1018 
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LIST OF detailed HEADINGS/r;o;«“ ii™'” 

aoU/moitA -lit , 

HINDU LA'W-i-iCCwwrfO '1;'^, 

III. Alienatidii—... i/ :, 

(2) Co-parc«ier6M050. 

(tf) After-born co-parceners, 1056. 

(A) Biifden of proof; 1056. 

. ;r f^) Consent, 1056. 

Vrf;. Powers of co-parceners, 1057. 

(/)> Refund, 1057.' 

. (/■) Rights of cojparceners, 1057. 

(i') Rights of'purchaser, 1059, 

(A) Setting aside, 1060. 

(«) Validity,^1061. 

(3) Father, 1062. H ' 

( 4 ) Admissions by, 1062. 

(^) After-born son, 1063. 

(r) Antecedent debt, 1065. 

(d) Benefit to estate, 1070. 

(tf) Burden of proof, 1071. 

(f) Consent of co-parceners, 1073. 

Court’s duty, 1073. 

(A) Decree against, 1074. 

(») Extent of validity, 1077. 

(/) Immorality—See Hindtt Laio^ 
Debt—Immorality illegal — 

Direct connection. 

(^) Justifications for, 1077. 

(/) Limitation, 1078. 
itrt) Powers of. 1078. 

(/i) Presumption, 1080. 

(o) Refund, 1080. 

(^) Rights of alienee. 1081. 

(^) .Setting aside—See aLo Hindu 
Law — Alienation — Sfiiing 
aside 1081. 

(r) Son’s liability, 1081. 

(j) Subsequent partition, 1083. 

(;) Surety, 1083. 

(«) Miscellaneous, 1084. 

(4) Guardian, 1084 
( 4 ) Adverse possession, 1084. 

(^) Brother’s marriage. 1084. 

(c) Burden of proof, 1085. 

(<^) Court’s duty. 1085. 
ie) Debts repayment, 1085. 

(O Decree, setting aside, 1086. 

C^) De facto, 1086. 
ih) Mother. 1088. 

(/■) Paternal Ui»cle, 1089. 

(/) Powers of, 1089. 

(<i) Setting aside—See Hindu Law— 

Alienntion~—Setting aside. 

(/) Sister. 1089. 

(/«) Specific performance, 1090. 

(«) Step-mother, 1090. 

( 4 ) Validity, 1090. 

C5) I.encler’s (alienee’s) duty, 1091. 

(6) Manager, 1095. 

(4) Business, 1095. 

(3) Consent of co-parceners, 1096. 
(c) Debts, 1097. 

(^/) Extent of validity, 

(<•) Gift. 1098. ' 

(/) Liability, 1098. 

(^g) Limitation. 1099. 

(A) Powers of, 1099. 

(;) Presumption. 1100. 

(/) Representation, llOl. 

(X") Rights of alienee, 1101, 

(/) Setting aside—See Hindu Law- 
Alienation—Setting aside. 


r-ti V^) Determination of, 1019. 

■ .(/) Necessity of, 1020. 

(^5 Presumptions about, 1020. 

(A) Prohibition, 1020. 

(0 Proof of, 1021. 

{j) Setting aside. 1022. 

' ■ (Jt) Who can give. 1022. 

^4) Burden of proof, 1023. 

(5) Capacity to take, 1024. 

(6) Ceremonies, 1027, 

(7) Custom, 1029. 

(8) Dancing girls, 1031. 

(9) Diverting of estate, 1031. 

(10) Dwyaraushyayana, 1033. 

(11) Eligibility. 1034. 

(12) Estoppel. 1035. 

(13) Evidence, 1036. 

(14) Factum valet, 1037», 

(15) Relationship, 1037. 

(16) Rights of adopted son, 1040. 

(4) Adverse Possession, 1040. 

(A) Co-parceoary, 1040, 

(r) Disposition of property, 1040. 

Ul) LUbility, 1041. 

(^) Partition, 1042, 

(O Share, 1042.'' 

(/) Status, 1042. 

(A) Succession, 1043. 

(17) Setting aside, 1045. 

(18) Texts, 1045. 

(19) Validity, 1046. 

(4) Bar to adoption, 1046. 

d) Bombay School, 1046, 
c) Caste, 1046 
d') Form, 1046. 
je) Illegal adoption, 1046. 

(/) Invalid, 1046. 

(^) Kashmir Brahmins, 1047. 

(A) Motive, 1047. 

( 1 ) Nature of, 1047. 

(/) Objections to, 1047, 

(>t) Orphan—See also Hindu Law — 
Adoption—Custotn. 1048. 

(/) Sudras, 1048. 

(20) Widow, 1049. 

(rt) Ilomiray school, 1049. 

(d) Co-widows, 1049, 

(c) Madras school 1050. 

\d) Motive, 1050. 

(^) Power to give, 1051. 

(/") Right to adopt, 1051. 

(^) .Successive adoptions, 1054. 

(A) Validity. 1054. 

(21) Miscellaneous, 1055. 

II. Advancement—See (1) Benami 
(2) Trutts Act. S. 82. 

III. Alienation—See also (1) Hindu Law- 

Debts . , ^ , 

(2) Hindu Law—Joint family. 

(1) Applicability, 1055, 
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HINDU LAW-(Ct^«/^/0. 

m. Alienation— 

(m) Suit against, 1101. 

(«) Validity. 1102. 

(7) Manager of Endowment—See Hindu 

law—Religious Endctvment — 
Alienation, 

(8) Necessity. 1102. 

• (a) Benefit to estate, 1103, 

(d) Barden of pfdof, 1106. 

(<■) Business, 1109. 

(d) Consent of co parceners, 1110. 

(e) Debts, 1111. 

(/■) Father—See also Hindu Law-~ 
Alienation — Father^ 1111. 

(^) House repairs, 1114. 

(Ji) Interest, 1114. 

(»■) Litigation, 1116. 

(/) Maintenance, 1118. 

Marriage, 1118. 

(/) Partial necessity, 1120. 

(»r) Pressure, 1127, 

(w) Presumption, 1128. 

(<?) Proof of, 1128, 

(^) Purchase of property, 1131. 

(^) Purchaser’s duty, .1131. 

Ir) Purchaser’s rights, ll3l. 

(j) Recitals, 1131. 

(r) Religious ceremony, 1134. 

(;<) Re-purchase of property, 1135. 
(z») Sale to mortgagee, 1135. 

(it*) Test of. 1135. 

(.r) Widow (Limited owner). 

(0 Benefit to estate, 1136. 

(ii) Benefit to reversioners. 

(m) Burden of proof, 1136. 
(/T^) Consent of reversioner— 
See Hindu law—Alienation 
— Widow. 

(v) Daughter’s marriace, 1138 
(?*/) Dowry for daughter—See 
Hindu Law — Alienation — 
Necessity —Marriage. 1139. 
(y//) Husband’s debt. 1139. 
(^7'iii) Interest, 1141. 

(ix) Land revenue. 1142. 

(jr) Maintenance. 1142. 

{xi) Management, 1143. 

(xii) Meaning of, 1143. 

(xiii) Mother’s debts, 1144. 

(xiz') Obsequial ceremonies,1144, 
(xv) Pilgrimage. 1144. 

Powers of, 1144. 

(xri) Presumption. 1144. 

(xvii) Purchaser’s right, 

{x7‘iii) Refund—See also Hindu 

U-o—Alicnaliou—Refund,Ml 

ixi.ri Religious ceremony, 1H7. 

fa-.r) Rent 1147. 

(xxi) Spiritual 2^®' 

{xxii) Te-t applicable mo. 
(exit) MisrelJaneous. IIM). 

(,.) Mi-scellaneous. 

(9) P.xrtial snforcem nt, 

(10) Recitals. 1152. 

(11) Refund, 1154. 

(12) Setting aside, 1133. 

?13) Widow. 1159 IT- 1 

(a') Birdei of proof—See Hindu 

j^no—Alieuation—Necessity. 

(/;) Compromise, ll59. 

(c) Consent of reversioner. 1160. 
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HINDU ^AW—] 
in. Alienation—(C<w/</.) 

(O Accepting 
(//) After>|rar{\;.EOQ,A,n63. 

(Hi) Attestation, ilo3. 

(iv) Burdeh'djf pi^f, 1164. 
^iv) E£fect>ff ll64. 

\td) Execution 1168. 

(mV) Extent of, 1169. 
(wn)'Feniale reversioner, 1170, 
(/jp) Non-objection, 1170. 

(x) Presumption, 1171. 

(xi) Eatificaition, 1173. 

(xii) ^ Reversioner purchaser, 

1173. 

(;rrVf) Validity- 1173. 

(d) Gift, 1174.: ' 

(e) Maintenance—See Hindu Lazo— 
Alienation — Necefsity—Widozo 
— Maintenqfiee. - 

(f) Powers of, > f,, 

(g) Rights ,, of alienfc—See Hindu 
Lazo—Ai iena^i on — Necessity. 

(h) Setting aside, ll78.^, 

(/) Miscellaneous, 1182. 

(14) Miscellaneous, 1183. j l,, 

IV. Ancestral estate —See Hindu Law—Joint 

family, , * v /. t 

V. Antecedent debt —See Hindu Lazo, 

(1) Alienation, / 

(2) Debts. ' ' 

(3) Joint family. 

VI. Apostacy —See (1) flindu Laze—Succession 
— Converts. 

(2) Caste Disabilities Removal Act. 

VII. Applicability, 1183.: 

(1) Aborigines of Assam, 1183. 

(2) Berar, 1183. 

(3) Bhale Sultans, 1183. 

(4) Converts, 1184. 

(5) Cutchi Memons, 1185, 

(6) Dancing girls, 1186. 

(7) Dat Brahmans, 1187. 

(8) DayanandiSi 1187. 

(9) Gharbaii Gosavis, 1187. 

(10) Gond, 1187. 

(lOjC**) Grahast Gosains, 1188. 

( 11 ) High caste Hindus in Punjab. 1188, 

(12) Illegitimate sons, ll88. 

(13) Jains. 1188. 

(14) Kayasthas, 1191. 

(15) Khoja Mahomedans, 1191. 

(16) Kurmi Mahtos. 119J. 

(17) Lingayats. *1192. 

(18) Mahomedans, 1192, 

(19) Mukkathayam Thiyyas, 1192. 

(20) Marathas, 1192. 

(21) Migration, 1192. 

(22) Mithila, 1195. 

(23) Naiks, 1195. 

(24) Nainboodris, 1196. 

(25) Out-Taste, 1196. 

(26) Powars, 1196. 

(27) Rajbansis, 1196. 

(28) Raj-Chaurasi. 1196. 

(29) Raj-gonds, 1197. 

(30) Rajputs, 1197. 

(31) Rao-RathorTelis. 1197. 

(32) Sikhs. 1197. 

(33) Sodhis, 1197. 

(34) rattans, 1198. 
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HINDU LAW—. >1—WAJ UaMIH 
Vn. Applicability— 

(35) Thiyyas, 1198. 

(36) United Provinces, 1198. 

(37) Yadavas, 1198. 

VIII. Ascetic. 1198.-’^ 

(1) Arya Samajist, 1198, 

(2) Bairagi, 1198. 

(3) Renuniciation, 1199. 

(4) Sanyasi, 1199. 

IX. Authorities—See Lay> — Texts. 

X. Benami—See Benami. 

XI. BandhUS—See Hindu Law — Succession. 

•gTT , Bequest—See Hindu Law — WilL 
XIII. Betrothal—See Hindu Low—Marriage. 
Xrv. Caste, 1199. 

(1) Agarwallas. 1199. 

(2) Bhumihar-Brahmans, 1199. 

(3) Ghai Bari gosavis, 1199. 

(4) Hindu. 1199. 

(5) Jats, 1200. 

(6) Kayasthas, 1200. 

(7) Mohals, 1200. 

(8) Nattu Kottai Chettis, 1200. 

(9) Presumption, 1200. 

(10) Tanjore Royal family, 1200. 

(11) Tests. 1200. 

XV. Charitable Institution—See Hindu Law 
—Rcli gious Endow/nenl . 

XVI. Conversion—See Hindu Lato—iV) Appli¬ 
cability. 

(2) Success!oft. 

XVII. Co parcener—See Hindu La^v — iX) Alie¬ 
nation. 

(2) Joint family. 

XVIII. Custom—See also Custom {General'). 

(1) Adoption—See Htttdu Law — Adoption 

— Custom. 

(2) .Alienation, 1202. 

(3) Evidence of, 1202. 

(4) Hereditary office. 1204. 

(5) Hindu Temple, 1204. 

(C) Inheritance—See Hindu Law — Succes¬ 
sion — Custom. 

(7) Jains. 1204. 

(8) Marriage—See Hindu Law — Marriage. 

(9) Migrating family, 1205. 

XIX. Damdupat— Interest. 

XX. Dancing girls—See Hindu Law — Succes¬ 
sion. 

XXI Daughter—See Hindis Law — Limited 

cnoner. 

XXII Dayabhaga—See Hindu Law — Te.rts. 
XXIII. Debts—See also— Hindu Law —(1) Ali¬ 
enation 

(2) Joint family. 

(1) Antecedent debt, 1206. 

(tf) Applicability, 1200. 

{b') Burden of proof, 1207. 

(«r) Liability, 1208. 

(rf) Meaning, 1208, 

(e) What is, 1211. 

(/■) What is not, I2l5. 

(2) Co*parcener. 1218. 

(3) Father, 1218. 

{a) Burden of proof, 12l8. 

(b) Debt. 1219. 


HINDU LAW—(Ci«frf.) f.V*’ W/-JUa .:D? 

XXin. Debts—(Cwrrf.) notin' - - X 

V". A (3) Father, 1218—(Cw^A) 

(r) Decree, 1221, 

(«/) Representation. 1225, 

I inimoral or illegal, 1225. 

(a) Breach of duty, 1225. 

(b) Burden of proof, 1226. 

■ ■ (f) Direct connection, 1227. 

, id) Litigation. 1228. 

' (i»). Meaning, 1229. 

?/) Misappropriation — See Hindu 
Law — Debts — Son*s liability 
" ^ " Misappropriation. 

• (^) .penilt>.1230. 

(A) Presumption, 1230. 

(0 Prohibited by law, 1230. 

(/) Speculation, 1231, 

(it) Subsequent immorality, 1231. 

(/) Surety, 1231. 
im) Trade. 1231. 

(5) Liability, 1231. 

(6) Manager, 1234. 

(7) Necessity, 1235. 

(a) Benefit to estate, 1235. 

(i) Benefit to family, 1236. 

(f) Burden of proof, 1237. 
id) Interests—See also Hindu Law 

—Alienation — Necessity — 
Interest. 1237. 

(r) Litigation, 1239. 

(/) Marriage, 1239. 

C^) Proof of, 1239. 
ik) Rent—See Hindu Law—Aliena¬ 
tion — Necessity — IVidcnv 
Rent, 

(8; Son’s liability, 1240, 

(<?) Barred debts, 1241. 

(^) Commercial debt, 1242. 

(r) Devolves on successor, 1243. 
id) Extent of, 1243. 

(r) Father’s insolvency, 1246. 
if) Interest, 1247. 

(^) Misappropriation, 1247. 
i/i) Mother’s debts, 1249. 

(i) Partition, 1249. 

(/) Pious duty—See also Hindu Law 
—Debts — Son's liability — 
When enforceable. 1253. 

(ife) Pre-birth, 1254. 

(/) Surety, 1254. 

im) When enforceable, 1255. 

in) Miscellaneous, 1256. 

(9) Trade—See also Hindu Law — Debts — 

Son’s liability—Commercial 
debts. 

See also Hindu Law—Joint family — 

Trade — Nexo business. 1257. 

XXIV. Degradation—See Hindu Laxv — Succes¬ 
sion—Degraded woman. 

XXV. Devasthan— See Hindu Law—Religious 
endowment . 

XXVI. Disqualification— See Hindu Laxo—Sue 

cession—Exclusion from. 

XXVII. Divorce— See Hindu Lau — Marriage. 

XXVIII. Endowment— See Hindu Laxo —(1) 
Gift. 

(2) Religious Endixvment. 

XXIX. Exclusion from inheritance—See Hindu 

1 Lavr—Successiem. 
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XXX. Executor— Se& Hindu Law — HSlli.7. 

XXXI. Faaily arraagemeat—See also Family 

arraus^fimetit. 

Cl) Binding nature, J257. 

C2)~Compi‘omise of doubtful claim, 12S8. 

(3) Contrar 3 ' to law, 1258. 

(4) Division of property, 1259. 

(5) Legal necessity unnecessary, 1259. 

(6) Minors bound, 1259. 

(7) No dispute, 1259. 

(8) No transfer, 1260. 

(9) Stranger, 1260. 

(10) Valid arrangement, 1260. 

XXXII. Family dwelling house —See Hindu 

(1) Joint family. 

(2) Partition. 

XXXin. Family trade-^See Hindu Law (1) 

Alienatio7t. 

(2) Debts. 

(3) Joint family. 

XXXIV. Factum valet—See Hindu Law (1) 

Adoption. 

(2) Marriaie, 

XXXV. Female's estate—See Hittdu Law — Suc¬ 
cession. 

XXXVI. Firm—See Hindu Law — Joint family 
—T rade. 

XXXVII. Gift—See also Hindu Law (1) Alietta^ 
iion. 

f2) Joint f.mily, 126]. 

(l3 Absolute estate, 1201. 

(2) Construction. 1262. 

(3) Death bed, 1266. 

(4) Father’s power, 1266. 

(5) Formalities, 1266. 

(6) Law applicable. 1268. 

(7) Objects of, 1269. 

(8) Powers of donor, 1269, 

(9) Presumption, 1269. I 

(10) Proof of, 1270. I 

(11) Revocation, 1270. ' 

(12) Widow, 1270. i 

(13) MIsceUaneous. 1271. 

XXXVm. Guardian—See Hhiau Diw—Mino- \ 
rity and guardianship. j 

XXXIX. Husband and wife—See Hindu Law— , 
Marriage. \ 

XL. Idol—See Hindu Laut—Religious Endow¬ 
ment. 

XLI. Illegitimacy—See Hindu Dr.o—Succession. 
XLII Impartible estate, 1272. 

(1) Accretions, 1272. 

(2) Alienation. 1274. 

(3) CustoJTi, 1270. 

(4) Debts. 1278. 

(5) Incidents of, 1278. 

(0) Maintenance, 1278. [ 

(7) Proof of. 1279. 

(8) I^ights of junior members, 12/y. 

(9) Separation, 1281. 

(10) Succession, 1283. , 

(11) Miscellaneous, 1280. j 

XLIII. Inberitance— See Hindu Law—Sncces- 

si Off, 

XHV. Interest—See Interest, 

XLV. Jains—See HinduiLaw—Applicability. 


HINDU LAW—WAJ aUTHH 
XLVI. Joint fa]nily.x^Htda3l!g9A .IXV 

(1) AcquisitUm^See JU'ndH ' 'Laxo — Joint 

.HPj I family — ^Self-ac^isiiion. 

(2) AUenaUoni^43ee also (0 Jiindu Law^ 

Debtu^^ .. .^A .lUV 

(?V) Hiftju LawrrrAlienaiior^t.i2^. 

(a) Attaohmeat,'1287. 

(i) :Benefit—tSee ' alto Hindu Law — 
Alienation — Necessity—Benefit 
^8 ,,Jix 

{c) Burdeq of proof —Htndu 
Lav/—Burivh of fii'oofj' 

■ <■ {d) Consent — See' 

Alienatioti^Neassit^L-Cofi- 
setU of co-parcettersx ^88. 

(<f) Father, 1288, VIX 

(i) After-born son—See Hindu 
, . Law -r, Alieitation — 

^ Father?, 

(»V) Anteced^it , ^debt — See 
Hindu Law—' Alienation 
■ —Father — Antecedent 
debt. 

(j/i) BeneEt, 1288, 

Burden of-proof 1288. 

(») Gift, 1288. 1 

(w) Immoral debt, il288. 

(vii) Necessity—See Hindu-Law, 
—Alienation Necessity- 
Father. 

{viit) Powers of, 1288. 

. (Jx) Right of alienee—See 

Hindu Lautr- Alienation 
—Father.^ .» x v 

4 

(jr) Setting aside—See Hindu 
Law—Alienaiiattf •r-Set’ 
tiirg aside. 

{xi") Son bound, 1289. 

{xii) Validity of, 1289. 

(/■) Gift*—See Hindis taw — Gift, 
ig) Liabiltly, 1290.,, 

(h) Manager. ]29b.|j 
(f) Necessity, 1290. 

(/) Parlitlon, 1292. 

(h) Rights of alienee, 1-293. 

(/) Setting aside, 1294, 

(m) Subsequent birth, 1295. 

(n) Suit to enforce, 1296, ,. 

(<;) Validity of, 1296i ^ 

(^) What is, 1297, ;>/Tra AX 

(3) Ancestral properly, 1297. 

(4^ Benami, 1299.* L'f. 

(5) Breaking of, 1299. 

(6) Constitution of, 1299. M/X 

(7) Contract, 1300. , , 

(8) Customary Law, 1300. 

(9) Dancing girls, 1301. 

(10) Dayabhaga, 1301. 

(11) Exclusion, 1301. 

(12) Family property, 1302. 

(<i) Accretion, 1302. 

C^) Burden of proof, 1302. 

(c) Common stock, 1303. 

(J) Conduct of members, 1303. 

(e) Exchange. 1303. 

(f) Joint acquisition, 1303. 

(g) Liability to attachment, 1304. 
(A) Nucleus, 1304. 

(i) Partlbility, 1305. 
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HINDU LAW—. ■ .a. JU/aii 
XLVI. Joint ‘HiM .VJ 

(12) Family property, l302^CCtf«/</.) 

(/)■ Practice, 1305. ’ * ^ 

. (<i) Pr^mptipov l30Si:l^ .IVtl 
.(/) Tenancy lands, 130^, iiv.* 

(/«) What is, 1306:; ^ 

(13) Father, 1307. 

(a) Acknowledgment, 1307. 

(^) Compromise, I3p7. yj jj 
(^) Debts of—See ffittav Law 
(1) DeUs. ^ ^ 

(2) Alietiatioft. 

(4") Decree against, 1308, 

(/) After-bom son, 1308. 

(</) Binding nature, 1308. 

(m) Death of father, 1308. 

(Jv) Execution sale, 1308. 

(v) Liability of son’s property, 
1309. 

(w) Mortgage decree, 1310. 
(wV) Necessity immaterial, 1310. 
(77*>V) Rights of son, 1310. 

(/jf) Sons hound, 1311. 

(x) Subsequent partition, 1311. 

(r) Duties of, 1312. 

(/■) Insolvency of, 1312. 

(^) Manager, 1314. 

(A) New business, 1314. 

(<■) Powers of, 1314. 

{/) Representation 1314. 

(>^) Right to sue, I3l5. 

(/) Self-acquisition, 1315. 

(»*) Suit for accounts, 1316. 

(«) Will, 1316. 

(14) Law as to, 1316. 

(15) Manager, 1316. 

(a) Acknowledgment, l3l7. 

(dX Arbitration, 13l7. 

(r) Bond in favour of, 1317. 

{(i) Compromise, 1318. 

(r) Contract, 1318. 

(/) Deccee against, l3l9. 

(i'^) jf>«? factOt 1320, 

(/() Discharge, 1320. 

(») Exclusive possession, 1320, 

(/) Insolvency of, 1321. 

Liability of members, 1321. 

(0 Liability to account, 1321. 

(w) Loan—See also Hindu Law- 
Debt — Manager^ 1323, 

(//) powers of, 1325. 

(/) Acts binding, 1325. 

(#■) (rt) Acts not binding, 1327. 
(//) Alienation—See Hindu 

Law —Alienati on—Ma nager . 

(m) Borrowing for business, 

1328. 

{iv) Borrowing for necessity— 
See Hindu Laur-~-Debts, 

(v) Contribution. 1328. 

(z'j) General, 1328. 

(d//) Giving discharge, 1329. 

(viii) Guardianship, 1329. 

(m‘) Minor, 1330. 

(a) Payment of debts—See 
. Law ’-‘Debts — Manager. 

(xi) Prudent acts,' 1330. 


HINDU LAW—77Aa UaVIIii 

XLVI. Joiat familyv-(c<wf/<*f.) 'ivax 

(15; Manager, 1316— {Cotitd.') 

(o) Presumption—rSee also Hindu 
La/wr-rAHenaiieni—’MfCtsfity — 
Presumption^ 1330. 

^ (^) Repr€aentatioi\—Sec also Hindu 

' Law — Alienatioti’^NecessHy — 

Manager^ 1330. 

' (^) Right to sue, 1334. 

(r) Who can be, 1334. 

(16) Partnership, 1334. 

(17) Plea of, 1337. 

(18) Presumption, 1337. 

(tf) Absence of, 1337. 

(^) Acquisition—See Hindu Law — 
Joint family — Self-acquisi¬ 
tion. 

(tf) Basis of, 1338. 

(<f) Brothers, 1338. 

(r) Brothers and uncles, 1338. 
if) Burden of proof—See also Hindu 
Law—Joint family—Family 
property — Presumptiem, ; 1338, 
(^) Business, 1339. 

(A) Father and son, 1339. 

(i) Jointness, 1340. 

(/) Joint tenancy, 1342. 

(^) Manager—See Hindu Law — 
Joint family — Manager. 

(/) Possession of property, 134f. 

(w) Rebuttal of, 1343. 

(«) Transaction by member, 1343. 
io) Uncle and nephew, 1343. 

(19> Proof, 1344. 

(20) Right of co-parceners, 1344. 

(21) Rights of members, 1347. 

(22) Seif-acquisition, 1330. 

(<z) Blending of, 1350, 

(b) Gains of science, 1332. 

(c) Nucleus, 1353. 

(d) Plea of, 1355. 

(r) Presumption, 1355. 

(1) Rights of co-parceners, 1357. 

(g) What is, 1357. 

(b) What is not, 1359. 

(/) Will, 1360. 

(23) Separate Property, 1360. 

I (24) Survivorship, 1361. 

(25) Trade, 1363. 

(a) Alienation for—See Hindu Ditv 
Alienation — Necessity — 
Bttsiness. 

(i) Carrying on, 1303. 

(r) Debts by father—See Hindu 
I Law—Debts — Son's liability — 

Commercial debt, 

\ ((/) Enquiry into necessity, 1363. 

(t'j Extension of, 1364. 

(/) Heritable asset, 1364. 

(^) Liability of members, 1364, 

(^^ Minor members, 1364. 

(/) New business, 1365, 

(;■) Partnership by one co-oarcener^ 
1367. 

(>6) Position of members, 1368. 

(/) Presumption, 1368. 

(ot) Separate business, 1368. 

C«) Whether joint or separate, 1368, 



r 



DteC^NNtAL 19ilili9§6. 



HINDU LAW—V.’A.J uavllii; HINDU LAW—j)-WAa UamH 


XLVII. Legal necessity— See Hindit^L<pw. 

(1) Aliettatioii, 

(2) Debts. 

(3) Joint family. 

XLVHI. Legitimacy— See Hindu Lazu — Sue- 

cession. 

XLIX. Limited owner—See Hindu Law — 
Widow. 

L. Mahant— See Hindu Law (1) Religious 

cndoioment. 

(2) Religious office. 


LV. Minority and guardian^ip— 

(11) Powers of, 1403. 4 ‘ 

(12) Who can be, 1404, . 

LVI. MitakSliara—See Hindu Law — Texts. 
LVII. Mortgager-See Hiftdu Law — Alienation, 

LVIII. Mutt—See ' Law (1) Religious 
endowment. m 

(2) Religious office, 

LIX. Nattukottai Okettis—See Hindu Lem— 
Applicability. 


LI. Maintenance, 1368. 

(1) Amount of, 1369. 

(a) Alteration in, 1369. 

(^) Appellate Court, 1369. 

(<r) Estimation, 1369. 

(</) How determined, 1370. 

(^) Objections to, 1372. 

(/) Procedure, 1372. 

(r) Quantum, 3373. 

(>4) Rate, 1373. 

(2) Arrears of, 1373. 

(3) Attachment of right, 1375. 

(4) Charge, 1375. 

(5) Claim for, 1376. 

(6) Decree, 1377. 

(7) Deed, 1378. 

(8) Liability, 1379. 

(9) Persons entitled to, 1380. 

(10) Suit for, 1384. 

(11) Transfer of family property, 138 d. 

(12) Widow, 1386. 

(13) WiU. 1388. 

(14) Miscellaneous, 1388. 

LII* Manager—See Hindu Lazo (1) Alienation — 
Manager. 

(2) Joint family — Manager, 

LlII. Marriage—See also Hindu Lazo {X) Alic- 
nation. 


(2) Debts, 

(3) Joint family. 

(1) Ceremonies, 1389. 

(2) Custom, 1390. 

(3) Dissolution, 1391. 

(4) Divorce, 1391. 

(5) Factum valet, 1392. 

(6) Forms of, 1392. 

(7) Identity of caste, 1393. 

(8) Legitimacy, 1393. 

(9) Prohibited Degrees. 1394. 

(10) Presumptions as to legality, loh.. 

(11) Re-marriage. 1395. , 

(12) Restitution of conjugal right, jjvo. 

(13) Validity. 1397. . 

U4) Who can give in marriage, list. 

(15) Miscellaneous, 1399. 

LIV. Migrating family—See Hindu Dizu— 
Applicability and custom. 

LV Minority and guardianship. 1399. 

(1) Benefit to estate. 1400. 

(2) Brother, 1400. 

(3) Compromise by guardian, 1400. 

(4) Father’s power to appoint, HOU. 

(5) Grandmother, 1401. 

(6) Husband,- 1401. 

(7) Joint family, 1401. 

(8) Liability. 1401. 

(9) Marriage, 1402. 

(10) Mother, 1402. 


LX. Obstructed heritage —See Hindu Ijiw— 

Succession. 

LXI. Partible property— See Hindu Law—Par¬ 
tition. j 

LXII. Partition, 1404. 

(1) Accounts, 1404. 

(<i) Absence of fraud, 1404. 
ij) Agreement, 1406. 

(r) Excluded co-sharer, 1406. 
id') Manager, 1406. 

{e) Mesne profits, 1407. 

(/■) Mode of taking, 1408. 

(^) Nature of, 1408. 

(//) Past transactions, 1408. 

(«) Presumption, 1409. 

(2) Agreement, 1409. 

(3) Alienation, 1410. 

(4) Award, 1412. 

(5) burden of proof, 1412. 

(6) Custom, 1413. 

(7) Daughters, 1414. 

(8) Declaration of intention, 1414. 

(9) Division in status, 1419. 

(10) Effect of, 1420. . , . , 

(<i) Interpretation of decree, 1420. 

(<J) Joint business, 1420. 

{c) Jointness of father and son, 1421. 
{d) Minor, 1422. 

(^) Presumption of tenancy in com¬ 
mon, 1422. 

(/) Re-union, 1424. 

(^) Separating members, 1424. 

(4) Separation of one, 1424, 

(/) Subsequent separate acquisition, 
1428. 

(11) Equities, 1428. 

(12) Evidence of, 1429. 

(«z) Admission, 1429. 

(4) Agreement unnecessary, 1429. 
(f) Cessor of commensality, 1429. 
(<f) Dealings inter se, 1430. 

(^) Deed inadmissible, 1431. 

(/■) Defining shares, 1431. 

(^) Exclusive possession, 1431. 

(4) Facts not proving, 1432. 

(i) Gift of share, 1433. 

(;■) Intention necessary, 1433. 

(4) Joint payment of taxes, 1433 
(/) Official Records, 1433. 

(w) Possession of property, 1435. 
(«) Proof of date, 1435. 

(i>) Rebuttal, 1435. 

ip) Reference to arbitration, 

(^) Relinquishment of share, 1436. 
ir) Separate dealings, 1436, 

(j) Several indications, 1436. 

(0 Suit, 1437. 

(13) Father, 1438. 


iifi M3MMIW 

HINDU LAW— iConid.') .WA J TJCITilll 
LXII. ® .nv::>.XJ. 










* >1 


(14) Female sharer, 14^,^f^ 

_* ^a; Grandmother, 1439. * ' 

.V^Ci(^i) Mother, 1439. 

(c) Step-grandmother, 1442. 

(</) Step'mother, 1442. 

.tE?. I - {e) Unmarried daughter 1443. 

(/) Widow, 1443. 

U) Wife, 1443. 

(15) Institution of suit, 1443. 
t,l6) Minor, 1444. 

(17) Partial partition, 1446. 

(18) Provision, 1450. 

; (19) Re-opening of, 1452. 

(20) Re-union, 1452. 

{a) Efiect of, 1452. 

(d) Father, 1452. 

U) Minor, 1453. 

(rf) Plea of, 1453. 

. (r) Presumption against, 1453. 

If) Presumption of, 1453. 
id) Proof of, 1453. 

(/i) Succession after, 1454. 

(j) Who can re-unite, 1455. 

(21) Kight to, 1456. 

^22) Shares, 1456. 

(23) Subject-matter, 1458. 

(24) Suit for, 1459. 

(25) Miscellaneous, 1460. 

T,TCT1I. Perpetuities —Set I/iudu law (1) Gift 

( 2 ) 

T.yT V- Possession—See Hiudn Law — Joint 
fannly. 

IjXV. Primogeniture—See (1) Custom. 

(2) Hindu Law — Custom. 

T.W I Religious ceremonies— See also Hindu 
Law—Religious enaowment. 

(1) Presumption, 1462. 

(2) Shradha, 1462. 

LXVII. Religious Endowment, 1462. 

(1) Acquisitions, 1462. 

(2) Alienation, 1463. 

(3) Complete dedication, 1468. 

(3) (a) Construction of dedication, 1468. 

(4) Debts, 1471. 

IS) Decree against shebait or mohant, 1473. 

(6) Devolution of office, 1474. 

(a) Election, 1474. 

(i) Gir gossains, 1474. 

(«r) Guruship, 1474. 

(t/) Mahantship, 1474. 

(r) Nomination, 1476, 

(/) Proof. 1476. 

(^) Shebaitship, 1476. 

(A) Stranger, 1477. 

(r) Trusteeship, 1478. 

(;•) Will, 1478. 

(7) Endowment how created. 1480. 

(8) Idol, 1483. 

(9) Illusory endowment, 1486. 

(10) Management, 1486. 

(11) Offerings, 1488. 

(12) Partial dedication, 1489. 

(13) Position of manager, 1489. 

(14) Position of mohant, 1489. 

(15) Position of shebait, 1491, 

(16) Position of trustee, 1492. 

(17) Private trust, 1494. 

(18) Removal of mohant, shebait or trustee, 

1494. 
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(19") Rights of founder, 14^5. 

--(20) -Subject of endowment; 1498. 

(21) Suit for accounts, 1498. 

(22) Transfer of right of managexaerit,tl498. 

(23) Worship, 1499. 

(24) Miscellaneous, 1500,JXXXJ 

LXVIII. Religious office,iSOl. iT^jr'v'T 

(1) Archak, 1501. ' ‘ 

(2) Birt Jajmani, 1502. 

(3) Brit Mahabrahmani, 1502,’ 

(4) Contract, 1502. ' 

(5) Injunction,^1502. VIZZAul 

(6) Maintenance, 1502. 

(7) Priests, 1502.VXXZJ 

(8) Pujarees, 1503. 

(9) Right of parsaipan, l503. 

LXIX. Remarriage—See Hindu'' L^ JX) Mar¬ 
riage 

(2) Succession 

(3) Widow. 

LXX. Residence—See also Hindu Law — Main¬ 
tenance'. 

(1) Alienation, 1504. 

(2) Charge, 1504. 

(3) Right of, 1504. 

(4) Widow, 1506. 

LXXI. Restitution of conjugal rights—See 

Hindu Law — Alarriage. 

LXXII. Re-union—See Hindu Law — Partition— 
Reteniou. 

LXXIII. Reversioner, 1506. 

(1) Consent to alienation—See Hindu Law 

— Alienation — Widow, 1506. 

(2) Decree for or against, 1506. 

(3) Estoppel—See Hindu Larv—Alienation 

—Widow —Consent of rever¬ 
sioner. 

(4) Proof of title, 1508. 

(5) Remote reversioner, 1510. 

(6) Representation, J5l3. 

(7) Right of, 1514. 

(8) Suit by, l5l7. 

(a) -Burden of proof—See Hindu 
Law — Rrrersioncr—Proof of title. 
(d) Costs, I5l7. 

(<•) Declaratory, I5l7. 

\d) Extent of, 1520. 
le) Limitation, 1520. 
if) Mesne profits, 1520. 

(g) Objection to, 1521. 

(li) Possessory, l521. 

(0 Representation—See Hindu Law 
— Rei'crsioner — Representation. 
(/) Rights of, 1521. 
ik) Trespasser, 1522. 

LXXIV. Right of residence— See Hindu Law 

^Maintenance. 

LXXV. Sanyasl—See Hindu Law (1) Ascetic 
(2) Succession. 

LXXVI. Schools of Law, 1522. 

(1) Benares school, 1522. 

(2) Bombay school, 1522. 

(3) Dayabhaga, 1523. 

(4) Miiakshara, l523, 

(5) Milhila school, 1523. 

LXXVII. Self-acquisition—See Hindu Lazo— 

Joint family. 
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LXXVIH. Separate .property—See Hindu Laio 
—Joint family. 

U^XIX. Shetiait—See Hifidu Law—Religious 

endowment. 

LXXX. Shraddha—See Hindu Law—Religious 

ceremonies. 

LXXXI. Sikh—See Hindu Law — Applicability. 
LXXXII. Son’s UaDility—See Hindu Law- 
Debts. 

LXXXIII. Son’s OWlgations— See Hindu Law 
—Debts. 

LXXXIV. Spes successlonls—See Hindu Lau. 

— Reversioner—Right of. 

LXXXV. Spiritual office—See Hindu Law — 
Religious endowment. 

LXXXVI. Strldlianam, 1523. 

(1) Husband’s rights, 1524. 

(2) Limited Estate, 1524. 

(3) Personal grant, 1524. 

(4) Plea of, 1524. 

(5) Power of disposal, 1524. 

(.6) Presumption^ 1525. 

(7) Reversion, l52S. 

(8) Succession, 1525. 

(<z) Blood relations, 1525. 

(3) Brother, l526. 

(r) Custom, 1526. 

(o') Daughter, 1526. 

(z') Daughter’s daughter, l520. 

(/■) Daughter’s son, 1527. 

{_g) Form of marriage, 1527, 

(//) Non-heirs. 1527. 

(;■' Order of. 1527. 

(/) Reversion, 1528. 

(>4-) Second marriage, 1528, 

{/) Sister, 1528. 

(w) Son, 1528. 

(«) Dnmarried female, 1529. 

v9) Sulka, 1529. 

(10) What is. 1529, 

(11) What is not, 1530. 


LXXXVn. Succession. 1531, 

(1) Adopted son—See Hindu 

lion, 
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LXXXVII. Succession—.n±J 

(16) Half blood, i547.„u ., \ (M > 

(17) Heritable property, 1548. 

(18) Illegitimate children, 1549. 

(19) Mother, 1552.^ . 

(20) .Non-heirs, l553, 

(21) Per capita and per stupes, 1553. 

(22) Primogepiture, 1554, 

(23) Pupil, 1554, . 

(24) Rules of, 1554. . .jinnl • 

(a) Agnates, I554;i ' • 

(^) Alteration, 1554. .f 
(i-) Collateral succession, 1555. 

{d) Counting of degrees, 1555. 

(«) Dayabhaga and Mitakshara, 1555. 
(/) Equitable estate, 15:5. 

{g) Escheat, 1555. 

(//) Husband and wife, 1555. 

(i) Maintenance, 1556. 

(;■) Non-heirs, 1556. 

(h) Representation, 1556. 

(/) Reversion, 1556. 

(xn) Sind, 1556. 

(m) Spiritual beneBt, 1557. 

(<?) Sudras, 1557.,' ' ' _ 

(p) Tenancy-in-common, lo57. 

(25) Samanodakas. 1557. 

(26) Sapindas, 1558. 

(27) Shebaitship—See Hindu Law-Reli¬ 

gious endowment~^Ri gfits 
of founder. 

See also Hindu Law — Re- 
li gious endozvmeni — De¬ 
volution of office—Skcbait- 

shipy l558. 

(28) Sister. 1558. -1 . 

(29) Sister’s son, 1558. 

(30) Son, 1558. 

(31) Son-in law, 1559. 

(32) Succession certificate, 1559.. 

(33) Survivorship, l560. 

(34) Tenancy Lands, 1560. 

(35) Vested interest, l56l. 

(36) Widow, 1561. 

(37) Miscellaneous, l562. 

LXXXVIII. Suretyship—See Hindu Law — 


1536, 


(2) Ascetic, l53l. 

(3) Bandhus. 

(a) Atma bandhus, iobt. 

(3) Father’s sister’s son s son, \:>bt. 

(e) *Vlales and females, 1532. 

(d) Mitakshara list not exhaustive, 

1533. 

(^) Nearness of blood, 1534. 

(f) Non-heirs, l535. 

(y) Order of, l535. 

(/i) Precedents, 1535. 

0) Spiritual benefit, 

(4) Brother, l536. 

(5) Burden of proof, 1536. 

(6) Co-heirs, l536. 

(7) Converts, 1538. 

(8) Custom, 1539.] 

(9) Dancing girls, 1540. 

(10) Daughter, 1541. 

(11) Daughter-in-law, ]54.i. 

(12) Daughter’s son. . 

(13) Degraded woman, loHO. 

(14) Exclusion from. 1544. 

(15) Female heirs. l547. 


Debts. 

LXXXIX. Surrender—See Hindu Law (1) Re¬ 
versioner 

(2) Widow. 

XC. Survivorship—See Hindu Law (1) Joint 

family 

(2) Succession, 

XCI. Texts, 1562. 

(1) Commentaries, 1562. 

(2) Dattaka Mimansa, l562. 

(3) Mayukha, l562. 

(4) Mitakshara. 1563, 

(5) Rules of, 1563. 

(6) Sources, 1564. 

XCIl. Unchastity—See Hindu Law(X) f^ciin- 

tenance. 

(2) Succession. 

(3) Widow. 

XCIH. Unobstructed heritage — See Hinau 
Lavr—Successi on. 

XCIV. Usury—See Jnterest^ 
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HINDU LAW— 

XOV. Widow. 1564. 

(1) Acceleration, 1564. 

(2) Accumulations, 1565. 

(3) Acquisition, 1566. 

(a) Burden of proof, 1566. 

(i) Intention, 1567. 

(<■) Nature of, 1569. 

(</) Presumption, 1570. 

(r) When accretion, 1571. 

(4) Administratrix, 1572. 

(5) Adverse possession—See also Hindu 

Law (1) Alienation, 

(2) Reversioner. 

(3) Suecession^ 1572. 

(a) Absolute title, 1572. 

(d) Burden of proof, 1574, 

(r) Linrited estate, 1574. 

id) Reversioner, 1575. 

ie) Starting point, 1577. 

if) Test of. 1577. 

(6) Compromise, 1578. 

(7) Co-widows, l58l. 

(8) Debts, 1583. ! 

(9) Decree for or against, 1586. 

(a) Mortgage decree, 1586. [ 

(^) Personal, 1587. | 

(r) Purchaser’s title, l587. ’ 

id) Reversioner, 1588. I 

(10) Maintenance—See Hindu Law — Main- j 

tenance—lVidmu. i 

(11) Nature of estate, 1592. 

(12) Necessity—See Hindu Law—Alienation 

—Necessity — Widow. 

(13) Powers of—See also Hindu Law — 

Alienation — Necessity—Widow, 

1594. 

(14) Remarriage—See also Hindu Law— 

— Succession — Widow, 1596. 

(15) Representation of estates, 1596. i 

(16) Surrender, l598. 

(a) Consent of reversioner, 1598. 

(^) Co-widow, 1598. j 

(r) Devise to divide, 1599. j 

id) Divesting whole, 1601. | 

ie) Effect of, 1603. ! 

if) Formalities, 1604. 

(^) Ignorance of right, 1605. i 

ih) Omission of portion. 1605. 1 
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HINDU LAW— (Cr»«/rf.) 

XOV. Widow— (Crw/rf.) 

(16) Surrender — iContd.) 

(0 Prior alienation, 1605. 

(/■) Provision for maintenance, 1605. 
(a) Several reversioner, 1608. 

(/) Subsequent adoption, 1608. 

(17) Uncbastity, 1609. 

(18) Waste, 1609. 

(19) Widow's estate, 1610. 

(20) Will, 1611. 

(21) Miscellaneous, 1612. 

XCVI. Widow’s estate —See Hindu Laxv (1) 

Succession. 

(2) Widow. 

XOVII Wife—See Hindu Law—Marriage. 
XOVni. WUl, 1612. 

(1) Absolute estate, 1613. 

(2) Charity, 1616. 

(3) Construction, 1616. 

(a) Absolute estate, 1616. 

(^) Estate of inheritance, 1620. 
ic) Exclusive property, 1620. 
id J Illustrations, 1620. 

ie) Legatee, 1623. 

if) Life estate, 1623. 

ig) Meaning of words, 1623. 
iA) Reversion, 1624. 

(/) Rules of, 1624. 

(/) Trusts. 1625. 
iA) Void bequest, 1625 

(4) Contingent bequest, 1626. 

(5) Gift, 1627. 

(6) Joint tenancy, 1628. 

(7) Life estate, 1630. 

(8) Partition by father, 1630. 

(9) Persenta designata, 1630. 

(10) Presumption. 1631. 

(11) Proof of, 1631. 

(12) Revocation, 1631. 

(13) Setting aside, 1632. 

(14) Suit on, 1632. 

(15) Testamentary capacity, 1633. 

(16) Testamentary guardian, 1633. 

(17) Testamentary power, 1633. 

(18) Unborn child, 1633. 

(19) Validity of bequest, 1634. 

(20) Vested interest. 1636. 
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HINDU LiW—Adoption—Affiliation. ’nr 

HINDU LAW— ® 

—Adoption. 

Affiliation. 

Agreement. 

Authority. 

Burden of proof* 

Capacity to take. 

Ceremonies. 

Custom. 

Dancing girls. 

Divestment of estate. 
Dwyamushyayana. 

Eligibility. 

Estoppel. 

Evidence. 

Factum valet. 

Relationship. 

Rights of adopted son. 

Setting aside. 

Texts. 

Validity. 

Widow. 

Miscellaneous. 


son— 


—Adoption—Affiliation. 

— 'Affiliation deed declaring a hoy as a 
Deed making no reference to executant's death — Docu¬ 
ment not styled as will—It does not make the son an 
adopted son. 

An affiliation deed executed by the last male 
holder and whioh was relied upon to validate the 
adoption contained : “ Further you, becoming a 
eon to me, will be such an owner of all my pro¬ 
perties as a son is." There was no reference to 
executant’s death and the document was not styled 
as a will. 

that the clause cannot amount to a gut or 
transfer of all deceased’s properties. At best, it 
contemplates that the alleged adopted son should 
be associated with him as a joint owner on the 
footing that both are members of a joint family. In 
the absence of an adoption, they cannot be members 
of a joint family, but may become tenants-in- 
oommon, i.e., the document might be a gift of an 
undivided half of the properties if there are appro¬ 
priate words indicating gift : 12 L. W. 660, Dist. 
[Coutts-Trotter, C. J. and Bamesam, J.). Subappa 
V. SUNDABAMMA. 107 I. C. 141= 

A.I.R. 1928 Had. 176. 


—Adoption—Agreement. 

_ Kumaraswamy Sastri, J.—Adoptee a major — 

Agreement to pay widow's debts is legal-^Agreement 
to give a share of property instead of paying debts — 
Legality of^{Odgers, J).—Adoption made with the 
sole desire of dividing the inheritance with the adopt¬ 
ed son is invalu^—^Odgers and Jackson, JJ.). 
Settlement with adopted son preserving half estate to 
■widow is against ;_^IIindu Law. A. X. 12. 1927 P.C. 
139, Foil. 

Kumaraswami Sastri, J".—If the adopted son is at 
the time of adoption a major capable of contracting, 
there is nothing illegal in the widow requiting the 
adopted son to pay her debts. If the adopted son, 
instead of undertaking the burden, thinks that it 

is in his interests to got an unburdened share of 

the estate and makes the widow to pay her debts 
out of any share allotted to her, the adoption would 
not be invalid as being made from a corrupt motive. 
The case msiy bo diflerent if the widow had not 
debts to pay or if the proportion of the estate 
granted to her was so disproportionate to tho debts 
that the Court can on tho evidence treat it as a 
device pure and simple by tho widow under the 
guise of ftu adoption to get a large share of her 


HINDU LA^—Adoption—Agreement. ^ 

husband’s estate to herself: A.I.R. 1927 P.0.139, 
Bel. on. 

Odgers, J. —As in the case of a surrender by a 
widow to a reversioner, so in an adoption, the 
operation must not be a mere device to divide the 
estate with the reversioner. An adoption is invalid 
if it is made with a corrupt motive namely, the 
sole desire of dividing the inheritance with the 
adopted son. {Kumaraswami Sastri, Odgers and 
Jackson, JJ.), KBISHNAVYA RAO v. RAJAH OF 
PITTAPUB. 116 I.C. 673 = 51 Mad. 893~ 

28 M.L.W. 422= A.I.R. 1928 Mad. 994=: 

55 M.L. J. 894 (F.B.). 

- Agreement to secure benefit to widow's friends 

or relatives is not legal. {Meats, C. J.) — If adoptee 
is major, such agreement is binding {Sulaiman, J.), 
Meats, C.J. —A Hindu widow when making an 
adoption can impose stipulations which are rea¬ 
sonable and proper for her own proteotion; agree¬ 
ments for maintenance, and at times majiagement 
of the property are deemed as valid. But a widow 
cannot be permitted to benefit her own relatives 
and friends and bargain for money or property to 
be made over to them as a condition of the adop¬ 
tion. She is not entitled in law to propose any 
arrangement in favour of her relatives which 
could diminish the value of the ancestral estate. 

I Per Sulaiman, J. —Even if tho adopting widow 
has no power to impose conditions on her would- 
be adopted son, the adopted son, if of age is not 
prevented from undertaking a liability on himself 
for consideration of being adopted. The adopted 
son would be bound by his agreement not 
because the widow had power to impose such 
condition on him before adopting him but because 
he himself entered into an agreement in lieu of 
consideration. The defendant is bound not by 
the authority of the widow but by his own agree¬ 
ment, {Meats, C.J. and Sulaiman, J.). Mittar 
SAIN V. Data Ram. 90 I.C. 1000= 

24 A.L.J. 185= A.I.R. 1926 All. 194. 

- Agreement to adopt is a good consideration 

{Sulaiman, J.). 

An agreement to adopt a particular man is a good 
consideration for the adoptee’s entering into an 
agreement in'widow’s favour or according to her 
wishes. {Meats, C.J. and Sulaiman, J.}. Mittar 
Sain v. data Ram. 90 I.C. iooo= 

24 A.L.J. 185= A.I.R. 1926 All.194. 

- Slipulalions by widow with the adoptee — Vali¬ 
dity of. 

Adoption of an adult by a Jain widow—Adopted 
son, a poor man, getting large property on account 
of adoption—Agreement by the adoptee as condi¬ 
tion precedent to adoption, to give some property 
to widow’s brothers is binding as being supported 
by good consideration. {Lindsay, J., dissenting). 

Per Lindsay, J. —A Hindu widow, about to make 
an adoption to her husband cannot stipulate for 
gifts of her husband's estate to be made to her re-^ 
lations and to strangers by the adopted son after he 
is taken in adoption. She cannot make the adop¬ 
tion upon the adopted son’s agreeing to carry out 
her directions to make such gifts. To allow an 
arrangement of this nature to bo carried out would 
bo to allow tho Hindu widow to do indirectly what 
tho Hindu Law forbids her to do directly ; and no 
such arrangement can bo enforced. Any attempt to 
bind the adopted son by such conditions must fail* 
tho conditions are void and the son takes the estate 
free from them. An adoptive father can at the time of 
adopting a son impose such conditions as he thinks 
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HINDU LAW—AdoptiOE—Agreement* 

fit upon the enjoyment of his property hy the 
adopted son. A widow, however, stands in a very 
different position. It is legitimate for a widow on 
such oooaeions to impose conditions for her own 
benefit provided they are reasonably designed for 
her own protection. The widow, although the 
estate is divested from her by the act of adoption, 
is nevertheless entitled to maintenance and may 
for that purpose make provision for the proteotion 
of the estate in her own interest. The qucb'tion in 
all oases is whether the stipulations are reasonable. 
If they are unreasonable, such as giving the widow 
absolute powers of disposition over the property, 
they should be rejected. In the United Provinces 
the consent of the husband is essential for an 
adoption by a widow, and while consent so given 
would justify the widow in imposing reasonable 
conditions for the proteotion of herself and the 
estate from which she is entitled to draw main¬ 
tenance, it would not be readily assumed that the 
husband consented to arrangements made by the 
widow at the time of adoption whereby extensive 
portions of his estate could be transferred by way 
of gift to the members of his wife’s family. The 
invalidity of such conditions cannot bo cured by 
showing that the adopted son, a person of full age, 
assented to them. The invalidity arises out of the 
inherent disability of the widow under the Hindu 
Law to give away portions of her- husband’s estate 
and an attempt to impose conditions which would 
lead indirectly to such alienations being made Is 
absolutely void as being ultra vires. Even if It 
can be deduced from the language of the deeds In 
the case that all the formalities necessary to the 
execution of a deed of trust had been carried out, 
the purpose of the trust being unlawful the trust 
could not be enforced. {Lindsay and Mukerji, JJ.). 

MITTAR SAIN V. DATA RAM. ®Joo« 

192u All* I* 

__^Agreement between adoptive and natural 

father whereby adoptive father reserves full powers 
of disposal over his property is not binding on the 
adoptee as being opposed to the ^inoiples of the 
Hindu Law of adoption. {Macleodt C.J. and Coyaj^, 
J.). PARVATIBAI V. ViSHVANATH. 92 I.C. 4= 

^ 27 Bom. L.R. 1509= A.I.R. 1926 Bom. 90. 

_ Adoption induced by promise of mazntenance ts 

adoption o£ a boy is a religious ^ is 

one which is necessary for the * 

If a person is asked to adopt a boy by the Promise 
of sufficient means to maintain himself and the 
bo^r^e adoption induced by such promise wiU 

goier“!nradoptire'' {vtvadoss Walle^, JJ.). 

r.'S: 

_ Cfillaieral arrangement between adopter and 

adopted natural father does not make the adopHon 

uivahd declared invalid by 

An 11-teral arrangement of contract 

reason of any adopter and th® adoptoe^s 

entered into between P -^rtalculable harm to 

' td %ov if thrldopCn"^^^^^ 

of any arnrngomon 

Bons over whom he had ^ con ^ .SUBBARAJU 


HINDU LAW*!“Adoptlott—^-AgMemBnt —iAn;te>^ 
adoption. 

by deed inter vivos or will—Agreement made at time 
of adoption—Adopted son beriefitted—'Latter ■ is bound 
by agreement. 

Per Spencer, Offg. C.J. —If an adoption and a dis¬ 
position of his property by the adoptive father form 
part of one transaction, the adopted son never 
acquires any interest in the property disposed of 
and no question can arise as to his guardian’s com¬ 
petency to deal with it. 

Per Kumaraswamy Sasiri, Ji —Where an adop¬ 
tion is made by a Hindu who at the time of adop¬ 
tion had absolute power of disposal over the 
property, an agreement between the natural father 
and the adoptive father as regards alienations 
which the adoptive father wants to make either by 
a document inter vivos or by will binds the adopted 
son in all oases where such an agreement would be 
for his benefit. There is no reason why the rights 
of the boy to be adopted should be tested with 
reference to what his position in the family wouW 
be after the adoption and to see whether the 
adoptive father could, after the adoption, 
made the alienations which are disputed. The 
right of a Hindu father to give his son in adoption 
is not governed by any questions of benfit to the 
adopted boy. For it is perfectly competent to the 
natural father to give his boy in adoption to a 
pauper and thus deprive his son of any interest in 
the natural father's property. If the adopting 
father would not make the adoption but for the 
conditions agreed to by the natural father and if in 
spite of those conditions the adopted son would be 
benefitted, there is no reason why the transaction 
should not be tested like any other agreement en¬ 
tered into by the natural father as guardian of his 
own son. {Case-law discussed.) {Spencer, Offg. C.J. 
and Kumaraswami Sastry, J.). KEISHNAMURTHT 

AIYAR V. KRISHNAMDRTHY AIYAR. 

85 I.C. 882*1925 M.W.N. 632= 
A.I.R. 1925 Mad. 932=19 M.L.J. 252. 

—Adoption—Agreement—Ante-adoption. 

_ Ante-adoption arrangement giving portion of 

property absolutely to adoptive motherSuch arrange¬ 
ment is binding on adopted son. _ 

Where in an ante-adoption agreement made with 

the consent of the natural latter of the 
adopted son, it was arranged that *. ^ 

adoptive father’s property would be given absolutely 
to the adoptive mother, and the arrangement is fait 
and reasonable and beneficial to the adopted son, 
the agreement is binding on the adopted son 
although it purports to give absolute property to 
the adoptive mother: A.I.R. 1927 P. 0. 139, 
and Expi. {Ramesamand Yenkatasubba Iiao,JJ.). 
T RAJU V. NAOAMUAtj. 113 I. C. 149- 

32 Mad. 128 = 29 M.L.W. 77 = 1928 M.W.N. 732= 

A.I.R. 1928 Mad. 1289 = 56 M.L.J. 41. 

’Natural father consenting—Validity of-^Agr^' 


ments are valid by custom to ihs extent of creating 
interest in adopting widow even in whole property, _ 
But it is quite different when the adoption is 
antecedent to the date at which the disposition is 
meant to take effect. The rights which flow from 
adoption arc immediate, and the disposition, i 
given effect to, is inconsistent with these rights 
and cannot of itself vi propria affect them. In such 
oases, it is impossible to ascribe any 
guardianship power of the natuml 
the son as te in which he cannot have »n 

interest until the time when the guardianship ha^ 

. ceased, nor can the case be solved by the doctrine 
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HINDU LAW -- Adoption — Authority — Condi¬ 
tional. 

o| approbate and reprobat-e, for the doctrine of ap* 
probate and reprobate assumes election and the 
adopted son has no election. He cannot undo the 
adoption and be as he was. The same fact destroys 
the idea of conditional adoption. The adoption can¬ 
not be undone : it cannot, therefore, be conditional. 

The only ground on which such arrangement can 
be sanctioned is custom and it seems that custom 
has sanctioned such arrangements in so far as they 
regulate the right of the widow as against the adopt¬ 
ed son. It seems part of the custom that one sin.- 
Que non of such arrangement should be the consent 
of the natural father as showing that the arrange¬ 
ment is for the advantage of the boy, and that the 
mere postponement of his interest to the widow’s 
interest, even though it should be one extending 
to a life-interest in the whole property, is not in¬ 
compatible with his position as son. 

As soon however, as the arrangements go beyond 
that, i.«., either give the widow property absolutely 
or give the property to strangers, it seems that no 
custom as to this has been proved to exist and that 
such arrangements are against the radical view of 
the Hindu Law. It cannot be laid down as a gene¬ 
ral proposition that all arrangements, consented to 
by a natural father, and of benefit to the boy, in 

the sense that half a loaf being bettor than no 
bread he is better with an adoption with truncated 
riebts than with no adoption at all, are valid; 
Opinion of Farran, J., in 11 Bom. 381, Not appr. ; 

2 Mad. 91 (P.C.) and 16 Cal. 556 (P.C.), Expl. and 
Dist. {Bombay and Madras cases discus5cd,) {ViS’ 
count Dunedin.) KrishNAMUETY v. Kbishna- 
MURTY I.C. 779=*S0 Mad. 608— 

29 Bora. L.R. 969=^1927 M.W.N. 467 = 

T A 248=45 C.L.J. 620=31 C.W N. 910 — 

4 0 vf’.N* 621=39 M.L.T. 92=26 M.L.W. 186 = 

25 A L.J. 949 = 8 P L.T. 719= 

A.I.R. 1927 P.C. 139 = 53 M.L.J. 57 (P.O.). 
—Adoption—Authority • 

Conditional. 

Consent. 

Construction. 

Co-widows. 

Determination of. 

Necessity of. 

Presumptions about. 

Prohibition. 

Proof of. 

Setting aside. 

Who can give. 

_adoption— Authority—Conditional. 

—Hindu authori/>ing wife to adopt by his 


.^vill_\Yill directing that boy in particular family 
should bo adopted in first place—Daughter’s son 
from that family adopted—Adoption is valid 
under will. {Sulaiman and Kendall^ JJ.). BriJ RaJ 
raran Singh v. Basant Singh. 118 I.C. 154= 

A.I.R. 1929 All. 561. 

_The authority given by husband by his will 

to his widows to adopt was as follows ; “ If my 

vouncer brother should beget sous you should 
Lko in adoption any of those children or the 
children of any other persons if you arc dosiious 
of doing so and at a time when you wish to do it.” 
The adoption made by the widows was not of a son 

of the younger brother. . * « *u 

Held that it was only in the event of the 

voungor brother having more than one son that 
the testator intended that his widows may, if they 
should have no objection, adopt one o his sons. 

Further, iv is only if the widows should bo dcsi- 

D. D. VOL.-III—64 


HINDU LAW—Adoption—Authority-^Consent. 

rous of doing so, it is stated that they should take 
in adoption one of the iSons of the brother. The 
adoption therefore was valid. {Srinivasa Aiyangar 
and Reilly, JJ.). tiruvengataratnam v. Bdt- 
OHAYYA, 113 I.C. 347 = 32 Mad. 373 — 

28 M.L.W 727= 1928 M.W.N. 53 = 
A.I.R. 1929 Mad. 11 = 55 M.L.J. 757. 

—^—..particular person named — 1/ there was any 
obstacle, another was to be adopted—Existence of 
obstacle or bona fide doubt that it existed—Adoptxon 

of another is valid. , , ^ 

Written permission' to adopt stated that a step¬ 
brother was t.# be adopted but any other person 
may be adopted ‘‘if there be any obstacle to^ take 
him” (the step-brother), ‘‘in adoption according to 
the Shastras”. In Dataka Mimansa there is a 
prohibition against the adoption of a step-brother 
and certain lawyers who were consulted gave their 
opinion against the adoption of a step-brother. Bo 
acotber person was adopted, 

Held, that it was a valid adoption as there was 
either a prohibition against the adoption of a step¬ 
brother or at least a bona fide doubt as to its 
validity ; 21 All. 412 (P.C.) ; (1863) W. R. Spc. No. 
121 • (1868) 12M.I.A. 397 (P.C.) and 3 Mad. 15, Ref. 
{Ross and Wort, /J.).' RAJBNDRA PRASAD v. 
GOPAL Prasad. 108 I.C. 545—7 Pat. 245 — 

9 P.L.T. 123=A.I.R. 1929 Pat. 51. 

—Adoption —Authority—Consent. 

_ -Mere presence of reversioner is not consent. 

Pet Euvxaraswami Sastri and Reilly, JJ. —If the 
adoption was made on the footing of the consent 
by the son, the mere presence of the next presump¬ 
tive reversioner when the authority was given 
would not make the adoption valid if the consent 
of the son on the basis of which the adoption was 
made is not proved or is invalid. {Coutts Trotter, 

C J. Madhavan Nair and Jackson, JJ.). ANNA- 
PURNAMMA V. APPAYYA SASTRY. 119 I.C. 389 = 

52 Mad. 620 = 29 M.L.W. 858 = 
A.I.R. 1929 Mad. 577 = 56 M.L.J. 780 (F.B.). 

-- Son's consent is sufficient. 

Per Full Bench. —The assent of a son to an adop¬ 
tion by his mother is sufficient assent under Hindu 
Law to validate the adoption where there is no 
change in the circumstances and there arc no other 
grounds for the next presumptive reversioner to 
object to the adoption when actually made. The 
fact that the son is not alive when the adoption is 
actually made does not render his consent inefleo- 
tual not can the adoption be vitiated merely be¬ 
cause the sou has no proprietary interest to lose by 
the adoption when actually made or because it 
tends to defeat the reversionary right of other 
sapindas: 12 M.T.A. 397 (P.C.) ; 26 Mad. 627; 
A-f.R. 1913 P.C. 97 ; 1 Mad. 69 (P. C.) ; 1 Mad. 174 
(P.C.) ; 41 Mad. G04 ; A.I.R. 1925 Mad. 67 ; A.I.R. 
19‘2C Mad. 916, ReZ. on ; A.I.R. 1920 P.C. 4, Ref.-, 
30 Ivlad. 14.5, Expl. {Coults Trotter, C.J-, Madhavan 
Nair, and Jackson, JJ,). ANNAPURNAMMA v. 
APPAYYA, 119 I.C. 389 = 52 Mad. 620 = 

29 M.L.W. 858= A.I.R 1929 Mad. 577 = 

56 M.L.J. 760 (F.B.). 

- Sapinda—Withholding of consent — Improper 

motives—What are—When Court can question with¬ 
holding of consent. 

Kumarasrvavii Sustri, J. —The Sapinda is not en¬ 
titled to withhold his consent from corrupt or im¬ 
proper motives. What ho has to see is the interest 
of the family to which adoption is made, and the 
sapinda whoso refusal is not proper can be ignored ; 
23 Mad. 486, Rel. on. 
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The position of the next sspindas whose consent 
is necessary is that they are, by virtue of the rela¬ 
tionship, competent advisers of the widow and pro¬ 
per Judges of the propriety of the act of the widow 
in making the adoption. Where a sapinda sets up 
an agreement between his father and the widow’s 
husband which according to him prohibits an adop¬ 
tion even when such a contention has been set up 
by his father in a previous litigation and negatived 
and persists in this objection and where he says he 
is not going to give up his reversionary right to 
succeed by consenting to the adoption the sapinda 
cannot be a competent Judge of the propriety of the 
widow’s act or a competent adviser. If the position 
of the sapindas is that of a domestic forum then 
the moment one of the Judges takes up the grounds 
above mentioned as reason for the dissent he ceases 
to be one who could be a member of the forum and 
the widow is entitled to look to the consent of other 
sapindas. The fact that he would lose the estate 
if an adoption was made and the fact that the boy 
chosen is a son of his enemy would not render his 
grounds of objection to give consent proper. 

Odgers, J. —The law has set up what may be 
called a domestic tribunal, namely the sapindas, 
who are to judge as to the contemplated action of 
the widow in making the adoption. Their decision 
or at least their refusal is only to be canvassed if 
the refusal is obviously improper. A sapinda is 
entitled to show that if the adoption is not under¬ 
taken with any honest or spiritual purpose, it is 
undertaken out of spite with a view to put him to loss 
and make a gain for the adopter since he is thereby 
merely amplifying or explaining his grounds for 
asserting that there is no honest purpose in the 
adoption. 


Jackson, J. —If a sapinda has for good reason 
refused his consent, it is not for the Courts to go 
behind his action, by introducing principles of 
equity which in other circumstances may prevail 
in England. 

It cannot bo said that a sapinda’s judgment is 
vitiated from the outset on account of his personal 
interest. So long as ho has exercised a reasonable 
judgment, and is not actuated by motives of fraud 
or corruption, bis decision must be respected. 
{Kumaraswami Sastri^ Odgers and Jackson, JJ.). 
KRISHNAYYA RAO V. RAJAH OF ^ITT^PUB. 

116 I.C. 673 = 51 Mad. 893=28 M. L.W. 

A.I.R. 1923 Mad. 994 = 55 M.L J. 894 (F.B ). 


Bapindas of equal degree—No difleronco exists 
as regards their capacity to consent to adoption— 
Adopted son and subsequent natural born son stand 
on equal footing. {Kumaraswami Sastrx, Odgers 

and JacUson. JJ.). 

OK Pit TAP UK* 116 I*C. 673^51 M&d. 893— 

01 422= A I R. 1928 Mad. 994 = 

55 M.XitJ* 894 (F.B 


_The fact that the son of a reversioner is to bo 

given in adoption for which the reversioner s con- 
Bcnt is necessary would not make him incapable of 
giving consent. {Kumaraswami Sastru 

673=51 Mad. ^3 = 
PITIAPUR. ^ 422= A.I.R. 1928 Mad. 994= 


_ Odners J.—Whore there are two sapindas, of 

whom one consents and the other 
cannot merely disregard the latter and say that as 
YOU have one consent that is enough to validate 
the adoption. {Kumarasxvami Sastn, Odgers and 
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Jackson, JJ.). KRISHNAYYA RAO V. RAJAH OP 
FiTTAPUR. 116 I.C. 673=51 Mad. 893 = 

28 M.L.W. 422=A.I.R. 1928 Mad. 994= 

55 M.L.J. 894 (F.B.). 

-- Jackson, J. —If the consent of a substantial 

majority of the agnates nearest in relationship has 
been obtained, the Court need not trouble about 
the motives underlying the adoption. {Kumara- 
swami Sastri, Odgers and Jackson, JJ.), 
KRISHNAYYA RAO V. RAJAH OP PiTTAPUR. 

116 I.C. 673 = 51 Mad. 893 = 28 M.L.W. 422 = 
A.I.R. 1928 Mad. 994=55 M.L.J. 894 (P.B.). 

-A daughter-in-law can only adopt with the 

consent of her father-in law and such consent is 
operative only during his life-time, as such the 
consent contained in his will is of no avail : 29 Bom, 
410 and A.I.R. 1922 Bom. 321, Foil. {Faikar and 
Baker, JJ.). YESHWADABAI VAMAN V. RAM- 
CHANDRA Shankar. 105 I.C. 351 = 

29 Bom. L. R. 1320 = A.I.R. 1927 Bom. 652. 

--Where a widow adopts without express 

authority from her husband or without consent of 
the remaining co-parcenors the adoption is invalid 
and gives no tights to the adoptee in the joint 
family property. {Fawcett and Madgavkar, JJ.). 
BABANNA SANGAPPA V. PARAVA NlNGHBASAPPA. 

100 I.C. 147=50 Bom. 813 = 28 Bom. L.R. 1446 = 

A.I.R. 1927 Bon. 68. 

- Sapindas—Refusal of consent—Corrupt mo- 

tives^ what ate—Motive of widow—corest Sopindas 
even in number—Court to decide the propriety of 
refusal of consent. 

In the Dravida country a Hindu widow not 
having her husband’s authority may nevertheless, 
if authorized by the consent of his kinsmen, valid¬ 
ly adopt a son to him. 

So far as sftpiud&'S arc ooucernod, all tn© nearest 
ones must be consulted, but if any one of them 
gives or refuses his consent from corrupt or mali¬ 
cious motives his action may be ignored. 

Whatever weight might bo attached to the 
religious benefits flowing from an adoption, the 
secular rights flowing from it cannot be ignored : 
A.I.R. 1918 P.C. 97, on. .. j . *u 

No doubt, the question is to be decided by the 
opinion of the majority of the sapindas, but it 
niust bo by a majority of the nearest sapindas and 
there must be such a substantial majority as to 
justify the conclusion that the adoption is proper 
and is made in the bona fide performance of a reli¬ 
gious duty. If the refusal to consent of the 
dissenting minority is shown to be based upon 
proper and valid grounds, the mere fact of a 
majority being in favour of the adoption should not 
prevail. 

In a ease whore there are only two nearest sapin¬ 
das, one assenting and one dissenting, no question 
of majority comes in. If the dissent of the dissent¬ 
ing sapinda is shown to bo unreasonable, it may be 
ignored, and the assent of one alone would bo 
sufficient to validate the adoption. But if, on ihe 
other hand, the objection is well founded, the 
adoption cannot be supported. 

The objection that the adoption would deprive 
the kinsman of his inheritance is a personal one 
.and such an objection is not a valid one : 39 Mad, 
77 and 2 L.W. 284, o«. . 

Per Venlcatasubba Jiao, J.—The very essence of 
the rule of consent is that the sapindas are presum¬ 
ed to be capable of forming an honest judgment, 
although in the very nature of things they are 
iuterosted parties. Thurofore the consent of a 
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sapinda cannot ba discounted on the ground that 

he is the natural father of the boy. ^ « 

The reason for requiring the consent of the 
nearest among the sapindas is that it is their re¬ 
versionary interest that is aSeoted by the adoption 
(A I.B. 1926 Mad. 88L. Foil ). and as the sapindas 
richt to be consulted depends upon the measure of 
their proptietarv (or quasi-proprietary) right, it 
stands to reason that in regard to consenting to an 
adoption, the position of the aura^a son and the 
adopted son must bj alike, their rights to property 

^^When a man has sons, the latter do not equally 
with their father fall in the group o the nearest 
sapindas: A.I.R. 1918 P.C. 97 and A.I R-1920 

^ The’r^usa'l to consent, because the reversionary 
interest of the sapinda will be prejudiced can in no 

circumstances bo justified, nor can the fact that 

the boy is the son of his longstanding enemy. 

If the number of the nearest sapindas is even, 
the Sur?lill in such cases be called on to decide 
the nronriely or the bona fides of the dissent. The 
assenting kinsmen arc not requited to justify their 
aSent for the adoption is a meritorious act and 
it is nrUumed that the assent was properly given, 
but if it is proved in such cases that the dissenting 
HnsmerweVe actuated by corrupt or malicious 

subba liao. 1927 Mad. 733. 

PitTA PO^^,^ independent of re- 

-r “ jr .£•£ 

Statement evidence shows that 

husband s authority, it q Mad 270 and 

JJ.). P. VENKANNA «. 

r".” is ?uvA,Ta‘ 

GANESH J-. A.I.R. 1926 Bom. 575. 

,_ Cessna by falher-in-lawtc widowed daughter- 

• i ^^nlath of father-in-laio before adoption— 
tapMa^iri existence at the ti.n^ of adoption mot ob- 

.iven to the ^viaowea 

?rbfthrnei?est sapinda then living his death, 
before the adoption is made, would not /ac(o 

revoke the consent. Such a consent will come to 
an end only if circumstances had materially chang 

"^Toroln Bueh'a, oaso there haa been no change 
in throircumetanccs on the ante the ahoptiOQ was 
A /aitVipr bv the comiog into ©xietence of other 
made, either ^ or sapindas then 

llive or by reason o/the e.Ute having vested in 
A Alv ins- and five sapindas were alive on the 

the adoption and the boy adopted was the 
date of th P d his natural father was pre- 

«:St at theldop^on; another sapinda assisted the 

sent at toe P cp^^mony and a third was pte- 

Wit the 4th and 5th sapindas wore on that 
sent; the village and did not in 

»ny wey^ndiLe to the widow that they objected 
to the adoption. 
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JTeZd, that the adopbiou by the daughter-in-1^ 
was valid. In the circumstances of the case the 
authority of the father-in-law was not at an end 
on the date of the adoption ; 41 Mad. 601. • 

36 Mad. 115. Z)isi. {Oigers and Viswanath Sastri, 
J-/.). AMMAMMA V. SATTANARAYANA. 

96 I.C. 959=43 Mad. 636 = 24 M.L.W. ISO- 
A.I.R. 1926 Mad. 916=91 M.L.J. 425. 

- -Tn absence of agnates consent of nearest cog¬ 
nates, will suffice. 

There being no agnate relation the consent of the 
nearest cognate relation who under the law would 
be the presumptive reversioner is suSiciont. When 
it is said that assent of sapindas is necessary, 
sapindas include hhlnnagoira sapindas as well as 
iaqotra sapindas. The test of propinquity from the 
point of view of properly is an unfailing tost 
sure guide in this matter: 1925 ^ 

Diss.-, 12 M.I.A. 397 (P.O.); 3 I.A. l^l; 1 Mad. 69 
(P.C.); 1 Mad. 174 (P.C.); 30 Mad. 50 (P-0.), Ref., 

41 Mad. 9S8 (P.C.), Fxpl. {Spencer and Venkata- 
subba Rao, JJ.). KESAR SINOH OP STATE. 

93 I C. 651 = 49 Mad. 652=1926 M.W.N. 549 = 

24 M.L.W. 878 = A. I. R. 1926 Mad. 881 = 

51 U* Ii«J» 16« 

—■ According to the Bombay School, the consent 
of the husband's kinsmen is not necessary for the 
adoption by a Hindu widow who has nob been au- 
aubhorised by her husband to adopt to him : 
A. I. R. 1922 P.C. 216, Foil. {Lord Phillimore^ 
HARIQIR V. BHARATHI. 88 I.C. 343 — 

21 N.L.R. 127 = 22 M.L.W. 358= 
1925 M.W.N. 414= A.I.R. 1925 P.C. 127 (P.C.). 

_The consent of the husband’s mother would 

validate an adoption by a widow, in the absence of 
any other sapindas* [Spencer,, Offg* G. J, and 
Kumaraswami Sastri, J.). MAHARAJA OP KOI^A- 
PUB V. SUNDARAM AYYAR. 93 I.C. 709- 

• 43 Mad. 1= A.I.R. 1929 Mad. 497. 

•- Consent of one only of two kinsmen. 

Consent of one only of two kinsmen is not that 
of majority even where the other was asked; and 
the consent of a remote kinsman cannot cure the 
defect. {Ramesam and Jackson, JJ.). A. BRAH- 
MAYYA V. C. RATTAYA, 83 I.C, 99 = 

20 M.L.W. 503= 1924 M W.N. 844 = 

A I.R. 1925 Mad. 67. 

-Adoption by widow—Courts should examine 

the motives of the sapindas in giving consent— 
Object of helping widow to screen alienation by 
widow, from the attacks of nearer ^ reversioners 
makes consent invalid—Consent obtained by pro¬ 
mise of payment of some money is corrupt. 
{Ramesam and Jackson, JJ,). A. BRAHMAYYA v, 
C. Rattayya. 83 I.C. 53 = 20 M.L.W. 503= 

1924 M.W.N. 844 = A I R. 1929 Mad. 67. 

-Husband's authority — Sapinda's consent — 

» a - _ - 


Difference between. 

There is an essential diSerenco between the 
authority of the husband and the assent of a 
sapinda. The former is intended to bo exercised 
only after the death of the husband. The latter 
is intended to be used at a reasonable time, after 
the consent is given. When the interval is short, 
the death of the sapinda may not matter ; bub a 
sapinda’s assent is nob to bs pockeited by the widow 
and used long after it was given, when entirely 
diScrent considerations as to the expediency of the 
adoption may apply. Again, the boy to be adopted 
ought also to bo referred to the consideration of 
the sapinda whose consent to the adoption of “any 
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boy at any time” is invalid. { Ramesavi and Jack- 
son, JJ.). A. BRAHUAYYA V. 0. Rattayya. 

83 I.C. 59 = 20 M. L. W. 503= 
1924 M. W. N. 844= A.I.R. 1925 Mad. 67. 

- Refusal of consent by Sapinda—Failure to give 

reasons for refusal. 

Any refusal unaccompanied by reasons is not 
necessarily an improper refusal. It is, of course, 
improper if tho sapinda were asked to state his 
reasons and ‘declines’to state, them, either at the 
time or later on, in the course of tho judicial pro¬ 
ceedings. {Raniesam and Jackson, JJ.). A. BraH- 
MAYYA V. C. Rattayya. 83 I. C. 59= 

20 M L. W. 503 = 1924 M.W.N. 844 = 

A.l.R. 1925 Mad. 67. 

-Madras Law—Adoption of daughter’s son 

with consent of deceased husband or sapindas is 
legal: A.l.R. 1923 Mad. 517, FeU. (Schwabe, C.J. 
and Coutts-Trotter, J.). PARTHASARATHY REDDI 
V. Kandaswami Reddi. 73 I.C. 954 = 

18 M.L.W. 156 = 32 M. L. T. 349 = 
1923 M.W.N. 423 = A. I. R. 1923 Mad. 711= 

45 M. L. J. 161. 

■■■' Sapinda's refusal—Court can scrutinise rea¬ 

sons —Bhinnagotra sapindas need not consent. 

The right of the Court to scrutinise the kinsmen’s 
reasons extends only where consent is refused and 
not where consent is given inasmuch as the law 
imposes a responsibility upon kinsmen in granting 
their consent to an adoption. A daughter’s son is 
not entitled to be consulted regarding an adoption 
by a widow who has obtained tho consent of tho 
nearest sapindas, as he is not a gnati, and Bhinna¬ 
gotra sapindas are not included under the terms 
sapindas in tho texts which require their consent 
to an adoption. Consent of tho sapindas to an 
adoption by tho widow is material as guaranteeing 
the propriety of th’widow’s action in making the 
adoption. Where such consent has not been shown 
to have been obtained by fraud, coercion or corrup¬ 
tion, it is suflicicut authority for the adoption. 
{Oldfield and Phillips, JJ.). VADREU RANGA- 
NAYAKAMMAGARU V. RYALI SOMASUNDBA RAO. 

50 I.C. 609 = 43 Mad. 876. 


•Adoption—Authority—Construotion. 

•Authority given to a wife to adopt has to bo 


strictly pursued : 12 M.I.A. 350 (P.C.), R^f- (Sir 
Binod Miner.) RajeNDRA Prasad Bose v. GOPAL 
PRASAD Sen. 11 P. L.T. .587=1930 A.L.J. 1184 = 
32 L.W. 324 = 34 C.W.N. 1161 = 52 C L.J. 287 = 

A.l.R. 1930 P.C.242 (P.G.). 

- Will directing mother to adopt would amount 

lo nearest sapinda's consent and not to authority. 

Per Kumaraswami Saslri and Reilly^ JJ. So far 
as tho authority to adopt is concerned, it caa only 
bo given by the husband and so 6on’i> will directing 
mother to adopt, can in law only amount to a con¬ 
sent by the sou who under tho Hindu Law would 
be tho nearest sapinda of his mother. {Coutts- 
Trottcr, C.J., Madhavan Nair and Jackson, JJ.). 

ANNAPURNAMMA V. APPAYYA SASTRI. 

119 I.C. 309=52 Mad. 620 = 29 M.L.W. 858 — 
A.l.R. 1929 Mad. 577 = 56 M.L.J. 760 (F.B.). 

_It must bo assumed that a Hindu husband 

who for the purpose of continuing his line and pro¬ 
viding f^r the purpose of performance of 
ceremonies for tho salvation of his soul and autho¬ 
rizing an adoption to be made, does not authorize 
an invalid adoption. (Srimvasa Aiyangar 
Reilly, JJ.). TIRUVENQADABATNAM V BUT- 
CHAYYA. 113 I.C. 347-52 Ma^ 373 

28 M.L.W. 727=1928 S3- 

A. I. R. 1929 Mad. 11 = 65 M-L.J, 797, 
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- A special power to adopt has to be strictly con¬ 
strued. 

A power to adopt, where it happens to be a 
special as distinguished from a general power, has 
to be strictly construed and no limitation should 
be imported into the document, independently of 
what would flow from the plain etymological mean* 
ing of the document itself; where the words are 
clear and unambiguous, full efiect has to be given 
to those words, without any regard to extraneous 
circumstances such as the conduct of the parties 
or the particular surroundings, which might have 
influenced tho intention of the testator. (Sen and 
Niamatullah, JJ.). Dhabam Prakash v. Mt. 
KALAWATI DEVI. 110 I. C. 665 = 50 All. 883= 

26 A. L. J. 1106=A.I.R. 1928 All. 459. 

- Adoption to be made with consent of father^in- 

law-~Adoption after father-in-law's death—If valid — 
Authority to be Liberally construed. 

The Courts should not be astute to defeat an 
adoption but should rather do their utmost to 
support it unless it is clearly in excess or in breach 
of the power. 

In a written permission to adopt there was a 
clear intention that an adoption was necessary. If 
a specified person was not adopted, another was to 
be adopted with the consent of the father-in-law. 
But there was no penalty attaching to the failure 
to take the consent. The father-in-law died and 


afterwards an adoption was made. 

Held, that the primary intention was to adopt and 
tho consent was a secondary coDsideration, failure 
to obtain which, through a cause beyond the con¬ 
trol of person acting upon the deed, does not 
invalidate the adoption. The deed should be con¬ 
strued liberally : 16 C.L.J. 804; 18 Cal. 886, 
29 Mad. 382 (P.C.), Foil.; 32 M.L.J. 47 ; A.l.R. 1921 
P.C. 88 and (1869) 12 M.I.A. 350 (P.O.). Btst. [Boss 
and Wort, JJ.). Rajendra Prasad v. Gopal 
Prasad. 108 I.C. 545—7 Pat. 245= 

9 P.L.T. 123 = A.I.R. 1929 Pat. 51. 

_ \^ill giving absolute power over estate to widow 

and a power to adopt if she wished—Adoption by 
widow—Estate vests in the adopted son. 

Whore by a will tho widow is given absolute power 
over tho property and a power to adopt jf she 
wished, the bequest of tho estate to the widow 
with absolute powers should be regarded only as a 
provisional bequest subject to the exemise of the 
power to adopt given by tho will. On the elootion 

by the widow to exercise the power and make an 

adoption tho provisional bequest ceases and the 

implied intention of the testator that from the 

date of the adoption the adopted son should ro- 

oEOBent him and his estate should take effect: 

air 1926 Mad. 932, ReZ. on ; 10 M.I.A. 279 and 

26 * Bom. 526. Ref. to. [Phillips and Srinxvasa 

Aiuanaar, JJ.). KRISHNAMMA v. LAKSHMINARA- 

YANA. ,108 1.0.202=1927 M.W.N. 623 = 

’ K ¥ T> 4nofl iur«.? 07-< 


_Whore a Hindu testator directed in his will 

that the executors should cause a certain boy to 
bo adopted to him, 

Held, that the clause did not mean that the 
power to adopt was given by the testator to the 
executors and that it must bo held that the power 
was given to the widow. (Srinivasa Ayyangar ana 
Curgenven.JJ.) SRIRANGAM AYYANGAR v. 

AMMAL. lOS I. 0, 6S4 (Had.). 

^Power to adopt need not be exercised at once^ 
Under the Hindu Law. when power is given to 
the widow to adopt, there is no 
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part to make tiie adoption at once. It is well 
known that it takes time and trouble to select a 
suitable boy. Horoscopes have to be consulted 
and the opinions o£ Laudets taken. {Mr. Ameer 
Ali.) RAWAT SHEO BAHADUR SiNGH V. BENI 
BAHADUR Singh. 98 I. c. 567 = 1 Luck. 403= 

3 0. W. N. 761=29 O. C. 305 = 
31 C.W.N. 438= A.I R. 1926 P.C. 97 (P.C.). 

■ — A Hindu widow though directed by her hus¬ 
band to adopt cannot be legally compelled to adopt a 
boy. The adoption to some extent is a matter o£ her 
a discretion and this is specially so when the boy 
to be adopted has not been named. {Mectrs^ C. 
and Sulaiman, J.). MlTTAR SAIN v. DATA RAii. 

90 I.C. 1000 = 24 A.L.J. 185= A.I R. 1926 All. 194. 

_ Wtdou) forbidden to adopt without consent of 

persons nanted-^Absence of consent vitiates adoption. 

When the general intention ol a Hindu to be tc- 
preoented by an adopted son is clear, there is no 
reason why effect should not be given to such 
intention, if it is possible to do so without con¬ 
travening the law. At any rate, the Court will not 
be astute to defeat the intention of the testator, 
and all powers are to be liberally construed in 
furtherance of the purpose for which they were 
created. But, whero special reasons exist for plac¬ 
ing restrictions on the authority, and special 
instructions arc given for the guidance of the 
and restriction is placed on the authority, they 

are to be strictly followed. 

Where not only was the wife to adopt ac¬ 
cording to the selection, and with the consent of 
two persons named in the deed, but it was express¬ 
ly provided that she shall not have the power 
(according to her choice) to adopt without their 

consent, 

Held, that an adoption without tho consent of 
the two persons was invalid. 

Pearson, JJ.), PRAN GOPAD GOSWAMI v. CHANDRA 
Mohan CHAKRABARTY. 

41 C.L j. 55=A.I.R. 1925 Cal. 619. 
- Existence or non-existence of authority inferred 

from circumstances. * u * 

Where it was alleged that a young man of about 

30 years who bad only been married for about 
3 years had authorized 3 days prior to his death 
his second wife to adopt a son to him. 

Held, that as unless the man had been stricken 
with some serious illness it was nob likely ho would 
think of there being a necessity fora son being 
adopted to him, the question as to how long he 
had been ailing prior to his death was a vital 
question in determining whether ho had or had not 

authorised the adoption. * . . . 

Held, further, that inasmuch as the contestants of 

the adoption had foiled to prove that the man had 
been seen attending to his ordinary avocations 
during the period when the opposite party asserted 
ho had been suffering and as other circumstances 
left the matter entirely in doubt, there was not 
evidence of sufacitnt cogency to interfere with the 
judgment of the High Court which was to the effect 

that the adoption had been auihonzed. {LordDune- 
din.) RAMADHIN .. MI^^CHANDB^AM^ 

A.I.R. 1925 P.C. 64 (P.G.). 

_Where the will rccittd “ I have no male 

issue, etc., but have two married wives only.” They 
two should adopt a boy for the perpetuity of my 
name after me. And at present there is one of my 
kinsman, Totelal Konhaylal Agarwal, resident of 
Burhampur. My wives should adopt him as son 
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after mo. If he is not available, my two wives 
should with the consultation of each other, adopt 
any other boy of my own family. If no boy in the 
family is available my wives should adopt none* 
If there is a difference of opinion between the two 
wives as to the boy to be adopted that boy should 
be adopted whom my younger wife Sonu will 
choose and “perpetuate my name and manage the 
property.” 

Held, looking to the intention of the testator, 
which was that a certain boy was to bo adopted, 
though both widows arc mentioned, the will does 
not restrain the authority of either. The main 
object was that a particular boy was to be adopted; 
the mention of both widows was subservient to the 
adoption itself. The document gave the widows 
as far as this hoy is concerned no option, it did not 
allow them any power of selection. Therefore the 
fulfflmcnt of the wish of the testator by the remain¬ 
ing widow who was the only person who could 
iulffl it was not against, but in accordance with 
what the testator contemplated. {Kotval and 
Prideaux, A. J. C$.). Ambadas v. KASHIBAI. 

71 I.C. 979 = A.I.R. 1923 Nag. 27. 

-Mahratta School—Authority by husband— 

Particular boy named but no prohibition to adopt 
other boys—Boy named not available—Adoption of 
other boy is valid. (Sir John Edge.) YadO v. 
Hamdeo. 64 I.C. 536 = 23 A. L.J. 431 = 

15 M. L.W. 565= 
26 C.W.N. 393=24 Bora. L.R. 609 = 
49 Cal. 1 = 80 M.L.T. SS= 
48 I.A. 513 = 17 N.L. R. 145 = 
A.I.R. 1922 P.C. 216 = 42 M L.J. 219 (P.C.). 

- Bombay School — Widow—Must obey husband’s 

mandatory directions. 

According to the Bombay School of Law the duty 
of a Hindu widow to obey her husband’s command 
compels her to act upon any mandatory direction 
that he may give by Will us to the way in which 
her power of adoption should be exercised. 

A Hindu governed by the Bombay School direct¬ 
ed by his Will as follows : “ If I did not adopt a 

son during my life time my wife should, as far as 
possible, adopt S. the second son of my older 
brother J. If the boy cannot be obtained, any 
other boy should be adopted, with tho advice of the 
trustees.” 

that ” Should as far as possible” means 
that unless there arc conditions outside tho Will 
preventing tho possibility of tho adoption, the 
widow, when she docs adopt is to exercise her 
power in favour of S. {Lord Buckmaster.) SlTA- 
BAi V. BAi'U anna Patel. 57 I.C. 1= 

47 Cal. 1012 = 47 I. A. 202= 
16 N.L. R. 162=22 Bom. L.R. 1359 = 
28 M.L.T. 438=12 M.L.W. 386= 
1920 M.W.N. 556=25 C.W.N. 97= 
A.I.R. 1921 P.C. 88 = 39 M.L.J. 106 (P.C.). 

— Adoption—Authority—Co-widows. 

- Husband authorising adoption and selecting 

boy—One co-widow dying before actual adoption— 
Adoption is valid. 

Where a man has died leaving a number of 
widows with auLhorily to adopt a son to him and 
he has selected the boy and where beloro the actual 
adoption one of the widow.s dies but she consents to 
the boy being adopted and desires him to perform 
her funeral ceremonies, tho adoption is not ren¬ 
dered invalid by her death before the actual taking 
I place of adoption. {Spencer, Offg. C.J. and Kumar^t 
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HINDU LAW — Adoption — Anthority — Co- 
widows. 

SWCmi Saslri, J.). ItAHARAJA OP KOLHAPUR 1>. 
SUNDABAM AYTAR. 93 I.C. 705=48 Mad. 1 = 

A. I. R. 1925 Mad. 497. 

Power given to two widows together—~Adop‘ 
tion by one after death of the other was held valid. 

Where the Will recited, “ I have no male issue, 
etc., but have two married wives only. They two 
should adopt a boy for the perpetuity of my name 
after me. And at present there is one of my 
kinsmen, Totelal Kanhaylal Agarwal, resident of 
Burhaupur. My wives should adopt him as son 
after mo. If he is not available, my two wives 
should, with the consultation of each other, adopt 
any other boy of my own family: If no boy in 
the family is available my wives should adopt 
none. If there is a difierence of opinion between 
the two wives as to the boy to be adopted that boy 
should be adopted whom my younger wife Sonu 
will choose and perpetuate my name and manage 
the property,” 

Beld, looking to the intention of the testator 
which was that a certain boy was to be adopted, 
though both widows are mentioned, the will does 
not restrain the authority of either. The mam 
object was that a particular boy was to be adopt¬ 
ed • the mention of both widows was subservient 
to the adoption itself. The document gave the 
widows as far as this boy is concerned no option. 
It did not allow them any power of selection. 
Therefore the fulfilment of the wish of the testator i 
by the remaining^Yidow who was the only person 
who could fulfil it was not against but in accor¬ 
dance with what the testator contemplated..(Aofuat 
and Pridcaux, A. J. Cs.). AMBADAS J-KASHIBAI. 

71 I.C. 979= A I.R. 1923 Nag. 27. 

—Adoption—Authority—Determination of. 

__Authority to adopt to be exercised with ^’5 

consent ends'with il’s death if not exorcised earlier: 

27 Cal. 996 IP.C.), Bjf. ^ ^ .. 

Deceased authorised his wife to^ adopt a ^ parti¬ 
cular boy and the authority provided that in case 
the particular boy could not be adopted, she should 

adopt another with the permission of deceased s 
father. The particular boy could not be adopted 
and before adopting another the father died, ^ 

Held, that the words ‘‘with the 
my fathor” oroated a condition precedent to the 
exorcise of the power of adoption certainly during 
the lifetime of the father, and there was 
for holding that the words were to have a 

efleet afte?the death of the father and themforejhe 

wife’s power eamo to an end pL Oucr- 

7 Pat. 215; 103 I.C. 515; A.I.R-1929 "“d 

ruled. (Sir Binod mtter.) RAJENDBA PBAS 

BOSE V. GOPAh PKASAD^SEN. ^ ^ ^ j 

-- Eetale vesting in senior widow - Junior 

widow’s aullwrity an adoption is 

owner her husband « exhausted or extin- 

^Zhed.'%he authority to 

-mTrf en^; 3 ^^«o^ 

senior lyidow is the proper moment that 

tho junior widow s power the ianior 

!:rdL‘J“is7ttnl‘d:\"rd.)9(pJcO; 

: hk foisTo. 7^- Borief aid 
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tion. 

A.T.R. 192S Bom.29l,Foll, {Patharand Balter, JJ.). 
HlRABHARTHI JAMNBBHARTHI V. BAI JAVBB. 

113 I.C. 405=30 Bom. L.R. 1835= 

A. I. R. 1929 Bora. 35. 

- Power given to widow in a joint family is not 

extinguished by death of her husband. 

Where a member of a joint Hindu family has 
given his widow power to adopt, that authority is 
not automatically exhausted by his death, because 
his property vests io the other mombora by aurvi- 
viorship: A.I.R. 1918 P.O. 392, Bel. on; {Case-law 
discussed.) {Kendall and N%a)natuUah, JJ.). 

LAL p. PjAREY LAL. Ill I.C. 622= SI All. 54 = 

26 A.L.J. 849 = A.I.R. 1928 AH. 903. 

—Adoption—Authority—Necessity of. 

-Sitambari Jains—TVidoio may adopt without 

husbands' authority. , 

Among Sitambari Jains the widow of a sonless 
Jain can legally adopt to him a son without any 
express or implied authority from her deceased 
husband, and the adopted son may, at the time ol 
adoption, bo a grown up and married man. ^ ine 
only essential ceremony necessary is the gjvios 

and taking of the adopted son. {Sir •^ohn EdgeA 
SHEOKUERBAI V. JEOBAJ. 61 I. L. 

1920 M.W.N. 627 = 16 N.L R-*?®- 
2 U.P.L R. 161 = 25 C.W.N. 273 (P C.). 

—Adoption—Anthority—Presumptions about. 

-“ Express authority ” meaning o/—V 

adoption by giving and taking begun xn UfeiMMOj 
adopting faiher-’Authority to widow can 

The phrase “express authority of the husband 
so ofte^ used in deoisions “^^ns nothing more 
than an affirmative indication enabling the 
to adopt, which can be traced to tho mind of the 

^'rhe wird “express” is not used in opposition to 
tho word “implied” and an authority can be im¬ 
plied from the facts of a particular 

In all cases where the process of adoption b 
begun by a giving and taking in the life time of the 
adoDtine father, there is a clear indication of his 
S and no farther authority is needed to enable 
the widow to adopt. It should be 

plied in such taking by the 

{Ramesam and Venkatasubba Bao, //.)• SEBTHA 
Lvmamma n. SUEYAKAE^AVAKA^^^^ 619- 

A. I. R. 1926 Mad. 1184=51 M.L.J. 466. 

_Widow—Adoption in 1867 not questioned 

till adoptee’s death—Authority can be presumed. 
(Ramesam, J.). SAMBASIVA SASTRIAL tj. RAMA- 

SWAMV SASrE^iAE. 8a3 = « H.LVm 

__Per Kumaraswamy Sastry, J.—Husband s 

authority—Boy taken by husband with a view to 
adoption and brought up—Actual ceremony oj 
widow-Authetity may be P'f 
Offg.C.J. and Kumarastcamx Sastrx, J.). MAHABAJa 
OF Kolhapur V. SUNDARAM ayyar. _ ^ -v, 

93 I.C. 705=48 Mad. 1 = A.I.R. 1923 Mad, 4)7. 
—Adoption—Authority—Prohibition. 

- Khanden ” includes ascendants, descendants 

and collaUrals in the mate line—Wife prohibited from 
adopting a son of the relations of her family Adop 
tion of her brother's daughter's son is not prohioitea. 

In tho case of a Hindu, his kkundoa consists ot 
his lineal ascendants and descendants ana ms 
collaterals in the male line, , , 

There was a diteotion in the will to the lo‘ 
lowing efieot ; If Z (testator's junior wife) ehoulQ 
like to adopt a son, she shall not adopt any son of 
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HINDU Iiiw — Adoption — Authority—Prohibl- i 
tion. 

th© relations o£ bet family or that of 23 (the senior 
^ife), or the mother. If my brother J should give 
his son into adoption, she should adopt him; 
otherwise the should adopt seme ether hoy, and 
she shall not have power to make a gift. In case 
of necessity K shall have power to sell or mortgage 
a portion of the propertyadoplc d 2), the son 
of the daughter of her brother, but later she filed a 
suit lor declaration that the son was not adopted 
son and his adoption was invalid. She impugned 
the deed of adoption on the ground that the adopt¬ 
ed son belonged to a class or category of persons 
adoption 2rom whom was expressly prohibited by 
the testator, 

Held, that the adoption of D was outside the 
prohibition imposed by the testator and was, there¬ 
fore, valid in law. (Sen and Niamatullah, JJ.). 
DHARAil PRAKASH V. MT. KALAWATI DEVI. 

110 I.C. 665 = 50 All. 885 = 26 A.L.J. 1106 = 

A. 1. B. 19V8 All. 459. 

- Prohibition may te inferred from circum- 

stances. 

A prohibition of adoption according to the Bom¬ 
bay Law need not be express : A.l.R. 1922 P.C. 
216, Ex^l. ; 23 Bom. 250 ; 23 Bom. 769 and 37 Bom. 
107, Rel. on. 

But if an implied prohibition is to be estab¬ 
lished, it must be gathered from the whole of what 
the husband said and did on the occasion or occa¬ 
sions in question, ot which the dispoeition of his 
property in his will may be an important part to be 
taken into consideration ; and no doubt the dis¬ 
position of his whole property in favour of persons 
other than his widow would be etrong evidence 
that he did not intend an adoption to te made, and 
little additional evidence might be needed to make 
out a prohibition. {Phillips, O. C. J. and lieilly, 
*7.1. SUKHEVDOKS KAMPBASAD V. MT. CHOTl BAI. 

109 I.C. 6=1928 M.W.N. 32=27 M.L.W. 145 = 

A.l.R. 1928 Mad. 118. 


— Refusal by husband to adopt is not tanta¬ 
mount to prohibition to the widow to adopt; 
7 B.H.C. (App.) 1, Hxpl. {Case-law considered.) 
{ITawcett ana Paikar, JJ.). SlTABAl RAM RAO v. 
GoviND Kao Ram Rao. lOl I.C. 46=51 Bom. 217— 
29 Bom. L.R. 236=A.1.R. 1927 Bom. 151. 
. --.An implied prohibition is sufficient to pre¬ 

vent a widow adopting; it is not necessary 
an express prohibition. 12 M.I.A. 39j (F.O.) , 

22 Mad. 398 (B.C.), Bel. on. {Krishnan and Venkata- 
subbaBao, JJ.). Krishna Rao v. Raja of Pitta- 
pur, 102 I.C. 713= A.l.R. 1927 Mad. 733. 


—Adoption—Authority—Proof of. 

■ Adoption recognued as vahdfor vxore tjxan^ 

years by ail parties concerned including plaintiff No 
element of usurpation in widow's conduct Adopee 
living tn adopted home as member of that househoia 

Authority to adopt was held to be proved. 

The burden, resting, altogether apart from the 
law of limitation upon any litigant who challenges 
the authority of an adopUou that has been recog¬ 
nised as valid during a long course of years is ot 

the heaviest order. , , , i 

The same witnesses who proved the adoption also 

proved the authority to adopt; the adoption was 
ohalloDged as having been made without the 
husband's authority, abou-i 42 years after it had 
taken place; the conduct of the adopting 
had no element of usurpation in it but simply the 
element of carrying out her husband's d) ing wish. 
Adopted son was transferred from his natural 
•homo to his adopted homo and ho bad lived there 


HINDU LAW — Adoption — Authority—Who ouii 
give. 

all his life as a member of that houjehold. The 
plaintifl did not question the authority to adopt 
duiicg the adoptiBg widow’s life which extended 
for SO years beyond that of her husband. The 
local authorities had recognised the adoption as 
valid and treated the adopted son as such. In 
various litigations, the plaintiff had acted along 
with the adopted son acknowledging in the course 
of the proceedings his right, and all other parties 
ccncerned had all along recognised the validity of 
the adoption, 

Held, ihatthe authority to adopt was proved. 
{Lord 8haw.) SEETHAEAMACHANDBA V. KRISHNA 

Row. 

A.l.R. 1925 P.C. 201 = 53 M.L.J. 858 (P.C.). 

-- Authority by husband aged 15 years —Iwpro- 

baLlc ciicunistances—Adoption cannot be held to be 
proved. 

A Hindu died leaving his wife and widows of 
two predeceased sons. The younger son’s widow 
adopted plaintifi. It was alleged that her husband, 
who was only 15, had given her authority to adopt 
and according to the wishes of his younger son the 
father had instructed his wife to get the widow of 
the 3 'OUDger son to adopt. A Kaifiyat, expressing 
consent to the adoption, alleged to have been exe¬ 
cuted by the mother-in-law of the adoptive mother 
was produced to serve as proof of the instructions 
of her husband, but its execution by her was not 
proved. The ceremony of adoption was performed 
under suspicious circumstances and th© mother- 
in-law, who had nothing to do with it and had 
applied for mutation in her name, was absent. 
Held, that on the facts the adoption was invalid. 
It is improbable that a boy of fifteen would think 
of adoption or his lather would agree to his wishes 
leaving aside his own wife or widow of his elder 
son. {Kotval and Prideaux, A.J.Cs.). GOVIND v. 
RADBABAI. 68 I.C. 325 = A.1.R. 1923 Nag. 7. 

—Adoption—Authority—Setting aside. 

- Suit to declare authority to be invalid before 

adoption—If lies. 

Where a suit for declaration that the authority 
to adopt was invalid bad been tried and decided in 
the lower Court, High Court in second appeal 
applied its mind only to the question whether the 
case was a fit one in which a Court with a due 
exercise of discretion should grant a declaration 
before any adoption has been made. 

Quaere: Whether a suit for declaration that an 
authority to adopt is invalid lies where no adop¬ 
tion has actually been made, {Spencer and 
Bamesam, JJ.). YELUKUR SUBHADRAMMA V. 
VT?r VTTT> VRMKATA Rf.khtah. 98 I.C. 681 (Mad.l. 


—Adoption—Authority—Who can give. 

pather-in-law ca^rtol authorise daughter-in- 
law to adopt—Consent by sapinda canriot be given by 
way of will. 

There is no authority for holding that a father- 
in-law can authorise his daughter-in-law to adopt 
under the Hindu Law ; the only way in which a 
widow can adopt is either by the authority of her 
husband or by the consent of her nearest sapindas 
given bona fide and honestly. No sapinda is entitl¬ 
ed to give by way of a Will to take eflect after his 
death, a consent to an adoption by a widow : The 
consent has to be given with reference to the cir¬ 
cumstances attendant upon the proposed adoption 
and usually at the request of the widow; 36 Mad. 

Ref. {Krishnan and Ramesam, JJ.). T. LAK- 
SHMI NARASIMHAM V. Y. RUKMANIAMMA. 

A.l.R. 1923 Had. 225. 
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HINDU LAW-Adoption—Burden of proof. 

—Adoption—Burden of proof. 

Onus rests heaviltj on jpei son selling vp adop¬ 
tion. 

Very grave and serious onus rests upon a person 
vrlio seeks to displace the natural succcssicn of 
property by the act of an adoption. In such a case 
the proof requires strict and almost severe scrutiny 
and the longer the time goes back from tho date 
when the power was given to Iho time wbtn it 
cpmes to be examined, the more necessary it is 
having regard to the fallibility of human memory 
and the uncertainty of evidence given after the 
lapse of such time, to see that the evidence is suffl- 
oientand strong. (Lord Buckmaster.) Dal BAIIA- 
DUR Singh v. Bum Bahadur Singh. 

122 I.C. 8 = j930 A.L.J. 122=7 O.W.N. 295= 
34 C. W. N. 369 = 32 Bom. L. R. 487 = 
51 C.L.J. 230 = 57 I.A. 14=52 All. 1 = 
A.I.R. 1930 P.C. 79=58 M.L J. 446 (P.C.). 

— Grave and serious onus rests on person seek¬ 
ing to displace natural succession by act of adop¬ 
tion. In such case, the proof requires strict and 
almost severe scrutiny : A.T.R. 1930 P. C. 79, Bel. 
on. (Addison and Bhide, JJ.). BALAK RAM HIGH 
SCHOOL, Panipat V. Nanu Mal. 31 P.L.R. 509= 

A.I.R. 1930 Lah. 579. 

-The onus of proving whether there has been 

a valid adoption is on the person who asserts it. 
The assertions and admissions made by his na¬ 
tural father and uncles on former occasions as to 
the validity of tho adoption would tend to shift 
the burden of proof. {Kinkliede and Moliiuddin. 
A.J.Cs.). YAMUNABAI V. DUANNALAL. 

114 I.C. 616 (Nag.). 

-Per Spence^, Ojjg. C, J. —Where an adoption 

is alleged lo have been made by a man who was 
in extremis and who was delirious and not in full 
possession of his faculties, tho onus lies on those 
who profound tho adoption, of proving that ho was 
in a fit state of mind to pcrfoim tho act of taking 
the child in adoption with a proper consciousness 
of the nature of the act that ho was performing. 
(Spencer, Offg. C.J. and Kuviaraswami Sastrx, J.). 

Maharaja op IColhapur v. Sundaram ayyar. 

93 I. C. 705=43 Mad. 1 = 
A. I. R. 1923 Mad. 497. 


- •Apparently valid adoption proved—Opposxte 

party should prove failure in ceremonial. 

It is tho duty of the person who asserts that an 
adoption had been performed, to prove it. 
it is proved that an adoption is apparently valid as 
performed then in as much as there is presumption 
that things aro donoasthey should be done, it is 
necessary for the person attacking tho ad<^)tion to 
demonstrate in what particular respects there has 
been a failure of ceremonial or ritual, (Kennedy 
and Percival, A.J.Cs.). Mt. CnATllUi SiiR^ 

MATIKUNDIBAI. 19^5® Sind 22?. 

- Onus is on party setting up adoptionShifUng 

"^■^Tbo onus of proving an adoption is on tho 
setting it up. Bub very ^^\Shb evidence may 
sufilcicnt fm* this purpose. ^ 

ed bou has been treated as such for a ^ 

years, nrooherjee and Cuming, 

ClIANDR.t NAG V. BBJOY 1 434- 

72 I.C. 680=36 C.L.J 434- 

A. I. R- 1923 Cal. 18. 

--.Adoption by minor widow of her guardian’s 

Bon-OuuB of proving validity is on adoptee who 
sots it up. 


HINDU LAW—Adoption—Gapaelty {o tak^. 

In the case of a Hindu widow of immatui'e dge 
the Court is hound to consider all tho oiroumstanoes 
surrounding the adoption set up which she disput¬ 
es as not h;*ving been made by her of her own free 
will. {Macleod, C.J. and Coyajee, J.). GHANASH- 
YAM Das ViSHNUBAS GANDHI V. LAXUIBAI. 

70 I.C. 953=24 Bom.L.R. 726= 
A.I.R. 1922 Bom. 218. 
-The admission of an adoption in a deed 


amounts to an admission both oi the fact and the 
validity of the adoption and the burden of proving 
the contrary lies upon the person making the ad¬ 
mission. (Saiasira Iyer and Spencer, JJ,). SooBLA 
Singh v. Kanaka Singa. 59 I.C. 585= 

43 Mad. 867=12 L.W. 243= 

1920 M.W.N. 528. 

—Adoption—Capacity to take. 

-Whether the adoption is made during the 

lifetime of tho husband or after tho death, only one 
wife can receive a child in adoption so as to step 
into the position of being its adoptive mother : 

37 Mad. 199 (P.C.), Bel. on. (Macnair, Offg. J.O. 
and Staples, A.J.C.). YAMUNA BAIV. JAMUNABAI. 

12 N.L.J. 75=2b N.L.R. 39 = 
A. I. R. 1929 Nag. 211. 

_ Hindu governed by Bombay School dying leav¬ 
ing a widow and widow of predeceased son-^The 
latter cannot adopt after the widow's death although 

the estate may vest in her. 

Where tho last male holder dies leaving a nearer 
heir other than the adopting widow, the latter s 
power of adoption comes to an end, as soon as ms 
estate is vested in the neater heir, and is incapable 

of being revived at any future date. n v t 

Where a Hindu governed by the Bombay School 
dies leaving behind him his widow and a widowed 
daughter-in-law, the power of tho daughter in-law 
to adopt to her husband comes to an eud by the 
vesting of the estate in the widow and does nob 
revive again by the death of the widow. An adop¬ 
tion of the son by a daughter-in-law, therefore, 
although the estate has vested in her, after the 
widow’s death is invalid. (Case-law discus^.} 
(Findlay, J.C., • Kinkhede and Mohiuddin, A.J.Cs.^ 
UTTAM RAO V. DAULAT. 116 I.C. 4M- 

23 N.L.R. 144=A.I.R. 1929 Nag. 98 (F.B.). 

__Step-mother succeeding'as gotraja sapinda is 

incapable of adopting. 32 Bom. 499, Fol 
and Baker. JJ.). BASANGOWDA RUDRAPPA. 
110 I.C. 633 = 32 Bom. 393 = 30 Bom.L.R. 591 — 

AJ.R. 1928 Bom. 291. 

_widow of a predeceased son can make a 

valid adoption with the contemporaneous consent 
of the mother-in-law in whom the estate of tho last 
full owner has vested as an heir : 23 Bom. 327 and 

38 Bom. 721, Foil.; A.T.R. 1921 Bom. 55 and A.I.R. 
1918 P. 0. 192, Bef. (Patkar and Baker, JJ.)* 
Yeshvadhai Waman V. Ramchandra Shankar. 

103 I.C. 361 = 29 Bom. L.R. 1320 = 

A.I.R. 1927 Bom. 852. 

- Adoption by girl of twelve years—Girl capable 

of judging for herself, the effect of adoption^ 
Acguiescence and treatment as valid by near rela¬ 
tions. ^ 

Held, that especially, having regard to the oit- 

oumstanoes that the adoption was questioned after 
so many years, it was impossible to say that it had 
not been satisfactorily established that the girl 
was capable of taking tho boy in adoption. (Courcs- 
Trotler, C.J. and Srinivasa Aiyangar, J.). 

BAL V. RAJABATHNA AYYAR. 104 I.C. 836 

1927 M.W.N. 298-A-1- R’ 1027 Mad. 1090- 
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--Husband can validly adopt without oz against 

vviid’s ooias 6 nt* (ind M^adhavan J J 

SUNDARAMMA V VENKATASUBBIER. 97 I.C. 145 = 

49 Mad. 94l = = 1926 M. W. N. 778= 

A. I. R 1926 Mad. 1203 = 51 M.L.J. 543. 

- Mother, nncceeding to her son's estate on the 

Te'Vtarriage of his widow cannot adopt. 

Where a Hindu dies, leaving a widow and son 
and that son himself dies leaving a natural born 
or adopted son or leaving no son but his own 
widow to continue the line by means of adoption, 
the power of adoption by the former widow is ex¬ 
tinguished and can never afterwards be revived. 

It is clear therefore that where the son has left a 
widow who could have adopted, his mother has no 
power to do ^o on her succession to the estate on 
the re-marciage of her son’s widow: 32 Bom. 499; 

41 Mad. 855 (P.C.), Foil] i9 Bom. ^31; 25 Bom. 306; 
air 1924 Bom. 441, Dist. and 

Mdpanix A J.C ). GANAPATI V. SALU. 

Prideaux, a.j. ^ ^ 345 = A.I.R. 1926 Nag. 15. 

——-V widow succeeding to the estate of her son 
who di'es issuol.-ss and a widower after having 
attain d ceremonial competence can 
adoption: 45 I. A. 156, Exjyl. and l>is(r, 2o Bom. 306, 
Foil- (1903) 27 Born. 492 (P. (->•), {Ma<lend, 

r Jand Shah, J.). ANJIRABAI GULABRAO 
POWAR V. PANDUBANG BAT.KRISHNA PO^’^AR. 
80 I.C. 185 = 4S Bom. 432 = 26^B^om.^ L. 

Under Lin/ grandmother can valid¬ 

ly ad/ph oven nhen the estate haa passed directly 
fJom lmr husband to h.T grandson and como back 
ioTer directly from her S-'-trSoxT 
intervention j)_ NarhAR GOVIND v. 

HAhT 4^=26 Bom. L.R. 528= 

_ Sondyiiui after attaining majoritij-Mother 

“wh«e^“Ton“dieraftcr attaining majority hnt 
\V here *■ . « widow, the mother can 

without the consent of the sapindas. 

adopt another son ^ on which to 

There la n B mere attainment of 

rSv b\’'tho Un or the adopted son divests his 
mujonty J J. to r.dopt to her husband in the 

u son’s Lath .vithout heir. Under the 

T av: a mhior can marry to get legitimate 
Hindu La . , ud’.>pt to him, so that, 

sons and his fulfil the tests laid down in that 

evena minor dispos- 

caso Ihoug o«itato (ra.se- discussed): 

ixig possessiv e bis os^ 204 Diss. {Schwabe, 

Lee j ) Tk i-uramba o. Venk vt^.- 

C.J. and Wallace, J.]- ^ ^ 278=46 Mad. 423 = 

ramA-N. ^ j ^ 517 = 44 M.L.J. 349. 

-mdow succeectino as gotraja sapinda ca 7 i«o( 
a valid adoption so as to affect the reversioner s 

^^vGt du widow who succeeds to an estate, not 
^ , J* Knt ifi a noltaja saj^inda o( the last 

herhusband s but as a J j absence of 

^^10 bolder ^ valid adoption. It 

nearer he that the decision of High 

cannot be s a getraja sapinda ca.nuoi 

Court, that . tho rights of \bo reversioners 

adopt so aih ^o shaken by the decision m 

has in any way r ,m 22 P C 2lG. 

of a predeceased sou of plaintifi’a 
If the widow .^hom he was separate though 

ire'took e bife-eetnte es e vviaow of a ffofraja 

D D. VOL. Ill— 6.5 & 66 
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sapinda, had no power to adopt so as to defeat the 
rights of the plaintifi as the reversioner then the 
widow of a grandson of plaintifi’s uncle (who was 
not the last male-holder) who in the lifetime of her 
husband’s uncle’s widow had only a right of main¬ 
tenance, had no power to adopt so as to exclude the 
reversioners. {Macleod, C.J. and Shah, J.). 
Y. N. KULKARNIv. LAXMIBAI KESHEO GOPAIi. 
77 I.C. 117 = 24 Bom. L.R. 836 = 47 Bom. 37= 

A.I.R. 1922 Bom. 347. 

- Daughter-in-law succeeding as gotraja sapinda 


cannot adopt. 

Where a daughter-in-law succeeds as a gotraja 
sapinda of the last male owner in the absence of 
any nearer heir she cannot adopt to her husband 
so as to afiect the devolution of the estate inherit¬ 
ed by her as a gotraja sapinda. It may be that, 
where the adoption has the efieot of divesting any 
estate vested in a third person, it might not be 
valid, but it does not follow that where it has no 
such effect the adoption is necessarily valid : 
29 Bom, 410; 26 Bom. 526 (F.B.) and 4 Bom. 219, 
■Foil. {Macleod, C.J. and Shah, J.). Dattatraya 
BHIMRAO BABNIS V. Gangabhai Ganeshbai 
NavER. 77 I.C. 17 = 46 Bom. 541 = 

24 Boro. L.R. 69= A.I.R. 1922 Bom. 321. 
A person having a grandson subject to the 


defect of such dumbness cannot correctly be des¬ 
cribed as Bonless. Adoption by him during the 
lifetime of the grandson is not valid : (1867) 

4 Bom. H. 0. (A.J.C.) 135, Foil. \ {Macleod, C.J. 
and Shah, J.). BHARMAPPA, ADOPTIVE FATHER, 
BHARAMAGADDA MUDIGAUDAR V. Ujjanqauda, 
ADOPTIVE FATHER, BHARAMA. 

65 I.C. 216=46 Bom. 453 = 
23 Bom. L.R. 1320= A.I.R. 1922 Bom. 173. 

- Minor widow aged 12^ cannot make valid 

adoption. 

Adoption by minor Hindu widow aged 12J is in¬ 
valid. Without attempting to lay down any general 
rules as to whether at the age of 12^ years a girl 
could ever make a valid adoption in the absence of 
any clear evidence as to the special capacity of any 
particular girl to exercise an independent judgment 
at that age, it cannot be held that she can exercise 
such judgment as is required in the case of adop¬ 
tion. {Macleod, C.J. and Shah, J.). PARVATAVA v. 
FAKIRNAIK. 64 I. C. 869 = 46 Bom. 307 = 

23 Bom. L.R. 1075= A I R. 1922 Bom. 105. 

- Senior widow alive—Adoption by junior widow 

i$ invalid. 

Where a Hindu died leaving two widows the 
senior one having lived apart from him for 25 years, 
and the junior widow after asking for the consent 
of the senior widow adopted a boy to her husband, 

Held, that the adoption was not valid, as the 
adoptive mother, the second widow had no autho¬ 
rity from her husband ; and the absence of any 
relinquishment by the senior wife of her prior 
right to adopt invalidates the adoption by the 
junior wife, 

Meld, further the verses in the Mitakshara clear¬ 
ly prove the superior position of the senior widow 
and her right to adopt follows as an inference in 
the absence of prohibition, which leaves the senior 
widow free to exercise the right which she has 
according to the Sastras. 

The fact therefore that she was living, apart from 
her husband for no fault of hers does not take away 
her prior right to adopt nor does it imply a prohi¬ 
bition by the husband to adopt. Verses in the 
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Mitakshara explained. {Spencer and Ramesam^ 
JJ ) MUTHUSWAMI NAIOKEN V. PODAVABATAL. 

66 I. C. 504=45 Mad. 266= 15 M L.W. 40= 
1922 M.W.N. 53=30 M.L T. 60= 
A.I.R. 1022 Mad. 106=42 M.L.J. 101. 

_^Bombay Presidency—Unchaste Sudra widow 

can adopt; (1894) P.J. 22. Dist. {Macleod, C. J. and 
Fawcett, J.y. BASWANT MUSSAPPA V. MALtiAPPA 

KAIiTjAPYYA • 

59 I.C. 800=43 Bom. 459= A.I R. 1921 Bora. 301. 

_Xhe wife of a lunatic cannot validly adopt 

under tbs Hindu Law. [Macleod, C.J . and Fawcett, 
J.\ Kamakrishna u. Laxminarayan. 

’ 59 I.C. 458 = 22 Bom. L.R. lisi. 

_Adoption by a minor widow, who has not 

attained sufficient maturity of understanding the 
nature of the act, is invalid and she can recover her 
husband’s property from the adoptee unless his 
position has been prejudiced. In such case there 
is no estoppel against her : 34 All. 398 (P.C.), Dist. 
{Sada&iva Aiyar and Spencer, JJ.), Ramachari 
«. SARASWATI AMMAIj. 80 I C- 246 — 

12 M. L. W. S14 = 1920 M.W.N. 721. 

—Adoption—Ceremonies. 

- Giving and taking essential. 

It is well settled that the physical act of giving 
and receiving is absolutely necessary in order to 
constitute a valid adoption. It is of the essence of 
adoption and the law does not accept any substitute 
for it • 6 Cal. 381 (P. C.), Bel. on. and 

Bhide, JJ-.).BALAK RAM.HIQH SCHOOL, ^ANIPAT 

^ I. r"S^30 

:_jn Punjab datta homa is not necessary-— 

Gift and acceptance must take place. [Sliadt Lai, 
C. J. and Hilton. J ). DAYA Ram «. HANS Raj 

120 I.C. 793 = A.I.R. 1930 Lah. 115. 

_ Sudras—Giving and taking essential. 

Though in the case of Sudras no ceremonies arc 
required for a valid adoption, s-till the 
taking of a child in adoption should be estab ished 
in proof of validity of an adoption 5 Cal. 7/0 

(P.C.), Foil. (Fforde , r aJ'trii'l' 

KlSHORELAL V. MT. JOWOLI. 108 1. C. 62 (Lah.). 

- Giving and taking is necessary. . 

A mete declaration bv the adoptive father is not 

sufficient to create valid adoption and the actual 

giving and taking is essential fora valid adoption. 

® hetLr the parties belong to the three regenerate 

classes or arc Sudra: . 6 Cal. 381 U ana 

25 C.W.N. 403. Bel. on. .t. 

nill.JJ.). ISHWARI P 

Tat 106 1 C 620=6 Pat. 506—8 F. Li. 1. 34 — 

LAL. lUb l.U. O ^ ^ ^ 

-- Registered-deed is not essential. 

Per Ifukerji. J.-A deed of adoption is more 
often than not. executed after the ceremony of 
adoption has taken place. The law does not 

ouUe tlLt an adoption should bo evidenced by a 

Registered deed. But as a P>-ecautionary moa^me 

himself execute SAIN it DATA 

(Lindsay and = 1926 AH._7. 

KAM. 1 taking completed in adoptive 

fathor-riifllimo-DaUa homam may be perfomned 

after his death. . n^tutal father 

The ndopten v^ith a view to his 

v.a« takea to the adopting latutr 

being adopted. Letters passed between adopting 
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father and the natural father of the boy in 
respect of the contemplated adoption and all th« 
terms were settled. An auspicious day was chosen 
and the adoption was fixed for a particular day. 
In the meantime the adoptive father died. The 
ceremony of adoption was performed subsequently, 
Held, that the only reasonable inference is that 
the husband gave hia consent to his widow making 
the adoption and that the secular act of giving and 
taking the boy having been completed in the life¬ 
time of the husband, the religious act of datta 
homam essential to complete the adoption may be 
performed subsequent to his death. [Ramesam 
and Venkatasubba Rao, JJ ). SBETHARAMAMMA 
V. SUBYANARAY.ANA. 97 I.C. 613=49 Mad. 969= 
25 M.L.W. 183 = A. I. R. 1926 Mad. 1184 = 

31 M.L.J. 466. 

--Only ceremony among Agarwallas is tying 

turban round the adoptee’s head and feasting the 
caste panchas, {Mr. Atneer Ali.) DhaNRAJ v. 
SONI BAI. 87 I.C. 357=1925 M.W.N. 692= 

30 C.W.N. 601 = 23 A.L J. 273=2 O.W-N. 333= 
21 N.L.R. 50=52 Cal. 482=6 L.R.P C. 97 = 

27 Bora L.R. 837 = 32 l.A. 231 = 
A.I.R. 1925 P.C. 118=49 M.L.J. 173 (P.C.). 

-Brahmins—Non-sagotra boy—Datta homa is 

essential. [Macleod, C.J. and Crump, J.). GOVINDA 
PRASAD LALITA PRASAD V. RiNDABAI LALITA 
PRASAD. 87 I.C, 472=27 Bom. L.R. 368 = 

49 Bom. 515 = A.I.R. 1923 Bom. 289. 

__ Physical handing over of hoy hy father is un¬ 
necessary—Presence and direction to hand over is 

enough but essential. . . 

It is not anywhere laid down that it is necessary 

that the actual physical handing over should be 
done by the natural father. The natural father 

must be present at the time and he must direct 
that the handing over be done, because there must 
be an intention in the mind of the father at the 
moment of the adoption to give up his natural 
rights, but if that requirement is complied with it 
is not necessary that the actual, physical handing 
over should be done by the hands of the natural 

father. [Kennedy, J.C. 

CHATI BAI SHRIMATI 

_ _ Datta homam—Presumption of having been 

adoption has not been challenged by 
any member of the family lor 48 yeare though de- 
flnite evidence is not forthcoming to prove that the 
Datta Homa had been performed at the time adop¬ 
tion took place, it is permissible to presume from 
the fact that the adoption had not been challenged 
for snob a long period, that, if tho ceremony was 
necessary, it must have been performed: 29 All. 148 
(P.C.) R^f‘ to. [Kanliaiya Lai and Sulaima7i, JJ.). 
T GflHOTEY LAL V. CHANDRA BHAN. 

' 80 I.C. 1041 = 45 All. 59= A.I.R. 1923 All. 176. 

_ Here execution of deed cannot effect — Adoption. 

I ilorc execution of a deed does not effect au adop- 
; tion, and it has yet to be found in a Court of law 
that in a community where an orphan adoption is 
recognised as valid such an adoption could bamado 
up by a deed alone. [Macleod, C.J. and Crump. «/■). 
Shidappa V. Santawa. 77 I C. 477 = 

A.I.R. 1923 Bom. 302. 

-Putroshti Jag or sitting upon the _ bedi is not 

absolutely iiecessary for validity of adoption. 

The ceremony of PuiresMi Jag is not essential to 
the validity of an adoption even amongst the 
regenerate classes. (Sir Thomas Strange 3 Hindu 
Law, Vol. 1, P. 95, Ref.). There must be gift and 
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acceptance manifested by some overt act. Beyond 
'this, legally speaking, it does not appear that any- 
' thing is absolutely necessary. There is no autho¬ 
rity to support the view that the giver should 
actually sit upon the hedi during the datta homa 
-ceremony. C. J. ttiid FostcT, tT.). 

Makund deb V. SHRI JAGANNATH. 72 I.C. 230 = 
2 Pat. 469 = 4 P.L.T. 427 = 1 P.L R. 201 = 
1923P.H.G.C. 97=A.I.R. 1923 Pat. 423. 
—There is no provision for the person giving 
: in adoption and the person taking being the same 
individual. Such a position is opposed to Hindu 
Law. {MacUod, C. J., Shah a-tid Hayward, JJ.), 
PAKIBAPPA VEERBHADRAPPA V. SAVITRIWA 

SaNQAPPA. 62 I.C. 318=23 Bom. L.R. 482= 

A.I.R. 1921 Bora. 1 (F.B.). 


—Adoption—Custom. 

-Sniry in wajib-ul-arz cannot supersede gene¬ 
ral law as io necessity of husband's authority. 

If an entry in wajih ul-arz with regard to custom 
-of adoption by Hindu widow is silent on the ques¬ 
tion of husband’s percniasion which is the sine qua 
non of the validity of adoption by a Hindu widow, 
the entry cannot supersede the general law that a 
Hindu widow can make an adoption only with per¬ 
mission of her husband ; 12 JI.I. A. 523 ; 29 Cal. 828 
(P. 0.); A.T.R. 1921 P.O. 62; 14 M.I.A. 570 and 
3 I.A. 259, Bef. ; A.T.R. 1923 P. 0. 90. Dist. {Wazxr 
Hasan, Ag. C. J. and Pullan, J .). CHANDI SINGH 
■V. GuR Prasad Singh. A.I.R. 1930 Oudh 339. 

_^Among Bunjahi Brahmins in the Punjab 

-custom allows a daughter’s son to be taken in 
adoption by his maternal grandfather. {Bhide, J-), 
TaNSUKH RAI V. SOM DATT. 31 P.L.R 176 = 

A.I.R. 1930 Lah. 391. 


_ Lingaijats — Adoption can be made before 

JDeeksha, , . , 

Vethulagama, one of the Agamas which are of 
primary authority among Lingayats, deals with 
adoption and fixes the fifth year as the proper age 
for adoption. Thii has been relaxed by custom 
and adoption can be made before Deeksha ceremony 
which Ukes place before marriage : 8 Mad. 440. 
JRef. {Kumaraswami Saslri and Walsh, JJ.) SOMA- 
SEliHABA y. ^I.AH.VDEV. 53 Mad. 297 = 

A.I.R. 1930 Mad. 496. 

_—Lingayats—Custom allowing adoption of 

married man. has nob obtained judicial recognition. 

Such adoption is invalid even if law governing 
Sudras be applied to them : 16 Mad. 384, Itef. 
(Kumaraswami Saatri and Walsh, JJ.). SOMA- 
SEKHAR.A V. MaHADKVA. 53 Mad- 297 = 

A.I.R. 1930 Mad. 496. 


_ ifarried Marioati Brahmin—Adoption of~If 

allowed. 

A married Marwari Brahmin cannot be validly 
adopted in the absence of proof of custom allowing 
such adoption and more lapse of time of 30 years 
cannot cure illegality of such adoption of married 
person. (Sulaitnan and Pullan, JJ .). PHUDCHAND 
V GOBABDHAN DAS. 119 I.C. 855= 

1929 A.L.J. 970=A.I.R. 1929 All. 739. 

— Person of Bhinnagotra—Custom against adop¬ 


tion of. , , _ , 

If an adoption is attacked on the ground that 
the adoptee was of a difleront gotra, a special cus¬ 
tom that such adoption is invalid in a particular 
locality, must be proved, because under the Hindu 
Law there is no restriction in regard to gotra. 
(Sulainuxn and Kendall, JJ.), Brij Ra.t Saran 
Singh v. Basant Singh. 118 I.C. 154= 

A.I.R. 1929 All. 561. 


HINDU LAW—Adoption—Gastom. 

■The practice of adopting chelas by widows %b 
not proved amongst the Gharbhari Gosais t 
5 Bom. 682 *, 5 Bom. L.R. 114 and 5 Bom. L.R. 318; 
Dist. (Paticar and Baker, JJ.). HIRABHAbthi 
jamnabbarthi V. Bai .Java. 113 I. c. 406= 
30 Bom. L.R. 1553=A.I.R. 1929 Bom. 35. 

- Adoption, is only a temporal act among the 

Agarwallaa. 

The Agarwallas differ particularly from the Brah- 
minioal Hindoos in their conduct towards the 
dead, omitting all obsequies after the corpse is 
burnt or buried. They also regard the birth of a 
son as having no efiect on the future state of the 
progenitor aud consequently adoption is a mere 
temporal arrangement and has no particular object. 
(.\fr. Arneer Ali.) Dhanbaj v. SONI Bat. 

87 I.C. 357 = 1925 M.W.N. 692 = 

30 O.W.N. 601=23 A.L.J. 273 = 2 O W N. 335= 
21 N.L.R. 50=52 Cal. 482=6 L.R. P C. 97 = 
27 Bom. L. R. 837=52 I. A. 231= 
A I R. 1925 P. C. 118=49 M.L.J. 173 (P.C.). 

-Sarin Khatris settled in United Provinces^ 

Adoption of sister's son is valid. 

The Sarin Khatris, settled in the United Provinces 
came originally from the Punjab. In the Punjab 
among Khatris of all sub-divisions the rules of the 
Hindu Law relating to adoption are not strictly 
observed and a custom exists among them by whieh. 
the adoption of a daughter’s son or sister’s son is 
recognized. The adoption of a sister’s son is also 
recognized among the Sarin Khatris settled in the 
United Provinces. [Lindsay and Kanhaiya Lai, JJ.). 
MAKKHAN LAti V. KANHAIYA lad. 86 I.G. 309= 

A.I.R. 1925 All. 688. 

-Adoption of Daughter’s son is allowed among 

Aghar/ala Vaishyas by custom. (Lindsay and 
Sulai^nan, JJ.). MT. BaLLOv. Ram Kishan. 

81 I.C. 490=21 A.L.J. 478= 
A.I.R. 1924 All. 49. 

-Among the Mahrashtra Brahman community 

of Nagpur the prohibition of the Hindu Law of 
the adoption of a daughter’s son or of a sister's son 
has been abolished by custom. (Baker, J. C. and 
Hallifax, A. J. C.). JAGBSHWAR v. PANDURANG. 

78 I.C. 840=7 N.L.J. 82= 
A.I.R. 1924 Nag. 73. 

-Adoption ef orphan—Zlay be valid under a 
custom. 

The adoptiou of an orphan is invalid according 
to orthodox Hindu Law. But the Dhu«!ars of the 
Gurgaon District Punjab to which tho parties 
belong are governed by customary law according to 
which the adoptiou of au orphan by Dhusars is 
valid. (Sir John Edge.S RamkisHORE ii. Jat* 
NAR.AYAN. 64 I.C. 782=15 M.L.W. 144= 

43 Cal. 120=30 M.L T. 144=26 C. W.N. 8S1 = 

48 I. A 405 = 20 A L J. 857= 
1922 M.W.N. 125=17 N L.R. 163= 
A.I.R. 1922 P C. 2=42 M. L. J. 80(P.C ). 

-Among Jains residing in the Idar State in the 

^Fahikanta Agency in the Bombay Presidency, it 
is customary to adopt an orphan. (Maclcod, C. J. 
and Fawcett, J.). PARSnOTA?>I G.^npat v. Veni- 
CHAND Ganpat. 61 I C. 492 = 45 Bom. 754 = 

23 Bom L.R 227= A.I.R. 1921 Bom. 147. 

-Adoption of daughter’s son among Khatris 

of Amritsar is valid according to custom, (Shadi 
Lai, C. J. and Le Rossignol, J.). PARMA Nand v. 
Shiv Charan Das. 99 I.C. 256= 

2 Lah. 69=3 L L J. 83 = 21 P.L.R. 1921 = 

A.I.R. 1921 Lah. 147. 

-Adoption of a daughter’s sou or a sister’s son 

is valid by custom among the Brahmins ©f thu 
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Andhra portion of the Madras Presidency as it is 
In the southern districts. {Oldjield and 

T'T ^ VADBBN RANGANAYAKAMMAGARU V. SOMA 

8UNd7rA Lo. 59 I.c. 609=43 Mad. 876. 

Z_According to the custom prevailing among 

Eshatrivas in South Kanara. in the Madras Presi* 
de^y. the adoption of a brother’s daughter s son 
iB valid. (Sadasitia Aiyar and Spencer, JJ.}- 
nrvnnAT.A StNGA v. KANAKA STNGA. 

59 I.C. 585 = 43 Mad. 

1920 M.W.N. 528. 

^Adoption—Dancing girls. 

_ 4fJovt^on for prostitution is invalid. 

An adoption by a dancing girl for purposes of 
nrostitution is invalid. Such an adoption cannot 
be validated on the ground of estoppel as an 
estoppel cannot defeat a prohibition case on 
ground of public policy. {Ayling and Contis- 
Trof/er JJ.)^ KANDAIYA PtLLAI V. CHOKl^M- 

mAL 59 i.c. 214 = 28 M.L.T. 106=12 M.L.W. 7. 

—Adoption—Divesting of estate. 

_ -Wirlow adopting to divest property vested m 

collateral is not allotoed. ^ «v,.* 

A widow with no right of succession of her own 
cannot adopt so as to divest the estate vesting in 
the collateral to her deceased husband, so as to 
keep the succession in the family when his natural 
born son though competent to do so, has failed to 
do so, though^having no son of his o^n. euher 
naturalborn or adopted, and the mere 
attohtalion of the deed of adoption if such 
t-ftWes nlaco wcmld not estop the collateral from 
Getting up his title to the Ltato. iJwala Prasad 

JJ.). Amabchandra MANSINGH n. 
BANAMAt.l S.NOH. 123 I C.^70= 11 P™68 , 

_After the separation of two brothers, if one 

of them is adopted, the 

property to the now f«niay: A.T.R. 1923 Bom. 297 
Wl. {Zn/nrAh and Dahp Singh, 

RAM r. M T. SODHAN. ^ ^ ^ ^123 ^_C. 8. - 

_Bengal School—According to Bengal School 

an estate once vested in the son cannot be div^tcd 
by his subsequent adoption except 

(PcT7’wf-'‘A'l‘’.R ''is's Vc: 87-' 40 Porn: 429, 

Si*' (.Mch nun Muter JJr = 

• 33"c%“K.;l93 = se.Ca...3|= 

-Office of ‘'^“<=‘^^,^;P/®ftf„sleeship“lTke 

She Uicn Hd.ipting ^ vest in adopted son 

T„a,yKN<.ATAHATSA4^«^ 373 = 28 727 = 

" 33=A.i.R."iU7. 

-Fui.„wn.nf^<^crty_^wm^ueatbing 

it to Ills wife X absolutely—Will 

v.-Klowrl > »UR y. adopt- 

e,v,og Pf"' i„to contract relating to pro- 

tV„lo« N “S ^uif, for its speciaeperfor- 

S;':l=:.,:-li;uffin"nade after estate had beconae 

vested ill two widows; 7^ of her 

/T.W. -hat th.-adoption conM^n^^^ ^ 

lifeintecost nor ^“''i^^^^bsolute estate under the 
prevoat the vesting of an aosoiu 
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terms of the Will for the simple reason that the* 
bequests had taken efieot already long before the- 
adoption, that K could enter into the contract and 
that N could maintain the suit for specific perfor¬ 
mance: A.I.R. 1927 P. 0. 139, Bel. on. (Jacksoi^ 
and Subhedar, A. J. Us.). ParASHRAM v» 
SHRIRAM. 118 l:c. 477 = 26 N.L.R. 88= 

A.I.R. 1929 Nag. 321. 

-Property acquired'at partition in the natu¬ 
ral family is not divested by a person’s subsequent, 
adoption in another family: 29 Mad. 437; 1 O.W.N. 
121; A.I.R. 1923 Bom. 297 ; A.I.R. 1922 Nag. 16r 
40 Bom. 429; 43 Bom. 774, Disc.; 5 Oal. 777'^ 
{P.O.), Appl. {Jackson, A.J.C.). 

V. HARISOHANDRA. 11*^ I;C- 2®®“' 

25 N.L.R. 139= A.I.R. 1929 Nag. 177. 

-Widow holding absolute estate under her- 

husband’s will—Adoption of a son divests her of 
the estate—AJ. R. 1927 P.O. 139, Cons.; 10 MI--^- 
279 and 5 C.W.N. 20. Rel on. {Phillips, Offg.O.J. 
and Reilly, J.). SUKHDEVDOSS 
MT. CHOTI BAI. 109 I-^- 

- Law of divestment does not apply to property' 

given to widow by Government grant for manage¬ 
ment as the head of a family. 

The Hindu Law of divestment of a widow »• 

estate by an adopted son applies 
that she inherits from her husband. The trust- 

property given by Government to her ,^7 8'*?®' 

in order that she should manage it as^ Jead of the- 
family for the time being, creates a right which is-* 

different from the right of a widow y® “ 

property tor her lifetime after the death of her 
husband and acquires no prescriptive ^igbt by 
managing the property. J^pencer and Bamesam. 
JJ.). PgATAP SINH3 ^ 

A. I. R. 1927 Mad. 50=51 M.L.J. 652. 

_j;ile that an estate once vested cannot. 

be divested does not apply where the adopted son- 
Hucceeds not by inheritance but under settlement. 

The whole principle underlying the rule as to 
divesting estates is that a superior title as heir 
cannot bo created by a widow, where the property 
has already vested in a person who ^w has taken 
the estate from the deceased heir of the last male 

holder. {Odgers and Viskwanath Yc’ 950- 

MAMMA n. SATVANABAYAKA. 9|0_ 

i.I.E. 1926 Mad. 916 = 51 M L.J. 426. 

_Where a sole surviving co-parcener of a 

Hindu family is adopted into another family and. 
has a daughter then living, his estate in his natn- 
ral familv vests in his daughter, on his adoption.- 

{Macleod,C.J. and Crump, J.). MANIKl^I VlSH- 

NUDAS GUJJAR V. GOKUliDAS RAWDAS KARADGI»- 

87 I.C. 816=49 Bom. 520= 
27 Bom. L.R. 414= A.I.R. 1925 Bom. 363.^ 

—Yatan property once vested in a collateral can*^ 

lu the case of Vatan property a widow cann^ 
adept a son so as to vest the Vatan property in him- 
if on the death of her natural son it was vested im 
a male member of the family in the absence of any 
heirs of the son. It is the right to possession ana 
not the possession that is 
37 Bom. 598. 602, S.C. 15 Bom. 

{M:acleod,C.J. and Shah, J.). 

aawDA n. OHANMAI-baOWDA RAMANGOWDA.^^^^ 

A.1. R. 1924 Bom. 893.. 
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—Adoption does not divest estate already vested 
An the adopted son. 

The rule of Hindu Law or custom according to 
•which an adopted son is deprived of right of in- 
dieritance in his natural family cannot apply 
where succession to the natural father’s estate 
precedes the adoption, uolessa contrary custom is 
proved. Izafar AH, J.). OHHANGA t>. JAI LAL. 

78 I. C. 161 = 6 L. L. J. 174 = 

A. I. R. 1924 Lah. 480. 

_ —Adoption does not divest\ estate absolutely 

vested in adopted son. 

The adopted person is not divested by virtue of 
diis adoption, of any property which is absolutely 
wested in him before adoption. If a son is given in 
adoption after partition between father and sons 
the property already vested in the adoptee will not 
•devolve on his natural father. {Macleod, C.J. and 
Orump J.). MAHABALESaWAft NAR.AYAN V. 
SUBBAMANYA SHIVRAM. 72 I. C. 309 = 

25 Bom. L. R. 274=47 Bora. 542= 

A.l.R. 1923 Bom. 297. 

_ Property vested in last survivinff co-parcener's 

widow ^Adoption by widow of predeceased co-parcener 
■cannot divest. 

After the death of the last surviving oo-parconer 
when the estate has vested in the widows of that 
•no-parcener the adoption effected by a widow of a 
predeceased oo-parcenet cannot have the effect of 
divesting that estate. On that point the decision 
in Yadao v. Namdeo, is silent. It is diliioult to 
accept that the effect of that decision is to over¬ 
rule bv implication the current of decisions on 
that point : 44 B. 488. 43 I.A. 513. Dist. 

iShah An. C. J. and Crump, J.). SniVABASAPPA 
■RIN LOGNAPl’A MANOlil 0. NiLAWA KAM 8ATAPA 

Manoli. Bom. L,R. 1162 = 

jViANOui. 110= A. 1. R. 1923 Bora. 17. 

_Property absolutely vested in the adoptee 

•before adoption is not divested; 29 Mad. 437, 

San w 

A.l.R. 1922 Nag. 16. 

—Adoption— Dwyamuahyayana. 

_ j)^t},iamuskyaijanaformisunknown in Pun- 

express agreement—Presumption is of dal- 

taka adoption. t j 4 .. i 

The dwyamushyayana form of adoption under 

• which the boy adopted, while acquiring the rela¬ 
tionship of a son to his adoptive father, retains 

also his relationship to his natural father, is en¬ 
tirely unknown to the Punjab, and in the absence 

of a specific plea to this ctloct, it cannot be held 

that when the defendant pleaded that he had been 
adopted, he had meant that he had been adopted in 
any form other than the ordinary datlaka form 
which is generally prevalent among the Punjab 

Hindus in this province. . ^ 

Under the Hindu Law, in the absence of any 
express agreement to the efinct that the adoption 
was to be in the dwyamushyayana form, it must be 
presumed to be an ordinary adoption; 41 Bom. 315 

and 42 Bom. 277, Foil- . 

There is no presumption that where an only son 
has been adopted by a united brother of his father 
it must be presumed that there was an arrangement 
-that he was to be dwyamushyayana and that the 
burden o£ proving that tbu was not bo rs on the 
martv who disputes it. (Martineau and MoH Sagar, 

JTl MOHUA MAIi V. MULA T^EAIj. 89 I.C. 688— 
^ 0 .). iuun A.l.R. 1928 Lah. 623 


HINDU LAW—Adoption—Bllgiblllty. lU 

—Adoption—Eligibility. ^ 

■Among twice born Hindus governed by the 
Mitakshara law an adoption can only be made of a 
boy whose natural mother could before her marriage 
have been legally married by the adopter: 21 .All. 412 
(p 0 ) and A. I. R. 1915 P.G. 15. on. (Stuart. 
G. J. and Raza, J.). Udairaj Singh v Raj 
KUNWAR. 121 I.C. 91=6 O.W.N. 72o— 

A.l.R. 1929 Oudh:469. 

‘An only son may be adopted. 

The injunction of the Shastras against the adop¬ 
tion of an only son is only commendatory and not 
mandatory. fSen and NiamatuUah, JJ.). DHARAM 
PRAKVSH V. MT. KADAWATt DEVI. 110 I.C. 6S5- 
50 All. 885=26 A.L.J. 1106= A.l.R. 1928 All. 459. 

-- —Janeo ceremony is absolute bar. 

The performance of the upanayana (the janeo 
ceremony) is an absolute bar to the adoption; 

9 All. 253, Foil. {Snlaiman and [qbal Ahmad, JJ.). 
Gopi Nath v. Mt. Kishni. 103 I G. 831= 

23 A.L.J. 1009= A.I.R. 1927 All. 634. 
i^Iarried boy cannot be adopted. 

Amoo<» twice-born classes of Hindus a boy 
cannot be adopted after he is married, in the 
absence of a custom varying Hindu Law. (Stuart, 
C.J. and Wazir Uasan, J.). BiSHUNATH KaUR ^ 
SHEO BAHADUR SINGH. 104 I C 587- 

4 O.W.N 550= A. I. R. 1927 Oudh 26S. 

-Regenerate classes—Adoption of daughter's 

son, sistsr's sou and mother's sister's sou is pro* 
hibited —Factum valet will nob validate such adop¬ 
tion- 21 All. 412 (P.C.), [Jwala Prasad and 

Bucknill, JJ.)- ISHWARI PuASAD v. Rai HARI 
Prasad Lal. 106 1 C 620=6 Pat. 506— 

8 P.L T. 34= A.l.R. 192? Pat. 145. 
—N’o restrictions are itnposed as to age of boy 
Adoption will not be set aside on the ground that the 

boy loas older than 5 ijears. 

The Hindu Law imposes no restrioti'^ns as to 

ago of an adopted boy and whatever be the age of 
the adopted son. his adoption is vilid if made 
before upanayana, if he belongs to any of the 
regenerate classes, and. before marri-age. if h© 
belongs to the Sudia caste and therefore an adoption 
will not be set aside on the ground that the boy 
adopted was older th-vn five years at the date of the 
adoption : A I.R. 1923 Patna 423 and Mamood, J., 
in 9 All. *253. Foil. (Dns and Foster, JJ.]. CHAN- 
DRRSHW.AR PR.ARAD N.AR.AIN SiNOH v. BiSHES* 
WAR PllAT.AB N.AR.AIN SlNIill. lOl I.C. 239 — 

3 Pat. 777 = 3 P L.T. 510= A.l.R. 192/ Pat 61. 

_Among the Agarwallas the qualifying age for 

adoption extends to 32 years. (Mr. Ameer Alt.) 
Dhanraj V. SONI Bai. 87 I.C. 357- 

1925 M.W.N. 692 = 30 C.W.N. 601 = 
23 A L.J. 273=2 O.W.N. 333 = 
21 N.L.R. 50 = 52 Cal. 482=3 L.R.P.C. 9*7= 

27 Bora.L.R. 837 = 52 I.A. 231 = 
A.l.R. 1925 P C. 113=43 M.L J. 173 (P.G.). 

-Husband’s brother can be validly adopted. 

(Macleod, C.J. and Coyajee, J.). SHRIPAD DATTA- 
TRAYA KAUAT V. VlTHAL VASUDEVSHBT PAR- 
KAR. 89 I.C. 197 = 49 Bora. 615= 

27 Bora. L.R. 674= A.l.R 1925 Bom. 399. 

. —Giving of an only son in adoption by widow is 
valid; 25 Bom. 537, Foil. (Macleod, C.J. and Crump, 
J.). GANPATI SHANKARAVPA V. KRISHNAPPA 

SHIVARAM. 73 I.C 204=A.I.R. 1924 Bora. 139. 

- Person previously adopted under an invoHd 

adoption, is eligible. 

The defendant claimed to bo the adopted son of 
Krishnaji ; his claim was disputed on the ground 
that he had been previously adopted by one 
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HINDU LAW—Adoption-Kiigibility. 

Banlchandra. The iactuai of that adoption was 
proved. It was also proved, however, that the first 
d&fendant was the sister’s son of Baxnchandra, 

Held, the parties being Deshastha Brahmins, 
pritna facie the adoption of a sister’s son would be 
invalid. No attempt was made to show that in the 
coHimunity to which the parties belonged a custom 
has been established to permit the adoption of the 
Bister’s son therefore the fact that the defendant 
had gone through the ceremony of adoption pur¬ 
porting to result in his passing into the family of 
Ramchaudra, must be considered as a nullity and 
would not operate as a defect against his being 
validly adopted by Badhabai into the family of 
Krishoaji. An adoption must either be effectual 
for all purposes, or a nullity, {Mocleod, C.J. and 
Crump, J.). BhAN ABAJI DESHPANDE v. HARI 
BamCHANDRA PATKi. 72 I.C- 631 = 

25Bora.L.R. 411=A.I.R. 1923 Bom. 301. 
--^Under Tlindu Law, the adoption of daugh¬ 
ter’s husband is valid. (Macleod, C.J. and Sliah, J.). 
SITABAI NAGES DESAT V. PARV.4TIBAI NAGES 

Desai. 69 I.C. 172=24 Bora. L.R. 748 = 

47 Bom. 35= A.I.R. 1922 Bom. 239. 

— - o’tTJpanayanain in the family of invalid adop’ 
tion — No bar to subsequent adspHon. 

An Upanayanam is not valid unless performed 
by the father or in his absence, by auelhcr kins¬ 
man in the family to which the boy concerned 
actually belongs. The performance of the XJpa- 
nayanam in a family into which the boy is 
wrongly believed to have entered by an invalid 
adoption, is a nullity and is no bar to his subse¬ 
quent adoption. (OldjieJd and Phillips, JJ.). 
VADREU RANGANAVAKASIMA V. SOMASUNDARA 
RAO. 59 I.C. 609 = 43 Mad 876 

- It is desii'ahle that ado 2 )tion is made at a tender 


It is desirable that a boy should be adopted at a 
tender age so that he mav be tborougbly assimilat¬ 
ed to the family into which he is adopted and 
being bred up from hie infancy amidst its members 
may bo looked upon as a natural relation. [Drnhc- 
Brockman, J.C.). CiUEAB'THAKUR v. FadaI.I. 

63 I.C. 066= A.I.R. 1921 Nag. 1S3. 

■Person standing in same degree from com- 
mon ancestor as adopter himself, can be adopted. 
{Drake'Brockman, J.C.), GULAB Th.akUR v. 
PADALI. 68 I.C. 56G=A.I.R. 1921 Hag. 153. 


—Adoption—Estoppel. 

- Likelihood of damage by change of position is 

enovfih to be proved. , . 

It is not cast upon the adopted sou who sets up 

the estoppel against the edoptivc 

conciusivelv that he was in fact damnified by the 

father resiling from the story of the 

it is enough if be proves to the satisfaction of ^ho 

Court that the likelihood of his 

by the alteration of position was V«.ve 

Court will presume the plamtifi must have 

been damnified: 34 All. 39d (P.C.). Fo . 

Tbo estoppel will only operate ^ 

A.I.R. 1927 Mad. 777. 

_ ndoniion — Brahminical adoption 

falsely L np-Acts and representatimis regarding 

former cannot create estoppel as adoDtion 

Thepartic,^ve^e Agarwallas and 
was made in the manner customary aroong the 
AgarwaUas. The story of a regular Brahminical 


HINDU LAW—Adoption^Evidencfr. 

adoption of the same boy previous to the Agarwallft. 
adoption was invented with the object of giving to- 
latter adoption, the rights of collateral succession. 
The acts and representations of the plaintiffs whichi. 
were set up as estopping them from questioning, 
the adoption related to the Agaiwalla adoption. 

Held, that the plaintifis were not estopped from, 
questioning the adoption and denying that the- 
adopted son acquired any rights of collateral suc¬ 
cession by the adoption; 19 W.B. 12 (P.O.), Foil. 
and 34 All. 393 {F G.), Distinguished. {Mr.Ameer- 
All.) DHANRAJ JOHARMUIi u. SONI BAI. 

87 I.C. 357 = 23 A.L.J. 273 = 2 D.W.N. 335= 
21 N.L.R. 50 = 52 Cal. 482 = 6 L-R.P C. 97 = 
27 Bern.L.R. 837 = 62 I. A. 231 = 1925 M-W.N. 692= 

30 C.W.N. 601=A.I.R. 1925 P.C. 118=- 

49 M.L.J. 173 (P.C.). 

-- Party can be estopped by, from denying adop’ 

tion. . 

No doubt it is perfectly true that under the- 

Hindu Law an adoption can only be effected by 
the due performance of certain religious ceremo¬ 
nies; but the plaintiff in an action can be estopped 
by bis own previous conduct from asserting that 

such valid and binding adoption had not in fact-- 

taken place. {Rafique and Piggott, JJ.). UDIT 
Nabatn Singh v. Bandhir Singh. 69 I.C. 971= 
54 All. 169 = 20 A.L.J. 945 = A.I.R. 1923 All. 88. 


■Adoption—Evidence. 

■Lapse of time—Adopted son treated as such by 


members of the family and the public—Presumption ■ 
in favour of valid adoption. ,. . 

In all cases it is not necessary to produce direct 
evidence of tho fact of adoption and where it- 
appoars that the adoption had taken place long 
since and the adopted sou has been treated as such 
by the members of tho family and in public trans¬ 
actions, everv presumption will be made that every 
circumstance has taken place which is necessary to 
account for such a state of things as *8 proved or 
.admitted to exist; 24 Bom. 473 and 27 All. 271 
(P C ). Foil ' 29 All. 519 (P.O.), Bel. on. {Kmkhede 
and Mohiuddin, A.J.Cs.). YAMUNABAI P^ANNA 

114 I.C. 616 (Nag.). 

_ '.^Bstoppel against fa*}uir~Real prejudice 7ieed 

not be proved—Likelihood of prejudice enough. 

It is not cast upon the invalidly adopted son who- 
sets tip the estoppel against the adoptive father to 
prove conclusively that ho was in fact damnified by 
the father resiling from the story of the adoption, 
but it is enough if bo proves to the satisfaction of 
the Court that the likelihood of his being prejudic¬ 
ed by tho alteration of position was so great that- 
the Court will presume that the plaintiff must have 
been damnified : 34 All. 39S (P.C.), Foil. 

The estoppel w'ill only operate against ibe adop¬ 
tive father and in no way against the aurasa son of 
the adoptive fathsr. {Coutts-Trot ter. C.J.). J. PARA- 
SUBAMAYYA V. J. VENKATARAMAYYA. 

103 I.C. 855=1927 M.W.N.311*' 

A.I.R. 1927 Mad. 777. 

_-Reiterated declarations by the adopted son 

himself, extending over a number of years, that 
he was adopted son is sufficient proof of adoption i 
against him when he is denying tho adoption. 
{Lord Blanesburgh.) CHANDRA SHEKHAR BAKSH^ 

Singh v. Mt. Raj Kunwar. 961. C. 836= 

24 M.L.W. 320 = 1926 M.W.N. 596= 
31 C.W.N. 417= A.I.R. 1926 P.C. 91 (P C.). 

■ " Where the adoption was never challenged.’ 

for many years, „ x u ^ 

Held, that tho factum of adoption must be taken, 
as proved and that it is a fair presumption to 
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HINDU L&W—Adoption—Evidence. 

make that such adoption was made with the heoea- 
■arj assent of the collaterals. {Broadway, J.)> 
KANHAYA V. NAURANG, 76 I.C. 754= 

A.I.R. 1923 Lah. 374. 

-In non© of the ooriespondenoe which passed 

between the uncle and the nephew, did uncle refer 
to nephew as his son : nor did he refer to his wife 
as the mother of the boy ; on the contrary he refer¬ 
red to her as his aunt. Moreover the nephew was 
the only other member of the family and there¬ 
fore uncle’s only heir and thus there was no neces¬ 
sity to adopt him. 

Held^ the alleged adoption is not proved. {Scott- 
Smithand Motx Sagar, JJ.). UT. 13TTAM DEVI v. 
DINA NATH. 75 I.C. 774= A. I. R- 1923 Lah. 359. 

-Name not changed—No proof of expenditure 

en ceremony—No reference to adoption at muta¬ 
tion—Adoption is not proved. {Kotval and 
Prideaux, A.J.Cs.), Deobao v. Mt. ANNAPURNA- 
BAI. A.I.R. 1922 Nag. 185. 

_Where the plaiiitifls sued for a declaration 

that a widow had no authority to adopt and that 
she did not adopt and the evidence in the defen¬ 
dant’s side which was more valuable and weighty 
than that of the plaintifis showed that the widow 
had asked for Police help at the time of adoption, 
Held, that the adoption must be held to be esta¬ 
blished. (Das and Adami, JJ.), Chandrama KUER 
V. RAM GAYAN. 67 I.C. 57= A.I.R. 1922 Pat. 111. 

_ Direct proof is not necessary—Condtict of mem' 

hers of family, etc., is enough. 

It is not necessary to produce direct evidence of 
the fact of adoption; where it has taken place long 
since and where the adopted son has been treated 
as such by tho members of the family and in 
public transactions, every presumption will be 
made that every circumstance has taken place 
which is necessary to account for such a sUte of 
things as is proved or admitted to exist. {Mookerjee 
and Buckland, JAGANNATH Marwaki v. Mt. 

CHANDNI BlBI. 67 I. C. 31 = 34 C.L.J. 432=* 

26 C.W.N. 65=A.I.R. 1921 Cal. 647. 

_If giving and taking is not established as a 

faet no amount of aokuowlodgmeut would make a 
person au adopted son. {Woodrojfe and Walmsley, 
JJ.) KRISHNA BHAMINt DASI v. BROJA 

MOHINI Dasi. 66 I.C. 38—25 C.W.N. 403 = 

A.I.R. 1921 Cal. 617. 

—Adoption—Factum valet. 

_-An adoption of a daughter’s son, sister’s son, 

and mother’s sister’s son being expressly forbidden 

by the texts on Hindu Law is contrary to law and 
void in the three regenerate classes, Brahmin, 
Kshatriya and Vaisya, and the principle of factum 
vafel will not validate such an adoption. {Jtvala 
Prasad and Buckniil. JJ.). ISHWARi PRASAD v. 
Rai HARI PKASAUHAH. 106 I.C. 20= 

6 Pat. 506=8 P.L.J. 34= A.I.R. 1927 Pat. 145. 

__^Adoption of Grpban, is invalid— Factum 

valet, doctrine of, does not apply. (Ayling and 
Odgers JJ.). MAREYYA v. Ramalakshmi. 

60 I.C. 141 = 44 Mad. 260= A.I.R. 1921 Mad. 331. 

—Adoption—Relationship. 

_.Adoption of the daughter’s son cannot be in 

thedattaka form and consequently there is no 

transplantation of the adoptee into tho adopter’s 

family and to as no relationship is created by the 

adoption beyond the personal relationship of the 

parties, the adopter’s daughters cannot be held to 

become the sisters of the adoptee : 113 P.L.R. 1908; 

A.I.R, 1922 Lah. 433, Rcl* on. (SnddxLdt^ C.t/. <x^id 

Hilton, J.) UGGAB SEN v. KHUSHI RAM. 
xituon, o.) j ^ 5=A.I.R. 1929 Lah. 653. 


HINDU LAW—Adoption—ReUtlonBhip. 

. Question of adoption is one of status — Law of 
domicile governs. 

Per Phillips, J .—Adoption creates definite 
relationship between the person adopted and the 
person adopting and a question relating to its 
validity is akin to a case of legitimacy. In both 
the right of a person to be declared as the legal son 
of a father is involved. Adoption naturally oarriee 
with it rights to property but the main element in 
adoption is a religious element; for, the status 
conferred by adoption involves religious obligations 
and it is usually for the performance of such reli¬ 
gious obligations that the adoption is effected. 
'J he question of adoption is consequently a ques¬ 
tion relating to the status of the parties and is 
governed by the lavs' of domicile. {Phillips and 
Peilly, JJ.}. Bamakrishnayya V. Mahalaksh- 
MAMMA GARU.* 30 M.L.W. 691. 

—■ Natural brother cannot succeed to adopted 

son's estate in the adoptive family. 

It is not true to say that by Hindu law an 
adoptee only loses his consanguinity for purposes 
of succession. Adoption has been spoken of as 
•‘new birth” in many cases, a term sanctioned by 
the theory of Hindu law. The theory itself involves 
tho principle ‘‘of a complete severance of the child 
adopted from the family in which he is born. . . and 
complete substitution into the adoptive family, as 
if he were born in it: A.I.R. 1915 P.C. 41, lief. 

Consideration of the intimate connexion, which 
primitive Hindu Laws established between the 
funeral offerings and ceremonies on behalf of tho 
dead and the right of succession to his property 
will show that ceremonially the adopted son only 
becomes new born in tho family of his adoptive 
father, so as to be qualified to provide efficaciously 
the offerings of which the dead have need, by first 
dving in tbo family of his birth, out of which he 
is' given by his natural to his adoptive parent, and 
in which his offering will be no longer efficacious 
or desired. Therefore, when such an adopted sou 
dies, his natural brother cannot succeed to him to 
his estate in the adoptive family being still a 
member of the family of his birth and bound to 
make the necessary offerings for his own ancestors 
and thus not qualified to do the same thing for his 
brother and his adoptive father and that father’s 
immediate predecessors. {Viscount Sumner.) 
Raghuraj Chandra v. Rami Subhadra 
Kunwar. 108 I.C. 673 = 3 Luck. 76 = 55 I.A. 139 = 
26 A.L.J. 609 = 30 Bom L.R. 829 = 32 C.W.N. 1009 = 

5 O.W.N. 443= A.I.R. 1928 t».C. 87. 

56 M.L.J. 778. 

-Adopted son loses all rights in natural family 
including right to inherit to natural relations. 

It i» a well established principle of the Ivlitak- 
shara law that an adoption in the daitaka form has 
the effect of transferring the adopted boy from his 
natural into tho adoptive family and consequently 
of losing all his rights of a son in his natural 
family including the right of claiming auy share in 
the estate of his natural relations. The only tie or 
affinity that such a boy retains with his natural 
family is that he cannot marry in it within the 
prohibited degree nor can he adopt from that family 
a boy whom he could not have adopted if he had 
remained in that family. {Fforde and Jai Lai, JJ.). 
Dhanna MAii V. parmeshari das. 

Ill I. C. 251 = A.I.R. 1928 Lah. 9. 

-It makes no difference as to extinction of a 

person’s rights in his natural family whether he be 
adopted during the lifetime of his natural father or 
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aftei the death of his natural father. {Dalai, J.), 
Dharam Singh v. bakshi. 94 1 C. 315= 

A.I.R. 1926 All. 425. 

- Adoptee's son, inexistence at father's adoption 

retains his right to adoptee's natural family (Obiter). 

If any sons of the adoptee are in existence on the 
date of adoption they will be vested with interest 
in the property of the natural family and the 
father’s adoption though it involves his civil death 
as regards the property does nothave the same efiect 
on the rights of his son or sons. {Dalai, >1.). DHA¬ 
RAM Singh v. Bakshi. 94 I.C. 315= 

A.I.R. 1926 All. 425. 

- Wife not actually receiving can he adoptive 

mother. 


There appears to be no authority for the proposi¬ 
tion that the wife does not become the adoptive 
mother unless she actually receives the boy. 

Per Madhavan Nair, J .—^The wife becomes the 
adoptive mother, not because she receives the boy 
In adoption, but because she is the wife of the 
adopter, her husband, who takes the boy in adop¬ 
tion, 

"Pex Phillips, J ,—A Hindu son has to ofiar ob¬ 
lations not only to his father's ancestors, but also 
to his mother’s ancestors. When therefore, be is 
adopted into a new family, he becomes the son of 
that family and presumably he would ofier obla¬ 
tions not onl}' to his adoptive father's ancestors 
but to his father's wife’s ancestors as well. It 
would be straining the legal fiction of adoption too 
far to hold that the boy need have no mother at all, 
although this may possibly be necessary in the 
case of an adoption by a bachelor. Wherever pos¬ 
sible, therefore, a mother should be found for the 
boy, and the fact that such a mother died before the 
adoption can be no obstacle in view of the fictitious 
character of the whole principle of adoption : Case- 
law considered. {Phillips and Madluivan Nair, JJ.). 
SUNDARAMMA v. VENKATASUBBIER. 

97 1. C 145 = 49 Mad. 941 = 1926 M.W.N, 778 = 
A.I.R. 1926 Mad. 1203=51 M.L.J. 545. 

- Adopted son ceases to be a member of his natu¬ 
ral family. 

After adoption in the dattaka form the adopted 
son ceases in all real sense of the word to be a mem- 
bor of the family of his natural father, and all ties 
of relationship between him and the family of his 
natural father come to end. The separation is 
absolute. The separation is rendered no less abso¬ 
lute because owing to the blood tie, which he can¬ 
not escape, he is prohibited from marrying within 
the prohibited degrees in the family of his natural 
father. {Stuart, C. J. and Basan, J.). BRIJ INORA 
TEWARI V. SU13HADRA KUNWAR. 95 I. C. 798= 
1 Luck. 233 = 29 O.C. 218 = 3 O.W.N. Sup. 34= 

A.I.R. 1926 Oudh 449. 


-^The continuation of sapinda relationship 

between the adopted person and his natural family 
does not establish the proposition that the rela¬ 
tionship of a brother botwcoD the adopted person 
and his natural brother subsists oven ° 

.adoption. Case-law referred to. C. J. an 

Basan, J.). Bru GhaNDRA TEWARI v. SOBHA- 

DRA KunwAr. 95 I- C. 

29 0. C. 218=3 O.W.N. Sup. 34- 

A.I.R. 1926 Oudh 449. 

--Wife of adoptee passes into adoptive family. 

iDhobley,A.J.C.). MaboTI v. LAXMAN. 

" 65 I.C. 362=5 N.L.J. 58 = 

A. I. R. 1922 Nag. 16. 
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—Adoption—Rights of adopted son ^Adverse 
possession. 

- —Time does not run against the adopted son 

prior to the dace of his adoption and adverse posses¬ 
sion against the adoptive mother does not affect the 
rights of the adopted son: 18 Bom. 160, Dist. 
{Afittra and Prideaux, A.J.Os.). SiTARAM v.- RAJA- 
BAM. 17 N. L.R. 18= 

A.I.R. 1921 Nag. 111. 
—Adoption—Rights of adopted son—Co-paroe- 
nary. 

-Property got by the adoptive father from 

maternal grandfather—Adopted son is oo-paroener 
in it: 27 Mad. 382; 39 Mad. 930, Ref. and 35 Gal.1039 
Foil. {Ramesam and Jackson, JJ.). A. VENKATA 
SESHAMMA V. A. APPA Rao. 80 I.C. 79= 

20 M. L. W. 18t = A.I.R. 1925 Mad. 12 S. 

—Adoption—Rights of adopted son—Disposition 
of property. 

- Illatom adoption—Subsequent alienation by 

father-in- law—Rights of illatom son-in-law. 

The practice of illatom is a departure from ordi¬ 
nary Hindu Law, and accordingly it lies upon the 
party claiming by virtue of the statute to override 
the provisions of that law to substantiate his claim. 
This cannot in general be done, as, for instance, 
can be done in a case of adoption, by appeal to set¬ 
tled rules of law because the practice of illatom 
being of late occurrence and confined to certain 
castes, has never become crystallized into fixed 
rules of law bj- a loug course of judicial decisions. 
Where therefore, a father-in-law takes a son-in-law 
in illatom, and subsequently alienates some of his 
property, it lies heavily upon the illatom son-in-law 
to show that by specific customary law overriding 
the general Hindu law, he has a preferential right 
to the rights of father in-law’s alienees: 4 ^lad. 272 ; 
21 Mad. 266; 9 Mad. 114 ; A I.R. 1927 Mad. 708; 
7 H. H. C. K. 25 and A. S. No. 206 of 1912, Rel. on, 
{Beasley, C. J. and Curgenven, J.}. (VATRAPU) 
SUBBARAO V. (PAMIRBDDI) MAHALAKSHMAMMA. 

A I R. 1930 Mad. 883. 

_Son dying after authorising his wife to 

adopt—Father settling property on daughters after 
son’s death—Plaintiff was adopted later and suing 
for partition—Father dying during suit and plain¬ 
tiff then claiming whole property—Doctrine of re¬ 
lation back does not apply and plaintiff takes subject 
to settlement in favour of daughters. ^ ^ ^ . 

In the case of adoption by widow the doctrine of 
relation back has nothing to do with a last male 
holder. A solo surviving co-parcener in possession of 
property has alsvays been regarded as the owner of 
the oo-paroenary property, the theory of relation 
back has only to do with establishing a line of 
Euocessioo to the adoptivo father and in order to 
ostablish that line, it is necessary that certain in¬ 
termediate holders should give way to the adopted 
son's superior claims as that of a natural born son 
of his adoptive father. He can so to speak insist 
on the property devolving in a direct line as far as 
possible from father to son or from grand-fathet 
to grand-son and it is in this connexion and this 
alone that the doctrine of relation back is to be 
regarded. {Case-law fully disc«sssd). {Odgers 
and Venkatasubba Rao, JJ.). VebranNA v. SAY- 
AMMA. 118 I.C. 821 = 52 Mad. 398= 

29 M. L. W. 309= A.I.R. 1929 Mad. 296= 

56 H. L. J. 401. 

- " After the separation of two brothers, if one 
oi thom is adopted»the adoptee takes his separate 
property to the new family; 1923 Bonis 297i 
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EINDU LAW—Adoption-^RightB of adopted son 
—Disposition of property. 

JFolU {Zufar AH and Dalip Singhs JJ.). RULIA. 
RA.M V, MT. SODHA.N, 123 I. C. 81 = 

A.I R. 1939 Lah. 470. 

-Disposition, before adoption by adoptive father 

—Inter vivos or by will is binding on ado^ited son. 

When a disposition is madeintor utuos by one 
•who has full power over property under which a 
portion of that property is circled away, no rights 
-of a son who is subsequently adopted can affect 
•thai portion which is disposed of. The same is true 
when the disposition is by will and the adoption is 
subsequently made by a widow who has been 
(given power to adopt. For the Will will speak as 
to the death of the testator and the property is car¬ 
ried away before the adoption takes place. (Vis- 
•count Dunedin.) KRISHNAMURTHY v. KRISHNA- 
MURTHY. 101 I.C. 779=30 Mad. 598 = 

29 Bom.L.R. 969=1927 M.W.N. 467 = 
54 I. A. 243 = 45 C.L.J. 620 = 31 C.W.N. 910 = 
4 0 W.N. 621 = 39 M.L J. 52 = 26 M L.W. 186 = 

25 A.L.J. 945 = 8 P.L.T. 

A.I.R. 1927 P C. 139 = 53 M L.J. 57 (P C ). 

- Difiposition of property made before adoption 

•by the father is binding o»t the adopted son. 

Incases of adoption after the death of the adop¬ 
tive father by his widow under his authority, 
«very lawful disposition of the property made by 
•him, even by a will, would be binding on the 
adopted son, and the rights accruing by virtue of 
such adoption are only in that p.art of the estate 
which remains undisputed at the moment of the 
adoption: 12 Mad. 490 ; Sutjramania Ayyar, J., in 
Reference to 27 Mad. 577 ; A.T.R. 1923 Mad. 3r6 
.-and 3 r.C. 378, Foff. ; 43 Rom. 778; 40 Bom. 270; 
•27 Mad. 577 and 16 Cal. 550. Disi. (Lindsay and 
Sulaiman. JJ.). I)URGI v. KANH.4IY.4 LATj. 

101 I. C. 678= 49 All. 579=25 A.L.J. 338 = 

A I R. 1927 All. 387. 

—Plaintiff adopted by his unale—Father and 

^ 1 »___T 


uncle lived jointly—Ancestral land alienated by 
father and uncle during plaiutiff’s minority but 
rbofore his adoption—Plaiutiff cannot challenge 
after adoption as he is dead with respect to his 
-real father and his rights begin from the date of 
Adoption with rospeot to his adopted father: 
-.26 Miid 143 and 5 Bom. 630, Foil. (Baker, J.C. and 
Drideaux, A.J.C.)- Nagarmal v ABDUL Rahman. 

89 I.C. 941= A.I.R. 1926 Nag. 3. 

_ Alienation by widoiu prior to adoption. 

Adopted son may enforce his right to property 
alienated by widow {adoptive mother) prior to 
adoption, without setting aside the transfer. 
(Shah Ag. C.J. and Fawcett, J.). Hanamgowda 
tSHIDGOWDA PATIL V. IVGOWDA SHIWQOWDA 

Patil I.C. 374 = 48 Bom. 654 = 

26 Bom. L.R. 829=A.I.R. 1925 Bom. 9. 

—Adoption—Rights of adopted son—Liability. 

_ Property in the hands of adoptive mother 

changed with maintenance—Adopted son is bound. 

Where a con-^ent decree was passed between two 
widows by which each was allotted a half share in 
certain properties but one of them was further 
directed to pay out of the property a sum of money 

to the other for hot maintenance and the person 

who undertook the liability subsequently adopted 
A son. 

Held, that the maintenance holder or her exe- 
<jutor could sue to recover the arrears of mainte- 
manoe whidh was charged on the estate and that the 
(Adopted son was bound by the obligations of the 


HINDU LAW—Adoption—Rights of adopted son 

—Statas. • 

widow entered into prior to adoption. {Oraham 
and Mitter, JJ.). RAJ NARAIN HaZARI v. BBJOY 
Singh. 34 C.W.N. 734. 

- Decree against adoptive mother — Adoptee's 

liability is not limited to assets taken from her. 

The adopted son is the owner of the estate and 
represents the estate in its entirety. In this view 
he should also be made liable for the sum decreed 
against adoptive mother without the limitation of 
bis liability. In other words plaintiff’s liability 
to pay this sum is not dependent upon any assets 
which he has taken from adoptive mother if, in¬ 
deed, he has taken any assets from her at all. 
(Rafioue and Lindsay, JJ.). JlWA RAM v. Nand 
Ram. 66 I.C. 144 = 44 All. 497 = 

20 A.L.J. 226= A. I. R. 1922 All. 223. 

•Contract§ by adoptive father before adoption 
are binding. 

Where a person entered into a contract to sell 
immovable property and died before completing 
the sale, but his minor widow delivered possession 
and received the purchaso money and subsequently 
adopted the plaintiff; in a suit by plaintiff to re¬ 
cover possession. 

Held, that suit is not maintainable ; 41 Bom. 438 
(F.B.), Appl. (Macleod, C.J. and Fawcett, J.). LAX- 
MAN Madhorao V. Bhagwan Singh. 

59 I.C. 581 = 45 Bom. 434 = 
23 Bom. L.R. 55 = A.I.R. 1921 Bom. 409. 
—Adoption—Rights of adopted son—Partition. 

Partition between co-widows is ineffective as 
against adopted son. 

Partition between co-widows is a mode of sepa¬ 
rate enjoyment binding on themselves and cannot 
enlarge their legal rights so as to affect the adopted 
son. (Kotval and Prideaux, A.J.Cs.). MT. ANNA- 
PURNABAI V. RUPRAO. 78 I.C. 284 — 

A.I.R. 1924 Nag 319. 

—Adoption—Rights of adopted son—Share. 

- Sudras in Southern India—Adopted son and 

after-born son share equally. 

The rule of the Dattaka Chandrika, that on a 
partition of the joint family property of a Sudra 
family, an adopted son is entitl»^d to share equal¬ 
ly with the legitimate son born to adoptive father 
subsequently to the adoption, has been accepted 
and acted upon for at least more than a century in 
Madras as the law applicable in such cases to 
Budras. In Bengal, the same rule applies. 

Oopalah v. K. Venkataraghavulu, (l.L.R. 40 Mad. 
632 ; 29 M.L.J. 710), Overruled-, Raja v. Subbaraya, 
(I.L.R. 7 Mad. 253). Approved. (Sir John Edge.) 
A PERRARU V. A. SUBBARAYADU. 61 I C. 690 = 

3 P. L.T. 1 = 26 C. W.N. 1= 
30 M.L.T. 1 = 48 I.A. 280=44 Mad. 656 = 
19 A.L.J. 621 = 23 Bom.L.R. 920 = 34 C.L.J. 56 = 

14 M.L.W. 270=1921 M.W N. 540= 
A.I.R. 1922 P.C. 71 = 41 M.L.J. 33 (P. C.). 

-The adopted son takes one-fourth of the 

entire estate when there is a real eon, in provinces 
governed by the Mitakshara school. Lai, 

C.J. and Le Rossignol, J.). Parma Nand v. Shiv 
Charandas. 59 I.C. 256 = 2 Lah. 69 = 

3 L. L.J. 82=21 P. L.R. 1921 = 

A. I. R. 1921 Lah. 147. 

—Adoption—Rights of adopted son—Status. 

Dattaka putra and karta putra—Difference 
between. 

It is a very strong thing to say that a karta 
putra who retains his status in his natural family 
and loses no right in that family is in a better posi¬ 
tion than a datta putra who undoubtedly loses hia 
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HINDU LAW—Adoption—Rights of adopted son 
—Status. 

status 5 d his natural family and who is liable to 
be defeated in his adoptive family by the birth of 
a natural bora son. The modem text books refer 
to the adoption of a karta putra as an adoption in 
the kritrima form ; but this is not quite correct. 
All that is necessary is the consent of the adoptee, 
which involves the adoptee being an adult. He 
does not lose the rights of inheritance in his 
natural family, and takes the inheritance of his 
adoptive father, but not of his father’s father or 
other collateral relations nor of the wife of his 
adoptive father or her relations. It is no part of the 
contract that the adoptee should succeed to the 
estate left by his adoptive father. A dattak son 
■who loses his status in his natural family has no 
absolute light to the estate of his adoptive father. 
He is liable to bo defeated by a gift inter vivos or 
by a devise made by his father in favour of an¬ 
other person. He is also liable to be defeated, if not 
absolutely, certainly to the extent of important 
shares in the estate by the birth of a natural born 
son subsequent to the adoption. Succession to 
the estate of the adoptive father is not inherent in 
the status of a karta putra. When a natural born 
son is in existence he is entitled to exclude every 
other kind of son from sharing with him in the 
estate of his father: 1 Sel. Rep. 11 ; 6 I.D., Old 
series, page 8, Expl. and doubted. (Das and Adami, 
JJ.). KANHAIYA LATj SAHU V. MT. SuaAKUAR. 

90 I.C. 65=4 Pat. 824=6 P.L.T. 593 = 

A. I. R. 1926 Pat. 90. 
- Adopted son is similar in all respects to natu¬ 
ral born son. 

The rights of the adopted son, unless curtailed 
by express texts, are in every respect the same as 
those of u natural-born son and an adoption^ so far 
as the continuity of the line of inheritance is con¬ 
cerned, has a retrospective eflect. 

In cases ol competition between an adopted son 
and an illegitimate son of a Sudra, it would bo 
unrea.sonable and against all precedents, in com¬ 
puting the shares, to treat tke illegitimate sons as 
legitimate, presume that the adoption was after 
the birth of the illegitimate son, add to it the con¬ 
sequence that the adoption is invalid and hold 
that the illegitimate son could therefore get the 
whole property and then it should bo divided by 
halves so as to give the illegitimate son and the 
adopted son equal shares. The proper course is 
to assume the adopted son to be in the_ same posi¬ 
tion as a natural-boiu son, imagine the illegitimate 
sons to be legitimate, assume that they can co¬ 
exist with the legitimate sons, see what shares 
they -would get on that footing, and 
mate sons one-half of it. (Spencer, Q//7- ^ 

Ku^narasv^aini Sastri, J.). MAHARAJA OF KOr.H.A- 

I'UR V. SUNDARAM AYYAR. 93 IX. /Ja 

48 Mad. 1 = A.I-R 1925 Mad. 497. 

-An adopted son takes the place of natural son 

and has the right to inherit the property hjs 

adoptive mother's ancestors. 

Shah.J.). DATTATRAYA BHIMRAO SAHNIS V. 

Oangarhai GANESHRAI NAVAR. 

46 Bom. 541 = 24 Bom. L B. 69-- 
A.I.R. 1922 Bom. 321. 

—Adoption-Rights of adopted 

- Adopted and aicrasa sojis share equally tn col 

lateral succession. , , , 

Kutnarasivami Sastrif /.—Although uu 
Law an adopted son might have a 

his adoptive father’s estate because of the birth of a 
natural son, ao far as succession to collaterals is 


HINDU LAW—Adoption—Rights of adopted sons 
—Succession. 

concerned, the adopted son and the natural bora 
son stand on equal footing and they get equal sbares.- 
(Kumaraswami Sastri, Odgers and Jackson, JJ.). 
KRISHNAYYA RAO V. RAJAH OP PiTHAPUR. 

116 I.C. 673= 51 Mad. 893= 
28 M.L.W. 422=A.I.R. 1928 Mad. 994= 

55 M.L.J. 894 (F.B.). 

- Adoption by daughter-in-law to her husband — 

Adopted son succeeds to the estate of his adoptive 
grand-father. 

When a Hindu ofiers the sacrificial cake orpinda, 
he secures the advancement of the spirit of thefatber 
grand-father and great-grand-father, each to an equal 
degree; and no ofierings by any other descendant or 
by any collateral are of the same order of efiScacy. 
When a son is adopted his ofiering of the pinda to* 
his adoptive father, and to his adoptive grand-father- 
and groat-grand-father, are as efficacious as the 
offerings of a natural son; and for this reason he is- 
entitled to succeed to share in the family property, 
as if he were a begotten son. Where, therefore, an 
adoption secures to the spirit of the last male 
holder of an estate, that advancement, otherwise- 
lacking, which is given by the offering of the pinda,- 
then the imposition of pious duties on the adopted 
person should carry with it the legal rights to- 
succeed to the estate of the last male-holder. Bub 
this broad principle is subject to the following 
equitable restrictions : 

(1) That the estate is not already vested by in¬ 
heritance in a person other than the adopting. 

widow, or her co-widows. 

(2) That if the estate is a share in an estate 
held by co-parceners the consent of the co-paroenera 

is necessary. , . 

Where the last male holder dies in exclusive 
possession of his estate, and his estate -veste* 
directly in his daughter-in-law, her husband, ft. e., 
the son of the last holder) having pre-docoased the 
last holder, her adopting a son to her husband 
makes the adopted son, an heir to the last bolder ; 
14 Bom. 463 ; 20 Bom. 250 ; 21 Bom. 319; 26 Bom. 
5*26, Re/.; A. I. R. 1922 Bom. 321; 29 Bom. 410; 
31 Bom. 373 and 32 Bom. 499, Dist. (Halhfnx ana 
Mitchell. A. J. Cs.). BASWANTRAO in I^JORAO. 

99 I.C. 369= A.I F. 1927 Nag. 2. 

-—Adopted son can inherit to the relations of 

his .adoptive father’s wife, deceased before adoption. 
(PhilUpsand Madhavan Nair, JJ.). SuNTD.\RAMM^ 
V Venkatasubbier. 97 I. C. 145 — 

V. 49 Mad. 941= 1926 M.W.N. 778= 

A. I. R 1926 Mad. 1203=51 M.L.J. 545. 

__Son adopted by widow succeeding as gotraja 

sapinda and taking life-interest cannot succeed to 
her interest but can inherit adoptive father’s pro¬ 
perty. (Macleod, G. J. andCoynjee.J.). HamnaVA 
V. VBNKAPPA. 911. C. 303=27 Bom. L R. 1331 — 

A.I.R. 1926 Bom 26- 

_Adopted son in Bombay takes one-fourth of 

the share of a subsequently born natural son, oven 
among Sudras: 17 Bom. 100, Poll, and 44 Mad. 656-- 
(P.C,), Expl. (Crump and Coyajee JJ.). TUKARAM 
MAHADU V. RAMCHANDRA MAHADU. 

89 I.C. 984 = 49 Bom. 672 = 27 Bom. L R. 921 = 

A I R. 1925 Bora. 425. 

An adopted boy cannot inherit to the rela¬ 
tions of the wife of the adoptive father if the wife 
does not or cannot take part in adopting him, as 
for instance, where the adoption takes plaoc after 
her death. (Devadoss. J.). VENKATASUBBIER v. 
SONDARAMMA. 85 I C. 318=20 

A.I.R. 1925 Mad. 340=48 M. L. J. 12*- 
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HINDU L&V-<Adoption->Right8 of adopted son 
—SaoceBBion. 

- Adopted son cannot succeed to his natural 

maternal grand-fathers' projperty. 

The theery of adoption involves the principle of 
a complete severance of the child adopted from the 
family in which he is born, both in respect to the 
paternal and the maternal line and therefore, the 
adopted son cannot succeed to the property of his 
maternal grandfather in his natural family; 10 I.A. 
138, Ref. {Macleod, C. J. and Crump, J.). 
BHANSAHBB v. RAMGAUDA. 76 I.C. 937 = 

23 Bom.L.R. 813= A.I.R. 1923 Bom. 471. 

-Adoption not in Dattaka form—Adopted son 

does not succeed collaterally; 67 P.L.R. 1911, 
Foil. (Broadway and Abdul Raoof,JJ.). THIRTHA 

RAM V. MX. khan Devi. 60 I.C. loi = 

3 L.L.J. 35 = A. I. R. 1921 Lah. 149. 


—Adoption— Setting aside. 

- Widowed daughter adopting —"Next rever¬ 
sioner can sue to set aside the adoption. 

If the widowed daughter of the propositus profes¬ 
ses to adopt a sou, the nearest reversioner in the 
family of the propositus has a right of suit within 
the terms of S. 42, Act I of 1877, to set aside such 
adoption ; A.T.R. 1916 P.C. 117, Dist.', A.I.R. 1917 
P. C. 196. Appl.-. 42 lilad. 699 ; A.I.R. 1921 Mud. 
710 and 35 M.L.J. 144, Ref. (Jackson, J.). MUTHU- 
KRISHNA MUDAIjIAR V. HARI NABAYANA MUDA- 

LIAR. I* ^5^— 

28 M.L.W. 282 = A.I.R. 1927 Mad. 783= 

53 M.L.J. 601. 

_ jiura son's right to challenge adoption — 

Nature of. 

The case of the aurasa son of an adoptive father 
stands on a di0erent footing, from that of a revor- 
Bioner. The cause of action is one and the same 
whatever may be the number of the reversioners. 
But the case of an nnrasa son is altogether diffe¬ 
rent for the adoption afiects him as it affects no 
one else : for if the adoption is held valid his right 

to the family property would bo cut down under 

the Hindu Law. But if the adoption is held to be 
not valid then he would succeed to the whole of the 
family property. Therefore decisions which relate 
to suits by reversioners would not apply. 

The mere fact that the father who made the 
illegal adoption was alive for more than six years 
after the adoption would not bar the right of a son 
born a year or two after the adoption to question it. 

Son’s right to challenge the adoption is quite 
independent of that of the father. (Devadoss, J.). 
StDDA RliDDI V. I>F-V.\ JAYARAMI RKDDI. 

OR! C 435=24 M.L.W. 601 = 1926 M.W.N. 73G = 
A.I.R. 1928 Mad. 1123=61 M.L.J. 757. 


—Adoption— Texts. 

_ Vyavahara ^[ayulcha—Right of widow in 

Bombay to adopt vnthout husband's authority. 

Per Spencer, OJfg. C.J. —About 1674 the present 

law that a widow can adopt without the authority 

of her husband was also the law as expounded in 

Bombay. Though Vyavahara Mayukha came into 

use only'by about 17U0 it did not introduce a new 

Law of its own but only declared the law pcevail- 

inc even before it was written. (Spencer, O.C.J. 

and Kumarasivami Sastri, J.). Maharaja of 

•tf aPUR V SUNDAItAM ATYAR. 93 I.C. 703 = 
IXOivHAi u 1 =: Ml. R. 1925 Mad. 497. 


_ -Kalikapurana—Age of adoptee. 

The passage attributed to the Kalxka Purana 
which restricts the ago of the adoptee cannot be 
relied upeu as authentic and the adoption of a 
«hild over five years of age is therefore permissi- 


HINOU LAW—Adoption—Yalldity—IaYalld. 

hie: 9 A. 253, App. (Dawson-Miller, C.J. andl 
Foster, J.). Makund DEV v. Shri Jaganath. 

72 I.C. 230=2 Pat. 469 = 4 P.L.T. 427= 

1 Pat. L. R. 201 = 1923 P.H.C.C. 97 = 

A.I.R. 1923 Pat. 423. 
—Adoption—Validity—Bar to adoption. 

-Per Kumaraswami Sastry, J. —Sword wives’ 

sons though legitimate, still if incompetent to- 
perform ceremonies, do not ■ invalidate adoption. 
(Spencer, O.C.J. and Kumaraswami Sastri, /.). 
Maharaja^op Kolhapur v. Sundaram ayyab. 
93 I.C. 705=48 Had. 1= A.I.R. 1925 Mad. 497. 

—Adoption—Validity—Bombay school. 

-Adoption of a boy older than adoptive fathet- 

is valid in Bombay Presidency. (Macleod, C.J. and. 
Shah, J.). Balabai Tukaram v. MAHAdu 
Krishna. 80 I.C. 529=48 Bom. 387= 

26 Bom. L.R. 222= A.I.R. 1924 Bora. 349. 

—Adoption—Validity—Caate. 

- Adoption in a different sub^castc of the same 

caste valid. 

Adoption would not be invalid so long as the 
adoptive father and the adopted son belonged to a 
sub-caste of the same primary caste especially when 
inter-marriage between the two sub-castes is permis¬ 
sible: 17 0.0. 186, Ref. to. (Sulaiman and Kan- 
kaiyaLal, JJ.). ShiB Deo MiSRA v. Ram PrasAD.. 

8T I.C. 938 = 46 All. 637 = 22 A.L.J. 690 = 

A.I.R. 1925 All. 79. 

—Adoption—Validity—Form. 

- Mithila School—Adoption in datlaka form is- 

valid—Adoptee can inherit to collaterals. 

Adoption made in the dattaka form by a person of 
Mithila would nob be illegal and the adopted son 
is capable of inheriting to collaterals. (2>a« and. 
Foster, JJ.). OHANDRAHWAR PRASAD NARAIN 

Singh v. Bisueshwar Pratab Nauain Singh.- 

101 I.C. 280 = 3 Pat. 777 = 8 P.L.T. 510 = 

A.I.R. 1927 Pat. 61.. 

—Adoption—Validity—Illegal adoption. 

-Adoption of same boy by two brothers is- 

illegal. (Mr. Ameer Ali.) DHANRAJ v. SONI BAI. 
87 I. C. 357=1925 M.W.N. 692 = 30 C.W N. 6J1 = 
23 A.L.J. 273=2 O.W.N. 335 = 21 N.L.R. 50= 
52 Cal. 482=6 L.R. P.C. 97 = 27 Bom.L.R. 83/ = 

52 l.A. 231 = A.I.R. 1925 P.C, n8 = 

49 M.L.J. 173 (P.C.). 

—Adoption—Validity—Invalid. 

- Mere fajAse of time does not validate invalid 

ado2)tion. 

Patkar, J. —More lapse of time would not vali- 
d.ite an invalid adoption. A long course of recogni¬ 
tion and acquiescence on the part of the members 
of the family and persons acquainted with the facts 
may give rise to an inference that conditions 
relating to the adoption were duly fulfilled. 

Baker, J. —The fact that the adoption was recog¬ 
nized and acted upon cannot make that, which was. 
invalid under the Hindu Law, valid. (Patkar and 
Baker, JJ.). BASANQOWDA v. RUDRAPRA. 
110 I.C. C33=52 Bom 393 = 30 Bom.L.R. 591 = 

A.I.R. 1928 Bom. 291. 

-Where there are two brothers in a joint 

family and one of them (B) dies leaving his wife 
pregnant and the other A dies subsequently leaving 
his wife, who adopts P, and then K is born to B’s 
wife, in a suit against K for recovering half share 
of the property, 

Held, that K is in law a co-paroener from the date 
of his conoeption and that the adoption by il’s wife 
of P, while K was in the womb, without the autho¬ 
rity of husband, is not valid and gives P, no- 
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•interest in the joint family property. {Fawcett and 
Madgavkar, JJ.). BALA v. AKUBAI. 99 I.C. 417 = 

28 Bom. L.R. 1254 = 50 Bora. 722= 

A.l.R 1926 Bom. 584. 
-Two of five relatives not consulted—Adop¬ 
tion is invalid; 30 M. 50 (P.O.), Rel. on. {Venkata' 
subba Rao,J.). SUBBAMMA V. ADtMOORTHAPPA. 

86 I.C. 269 = 21 M.L.W. 85 = 
1925 M-W.N. 107=A.I.R. 1925 Mad. 633. 

—Adoption—Validity—Kashmir Brahmins. 

- Adoption after thread ceremony is valid. 

Among Kashmir Brahmins of Amritsar where 
adoption of a boy after thread ceremony was 
•recognised as valid by the Biradri and by the 
friends of the family, and its validity was not 
questioned by any one from 1896 until the dispute 
arose in 1913, 

Held, that the adoption was valid. {Sir John 
Edge.) DUUGA DEVI V. SHAMBU NATH. 

80 I.C. 963 = 29C.W.N, 106=22 A.L.J. 394= 
5 L.R P.C. 83=5 Lah. 200 = 26 Bom. L.R. 53/ = 
34 M L.T. 93=1924 M W N. 434 = 51 I. A. 182= 
20 M L.W. 216=A I R. 1924 P C. 113 = 

46 M.L.J. 661 (P C.). 


—Adoption—Validity—Motive. 

- Bad motive of adoptive father cannot invalidate 

an adoptioji otherwise valid. 

Where it was alleged that the adoption by 
appellant was induced by a bribe, 

Held, that the mere fact that the adopter 
■has mixed motives for the adoption would 
not be suiiicient in law to render it invalid. 
Whore the adopter has a right to adopt a son 
no question of fraud or coercion arises. If 
the adopter’s own object in making the adoption is 
the perpetuation of bis family and other suldciont 
reasons, and if in addition there arc other motives 
of a worldly nature which also iiiduc.:d him to do 
that which ho has an absolute right to do. there is 
no reason why, where the rights of no other person 
ate infringed, this should in any way affect the 
validity of his act: 35 B. ICO ; •2-2 B. 19); ‘22 B. 558 
IF. D.) and 1 M. 174 (P. C.). Ref. Public Policy 
does not concern itself with the motives which in¬ 
duce a person to exercise his lawful rights without 
risk of injury to Society. {JDaio-'-on'Hiller, C.J. and 
Foster, J.). MakUND DEB v. SfIRI JA'JANATH. 

72 I.C . 230 = 2 Pat. 489 = 4 P L.T. 427 = 
1 Pat.L.R. 201=1923 P H C.C. 97 = 

A.l.R. 1923 Pat. 423. 


—Adoption—Validity—Nature of. • , i 

- Adoption held valid is valid for spiritual as 

well as temporal 2 Jurj)Oses. . ^ .. 

There is no possible distinction between the 
validity ot an adoption for spiritual purposes and 
its validity for temporal purposes, or between its 
validity for any one purpose and its validity tor 
any .>thcr. Under the Hindu Law if an adoption 
is valid at all. it is valid entirely, aud a person 
validlv adopted becomes lor all purposes, spiritual 
ortem'poral, the natural son of the 
to whom he is adopted. (Ballifax and Mitdiell, 

A. J. Cs.). BASWANT UAO u. 2 

99 I.C. 369 =A.I.R. 1927 Nag. 2 . 

—Adoption— Validity—Objections to. _ 

-.plaintifl relying on the rule of prohibition of 

adoption of daughter’s son among 
classes should raise the point in 
defendant to plead family 4 ot 

{Jioala Prasad a7id Buckmll, JJ-)> 

-SAD o. Rai IIABI PRASAD LAL. 108 I.L. 620- 
8 P.L.T. 34=6 Pat.506 = A.l.R. 1927 Pat. 143. 


HINDU LAW—Adoption—Validity—Sudfas. 'IH 

—Adoption—Validity—Orphan. 

- Orphan cannot be validly adopted in absence 

of a custom 

Under Mltakshara law an orphan cannot be 
validly adopted. However, if a custom is proved 
under which such adoptions do take place, they 
would have to be held to be valid. But thelbuiden 
lies heavily to prove a special and unusual .custom 
on the person setting it up. {Lindsay and 
Sulaiman, JJ.). SUKHBIR SlNQH v. MANGEISAB 
Rao. 100 I.C. 778 = 49 All. 302=25 A. L. J. 183= 

A I R. 1927 All. 232. 

- Orphan cannot be adopted. 

It is essential to the validity of an adoption that 
the child should be ‘given’ to the adopter by the 
father or, if he be dead, by the mother. No other 
person has the right, nor can such right be 
delegated to anybody else. Consequently a boy 
who has lost both his parents cannot be adopted. 
{Mr. Ameer Ali.) DnANRAJ v SONI BAl. 

87 I.C. 35/= 1925 M W N. 692= 30 C.W.N. 601= 
23 A.L.J. 273=2 0 W.N. 335=21 N.L.R. 50= 
32 Cal. 432 = 6 L R P.C. 97= 27 Bora. L.R. 837= 

52 I. A. 231 = A I R. 1923 P C. 118= 

49 M.L.J. 173 (P.C.). 

-Adoption of married orphan and only son is 

invalid. {Zafar Ali, J.). Chiianga v. J.at LAL. 

78 I.C. 161 = 6 L.L.J. 174= 
A. I. R. 1924 Lah. 480. 


—Adoption—Validity-;-Sudras. 

Adoption of married man, even though Sudra, 
is invalid except in Bombay. 

Except in the Bombay Presidency whore ^layukha 
prevails, in all the other provinces iu India, the 
adoption of a married man, even though he happens 
to be a Sudra, is invalid. Tn the portion of 
Bombay Presidency where the Mayukha is follow¬ 
ed, such adoption is held valid ; A.l.R. 1925 
Mad. 272; 33 Bom. 669; A. T.R. 1925 Bora. 363. Ref- 
{Kumarastvami Sastri and Walsh, J J)- SOMA- 
SEKHARAH V. MAHADEVA. 53 Mad 297= 

A I.R. 1930 Mad 438. 

—The adoption of a sister’s son amongst the 
threo tvvic6*borii ctist^s is prohibitod and invalid^ 
whilst amongst Shudras it is valid : '22 Bom. 973 
and 2L .Vll. 412 (P.C.), Foil. {Madgavkar and 
Patkar,JJ.). SUBRAO u. Radha. 113 I.C. 497— 

52 Bom. 497 = 30 Bom. L.R. 692 = 

A I.R. 192S Bora. 293. 

_As Jats are Sudras, a sister’s son can be 

adopted among them, (fl^ctrri'ion. and Campbell, J J.), 
HiRA V. Shibbu. 84 I.C. 1 = 6 Lah. 52= 

6 L.L.J. 442=26 P. L. R. 223 = 
A. I. R. 1925 Lah. 163. 

_-The existence of illegitimate children was 

held to be no bar to adoption among Sudras. 
{Spencer, Offg- G. J. and'Kumaraswami Sasiri,J.). 

mahvraja op Kolhapur «. Sundabam ayyab. 

93 I. C. 705 = 48 Mad. 1= 
A.l.R. 1925 Mad. 497. 

_Madras Presidency adoption of a married 

person amongst Sudras is invalid. {Case-law 
reviewed). (Ratnesam and Reilly. JJ.). V. LIN" 
GAYYA CHETTY V. OHENGALAMMAL. 

89 I.C. 923 = 20 M.L.W. 959= 1925 M.W.N. 268= 

48 Mad. 407= A.l.R. 1923 Mad. 272= 

47 M.L.J* 776. 

-Lewa Patidars in Gujarat are Sudras and 

adoption of sister’s son Is valid, amongst them. 
44 Bom. 166, Ref. {Macleod, C. J. and Crump, J-h 
KAHANDAS NARAN V. JIWAN PARAG. 

73 I. C. 1023 = 25 Bom.L.R. 810— 

A.l.R. 1923 Bom. 


1Q50 


1049 CIVIL, CRIMINAL AND REVENUE 


HINDU LAW—Adoption*—Validity—Sudras. 

-The adoption of a married man even among 

Budras is invalid. {Chevis, J.). HlBA v. HABDAT 
Singh. 68 1.0.763=47 P.L.R. 1922 = 

A.l.R. 1926 Lah. 26. 

—Adoption—Widow—Bombay School. 

-Adoption made by a widow of a co-parcener 

without having authority from her husband and 
without obtaining the consent of the co-parceners is 
invalid ; A.l.R. 1926 Bom. 435 (P'.B ) and 6 Bom. 
498 (F.B.), Foil. anA 1922 P. C. 216. Ref. 

{Subhedar, AJ.C.). YASHODI v. Chandrabhan. 

121 I.G. 50= A.I. R. 1929 Nag. 367. 

-Widow of a co-parcener in Bombay cannot 

adopt without husband’s authority or consent of 
oo-puroeners: A.l.R. 1926 Bom. 435 (P. B.) and 
6 Bom. 498 (P.B ), Foil. ; A.l.R 1922 P.C. 216 and 
A.l.R. 1925 P.C. 127/Dist. {Palkar and Bakery JJ.). 
BHIMABAI V. GUBUNATH GOUD.V 114 l.C. 3 j 2 = 
30 Bom. L.R. a59=A.I.R. 1928 Bom. 367. 

- Widow has independent authority to adopt in 

Bombay. 

In the Jlahratta country of the Bombay Presi¬ 
dency a Kindu widow \vh >S6 husband doe.s not ex¬ 
pressly forbid her to adopt a son to him. has power 
to do so without the authority of her husband or 
the consent of her husband’s kinsmen, whether or 
not her husband's estate is vested in her and 
whether or not he dies separated. {Spencer^ 
Offg. C. J. and Kumaraswamy Sastri, J ). iMAHA- 
BAJA OB' KOLHAPUB SUNDABAM AYYAB. 

93 l.C. 70b = 48 Mad. 1 = A.I.R. 192b Mad. 497. 

_ Widow can a lopt whether the husbayid was 

joint.or separate at the time of his death. 

The rule that in the Mahratta country, a Hindu 
widow may, without the permission of her husband 
and without the consent of her kindred, adopt a 
son to him if the act is done by her in the proper 
and bona fide performance of a religious duty and 
neither capriciously nor from a corrupt motive, is 
equally applicable whether her husband at the 
time of his death was joint or separated and 
whether his property was or was not vested in her 
as his heir at the time when she made the adop¬ 
tion. Rakhmabai V. Radhabai, 6 Bom. H.C.R. A.C. 
4 (181) 1868, Foil. (Str John Edge.) YADEO v. 
NAMDEO. 64 l.C. 536=20 A. L.J. 481 = 

15 M.L.W. 565 = 26 C W.N. 333=24 Bom. L.R. 609 = 

49 Cal. 1 = 30 M.L T. 53 = 43 I A. at3 = 
17 N L.R. 145= A.l.R. 1022 P.C. 216 = 

42 M.L.J. 213 (P.C.). 

—Adoption—Widow—Co widows. 

_ Concurrent adoption by two widows is valid. 

Where the widows concurrently adopt a son, the 
adoption need not be hold invalid although it be 
supposed that the adoptee thereby stands in the 
relationship of a son to two mothers, for adoption 
in Hindu Law is based on what is ehsentially a 
fiction and ih .re must be obvious limits to tno 
extension of such fictiou : 37 .'lad. 199 (B. G.), 

Appl {Srinivasa Ayyangar and Reilly, J J.). TmXJ- 
VENGADABATNAM y. BUTCHAYYA. 

113 1 C. 347 = 23 M.L.W. 72/=1928 M.W.N. 53= 

52 Mad. 3(3= A.l.R. l?i29Mad. 11 = 

53 M.L.J. 737. 

_ <Pii }0 widows jointly authorv^ed to wake adop- 

liofi _ Adoption should be deemed to be made by and 

to ifCM-ior widow and is therefore valid. 

Where an authority to adopt is given to both the 
widows jointly and they both concurrently make 

the adoption, the act of adoption should be deem¬ 
ed to have been made by the senior widow only and 
to herself as mother, even though both the widows 


HINDU LAW—Adoption—Widow—Motive. 

might have concurred in making the adoption.. 
Considering the genius of Hindu Law and what, 
may be considered as the custom and conscious¬ 
ness of the community at largo, at any rate in 
South India, it will be more in accordance with the 
reason of the thing to regard the adoption in such 
a case as having been made by and to the senior 
widow or the dharmapatni The junior widow be¬ 
comes only the step-mother of the adoptee. The 
adoption therefore is valid : 37 lilad. 199 (P.O.). Not 
a 2 >pl ; 39 Mad. 772, Rel. on. (Srinivasa Aiyangar and 
Reilly, JJ.). Tibuvengataratnam V. Butchay- 
YA. 1J3 I G. 347=92 Mad. 373 = 

28 M L W. 727=1928 H W.N. 53 = 
A.I R. 1929 Mad. 11 = 55 M.L.J. 757. 

—Adoption—Widow—Madras School. 

-In the ^Madras School, the consultation with-' 

daughter’s sou who Is a major, next heir and other¬ 
wise competent to advise is necessary—Per Ja:kson^. 
J. :—It is not necessary. [Hamesam and Jackson, 
JJ.). Brahmayya V. HaTTAYYA. 83 I. C. 39 = 

20 M.L.W. 503=1924 M.W.N. 844= 

A I R. 1925 Mad. 67. 

- Consultation with reversioners—What is. 

A registered letter to a person, containing a 
request to assent to an .'idoption, the letter being 
never opened by him and returned, is not a valid, 
consultation. iRame-<a)n and Jackson, JJ.). A. 
Brahmayya v. Rattayya. 83 I C. 59= 

20 M.L.W. 503=19‘24 M.W.N. 844= 

A.l.R. 1925 Mad. 67. 
—Adoption—Widow—Motive. 

- Adoption out of rclif/iouH motives and for per¬ 
sonal gain—Adoption valid—Arrangement for perso¬ 
nal gain void. 

Kumaraswami Sastri. J. —The adoption is a reli¬ 
gious sacrament, according to Hindu law-givers, as' 
a marriage. The necessity for the adoption of a 
son in the case of childless Hindus is insisted, 
upon as au act necessary for their salvation and i& 
looked upon as very meritorious. Secular motives- 
do come into play and influence persons in making; 
adoption. Where au adoption is made by a widow 
both in fulfilmeuc of her religious duties and also- 
for the purpose of getting a gain for herself, the 
proper thing is to hold that the adoption would bo 
valid while auy arrangement for her personal 
benefit if not within the limits actually allowed by 
law, would be void. (Ktunaraswanii Sastri, Odgers 
and Jackson, JJ.). KrjsHNAYYA Rao v. Rajah 
OP PITTAPUR. 116 l.C. 6'3=5i M.'id. 893 = 

28 M L.W. 422 = 
A.l.R. 1928 Mad. 994=55 M L.J. «94 (F.B.). 
- . - Widow's motive is not ir. elevant in Aladras. 

Jnck.<on, J. —l3onsidoring that adoption is only a 
method by which a married couple can have a child 
it may seem iocongruou.: that a-Court of law should, 
conctru it-eif with the underiyiug motive, and- 
quistion whether it 'sas caprice or corruption. 
That incongruity however disvppcar^ when the 
other aspect of adoption is considered, namely, a. 
method by which the hold- r of a life interest can 
interrupt the normal succi-ssion, and confer an 
absolute estate. Sapiudasdo n. t luoroly affirm the 
conduct of the vid .w ; they pr-.-nounce a decision 
in their own right as perseni having an interest in. 
the protection of the loheritance ; and in this view 
if no such decision has b- on pronounced, owing to 
an equal division betwocr. the sapiudas, there can 
be no adoption and there is no need for the Court to. 
go further aud inquire itself iuio the widow’s 
motive. But in Madras, it cannot be said that the. 
widow’s motive is entirely irrelevant, either ae» 
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■HINDU LiW—Adoption—Widow—MotiTe. 

cuidine the sapindas or in their absence, as 
cuidins the Court. {Kumaraswami Sastri, Odgers 
Snd Jackson, JJ.). KriSHNATTA op 

PiTTAPUR. 116 I-C" 673—51 Mad. 893— 

28 M.L.W. 422= A.I.R. 1928 Mad. 994= 

55 M.L.J. 8y4 (F.B.). 

__ Jifotive of vndow in making adoption—If mate¬ 
rial. ., . , . .I_ 

The corrupt motive of the widow m making the 
-adoption cannot be relied on by the Court to declare 
the adoption invalid, although it would certainly 
be a very proper ground for a kinsman to consider 
■when he is called upon by the widow for his con¬ 
sent, he would be justified in refusing his assent 
if he finds that the widow’s motive in proposing 
the adoption is in part at least corrupt or improper . 

22 Bom. 558, Foil. , 

When it is shown that the widow has sought the 

advice of her kinsman, the Court must not embark 
upon an enquiry as to what the motives of the 
widow are in seeking consent. A duty is cast upon 
the widow to apply for eonseut and, when she per¬ 
forms that duty,"her act cannot be questioned on 
the ground that her motives were bad. It is for the 
kinsmen who are called on to grant consent to exa¬ 
mine the motives and where it is found that 

effective consent has been granted, the Court will 

treat that as the decision of a domestic tribunal 
and will not trouble to canvass the propriety of Jh® 
consent. (Krishnan andVenkatasuhba Rao, JJ.). 

KRISHNA RAO t;. rajah OF PITTAPUR. 

102 I.C. 713= A.I.R. 1927 Mad. 733. 

_ UeXigious motive to be presumed. 

Per Spencer, OJq. C. J.—lt the act of adoption 
can be referred to proper religious rnotivo, the 
Court ought to presume that the adopting widow 
was influenced by religious motives and riot by 
mere caprice. Acting in opposition to co-wi(tows 
or other relations is immaterial. {Spencer, Offg. 
C.J. and Kumaraswami Saslri, J.). MAHARAJA 
OF KOLHAPOBV. SUNDARAM AYYAR. 

93 I. C. 705 = 48 Mad. 1 = A.l.R. 1925Mad. 497 

_-Courts have no jurisdiction to question the 

motives of a widow who adopts a son h®' 
band. {Kennedy, J.C. and Peraval, A.J.O.). I'ii. 
CHATIBAI V. SHRIMATI ^UNDIBAI. 

88 I. C. 573 = A.I.R- 1925 Sind 223. 

—Adoption—Widow-Power to son 

-^Widow after re-marriage can t give her son 

by first husband. ."pIth 

deaux, A. J. Cs.). Mt. n t R 37 = 

79 I. C. 142=20 N. L- K_»/- 

A. I. R- 1925 Nag. 1 (F B ). 

•- Mother can give in adopfton. anther 

It appears to bo well, settled ‘^at a mother 
may «ivo her son in adoption oven without her hus 

band’s express consent in cawCS or has 

-"t cannot bo ob^ned as -bor^J^-s^a-d 

loined a religious oraoL. \ qwot IagaN- 

1 T'f 4 7 \ ATAKUKD V. oHBl JAUAiN 

0, 239 = 2 

iPat. L.K. 4 , R, 1923 Pat 423. 

-Widow cannot give in V oVir^ 

first husband after sh'ah and 

ruled, 24 Tiom. 89. Foil. 

Hayward. JJ.). P.VKTB.M’PA 

"• ® 23 T„rT"l'« 2 =l:V.R. 1921 Bom. 1 (FB,). 

ot succes- 

Sion to her husband on death of natural born 
without son natural or adopted, and when oapab lo 


HIND U LAW — Adoption — Widow — Right i* 
adopt. 

of adopting, cannot divest estate vesting in colla¬ 
teral nor can attestation of deed of adoption by sueh 
collateral estop him from setting up his title to 
estate. (Cases discussed^) {Jwala Prasad and Scroope, 
JJ.), AMARENDRA MANSINGH t>. BANAMALI 
SINGH. 123 I.C. 770= 11 P. L. T. 268= 

A. I. R. 1930 Pat. 417. 
- Bombay School—'3u$band dying—-Joint pro¬ 
perty not vested in widow—Widow cannot adopt. 

A Hindu widow in the Maratha country of the 
Presidency of Bombay, who has not her husband’s 
estate vested in her and whose husband was not 
separate at the time of his death, is not competent 
to adopt a son to her husband without his 
authority or the consent of her father-in-law of 
her husband’s undivided co-parceners ; 6 Bom. 
‘ids {F.B.), held not overruled by, A.T.R. 1922 P.C. 
216; A.l.R. 1926 Bom. 435(P.B.), Appr. {Jackson, 
A.J.C,),JA1^ V. KBISHNAPPA. 118 1.0.683= 

25 N.L.R. 208= A.l.R. 1929 Nag. 289. 
- Widow inheriting as mother can adept without 

consent of other collaterals. 

In order that the widow may have a right to 
adopt, the husband need not be a separate member 

at the time of his death. 

Even if the husband dies while he was united 
and as a member of the joint family, the right may 
be exercised by the widow, when she inherits as 
the mother of her son who, in the meantime Ims 
separated from the other co-parceners: 44 Bom. 297, 
Foil. {Patkar and Baker, JJ.). Bhimabai v. 
GORUNATH Gouda. 

30 Bom L.R. 859=A.I.R. 1928 Bom. 367. 

■Joint family—Widow of a co-parcener has no 


inherent power to adopt without authority of h^f^us- 
band or consent of surviving co-parceners—Widow 

succeeding as mother can adopt. . a -j 

Per Mdcleod, C.7.—Privy Council have not decid¬ 
ed by their judgment in Yadao v. Namdeo, A.I.rC. 
19-22 P.C. 216, that a widow in a Hindu loint 
family can, in the absence of any directions by her 
husband, adopt without the consent <>f 
band's co-parceners, and the decision of the 

Bench of this Court in Raw/i V. Ghamau, 6 Bom. 

499 fP B ) has nob been overruled. 

^ Per Shah, J.—Though Ramji y. Ghamau, 6 Bom. 
498 (F.B.), is overruled, so far as it can be hold to 

conflict with the decision in 
A.l.R. 1922 P.C. 216. i.e., where the husband died 
in union, leaving an express aubhoritv to the 
widow to adopt, and where subsequently the estate 
came to bo vested in the widow as the heir of her 
son adopted in pursuance of the said authority, on 
account of a subsequent partition between the son 
and other co-parcener, and where the estate was so 
vested in her at the time of the adoption, it is not 
overruled so far as the main point involved m 
Ramji v. Ghamau, 6 Bora. 498 (P.B.), is concerned. 

that where the husband died in union leaving 
no express authority to the widow to adopt, tbe 
widow cannot adopt without the consent of the 
surviving co-parceners iu whom the estate is 
by survivorship at the time of the adoption. In tne 
absence of the express authority of her husband, 
the widow of a Hindu co-parcener in an 
family cannot adopt without the consent of tne 
surviviug co-parceners, in whom the 
vested by survivorship at the ^^tne of the P 
tiou: 12 M.I.A. 397; 1 Mad. 69 (P.C.), Foil.-. A.I.B. 

1922 P.C. 216, SaJiJf. -p^iw 

Per Crump, /.—Their Lordships 
Council have laid it down as a ootreot rule ol law 
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HIHDU LAW — Adoption -- Widow — Right to 
adopt. 

that the widow of a Hindu in the Maratha country 
■ of the Presidency of Bombay has, where there is 
no prohibition by the deceased h usband, an in¬ 
herent right to adopt which is not subject to any 

• of those limitations which have hitherto been 
placed upon it. 

"Pei Madgavkar, J.—In so far as the observations 

• of Westropp, J. on a review of Hindu authorities 
in (1866) 7 B.H.C.R. App. laid down that the hus¬ 
band’s refusal in his lifetime, and even on the day 
preceding his death, to adopt a son was tantamount 
to a positive prohibition to the widow to adopt after 
his death, their Lordships of the Privy Council in 
Yadao v. Nanideo, A.I.R. 1922 P.C., 216, held that 
whatever the case in other parts of India, in the 
Maratha country these observations of Westropp, 

-J., have no application; and they prefer the decision 
•and the principles in (1868) 6 B.H.C.R. (A.C.J.) 
181 as applicable to the fact in Yadao v. Namdeo, 
A.I.R. 1922 P. C. 216. The decision in Yadao v. 
Namdeo, A.I.R. 1922 P.C. 216, has not in any way 
affected the main point of the principle in Ramji 
-V. Ghamutt, 6 Bom. 498 (F.B.), viz., the necessity 

• of the consent of the undivided co-parceners for a 
valid adoption by a widow in a joint family made 
without the authority of her husband. 

In a family which is undivided at the time of 
her husband’s death but which is subsequently 
separated in status, even though the pro¬ 
perty is not actually partitioned, a Hindu widow 
in the Maratha country can. after the separation in 
status, and when the property vests in her and her 

• CO- widow, adopt without the consent of the colla¬ 

terals, so long as there is no prohibition, express 
or implied, by the deceased husband to that parti¬ 
cular adoption. Absence of express authority, or 
refusal to adopt in his lifetime, is not of itself a 
prohibition in the T^Iaratha country. (Macleod, 
C.J.. SJiah, Crump, Madgavkar and Coyajee, JJ.). 
ISHVAR DADU V. GAJABAI. 96 I.C. 712 = 

50 Bom. 468=28 Bom.L.R. 782= 
A. I. R. 1926 Bom. 435 (F.B.). 

_ Property escheated to Government—Widow can 

Even where the property of the last owner has 
been escheated to the Government, there is no bar 
to the adoption of a son by the widow of the owner. 

• (Spencer, Offg, C. J. and Kumaraswami Saslri, J.). 
MAHARAJA OF KOIiHAPUR V. SUNDARAM AYTER. 

93 I.C. 705=48 Mad. 1 = A.I.R. 1923 Mad. 497. 

_ Re-grant of confiscated property to the heirs of 

.the owner — Widow can adopt but the terms of the 
grant cannot be disturbed. 

The property of a certain Raja was confiscated by 
the Government on his death. Subsequently, the 
Government relinquished the estate to the heirs of 
the Raja and conveyed the same to the Raja’s 
senior widow. She was to manage the property 
and to provide for the participative enjoyment of 
the other widows, described by the grant as “co¬ 
heirs ’’ Upon the death of the last surviving 
widow the Raja’s daughter and failing her. the 
next heirs of the Raja were to inherit the property. 
After the grant had taken place, the senior widow 

adopted a son to her husband. 

Held, that under the circumstances of the case 
■ there had been no escheat to the Government: but if 
there had been such escheat, the widow’s right of 
adoption of a son for spiritual purposes was un- 

’further that the grant did not prohibit the 
-adoption or show any intention to exclude the 


HINDU LAW—Adoption—Widow—Validity. 

adoptee from inheriting tho property, though the 
adoption could not disturb the arrangements tak- 
ing place under the terms of the grant. {Spencer, 
Offg. C.J. and Kumaraswami Sastri, J.). MAHA¬ 
RAJA OP Kolhapur v. Sundaram ayyar. 

93 I.C. 705=48 Mad. 1 = A.I.R. 1925 Mad. 497. 

-Where a man dies leaving a son and a widow 

and that son marries and begets a daughter and his 
wife and daughter die and after them he also dies, 
the widow of his father can adopt a son to him (the 
father): 46 Mad. 423, Foil. {Spencer, Offg. C. J. and 
Kumaraswami Sastri, J,). MAHARAJA OP KOLHA¬ 
PUR V. Sundaram ayyar. 93 I. C. 703= 

48 Mad. 1 = A.I.R. 1925 Mad. 497. 

- Husband dying after making invalid adoption 

—Widow cannot make a second adoption during life¬ 
time of adoptee. 

The widow is bound by the act of her husband 
and to accept all the implications of an adoption 
by him, valid or invalid. In spite of the liberal 
interpretation of her powers to adopt, in the Bom¬ 
bay Presidency, the Hindu Law cannot have con¬ 
templated, and certainly it has not provided, that 
the widow could practically ignore and supersede 
her husband’s act of adoption. A widow can adept 
only in the absence of a prohibition by her hus¬ 
band. That prohibition may be express or implied 
by the husband’s act of adoption. It is implied 
that his widow shall not adopt any other boy to 
him during the life-time of the adopted boy or 
until the adoption is declared invalid by a com¬ 
petent Court at the instance of somebody other 
than the widow interested in the estate. {Shah and 
Fawcett, JJ.). BHAN ADGAUOA PATIL v. NARASA- 
GAUDA TATYA PATIL. 64 I.C. 614= 

46 Bom. 400=23 Bom. L.R. 1272 = 

A.I.R. 1922 Bom. 300« 

-Under the Hindu Law the widow of deceased 

co-parcencT cannot adopt unless she has either the 
express authority of her husband or the consent of 
her husband’s co-parceners. If she otherwise 
adopts such adopted son cannot claim to be entitl¬ 
ed to the self-acquired property of his adoptive 
father. {Macleod, C.J. and Fawcett, *7“.). Pandu 
Krishna Jadhav v. Dhondi Krishna Patil. 

59 I. C. 783=22 Bom. L. R. 1403. 

—Adoption—Widow—Successive adoptions. 

-A Hindu widow can adopt a second son, if 

the first adopted son dies without leaving behind 
him an isjue or a widow: 29 Mad. 382 (P.C.);25 Bom. 
806, Foil. {Kotval, A.J.C.). SHEIKH DALLU v. 
PUNJAB. 78 I.C. 93 = A.I.R. 1924 Nag. 344. 

—Adoption—Widow—Validity. 

-If it is established that events had occurred 

which could constitute an adoption, apart from 
any question of the competency of the person alleg¬ 
ed to be adopted, tho widow cannot dispute such an 
adoption made by her husband : A.I.R. 1922 Bom, 
^91, Foil. [Macleod, C.J. and Crump, J.). Shidappa 
V. Santawa. 77 I. C. 477= A.I.R. 1923 Bom. 302. 

-Adoption by husband—Wife is bound by tho 

adoption. Whether valid or not: 23 Bom.L.R. 1272, 
Foil. {Macleod, C. J. and Coyajee, J.). Chimabai 
Malgauda Patil v. Mallappa Payappa. 

67 1. C. 654 = 24 Bom. L. R 489 = 
46 Bom. 946= A.I.R. 1922 Bom. 397. 

-Where a Hindu died leaving two widows K 

and <3 and one A the widow of a pre-deceased 
nephew ; A adopted a son with G's consent and G 
subsequently adopted a son 2? to hot husband, 

Held, that as soon as A adopted a son to her hus¬ 
band, G's power to adopt came to an end and so 
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HINDU LAW—Adoption—Mlscellaneoas. 


the adoption of B, is invalid. {Macleod, C.J. and 
Shah, J.). VAMAN VlTHAL v. VENKAJI KHANDO, 

61 I.G. 460=43 Bom. 829= 
23 Bom. L R. 269 = A. I. R. 1921 Bom. 55. 
—Adoption —MIscellaneoaB. 

-Power to 'adopt is in some ways analogous to 

a power of appointment and must be distinguished 
from trust. Powers are never imperative ; they 
leave the act to be done at the will of the party to 
whom they are given and are not obligatory upon 
the conscience of the party interested. {Sen ani 
Niamaiullah, JJ.). DHARAM Pbakash v. MT. 
Kalawati Devi. 110 I.C. 665= 

50 All. 885 = 26 A.L.J. 1106 = 
A. I. R. 1928 All. 439. 


•- Court fee. 

According to the Madras High Court a relief 
with regard to the validity or otherwise of an adop¬ 
tion is capable of valuation ; 6 Mad. 192. Foil ; 
15 All. 378 and 35 Bom. 264, Dist,\ 37 Cal. 860, Not 
Appr. The valuation oi such relief should be cal¬ 
culated according to the market value of the pro¬ 
perty likely to be afiected by the adoption being 
held as invalid or as not having taken place at all; 
A. I. R. 19'27 Mad. 563, Ref., but not Conft.; 12 Mad. 
223 and 5 P. L. J. 897, {Devadoss, J.) In the 

matter o/ Ramaswami \saet. 113 I.C. 363 = 

28 M L-W- 660=1928 M.W N. 729 = 
52 Mad. 340 = A.I.R. 1928 Mad. 1294= 

56 M L.J. 107. 

- Father leaving no estate—Adoption is still 


valid. 

A valid adoption to a deceased father is not im¬ 
possible even when the father has left no property 
to which the adopted son can succeed by inheri¬ 
tance or survivorship : iMad. 69 (P. C.), Rel. on ; 
10 M. I. A. 279 ; 8 Cal. 302 (P. C.) ; 10 Mad. 205 
(P. C.) ; 26 Bom. 526 (F. B.) and A. I. R. 1919 
P.C. 74, Cons. tPhillips. Offg. C. J. and Reilly, J.). 
Bukhdevdoss Rampras.\d V. Mt. Oroti bat. 
109 I.C. 5=1928 M.W.N. 32=27 M.L.W. 145 = 

A-I.R. 1928 Mad. 118. 

- Condition of postponement attached to adoption 

is valid. 

A condition of postponement attached to an 

adoption is valid, although the full operation of 

the adoption is postponed for two lives both already 

in existence. {Hallifax, A. Jt C.). 

CHHOTIBAI. ^ 4 o7 

A.I.R. 1923 Nag. 121. 


—Alienation. 

Applicability. 

Co-parcener. 

Father. 

Guardian. 

Lender’s (alienee’s) duty. 
Manager. 

Manager of endowment. 
Necessity. 

Partial enforcement. 
Recitals. 

Refund. 

Setting aside. 

Widow. 


Misceilaneons. 

—Alienation—Applicability. . . , ,, 

_ jj^lakshara lair of alienation is not applicable 

to imparlible estate ivilh rule of primogeniture. 

Mitaksbara law of alienation is inconsistent with 
and inapplicable to an impartible estate in which 
the succession is according to primogeniture. The 
porBon disputing alienation has to prove custom 
according to which the estate is inalienable, the 


HINDU LAV — Alienatloii — Go-parc^ner— 

Consent. 

question of legal necessity for debt being irrelevant j 
10 All. 272 (P.C.), ReL on ; A.F.R 1921 P.0.62; 
A.I.R. 1927 P.C. 159 and 31 All. 224, Ref. {Courtney' 
Terrell, C.J. and James, J.). Madhusudan Deb v. 
Khestabasi Sahu. 121 I. C. 462=8 Pat 932= 

A I R.1930 Pat. 137. 

—Alienation—Co-parcener—After born co-par¬ 
cener. 

- After-born co parcener when can challenge- 

alienation. 

Where a co-parcener who could challenge a dee^ 
was alive at the execution of the deed, and the 
plaintiffs were born during his lifetime and within 
twelve years of the alieri^ition. 

Held, they undoubttdly obtained a right to- 
challenge it. A right to sue is not however co-par¬ 
cenary property in which a son acquires interest by 
birth. Section 6 of the Limitation Act cannot be 
pleaded by a plaintiff who was not in existence 
when the alienee took possession. He is entitled to 
take advantage of the existing oiuse C'f action so- 
long as it subsists; but he does not obtain a fresh 
period of 21 years from the date of his birth. Even 
a co-parccncE who challenges an alienation does so 
in virtue of his own independent right as a person. 
wb<i has acquired interest in the family estate by 
birth. Plaiutifis cannot rely on S. 7 where there- 
was no joint right when the period of limitation, 
commenced ; plaintifis can bring their suit within 
three years of the date when the co parcener could' 
have attained majority ; 33 All. 654 ; 9 Lab. 558 ; 
24 O.C. 3:30 ; 4 All. 2:35 ; 27 All 704, Foil {Daniels^ 
J.). Dhanraj RAI V. ram Nare.sh Rai. 

79 I.C 1019 = 5 L R.A. Civ. 325 = 
A. I. R 1924 All. 912. 

—Alienation—Co-parcener—Burden of proof. 

- Co-parcener ch illenging alienation must prime* 

facie want of necessity. 

When a creditor wants to enforce a charge on th& 
joint family property created upon it by one mem¬ 
ber of the joint family, it is for the creditor to make 
out a prima/acte case of legal necessity if the 
charge is challenged by the other members. But. 
where one of the members of the joint family seeks 

for a declaration that the charge created upon the 

family property should be declared null and void* 
on the ground that it was cre^teil without legal- 
necessity, there should be some prhna facie evi¬ 
dence given by the plaintiff before the creditor is- 
called upon to give evidence with regard to the 
validity of his document. {Bafiqne and IHggoUf. 

JJ.). RAM RAaHUHTk L.vrj v. DiP N'arain Singh. 

71 I.C. 743 = 21 A.L.J. 168 = 45 All. 311 = 

4 L.R.A. CiY. 330=A.I.R. 1923 All. 287. 

—Alienation—Co-parcener—Consent. 

_^A minor co-parcener cannot assent to an in-^ 

valid transaction affecting his interest until he- 
attains bis ago {Rame.sam and Thiruvenkatachariar, 
JJ.). In the matter of AmirTHALINOA TREVAN. 

112 1. C. 553=1923 M.W N. 602 = 
28 M.L.W. 634= A.I.R. 1S23 Mad. 986,- 

——'Consent may be implied from circumstances. 

The joint family property cm be made the sub¬ 
ject of a gift by one co parcener with the consent 
express or implied of the other co-parceners : 
39 All. 437 (P.r.). Foil. Where a gift was made by' 
one member without express consent of other 
members but a subsequent sale of another portion^ 
joint property was effected by all members and Dotn 
deeds were registered on the same day and in tno* 
same place. 
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HINDU LAW—llienatiott—Co'papoener—Powers 
of oo-paroenera. 

Held, that consent of the other members may be 
implied from their coaduot; 19 Gal. 128, Foil. 
{Kanhatya hal, J. O.). Mahabib Pande v. 
Mathura Pbasad. 72 I.C 4/0-11 O.L.J. 

A.I.R. 1924 Oudh 138. 
—Alienation—Co-parcener—Powers of co-parce¬ 
ners. 

-Under Hindu Law each individual member 

of a divided family is the exclusive owner of the 
property that falls to his share on partition and is 
competent to alienate it. (Zafar Ali and Bhide, JJ.). 
PAKHAB L)AS V. THAKAB I)AS. 120 I.C. 168 = 
31 P. L. R. 4S1 = A. 1. R. 1930 Lah. 213. 

—Alienation—Go parcener—Refund. 

. If a sale by a co parcener is, in a suit to set 

aside the sale, found nut binding on the joiut family 
the purchaser is entitled to a refund of the pur¬ 
chase money paid by him. (Kulwani Sahay and 
Macpherson, JJ.). Ra&i Da? Singh v. Tanak 
Singh. ill I. C. 51 = 9 P. L. T. 758 = 

A. I. R. 1926 Pat. 557. 
—Alienation—Go-parcener—Rights of co-parce¬ 
ners 

- !dortgage by a co-parcener, of family property, 

is binding only to the extent of his share—Other co¬ 
parceners are not entitled to redeem. 

If one of the oo-parooaers who is not a manager 
mortgages property held in co-parcenary by himself 
and others, the mortgage is binding so far as the 
mortgagor's joint share in the propt-rty is concerned 
but it does not bind the other co-parceners and 
their interest in the mortg.igcd property remains 
unafieoted The other co-parceners are not, there¬ 
fore, necessary parties to a suit instituted by the 
mortgagee to enfurce the mortgage for the reason 
that whatever interest they possessed in the mort¬ 
gaged property is not in law affected by the fore¬ 
closure decree and they are not entitled to redeem 
the mortgage : 14 N.L.R. 117 and 4 N.L.ft. 9, 

Bel. on. {Subhedar, A. J. C.). Dinkabbao v. 
SHAMBAO. 122 I.C. 69d = 26 N.L R. 208= 

A.I.R. 1930 Nag. 173. 

—Obiter —Though an alienation without neces¬ 
sity is void at the outset it is still open to the 
other co-parceners to validate it by their ratifica¬ 
tion if they are competent to do so : 35 Mad. 177, 
Diss from-, A. i. B. 192-2 Mad. 112, Expl. 
{Ramesamand Thiruvenkatchariar, JJ.). In the 
matter of a&iirthalinga Phevan. 

112 I.C. 503=1928 M.W.N 602=28 M L.W. 634 = 

A.I.R. 1928 Mad. 986, 

_Where both the brothers in a joint Kindu 

family alienated by way of mortgage specific items 
of joint property and later on one of the mortga¬ 
gors sold his share in those items to the mortgagee 
and the other oo-parcener, being aware of such 
alienation, alienated his share in favour of the 
plaintifi : 

Held, that plaintiff cannot insist, in a redemp¬ 
tion suit, that ho should have been allowed to 
redeem the whole of the property and thus com¬ 
pel the mortgagee to sue for partition, that the 
law applicable to mortgages should bo applied in 
cases of this kind and not the strict rule of Hindu 
Law which is against the alienee of specific item 
of property from one co-sharor, claiming to bo in 
possession of that property and that partial 
redemption is the proper relief in such a case : 
A.I.B 1923 Mad. 533. Appl. \ A.I.R. 1921 P.C. 125 
and 81 M L.J. ‘275, Dist. {Devadoss and Jackson, 
JJ.). GANAI'ATHI BHATTA U. BRERU Bhandary. 
106I.C.196 = 27 M.L W.206= A.I.R. 1927Had. 1089. 

D D. VOL. Ill—67 & 68 


HINDU LAW —AUenation^Oo-parcenep—Rights 
of co’paroenen. 

- Other co-parceners can prove that sale was 

nominal. 


When a member of a joint family has purported 
to sell bis share to a stranger and does not himself 
plead that the transfer was not a sale or that it was 
for no consideration, it is open to the other 
members of the family to put forward such pleas 
and prove that there was no sale or no considera¬ 
tion for the sale and thus retain that property for 
the members of the joint lamily including the 
member who professed to sell it: 6 Cal. 148 and 
26Mad. 690, BeJ.; 27 Mad. 162, Bel. on. ; 27 All, 271 
Dist.-, 37 Mad. 435, Expl. {Wallace, J.). MUTHU- 
SAMY GOUNDAN V. PALANI GOUNDAN. 

105 I.C. 845= A.I.R. 1927 Mad. 950 = 

33 M.L.J. 763. 

- Co parceners retaining benefit of the alienation 

cannot challenge it, 

A co-parcener purchased certain property, paid a 
portion of consideration from joint family funds 
and for the rest executed a mortgage of the same 
property in favour of the vendor. In a suit by 
other co-paroeners to set aside the mortgage, ^ 

Held, that the oo parceners are not entitled to 

have the mortgage set aside while retaining the 

benefit of the consideration money. {Hasan and 

Misra, JJ.). ABHAIUAT SlNGH v. RAQHO INDAR 

Partab BAHAI. 91 I C. 976=1 Luck. 1 = 

3 O.W.N. 40=13 0 L.J. 37 = 

A. I. R. 1926 Oudh 77. 

-There is no justification in reason or 

authority for the proposition that the liability of a 

Hindu oo-parcener as regards executory contracts 

{e.g., to sell land) is diflorent from his liability as 

to executed contract. A minor oo-parooner can 

enforce specific performance of the contract which 

18 highly beneficial to the family and not entered 

into by the deceased manager to discharge any 

debt : 26 Mad, 74; 32 Mad. 320; 2 P.L.J. 513 and 

3 L. W. 435, Foil. {Bupchand Bilaram, A. J C l 

LAESBMICHAND ISABDAS V. PiRM OF KHUSHAT- 

DAS MANGATBAm. 88 I.C. 116=18 S.L.R 230= 

A.I.R. 1925 Sind 330, 

——4,^2/co-i>arccner can challenge an alienation 
made vntnout necessity. 

A single member of a joint Hindu family, whose 
rights have been infringed by a sale of joint family 
property, can have the entire sale set aside, because 
if the vendors were entitled to deal with the joint 
family property, the alienation is wholly valid 
but as they were not entitled to do so, a single 
co-parcener cannot alienate even his own share • 
39 All. 437 (P. C.), Foil. {Dalai and Simjjson 
A. J. Cs.). Dwarka Prasad v. Ram Debi * 

n,/. ^ 771 - 0.329 = 100 . L.J. 360 = 

27 0. C. 14o=A. I. R. 1924 Oudh 120. 

- Suit by another co-parcener for his share onlu 

on ground of no necessity does not lie. 


A co-parcener in a joint family property who 
establishes that a member of the family has ilio 
nated that property without legal necessity, can sue 
to recover the whole property. He cannot be allow¬ 
ed to sue for his own share or any specific portion 
thereof for in a Mitakshara joint f .mily no parti 
cular share can be predicated as belonging to anv 
individual member. {Mnllickand Buckaill JT\ 
SHYAM SUNDER RAI V. JAOABNATH MISRa’ 

74 I.C. 768 = 2 Pat. 925=1923 P H.C C. 263= 

1 Pat. L R. 373 = 5 P.L.T. 193 = 

A.I.R. 1923 Pat. 590.W 
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HINDU L&W —Aiifination^o-paro6iiev—Rights 
of purchaser. 

—Alienation — Go-parcener — Rights of pur¬ 
chaser. 

■ Transferee has no right for separate possession 
—Suit for general partition must be filed—When 
prayer for separate possession can he granted. 

A transferee of an undivided interest of a member 
of a co*parcenary has no right to separate posses¬ 
sion of his purchase except by a partition of the 
whole estate belonging to the family claimed in a 
properly constituted suit for partition to which all 
proper persons are impleaded as parties. 

In the absence of anything on record to show 
that the array of parties is complete in the sense 
that there are no other members in the family for 
whom any provision either by way of maintenance 
or marriage portions has not to be made in the 
event of partition, and in the absence of any 
material to show that all the equities and right of 
all persons interested can be settled, the request for 
a grant of a decree for separate possession after the 
partition of the entire estate cannot be granted in 
a suit for possession by tbe purchaser: 9 N.Ij.R. 18, 
Foil. iKinkhede, A.J.C.). MamuJI v. DalpAT. 

104 I.C. 569= A.I.R. 1928 Nag. 37. 

- Property alienated worth more than alienor's 

share—Whole property should be allotted to alienee. 

Where in execution of a decree against a co¬ 
parcener, a specific joint family property was sold 
and the other co-parcener instituted a suit later on 
against the vendee for recovery of the property sold, 
and it was found that on the date of the sale, the 
value of the alienor’s share in the joint family 
property was considerably more than the value of 
the specific item of property sold. 

Heldy that the vendee was entitled to ask the 
Court in the co-parcener’s suit itself to allot the 
alienated property to his vendor’s shsre and thereby 
allow him to retain the property. {Devadoss^ J.). 
SIVANARAYANA V. MUTHUKUMARA. lOO I.C. 747 = 

38 M.L.T. 122=A.I.R. 1927 Mad. 1084. 
- Auction-purchaser of whole estate may chal¬ 
lenge alienations, 

A transferee of whole interest in joint family 
property even in an execution sale under money 
decree is entitled to contest the validity of a 
transfer made by one of the members of the family 
on the ground of want of legal necessity : 33 All. 
783 (P.B.), Appl. (Uears, C, J. and King, J.). 
RAJ BALLAW PRASAD V. DALIP ^ARAIN SiNGH. 

97 I.C. 344-A.I.R. 1926 All. 718. 

- Stra7iger purchaser if in possessio^i 7naij hold 

as tenant-in-cojnmon as also a person m possession 

under adverse possession. j w 

A stranger purchaser of the undivided share of a 
co-parcener in a joint Hindu family, if in posses¬ 
sion, need not be ejected in a suit for recovery of 
possession brought by an excluded co parcener, but 
can be declared to bo entitled to 

partition) as a tenant in-common with the other 

co-parceners; 3 Cal. 198 (P.C.), 

Each case (as to the propriety or otherwise of 
allowing the purchaser to 

be decided on its own facts : 26 Bom.^ \\Vnn Mr r« 
Held ; (Per Fawcett, J., m application for re 

view) The same principles apply to a person who 

is not a “purchaser” in possession of a joint faultily 

property. but is merely a person who had 

LicLsafully remained in possession by f 

his adverse possession. {Fawcett 

BHAN LA.vCMAN U. BUDHA. S 

50 Bom. 204 = 28 Bom. L R. 765 = 

A.I.R. 1926 Bom. 399. 


HINDU LAW—Alienation—Go-paroeaev—Setting 

aside. 

- Suit to set aside alienation should not he con¬ 
verted into one for general partition—Alienee must 
file separate partition suit and both may be tried to¬ 
gether to obviate possible plea of tes judietkia. 

It is not competent for the Court in a suit by a 
co-paicenei for setting aside an alienation of a cer¬ 
tain item of family property to grant relief which 
it would grant on a general partition. The proper 
course for the alienee would be to sue for partition 
and ask the Court to allot to his alienor the speeifio 
property conveyed to him and if the Court finds 
that the interests of the other oo-paroeners would 
not be prejudiced by allotting to the alienating co¬ 
parcener the specific property alienated by him the 
Court may allow the alienee to retain the property. 
His suit for partition is not barred by res Judicata 
by reason of a previous suit for setting aside the 
alienation. If both the suits are tried together 
there would not be any difficulty at all, as the 
possible plea of res Judicata can then be obviated : 
A.I.R. 1922 Mad. 112, 43 Dorn. 17, Bel. 

on; A.I.R. 1926 Mad. 241, Diss.from. [Devadossand 
Waller, JJ.). Kandaswami v. VELAYUTHA. 

96 I.G. 993=50 Mad. 320 = 
1926 M.W.N. 399=24 M.L.W. 367= 
A.I.R. 1926 Mad. 774 = 51 M.L.J. 99. 

Purchaser from co-paroener of his undivided 
interest is not a tenant-in-common as in Boinbay 
but only a holder of equity to get partition: 
38-Mad. 684 and 39 Mad. 265. Bel. on. {Spencer and 
. Odgers, JJ.). SHANMUGAM PIDDAI v. PANOHAU 
AMMAL. 95 I.G. 209=49 Mad. 596= 

23 M L.W. 551 = A.I.R. 1926 Mad. 683= 

50 M.L.J. 681* 

In a suit by a co-parcener for recovery of the 
property or for partition, the alienee is entitled to 
claim partition, if it can conveniently be done: 
40 Cal. 906, Foil. {Phillips and Venkatasubba Bao, 
JJ.). RAMASWAMI AYYAR V. VENKATABAMA 
AlYAR, 75 I.C. 406=46 Mad. 813— 

18 M.L.W. 183=1923 M.W.N. 786= 
A.I.R. 1924 Mad. 81 = 45 M.L.J. 203. 

- -Purchaser's right is to compel a partition^Se 

cannot take possession. 

A member of a Mitakshara Hindu.family has an 
interest which is capable of being attached in exe¬ 
cution of a decree as against him. But though a 
creditor can attach and purchase the interest of 
such a member it is not open to him to take posses¬ 
sion of that interest. He only acquires a right to 
conipol it partition. {^Dcis ciftd Kulwciftt Sdluxy^ 
MAORI PRASAD V. NAND KESHWAB. 

85 I.C. 1014=2 Pat. 380 = 6 P.L T. 742 = 

A.I.R. 1923 Pat. 451. 

I Alienation—Co-papcenep—Setting aside. 

—- Reversioners can challenge alienation. 

! If an alienation is made by on© member of a 
■ joint Hindu family, which is really not binding 
on the estate and afterwards that member dies 
and also the surviving members die, the tevot- 
sioners would have the right to challenge tbe alie¬ 
nation: 8A.L.J. R. 901, Ref. (Walsh and Sulaiman, 
JJ.). Sarju Prasad v. Manqad Singh. 

87 1C. 294=47 All 490=23 A L.J. 254= 
6 L.R.A. Civ. 201= A. I. R. 1925 All. 339. 
.. ■-Co-parcener seeking to set aside alienation 

must pay his share of amount supported by neces¬ 
sity. 

A sale-deed alienating the family property ^*9 
executed by tbe major of three brothers constitut 
ing a Hindu joint family on his own behalf 
not as manager of the family and by his mother 
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- acting as the guardian of his minor brothers. One 
of the minor brothers, on attaining majority 
brought a suit to recover the property on the 
^.ground that the sale was invalid being without 
• legal necessity and his mother not being entitled to 
execute the sale-deed on his bahalf. 

Seld, that the suit could only be decreed for 
‘^reoovery of the plaintifi's one-third share in the 
property subject to the payment of one-third of the 
amount found to be for legal necessity. {Daniels, 

A.J.C.). Mahbsh Dato. Ram asrb. 

67 I.O. 814^9 O.L j. 138^ 
A.I.R. 1922 Oudh 114. 

—Alienation—Co-parcener—Validity. 

- :—Alienation by a member of joint family — Prin’ 

•^eiples as to, considered. 

In the case of au alienation by a member of a 
joint Hindu family, three possible cases arise 
' (1) where the whole of the consideration, even 
after being allotted to the alienor’s shares only, is 
grossly inadequate, the whole transaction may 
have to-be set aside, making the consideration 
proved a charge on the family property, (2) where 
the whole consideration is not grossly inadequate 
and can be regarded as the price of the alienor's 
share, but is less than the value of such share, the 
transaction may be upheld as the sale of the 
alienor’s share only and the other members who 
■ question the transaction are entitled to recover 
their share of the property without being subjected 
’ to any other equity. In such a case, if the members 
are divided and the alienor leaves other heirs than 
the members who question the transaction, he or 
his heirs may have a right to contribution, and 
(3) where the consideration proved exceeds the 
' value of the alienor's share, the transaction may 
be upheld as sale of the alienor’s share only and 
for the excess a charge may be given over the 
shares of the other members : 26 M.L.J. 604 and 
A.I.R. 1927 Mad. 1116, NotfolL] 37 Mad. 435, Diss. 
from; (1917) M.VV.N. 273. Dist; 27 Mad. 162, Rel. 
on. {Kumarastoamy Sastry and Ramesam, JJ.). 
VENKATAPATHI V. PAPPIA. 113 I.C. 158 = 

31 Mad. 824=28 H.L.W. 228 = 
1928 M.W.N. 410=A. 1. R, 1928 Had. 788= 

S3 M.L.J. 489. 

- ATinors—Alienation by manager or father, and 

that by guardian distinguished. 

Ananthakrishna Aypar, J, —Sales conducted by 
co-paroeners among whom is the father or the 
manager of the family conveying out not only 
their individual shares, but also the shares of the 
minors of the family, stand on a different footing 
from sales effected by guardians of property of 
minors in which the guardians have no personal 
interest, for this reason that the oo-parceners who 
join in such sales have themselves got an interest 
in the property they purport to soil. {Srinivasa 
Aiyengar and Ananthakrishna Aiyer, JJ.). 
SATHAPPAN AMPALAM V. VADIVELU. 

109.I.C. 106=A.I.R. 1928 Mad. 430. 

- Power by two brothers to third to mortgage 

family property—Mortgage by the third to pay debts 
binding on family is valid. 

A power of attorney executed by two brothers in 
favour of the third provided among other things 
“in respect of any mauza or share of land owned 
and possessed by us. the executants, the said 
Mokhtar-Am shall grant simple or Zarpeshgi-Thika 
or make mortgage with possession,’’ 

Held, that those words were quite suflBoient to 
• confer the power to execute mortgage for debts for 
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which the joint family, consisting of the three 
brothers, waa liable. \Lord Carson,) DWABKA 
Nath Sinqh v. Kbshbi Mall. loi I.O. 377= 

1927 M.W.N. 433 = 31 C.W.N. 890= 
39 H.L.T. 270= A.I.R. 1927 P.G. 111 = 

53 M.L.J. 5g2(P.C.). 

■ ■ ■ "A mortgage of an undivided share is void but 
a share separated can be available as security for 
THortgage-debt. 

A mortgage of the whole ora share of the joint 
family property of a Mitakshara family is void and 
inoperative as against the property hypothecated 
and gives the mortgagee no rights even against the 
mortgagor’s undivided share but where the mort¬ 
gagor's interest has been separated from that of the 
other members of the family it may become 
available as security for the mortgage debt : 5 
P.L.J. 605, Ref. {Simpson and Dalai, A. J. Cs.). 
Ram Ratan w. Ganga BAKHSH. 71 I.C. 581= 

26 O.C. 248 = 10 O.L.J. 193= 
A.I.R. 1923 Oodh 265. 

- Validating circumstances, what are — Inter¬ 
pretation of Mitakshara, Ch. 1, Paras 27 to 29, 

The three circumstances which are mentioned in 
paragraph 28, Gh. 1 of the Mitakshara are excep¬ 
tions to the general rule laid down in paragraph. 
27 and must be deemed to be disjunctive clauses. 
The circumstances which would justify transfers 
of joint ancestral property by one of the members 
of the family are, as stated in that paragraph (I) a 
season of distress, (2) for the sake of the family and 
(3) specially for pious purposes. The last portion 
of paragraph 29 is not intended to be a limitation 
of pious purposes as mentioned in paragraph 28. 
{Mears, C.J. and Banerji, JJ.). SEI Thakurji- y. 
Nanda AHIR. 63 I.C. 546= 19 A.L.J. 380 = 

43 All. 560= A.I.R. 1921 All. 333. 
—-Mortgage by some co-parceners not for neces¬ 

sity and not by father for antecedent debt, does not 
bind even mortgagor’s undivided share. {Dawson- 
Miller, C. J., Jwala Prasad, Das, Adami and Buck- 
nill, JJ.). MATHUBA PRASAD V. RAJKUMAR 
MISRA. 62 I.O. 132=2 P.L.T. 407 = 

6 P.L.J. 526 = 1921 P.H C.C. 245 = 
A.I.R. 1921 Pat. 447 (F.B ). 

-^Alienation—Father. 

Admissions by. 

After-born son. 

Antecedent debt. 

Benefit to estate. 

Burden of proof. 

Consent of co-parceners. 

Court’s duty. 

Decree against. 

Extent of validity. 

Justifications for. 

Limitation. 

Powers of. 

Presumption. 

Refund. 

Rights of alienee. 

Setting aside. 

Son’s liability. 

Subsequent partition. 

Surety. 

Miscellaneous. 

—Alienation—Father —Admissions by. 

- Admissions by father cannot be used against 

No admission by a father cau be used against the 
sons in a case where they are impugnine thn 
authority of the father to make them liable for iho 
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father’s alienation of their property, alienated by 
him otherwise than as manager. {Ashworth, A.J.C.). 

Bhabath Singh v. sheodat Sharma. 

91 I.C. 189 = A.I R. 1926 Oudh 266. 
—Alienation—Father—After born son. 

— After-born son cannot challenge. 

A son cannot object to alienations validly made 
by his father before be was born or begotten, 
because be could only by birth obtain an interest 
in property which was then existing in his ances¬ 
tor; 34 Cal. 372, Bel-on. (Das and Adami, JJ.). 
HITENDRA V. SURHDEB. 115 I.C. 886 = 

8 Pat. 558 = 10 P.L T. 79 = A.I.R. 1929 Pat. 360. 

__ Bight of a son 6 orn after alienation explained. 

A son cannot object to alienations validly made 
by bis father before he was born or begotten because 
he can only by birth obtain an intercut in property 
which was then existing in bis ancestor. Hence if 
at the time of the alienation there has been no one 
in existence whose assent was necessary or if those 
who were then in existence have consented, he can¬ 
not afterwards object on the ground that there was 
no necessity lor the transaction. On the other 
hand, if the alienation was made by a father 
without necessity and without the consent of 
the sons then living it would not only be invalid 
against them but also against any son born before 
they had ratified the transaction and no consent 
given by them after his birth would render it bind 
ing upon him. The reason of the thing is not of 
course that the unborn son has any right in t^he 
family property at the time of the alienation but 
that on his birth he acquires a share in tho family 
properties as it then stands. If a previous aliena¬ 
tion of anv portion of the family properties was 
validated by consent or failure to set it aside in 
time on the part of the other members of the family 
then in existence, the property in which he acquires 
a share at birth is diminished to the extent of the 
portion thus alienated. If the alienation was in¬ 
valid he acquires a share in the whole property in¬ 
cluding the portion purported to be alienated, not 
because the alienation was an invasion of bis rights 
for he bad none, but because it was bad in itself 
and did not diminish the corpus of the joint family 
property : A. T. R. 1925 P. C. 33. Bxpl. (Ramesam 
and Thiruvenhaiochnriar, JJ.). 

AMIRTHALINGA THEVAN. 

1928 M.W N. 602 = 28 M L W. 634 = 

A.I.F. 1928 Mad. 986. 

- A grandson, who was not born at the time 

when ancestral property ^ 

dispr-sition. IhD prop, rty having 
at i time he had not como into 

noM .li/wnminr nnd Cornish, , r 030 = 

tlAMANI r. SuhltAMANtA. ^ ^ ^ ^10| 63.^^ 

_ Orand!io 7 i not horn at the time can 

A gmnison is entithd to challenge 

legal necessity even thou h h^^^ //.). 

date of the alic-nation. 08 I C 1012= 

B.miu RAt.r. MAHADEO j ^ 127. 

__ Aii.„ntionvith07it necessity and without con- 

:^fuXf"on can be attached by eubeeguenlly born 

obiect to alienations validly made 
A son caning t wia born or begotten ; but 

by hiB father before — by a father without 

to"estftranr^itrut“th" eJnaent of a aon than 
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living, it would be invalid uot only against him« 
but also against any son born before be had ratified 
the transaction : 11 W.R. 480 ; 12 C. P. L. B. 63;. 
16 Mad. 76 and A.I.R. 1924 Nag. 200, Appl, 
(Findlay, O.J.C.). Gunaji v. Ramchandba. 

94 I.C. 948= A i.R. 1926 Nag. 360. 

>■ ■ No fresh cause of action for after-born son. 

An after-born son does not get a fresh cause of 
action by his birth after the alienation but he can 
take advantage of the existing cause of action pro¬ 
vided the title has not completely vested in the- 
transferee. (Daniels, A.J.C.). OUDH Bbrari 
LAL V. dal Singh. 79 I.C. 666=10 0 L.J. 404=- 

A.I.R. 1924 Oudh ^5. 

-Sows born after alienation take subject to it. 

Sons and grandj-ons not born at the date of the 
mortgRge take by their birth an interest in the- 
family property subject to the mortgagee’s ^ rights 
in respect of the father’s shares as they existed at. 
the date of the mortgage and they are not entitled 
to object to the alienation of such shares. (KotyaV^ 
and Prideaua, A.J Cs.). RUKHMABAl v. VlTHUSA. 

78 I.C. 384= A. 1. R. 1924 Nag. 398. 

Can challenge only if it is invalid against sone 

holding at the date of the aUenati^. 

A BOH canDot object to alienations validly made • 
by bis father before he was born or begotten but if 
the alienation was made by a father without neces¬ 
sity and without the consent of sons then livings 
it would not only be invalid against them, but 
also against any son bom before they had rati¬ 
fied the transaction ; and no consent given by them, 
after his birth would render it binding upon him: 
33 All. 654 ; 11 W.R. 480. Fofi. 

If a previous alienation of any portion of tha 
family property >vas validated by con sent or failiue 
to set it aside in time the property in which he 
acQuires a share at birth is diminished to the extent, 
of the portion thus alienated. 12 C.P.L.R. 63, Foil. 

Any one son whose claim is not barred by time^ 
could recover the whole of the property to be held 
for tho benefit of the joint family : 35 All. 571. 


n the alienation is valid, the subsequently bom 
;on cannot sue to set it aside, but if the alienation 
B invalid the subsequently born son can sue not 
beca use the alienation was an invasion of hi^s righta 
^or bo had none, but because H was bad by itself 
tnd did not diminish the corpus of the joint family 
tTin.kpr Offn J.C.). Mansinqh t'. Karan 
”ngb^' * 78 i"c. 260 = A.I.R. 1974 Nag. 200. 

^ -Suit by one so7i does not bar a similar suit by 


:n after-born son. _ * xv 

A Hindu soUf who was in existenoc at the time 
lia father sold certain ancestral property, brought 
suit for recovery of the property sold but before 
he suit was decided another son was bom, 

Held, that such son also acquired a cause 
,f action as regards the same and the first suit 
lot being in a representative character, the second, 
uit by the second son is not afiected by the result 
u the first suit ; 19 A.L.J. 978, Ref. (Dalai, J.C.). 
ano Bahadur SINGH u. Rani SINGH. 

77 I.C. 353=10 O.L.J. 333=27 O.C. 10'7= 

A.I.R. 1924 Oudh 141. 

■Alienaiio^i by father —Son bom after, sets no- 

a 


ew cause of action. • v . 

A son born in a joint Hindu family acquires by 
irtb interest in ancestral property but does no 
muire any interest in any right to sue. The cause 
i action accrues alter an alienation when the pu^ 

laser takes posaession and a new cause of action- 
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does not accrue upon the subsequent birth of a son 
'in the family. In the case of au aft^r-born son the 
time from which the period of limitation is to be 
-reckoned is'the date of the transfer and as he was 
not bom on that date and was under no disability 
on that date he cannot obtain the benefits of the 
■provisions of S. 6 of the Limitation Act. When he 
'Cannot save limitation for himself he can give no 
benefit under S. 7 to his elder brothers: 40 Oal. 966, 
DisL; 8 W. R. 15 ; 23 W. R. 285; 4 All. 120, Ref. 
{Dalai and Wazir Hasan, A, J. Os.). RANODIP 
Singh v. Rameshab Prasad. 66 I.C. 938= 

» O.L.J. 45=A.1.R. 1923 Oudh 52. 

- After-bom son cannot challenge. 

A son born after execution of a mortgage by the 
'father could acquire no rights in the co-parcenary 
property as it stood before his birth but could only 
•obtain rights on his birth in the co-parcenary pro¬ 
perty as it then stood, i. e., although no doubt on 
'his birth he would obtain a share in the equity of 
redemption of the property, he would have no locus 
standi to challenge the mortgage or set aside on 
■any ground whatsoever. {Schwabe, C.J,, Oldfield and 
Coutts-Trotter, JJ.). KONGA RAMASWAMI ITER v. 
THUMBATASAMI. 70 I.C. 769=1922 M.W.N. 526= 

31 M.L.T. 370=16 M.L.W. 981 = 
A.I.R. 1922 Mad. 452. 

- “Mortgage by father — After-bom sons cannot 

challenge. 

The right of challenging an alienation made by 
the family manager is personal and is not inherited 
by the surviving members. Sons of the mortgagor 
•born after the mortgage take the family property 
as it existed at their birth and cannot impeach any 
previous alienation. Moti v. Kanya, 5 N. L. J. 181 
at 188, Foil. (Dhobley, A. J. C.). JAlRAil v. Ven- 
• KATRAO. 65 I.C. 658 = 5 N. L.J. 66= 

A. I. R. 1922 Nag. iQl. 

-Son conceived at time of alienation has same 

rights as son in existence—Subsequently born son 
can also challenge alienation : 16 Mad. 76 and 
33 xVll. 654, Ref. {Chevis and Scolt-Smith, JJ.). 
DwarkaDasv. Krisbankishore. 

61 I.C 628 = 2 Lah. 114 = 3 L.L.J. 349 = 
73 P.L.R. 1921= A.I.R. 1921 Lah. 34. 

- Subsequently born persons get no fresh right 

to attach. 

The right to challenge au alienation by an an¬ 
cestor of family property on the ground that it 
was not made for legal necessity is a right which 
comes into existence as soon as the alienation is 
made and is available at once to any member of 
the joint family, who being in existence at that 
time, has not consented to the alienation, but 
every person who is born into the family after¬ 
wards does not acquire a fresh right to attack such 
an alienation; 4 Ail. 120 (P.C.), Rel. on. {Lindsay, 

J" c.). Oudh Behari SINGH V. Suraj Bali. 

61 I.C. 801 = 8 O.L J. 205 = 
A.I.R. 1921 Oudh 127. 

_Alienation—Father—Antecedent debt. 

_ Sale for antecedent debt — A fourth of debt not 

for legal necessity—Sale cannot be impeached. 

Where the purchaser acts in good faith after due 
enquiry and is able to show that the sale was justi¬ 
fied by legal neceFsi*-y the mere fact of that part of 
the price is not proved to have been applied to a 
necessary purpose does not invalidate the sale, 

Held, that the sale >vhioh the vendor had to make 
in order to pay off his antecedent debts cannot be 
dmpeached simply because the vendee has not 
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established necessity for a portion of the price 
which is more than one-fourth and less than one- 
third of the total consideration. (Shadi Lai, C. J» 
and Agha Haidar, J.]. BUTA Mal v. GOPAI* 
Singh. 30 Punj. L.R. 532 (Lah.). 

- Antecedent debt—Meaning of. 

An antecedent debt means a debt antecedent in 
fact as well as in time that is to say, that the debt 
was truly in dependent and not part of the transac¬ 
tion impeached ; 46 A. 95 (P. 0.), Rel. on. {Shadi 
Lai, C. J. and Agha Haidar, J".). BUTA MAL v. 
GOPAL Singh. 30 Punj. L.R. 532 (Lah.). 

- Grand‘father—Debt of — Grandson's share if 

liable. 

A Hindu father or grandfather has special 
powers of alienating oo-paro‘jnary property for the 
payment of an antecedent debt wkioh is not incur¬ 
red for immoral or illegal purposes. In such a case 
the whole of the co-parcenary property is liable for 
the payment of the debts contracted by the pater¬ 
nal grandfather and the grandson is in the same 
position as the son. {Shadt Lai, C.J. and B^ide, J.), 
Ganpat Ram v. Sagar Mal. 114 I 0 703= 

30 Punj L.R. 99. 

- Alienation to discharge antecedent debt is bi/nd- 

ing. 

The managing oo-paroener of a joint undivided 
estate cannot alienate or burdeu the estate qua 
manager except for purposes of necessity: if he is 
the father and the reversionartes are the sons he 
may, by incurring debt so long as it is not for an 
immoral purpose, lay the estate open to be taken in 
execution proceedings upon a decree for payment of 
the debt. If ho purports to burden the estate by 
mortgage, then unless that mortgage is to discharge 
an antecedent debt, it would not bind the estate. 
(Broadway and Jai Lai, JJ.). ABDUL GHANI v. 
Sa&ISAB CHAND. 107 I.C. 385 = 

A.I.R. 1928 Lah. 101. 

-The fact that a previous debt in favour of 

the same mortgagee is set ofi and forms the consi¬ 
deration for the second mortgage deed does not 
prevent the former debt from being an antecedent 
debt: A.I.R. 1927 All. 150, Foil. {Sulaiman and 
Boys,JJ.). BABULALv. Mt. KashmirO. 

98 I C. 1037 (All.). 

- Bulk of consideration for antecedent debt — Alie' 

nation as a whole should be considered to determine 
' whether it should be upheld and to what extent in 
‘ each case. 

The propriety of the alienation as a whole has 
to be considered. It may be that in certain cases 
where the bulk of the coosidoration for an aliena¬ 
tion made by a father in respect of joint family 
property consists of antecedent debt or is justified 
by a legal necessity, the alienation may be held 
binding upon tho sons ; whore there is much more 
in an alienation than the simple question as bo the 
amount of tho consideration that might be of a 
valid character the Court must consider it in its 
entirety and come to the conclusion in the parti¬ 
cular circumstance of each case as to whether it 
should be upheld or set aside. {Wazir Hasan, 

1 A. J. C.). Gauri Shankar v. Badri Nath. 

! 88 I. G. 474= A. 1. R. 1925 Oodh 685. 

I ' — Antecedent debt includes debt under usufruc- 
I tuary mortgage. 

\ The language of proposition 3 in the case of 
Brij Narain v. Mangla Prasad, A.I.R. 1924 P.O. 
50 is broad enough to include debt incurred under 
usufructuary‘mortgage within the term ‘anteoedenk 
debt’. That language is not BUsoeptible of any 
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limitation restricting the term to such mortgage 
debts only as are incurred under a simple mort¬ 
gage alone. {Wazir Hasan and Kendall, A. J. Cs.). 
madho PBASAD V. NIAMAT. 84 I.C. 501= 

11 0. L. J. 579 = 27 0. C. 366= 
A. I. R. 1925 Ondh 185. 

- Court cannot enquire into prior history of 

the debt. 

Where a father sold a piece of land for paying oS 
certain money due on a prior mortgage this must 
be regarded as an antecedent debt and the Court 
cannot go backwards and find that only sum due 
as an antecedent debt was the orignal sum due on a 
promissory note prior to the execution of mortgage. 
{Sen and Pullan, JJ.). Shyam Lal v. Badri 
Prasad. 1929 A L.J. 1149=51 All. 1039 = 

A.I.R. 1929 All. 789. 

-Mortgages of joint family property executed 

for legal necessity are antecedent debts, and a sale 
executed in consideration of those antecedent debts 
is a good transfer, and is binding on the sons and 
grandsons; A.T.R. 192.5 P. C. 264, Foil, (Stuart, 
C. J. a7id Nanavutty, J.). Kailash SiNGH v. 
Balbhaddab Singh. 112 I. C. ISi (Oadh). 

- Debts mentioned in the deed fictitious—But 

vendee paying off real antecedent debts—Sale is valid. 
Per Sulaiman, J. —Antecedent debts of the father 
Unless tainted witb immorality or illegality are 
binding on the sons, and a transfer in lieu of them 
is perfectly valid. It does not make any difference 
in principle if a portion of the sale consideration 
though originally intended to pay off one antece¬ 
dent debt, is as a matter of fact, when it is dis¬ 
covered that that debt does not exist,honestly utiliz¬ 
ed to pay off another antecedent debt. When both 
the debts arc binding on the sons they cannot com¬ 
plain if one is paid off rather than the other. The 
payment of debts due from the father is considered 
to be one of the recognized legal necessities. When 
therefore, an antecedent debt has in fact been dis¬ 
charged, though not the one actually mentioned in 
the deed, the transfer should not be vitiated unless 
there be circumstances showing an attempted 
fraud. In cases whore false recitals are dishonest¬ 
ly and fraudulently entered in deeds of transfer in 
order to deceive persons entitled to challenge 
the alienation, a Court may prevent the transferee 
from shifting his ground and setting up his own 
fraud; 1 U.P.L.R. (A.) 119, Foil. 

Per Boys. J. — Alteration of the destination of the 
consideration is not itself sufficient to invalidate 
the transaction whore the actual disbursement 
would support an allegation of legal necessity. 1^^^ 
where the mis*description of the reason for the 
transaction is coupled with the further^ element 
that the reason had little or no existence in fact it 
cannot bo accepted as a broad proposition of gene¬ 
ral application that it is quite immaterial what pur¬ 
pose is set out in the deed if only the vendee or 
mortgagee can subsequently show th^t the money 
was in fact disbursed for a proper purpose. But he 
who seeks equity must do equity, and if m the 

peculiar circumstances ofa case eqiuty is 

on the side of the vendee, ho ought to be protected. 

Where the vendee was clearly very careless in 
not making proper enquiry at the outset, but on 
discoverv of his mistake he exercised proper cau¬ 
tion in securing that the money which J^e was to 
advance and which he still held was only devoted 
to objects which could have supported bU sale-deed 
if they had the original objects set out in the deed 
and where the father was himself behind the suit 
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for challenging the sale and therefore, the plaintifT 
could not really have suffered any surprise by the- 
defendant vendee setting up a good anteoedentt 
debt as having been actually discharged out of the- 
sale consideration Instead of the hollow one men¬ 
tioned in the sale-deed; 

Held, that the equities were all on the side of the- 
vendee and the sale to him should not be disturb¬ 
ed. (Sulai/man ai%d Boys, J J ). PIARE LAL u. 8BI’ 
THAKURJI. 88 I.C. 964=23 A.L.J. 909= 

6L.R.CiY. 537=A.I.R. 1926 All. 79. 

-Father as a manager executing a mortgage to* 

discharge antecedent debt—Mortgage is binding on- 
entire family estate : A. I. R. 1924 P. 0. 60, Foil. 
(Hasan and Misra, JJ.). JAI Narain v. MAHABIB' 
Prasad. 95 I. C. 837 = 2 Luck. 226= 

13 0. L. J. 574= .3 O.W.N. Sop. 23= 

A.I.R. 1926 Oadh 470. 

—--Mortgages can be antecedent debts whichi 

would justify for their liquidation a sale of family 
property ; A.I.R. 1924 P.C. 50. Foil. (Lord Blanes- 
hurohS LAL BAHADUR v. AMBIKA. 91 I.C. 471=- 

28 O.C. 371=47 All. 795= 521.A. 443= 
23 M. L. W. 220 = 12 0. L. J. 649= 
30 C. W. N. 701 = 1925 M.W.N. 852= 
2 O.W.N. 913= A. I. R. 1925 P.C. 264 (PC.). 

_Mortgage effected to discharge antecedent. 

^ebt—Sons are liable unless antecedent debt is im¬ 
moral or illegal ; 39 A. 437 (P.C.) and A. I. R. 1924 
P.C. .50, R«/. (Lindsay and Kanhaiya Lai, JJ.). 
KANHAIVA lad V. NirANJAN LAL. 86 I.C. 98= 
47 All. 351 = 23 A.L.J. 52=6 L.R.A. Civ. 247=- 

A. I. R. 1925 All. 367. 


_Alienation by father, in satisfaction of ear- 

ier mortgage and mortgage decree is for antecedent- 
lebt and if the debts are not tainted with immora- 
ity the sons are bound bv the alienation : 44 I. A. 
97 • A.I.R 1924 P.C. 60. Foil. (Hears, C. J. and'- 

^iggoti,J.). BHIMSINOH ram SINGH. 

84 I.C. 13=46 All. 301=22 A.L.J. 180 = 

5 L.R.A. Civ. 75 = A.I.R. 1924 All. 309.. 

■Father can alienate Joint property for ante- 

m «« .-A . . 


edent debt contracted on the security of family pro 

*crli/. ... • • 4 . 

Hindu father has power to alienate the joint- 

amily property for an antecedent debt where suoh 

ntecedent debt has been contracted on the security 
f the family property. This rule is not affected in 
nv wav whatever by the observation of the Privy 
;ou.^^il in 39All.4.37;42Mad. 711, (F. B.). Foil. 

Moti Sagar, J.). Daljit Singh «. Hari Ohand. 


_ Personal covenant in an earlier mortgage deed' 

— If an antecedent debt. 

A personal covenant given by a father at the 
time of entering into a mortgage could not be des^ 
cribed as “disconnected in fact as well as in time." 
Even if the personal covenant be contained in an 
earlier mortgage, as that earlier mortgage is an 
alienation and not a debt, there is no adteoedenoy 
on the principle of Chet Ram v. Ram Singh, A.I.R* 
1922 P. C. 247. Thus whether the personaB 
covenant be contemporaneous or previous, if it is- 
part of a mortgage, it is not antecedent in the legal 

sense, , . 

Whether there is an antecedent obligation dis-- 
sooiated in time and in fact from the sale or mort¬ 
gage in any particular case is a question of fact. 

Per Devadoss, J.—Where a personal covenant ta« 
pay is outstanding in a mortgage document 1 
cannot see why the covenant cannot sustain a su. 


1069 


CIVIL, OBI 



[NAL AND BBVBNUB 


1070 


HINDU LAW—AUeDatlon—Fatber^Anteoedeiit 
debt. 

sequent alieDation as an antecedent debt. {Spencer 
and Devadoss, JJ.). VADAMALAI v. SUBRAMANIA. 

71 I. 0. 130=16 M.L.W. 936= 
1923 H.W.N. 57=A. I. R. 1923 Mad. 262. 
- Mortgage in lieu of promissory-notes — Mort¬ 
gage binding on sons. 

Where a mortgage was taken by the creditor in 
lieu of pro-notes executed by the father and the 
father died in the course of the suit on the mortgage, 

Seld^ the effect of the novation of the contract 
was practically to render the earlier bonds unen¬ 
forceable. The consideration of the mortgage is 
therefore a good consideration binding on the sons 
who were charged under the Hindu Law with the 
responsibility of paying the debts due by their 
father. {Kanhaiya Lai, JC.). Ramsino v. Mt. 
RAQHUBANSA. 72 I.C. 877 = 26 O.C. 201 = 

A. I. R. 1923 0adh3. 

- Debt not immoral to purchaser's knowledge — 

Sale is valid. 

Where joint ancestral property bas passed out of 
a joint family either under a conveyance executed 
by a father in consideration of an antecedent debt, 
or under a sale in execution of a decree for the 
father’s debt, his sons by reason of their duty to 
pay their father’s debts, cannot recover that 
property unless they can show that the debts were 
contracted for immoral purposes and that the 
purchasers had notice that they were so contracted; 
39 All. 437 (P.C.), Bef. 

The principle holds good even where the father, 
whose debt was so paid, is alive ; 23 0 C. 214, Ref. 
{Kanhiaya Lai, ,4./.C.j.RAM NiDH v. ISHUBDIN. 

63 I.C 288 = 24 O.C. 161 = 
A.I.R. 1921 Oudh 117. 

- Sale not for antecedent debt, is not binditig on 

sons. 

The principle that when once ancestral property 
has passed out of a family under a sale-deed exe¬ 
cuted by the father the sons cannot recover the 
property merely by proving absence of legal neces¬ 
sity. only applies whore tho sale under which the 
property had passed away from the family is exe¬ 
cuted in lieu of antecedent debt or in execution of 
a decree for debt, but it does not apply to a sale 
for cash down: 39 All. 437 (P.C.), Bxpl. and Foil. 
{Daniels, J.C.). LACHHMAN SHUKUt. v. Ram- 
KISHORE. 64 I. C. 220 = 24 O C. 218 = 

AIR. 1921 Oadh 102. 

-- Sons cannot question alienation save by show¬ 
ing that the debts were illegal or immoral to the 
knovjledqe of the alienee. 

Whore joint ancestral property has passed out of 
a joint family, either under a conveyance executed 
by a father in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for 
the father’s debts, his sons, by reason of their duty 
to pay their father’s debts, cannot recover that pro¬ 
perty, unless they show that the debts were con¬ 
tracted for immoral purposes and that the purcha¬ 
sers had notice that they were so contracted; 5 Cal. 
148 (P.C.), Foil. (Wazir Hasan, A.J.C ). BASDEO 
LAIi V. MAHABIR. 59 I.C. 570=8 O.L.J. 18 = 

A. I. R. 1921 Oudh 63. 

Antecedent debts need not he unsecured debts. 

Rer Full Bench {Dawson Miller, C. J., Dissent¬ 
ing) ;—A mortgagee is entitled to enforce a 
mortgage, executed by the father ol a joint Mitak- 
shara Hindu family, against the father and sons, 
even in absence of legal necessity provided the loan 
^as not raised for an illegal or an immoral put- 


HINDU LAW — Alienation—Fnther—Benefit 

estate. 

pose where the consideration for the mortgage is a' 
debt which though in substance and in reality in¬ 
curred antecedently to the mortgage, is incurred on 
the security of joint family property or the object 
of the mortgage is to raise a loan to pay such a 
debt: 5 P.L.J. 120 and 61 I.C. 102 ; 6 P.L.J. 72 ; 
A.I.R. 1921 Patna 18. Overruled, Al All. 236 (P.B.), 
Diss. from ; 42 Mad. 711 (F.B.), Foil. ; 39 All. 437 
{R.C.),Discussed\Other cases referred. {Dawson Miller, ■ 
C.J., Jwala Prasad, Das, Adami and Bucknill, JJ'.). 
Mathuba Mtsra V. Rajakumar Misra. 

62 I.C. 132=2 P L.T. 407=6 P.L.J. 526= 
1921 P.H O.C. 245= A.I.R. 1921 Pat. 447 (F.B.). 
—Alienation—Father—Benefit to estate. 

-Where the father manager mortgaged the 

family property—a share in a village—in order to 
purchase another share in the village over which 
be had a’usufniotuary mortgage and which was for 
sale, 

Held, the mortgage was binding ou the family : 

1 P.L.T. 136 and 24 C.W.N. 938, Rel. on. {Ross and 
FazlAli, JJ.). Jan Hohammad V. Bieoo Mahto. 

116 I.C. 33 = 7 Pat. 798 = 10 P.L.T. 811 = 

A. 1. R. 1929 Pat. 130. 

- Sale resulting in benefit to family should be 

upheld. 

Where the father was neither a spendthrift nor 
a profligate but a well-behaved person possessing 
considerable experience of the world, and he was 
in his youth a patwari, was next employed as 
manager of the estate of his brother-in-law and 
then a pleader’s Munsbi, and where it was found 
that the land sold was quite unproductive yield¬ 
ing no income but the vendees paid a large amount 
for it because it adjoined their house which they 
wanted to extend. 

that the sale was for benefit of the family 
and was not assailable by his sons. {Zafar AH and 
Addison, JJ.). KAREMCHAND v. RAM LABHATA 
MAL. 96 I.C. 443=7 Lah. 476=8 L.L J. 283= 

27 P.L.R. 444= A.I.R. 1926 Lah. 468. 

' Mortgage by, to clear encumbrance on pre¬ 

empted property—No benefit to family proved— 
Sons are not bound : S3 All. 242 and A.I.R. 1923 
All. 218, Dist. {Daniels and Neave, JJ.). Bhagwati 
Singh v. Gurcharan Dube. 92 I.C. 332= 

5 L R. A. Civ. 647= A.I R. 1925 All 96. 

— Alienation actually resulting in benefit to the 
estate should be upheld. 

Where the father was under no necessity to sell 
the estate but for various reasons be wanted to get 
rid of it ; no enquiry was made by the purchaser ; 
the bulk of the consideration was employed in a 
loan and on apparently good security, and tho net 
result of the transaction was an increase of about 
Rs. 750 per annum in the income of the family. 

Held, that the sale resulted in an actual benefit 
to the family and should therefore be upheld: 

1 Pat. L. T. 535, Ref. {Baker, J.C. and Prideaux, 

A. J.C.). BHAGWAT y. ANANDRAO. 86 I.C. S15 = 

22 N L.R. 136= A.I.R. 1925 Nag 302. 

- Benefit apart from necessity cannot support 

alienation. 

The sale by the father of undivided ancestral 
family lands is not binding on the sons where there 
is no necessity for the sale, no present pressure on 
the estate, no reasonable marriage expenses of any 
female members of the family to be met, no Govern¬ 
ment or other revenue to be paid ox any of the rosb 
of the usual matters considered to be necessary 
purposes. The fact that the father acted 6ona fide 
and thought that what ho did would be for the 
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HINDU LAW — Alienation—Fathep^Beneflt to 
estate* 

benefit of himself and hie sons is not enough to 
support the sale. (Sadasiva Ayyar and Coutts 
Trotter, J.). DOBASAMl ATTAR U. 8. VBNKATA- 
RAMA AITAR. 63 I.C. 228=13 H.L.W. 618 = 

A.I.R. 1921 Had. 610. 
-A reversioner inheriting property from a col¬ 
lateral gets absolute estate and his sons and grand¬ 
sons cannot impeach alienations of the property 
made by him. A mortgage by father binds the 
farnily property if made for family benefit or neces¬ 
sity or to pay an antecedent debt. {Staart ani 
Kanhaiyahal, A.J.Cs.). BHARAT SiNGH v. 8 ars- 
RUTI Singh. 60 I.c. 137 = 7 O.L.J. 43^= 

23 O.C. 244. 

—Alienation—Father—Barden of proof. 

- Son% dUputinq connderation ouqht • to*iprove 

that property is ancestral. 

Sons and grandson disputing the consideration 
of mortgage-deeds exeou'jed by the father have to 
prove that the property is ancestral in order to 
entitle them to question the consideration. They 
cannot question alienation when the property is 
proved to be self-acquired property of the mort¬ 
gagor. {Stuart. G. J. and Srivastava, J.). Mt Brij 
Kunwar V. Sankata Prasad. 123 I. C. 841= 

6 O.W.N.9J3= A.I.R. 1933 Oadh 39. 

-“Manager executing mortgage to secure future 

advances of money and obtaining such advances— 
Onus lies on alienee to show, oontraoting of debt 
was act of prudent manager. (i2css and Chatterji, 
JJ.). BISWAN.ATH SiNGH v. KATBSTHA COR¬ 
PORATION. 119 1.0. 4)5 = 8 Pat. 433 = 

''^lO P.L T. 379 = A.I.R. 1929 Pat. 412. 

- Alienee to prove that alie7iafion was to dis- 

charge antecedent debt—Then onus is shifted to sons, 
to prove debts were immoral or illegal. 

Those who deal with a person who has only a 
limited interest in property and who professes to 
dispose of a larger interest are bound to 

make out the facts which authorize such a dis¬ 
position, Tbe only difference between the powers 
of a Hindu father as manager of the family, and 
that of other manager, is that the father can sell 
the property also for an antecedent debt of his 
which is neither illegal nor immoral. The sale will 
be valid if it was made to dtsoharge an antecedent 
debt contracted by tbe father and to the extent 
necessary to discharge that debt. The onus lies on 
the purchaser to prove that it was to discharge an 
antecedent debt of the father that the sale to him 
was made or that he, after using reasonable care to 
ascertain the existence of such cirotimstances that 
would justify the sale, has acted in good faith. ^ If 
the sale is proved to have been made for disoharging 
the father’s antecedent debts, then only the onus is 
shifted to the sou s to establish affirmatively that 
the said debts were illegal or immoral and that the 
purchaser had also notice that they wore of such a 
character: A.I.R. 1922 Mad. 112, Expl.', A.I.R. 1925 
JIad. 1248, Diss. fro7n. (Ramesa7n and Thvru- 
venltatachariar, j’j.}. Iti the matter of 
LINGA THEVAN. 112 IX. 553= 

1928 M.W.N. 602=28 M.L.W. 634 = 

A.I.R. 1928 Had. 986. 

-Purchaser of land belonging to the joint 

family from a father has to prove the legal neces¬ 
sity or anteci dent debt. It is only when the burden 
has been shifted by some prxTTta facie eviden^, 
that the sons can be called upon to show that the 
transaction was illegal or immoral or otherwise not 


HINDU LAW — Alienation—rFatherrr-Bdrdeii’-iifi^ 
proof. sriiftf 

binding upon them. {Mullich. Ag.C.J. and Wort, if\)i 
JOKBER GOSAIN V, GANESH SiNGH. . r 

106 L C. 18’=8 P. L. T. 704= 
A. I. R.> 1928 Pat. 54. 


-^Private alienation—No onus of proof lies-on 

the son challenging alienation—Alienee must prove 
legal necessity or antecedent debt. {Dalai, A.J.O,). 
Jagat Singh v. Bikram Singh. 

88 I.O. 900=A.I.R. 1925 Ondh 678. 

-Sons must prove illegality or immorality 

only in case of antecedent debt or execution sale. 
In other cases, for example, of alienation for cash 
alienee must prove legal necessity. {Daniels, J.). 
Muneshwab laii i>. Amar Nath. 78 IX. 626= 

5 L.R.A. CiT. 286= A.I.R. 1924 All. 498;' 

- - ■' Transferee to prove legal necessity or antece^ 
dent debt. 

It is only when the property has passed out of the 
family on account of an antecedent debt or where it 
has been sold by public auction, that the sons can¬ 
not challenge the alienation unless they show that 
the debt was tainted with immorality. It is not 
correct to say that in every case where the property 
has passed out of the family (though under a pri¬ 
vate sale not in lieu of any antecedent debt and 
even when the legal necessity has not been estab¬ 
lished) the sons cannot challenge it unless they 
show that the debts were contracted for immoral 
purposes. Where a property has been sold by the 
father and the sons bring a suit to recover it, and 
apparently the property has not been sold away at 
public auction, then it lies upon the transferee to 
justify the alienation of the estate by showing that 
the debt was in lieu of some antecedent debt or 
that the alienation was for some h'gal necessity: 
A.I.R. 1917 P. 0. 61, Ref. {Lindsay and Sulaiman, 

JJ.). SAHBB SINGH ti. GIRDHARI LAE. 

73 I.C. 1024=45 All. 876=4 L.R.A. (Civ.) 284 = 

A.I.R. 1924 All. 24. 

- Necessity for sale proved—Sons to prove that 

necessity could have been otherwise met. 

When the purchaser has proved that the sale 
was effected for a purpose which would constitute 
valid necessity for the transfer, the burden is shift- 
rd on those who repudiate the transaction to prove 
that such necessity could have been^ satisfied by 
ways other than the sale of joint family property. 
Where no evidence has been produced by them for 
this purpose, the presumption is that no such evi¬ 
dence existed. {Dalai, J.C.). BASHIRUDDIN Khan 
V MAHADEO Singh. 79 I.C. 663=27 O C. 26= 

11 O L.J. 565= A.I.R. 1924 Oadh 306. 

__ Burden on transferee to show validity of cons*' 

deration. 

Where the property has passed out of the family 
by foreclosure or sale in execution of a decree or 
where such a decree has been passed and new 
rights have come into existence, the burden lies on 
the sons to prove that the transfer was made for 
an immoral purpose but where there has been a 
transfer for cash down and the son contests the 
legality of the sale the burden lies on the vendee 
to prove the valid nature of the consideration. 
{Dalai, J.C.). JANG BAHADUR SINGH V. RANI 
Singh. 77 I.C. 353=10 O.L.J. 353=27 O.C. 107= 

A.I.R. 1924 Oadh 141. 

Alienee must show connection between 
debts of the father and the consideration paid by 

him. {Martineau and Harrison, *^*^*i' 

MALIK Khan OHAND. 73 I.c. 818=8 L.L.J.481 — 

A.I.R* 1923 Lah. 265* 
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SIMD0 LAW—llienation—Father—Burden of 
proof. 

- Vendee need not prove necessity. 

In the absence of a finding that a father has 
"been recklessly extravagant or wantonly wasting 
his property, the vendee of the property from the 
•father is not required to prove that the previous 
■debts were contracted for necessary purposes ; he 
has only to prove their existence. The son cannot 
impeach such a sale. (Martinedn, .T".). JAOAT 
SIKGH V. GANDA SiNGH. 69 I.C. 47 = 

A.l.R. 1922 Lah. 301. 

-Consideration made up pHttly of amount of 

previous mortgage and partly of cash paid at the 
’time—Son challenging sale—Regarding antecedent 
debt, son cannot succeed except by proving debt to 
be immoral—Regarding other items, vendee should 
prove legal necessity. {^Case-law discussed). {Abdul 
Raoof and Sarrison, -TJ.). Latq SfTAH w. Dina 
■NATH. 63 I.C. 513= 3 L. L. J. 491 = 

A.l.R. 1921 Lah. 304. 
—Alienation—Father—Consent of co-parceners. 

- Consent of co parceners is not ^vecessary. 

The consent of the other co-parceners is not 
•essential where the managing co-parcener makes 
•an Alienation either for a valid necessity or for 
'the benefit of the family; A.T.R. 1926 All 618, 
Foil. {Zafar Ali and Addison, JJ.), KaramchaND v. 
RAM LABHAYA MAL. 96 I.C. 443=7 Lah 476 = 

S L.L.J. 283 = 27 P.L.R. 444= A.l.R. 1928 Lah. 438. 

-A transaction by the Manager can be Tati6ed 

by the son so as to estop the latter from afterwards 
disputing it; 38 Mad. 396, Foil. {Daniels, J.). 
«HEO Dev V. Habhi Ulbah Khan. 

7S I.C. 872=A.I.R. 1924 All. 721. 
—Alienation—Father—Court’s duty. 

- Details need not be scrutinised if sale is for 

necessity. 

In a case of alienation by a father if the transac- 
•tion itself is good, i.e . there is legal necessity 
and is such as would be authorised and would be 
binding on the Joint family, the mere fact that the 
father does not describe himself as mauager of the 
joint Hindu family would not make it unauthoris¬ 
ed. It is not necessary to scrutinise all the 
•details of sale con.sideration if the Court is satis¬ 
fied that the transaction itself is for legal neces¬ 
sity; A.l.R 1916 P.C. 220; A.l.R. 1924 P.C. 50 and 
34 All. 296, Ref. {Sulaiman and Pullan. JJ.). Ram 
PRASAD V. KaNHAIYA LAL. 120 I.C. 549= 

1929 A L.J. 1223= A I R. 1930 All. 73. 

- Suit by mortgaqee for possef^sion, on mortgage 

.executed by father—Sons questioning mortgage on 
ground of legal necessity—Question can be agitated in 
that suit. 

Where on a mortgage executed by a Hindu father, 
the mortgagee brings a suit for possession of the 
mortgaged property, impleading the sons of the 
mortgagor as defendants, if sons question the 
mortgage on the ground that it was neither justi- 
■fied by legal necessity nor supported by any ante- 
•oedent debts it is necessary to determine in such 
suit whether or not the mortgage is binding 
-upon the sons : .A.l.R. 1917 P.C. 41, Ret. on; 

A.I. R. 1926 Oudh 357, Bxpl. {Wazir Rasan, C.J., 
Rasa and Srivastava, JJ.). Anoraj Bahadur 
•Singh v. Ramrup. A I.R. 1930 Ondh 284 (F.B ). 

__ .jVhether the sale as a whole was justified 

-should be found. ...... . , 

Where a sale by a father is impeached on the 
•ground of want of legal necessity by a son, the 
•question to be decided is not whether his share of 
*he property sold might have been justified by 
qgal necessity but whether the sale of the 
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whole property actually efieoted was so justified \ 
A.l.R. 1927 P.O. 37, Foil. {Macnair,A.J.C^. KAMTA 
Prasad v. Madhavrao. 116 I.C. 648= 

12 N.L.J. 1=25 N. L. R 28= 
A.l.R. 1921 Nag. 60. 

.. -.-Mortgagor, a debauchee—Part of the con¬ 
sideration applied to a prior debt—Court should 
enquire whether the mortgagee had reason to sup¬ 
pose that prior debt was incurred without legal 
necessity, {he Rossignol, J.). JAGTR SINGH v. 
pAHARA Singh. 42 P.L.R. 1921= 

A.l.R. 1921 Lah. 366. 

—Alienation—Father—Decree against. 

-Where in a suit upon a mortgage executed 

by a Hindu father four of his minor sons were 
impleaded with the mother as guardian ad litem 
but the plaintifi failed to implead one other minor 
son and the latter subsequently sued to assert 
his rights though in the prior suit the suit was 
contested on behalf of the minors on all possible 
grounds, 

Held, that the later suit was not sustainable. 
{Adami and Wort, JJ.). RaghuNANDAN PrASAd 
V. GHANANDAN. 11 P.L T 483= 

A.l.R. 1930 Pat. 321. 

■^lortgage executed by father for antecedent 
debt neither immoral nor illegal, being binding on 
son, decree passed against father in suit for sale 
of mortgaged property binds son though ho is not 
party to it: 17 All. 537, Not foil.; A.l.R. 1924 P.0.50. 
Rel. on. {Banerji and King, JJ.). JWALA NATH 
V. Chhangamad. 118 I.C. 383= 

1929 A. L. J. 612= A.l.R. 1929 AM. 553. 

- Mortgage decree is binding on sons even though 

they V'.erc not parties to the suit. 

A Hindu father fully represents his minor 
sons in a mortgage suit brought against him and 
the decree obtained in such suit against the father 
is binding on the sons, though not made 
parlies to the suit, and acts as res judicata : 
A.I R. 1914 P.C. 136 ; 34 Bom. 354, Rel on; 40 Bom. 
248 and 41 Cal. 727, Dist. {Baker, J.).MadHUSUDAN 
PANDURANO V. Bhaqwan atmaram. 

118 I C. 788=31 Bom. L. R. 393= 
S3 Bom. 444= A. I. R. 1929 Bom. 213. 

- Mortgage decree is binding on sons though 

they were not parties to the suit—Pious duty of the 
sons. 

Though a son is entitled to a declaration that a 
mortgage effected by his father of the joint family 
property is not binding on him as a mortgage unless 
the consideration of the mortgage is an antecedent 
debt of the father not being illegal or immoral or 
the money is borrowed for family necessity, but 
if a decree has been obtained by the mortgagee 
against the father even if the son has not been 
impleaded as a defendant, then the family property 
is available for sale in execution of such a decree 
ou the ground of the pious duty of the son to 
pay the debts of his father: 53 P.R. 1901 and 
A.l.R. 1924 P.C. 50. Foil. {Zafar Ali and Jai 
Lai, JJ.). Ujagar Mal v. Ramditta Mad. 

Ill I.C. 787 (Lah.). 

-Mortgage by father—Decree against father 

and minor sons cannot be sot aside on the ground 
that the minors were not properly represented in 
the suit, by proper guardians ; 34 All. 549, Foil. 
{Mukerji and Ashworth, JJ.). BHAIRON Shanear 
Singh v. Shiam Singh. 102 I.C. 6= 

A.l.R. 1927 AIL 746« 
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HINDU LAW — Alienation — Father — Decree 
against. 

- Compromise decree in mortgage suit, provid¬ 
ing for sons' shares to he sold is binding on sons. 

A compromise decree in a mortgage suit provided 
that if the decree was not fully satisfied out of the 
sale proceeds the balance of the decretal amount 
may be recovered from the mortgagor personally or 
from the assets of the mortgagor in the hands of 
his sons. The sale proceeds proving insufficient 
the decree-holder sought to execute the decree by 
sale of other property belonging to the mortgagorand 
the sale of the interest of his sons in such property, 
Held, that the interest of the mortgagor in joint 
family property as well as the interest of the sons 
of the mortgagor could be sold in execution as the 
debt incurred was their father’s and was not shown 
to be either immoral or illegal. (Wazir Hasan, 
A.J.C.). MT. MAHABAJI i>. RAGHMAN. 

89 I.C. 476 = A.I.R. 1926 Ondb 61. 

— . Where a mortgage by father has merged into 

a decree, it is not sufficient for sons to prove that 
it was without necessity, but they must prove 
that it was for illegal or immoral purposes : 
A.I.R. 1926 Oudh 321, Foil. iStuart, C.J. and Rasa, 
J.). Kedar NATH V. Shankar Datad. 

94 I.C. 250 (Oudh). 
■ ■■ Sale in eccecvtion of money decree against father 
—Son must prove immorality (o avoid sale. 

Where joint family property is sold in execution 
of a money decree obtained against the father alone, 
the son cannot get rid of the sale without proving 
that the debt in respect oi which the decree was 
obtained had been incurred by his father for what 
the Hindu Law would call an immoral purpose: 
13 fal. 21 and A. I. R. 1924 P. C. 50, Foil.', 
AJ.R. 1924 All. 11 and A.l .R. 1924 All. 169, Ref. 
{Mears, C. J. and I’iggott.J.). RanJIT SINGH v. 
Raman Singh. 87 I.C. 654= A. I. R. 1925 All. 78t. 


— Minor so?i of mortgagor not made party — 
not bad jor non-joinder—But decree does not bind 
mi/nor. 

Where a mortgage is executed by two Hindu co¬ 
parceners and the mortgagee sued them without 
impleading the minor ton of one of the executants, 
the suit is not bad for non-joinder of parties but 
may be decreed as against the actual mortgagors. 
But the suit is not good on tho ground that the 
major defendants represent the minor who ba.s not 
been impleaded. The minor co-parcenec can after¬ 
wards set aside the alienation on any legitimate 
grounds: 34 All. 549 and A.T.R. 1924 All. 9' S,Dist. 
\Sulaimanand Rifves, J J.) NATHU v. RAM SaRUP. 

87 I.C. 700=47 All. 427=23 A.L.J. 246 = 

A. I. R. 1925 All. 333. 

Attachment in execution of decree against 
Father — Sons' shares are liable unless debts are 
illegal or immor al. 

If tho joint ancestral property of a Hindu family 
governed by the ^litakshara law is attached in 
execution of a personal decree obtained against the 
father of the family, his sons can only secure the 
exemption of their interest in thesaid property 
from attuebmont or sale by sntisfying the Court 
that tho debt in respect of which the decree was 
obtained was tiiuted with immorality.or \yas other¬ 
wise such a debt as it could not bo the pious dutj' 
of tho sons to satisfy. The sons’ liability is not 
postponed till after the father’s death. (Meurs, 
C.J. and IHqqott, J.). ABDUL KARIM V. RAM 
KlSHORE. 86 I.C. 837 = 47 All. 421- 

23 A.L.J. 196= A I.R. 1825 All. 327, 

- Mortgage-decree against fathen—Son's shares 

liable. 


HINDU LAW — Alienation — Father — Decree 
against. 

A mortgage decree can be enforced against the* 
ancestral property in the hands of the sons and 
grandsons of the mortgagor unless they can show* 
that the mortgage debt was illegal or immoral. Itr 
is not sufficient to show that the transaction waa- 
extravagant or reckless or that the money might* 
have been got at a cheaper rate of interest. The 
sons are liable not only for the original mortgage- 
amount but also for the interest. 

Semble : The son might perhaps take an objection 
that the stipulation for interest was in the nature 
of a penalty. (MuUick and Ross. JJ.). TiKAlT Qaya»' 

Nath V. Pandit Malhjyi vaidija. 

90 I. C. 276=6 P.L.T. 507 = 1925 P.H.C.C. 160= 

A. I. R. 1925 Pat 588. 

-When a decree is passed against the father- 

who is the manager of an undivided Hindu family, 
before it can be executed against the joint family 
property, all that is necessary is that it should ap¬ 
pear that such a decree was as a matter of fact 
passed against the father in his capacity as repre¬ 
sentative and manager, and it is not necessary that- 
the decree should be so drawn in express terms. 
(Kennedy, J.C. and Raymond, A.J.C.). NARUMAL 
MULCHAND V. Jagatmal Thabumad. 

911 G. 740=A.1.R. 1925 Sind 288. 

-Where joint ancestral property has passeA' 

out of a joint family under a sale in execution of a 
decree for the father’s debt, the sons cannot recover 
that property unless they show that the debts 
were contracted for immoral purposes and that thc- 
purohasers bad notice that they were so contraotedr 
1 I. A. 321 and 39 A. 437 (P.C.), Foil. (Kanhaiya Lai, ■ 
J.). Jadubir V. Gajadhar. 75 I.C. 785= 

21 A.L.J. 809 = 5 L.R.A. Civ. 53= 

A.I.R. 1924 All. 169. 

-Hindu SODS cannot recover joint family 

property which has been sold in execution of a- 
mortgage decree against their father without show¬ 
ing that the mortgage debt was for illegal or 
immoral purposes : 44 Cal. 524 and 42 All. 68;' 
A.I.R. 1922 All. 310; 48 Cal. 41, Foil. (Ryves and' 
Daniels, JJ.). SiTLA pRASAD v. Mt. CHAMEDI 
BAHU. 75 I,C. 316 = 21 A.L.J. 683= 

4 L.R.A. CiY. 326 = A.I.R. 1924 All. 111. 

•Foreclosure decree against father—Sons not 
parties—Decree is binding on sons. 

A son or grandson cannot escape the effect, of a- 
foreclosure decree passed against hia father or 
grandfather on a mortgage executed for purposea 

binding on the family estate merely because he- 
was not impleaded by name in the suit. It is open 
to such a son who is not made a party to a suit to- 
show that a debt in respect of which the mortgage 
was executed was not really antecedent in the 
sense accepted by the Privy Council or that if 
antecedent it was for a purpose either illegal or 
immoral, but where the mortgage was within the 
scope of the father's authority the sons are bound' 
by the decree and they may not be impleaded by 
name: 34 A. 549 {F.B.) ; 39 A. 437 (P.O.). Foil. 
(Daniels and Dalai, A.J. Cs.). BhagiratHI v- 
PANDIT Onkab Nath. 72 I.C. 142=10 O.L.J. 165= 

A.I.R. 1924 Oudh 17. 

- Foreclosure decree against father hinds sons- 

though not made parties. 

Where the father mortgaged certain properties to • 
the mortgagee and the latter brought a suit thereon 
against tho father alone and got a decree and in 
execution thereof the property was sold, 

Held, that in the absence of anything to show-^ 
that the debt due by father was a personal debt* 
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HINDU LAW ~ Alienation—FAther—Extent of 
validity. 

and the suit \?as brought against him in his perso¬ 
nal capacity or that the mortgagee had a notice of 
the existence of the sons, it is not open to the sons, 
after the property has passed out of the family to 
set up their right against the remedy obtained by 
the creditor in enforcement of his debt: 6 O.C. 101, 
Foil. (KanhaiyaLal, J.C.), BhagwAti Prasad 
V. Kodlu Ram, 70 I.C. 941 = 

25 O.C. 2S6 = A.I.E. 1923 Oudh 54. 
—Alienation—Father—Extent of validity 

-Sale not binding on son’s share —Possession to 

he given of the whole—But purchaser’s right to 
father’s share to be declared. 

A purchaser of an estate from a Hindu father, 
■when the sale was not binding on the share of the 
son, was liable to be dispossessed by the son 
of the whole and every part of the undivided 
estate while the family remained undivided, 
though the purchaser may have remained in pos¬ 
session for many years: 9 N. L. R. 18. Foil.’, 
89 Mad. 265, Bel. on; A.I.R. 1926 Bom. 399, Ref. But 
a declaration in favour of the purchaser about his 
right to the father’s share should form part of the 
decree- 3 Cal. 198 (P. C.). PoU. {Maenair. A.J.C.). 
KAMTA PRASAD V. MADHAV RAO. 116 1.0.648 = 

12 N.L.J. 1 = 25 N.L.R. 28=A.I.R. 1929 Nag. 60. 

__A Hindu father’s alienation of certain pro¬ 
perty was held to be not binding on his son’s 
shares. One of his two sons had died: 

Seld : that the other son is entitled to a half 
share of the property sold, that being his share of 
the property when he impeached the sale: 
2 0P.L.R. Ill* Dist. {Macnair, A.J.C.). KAMTA 
PRASAD V. MADHAV RAO. 116 1 0. 648 = 

12 N L J- 1 = 25 N L.R. 28 = A.I.R. 1929 Nag. 60. 
_:^Iortgage for cash and to pay previous mort¬ 
gage—Sons can sue to set aside, pleading want of 
necessity for both mortgages—Previous mortgage 
itself for cash, ia notan antecedent debt to support 
subsequent mortgage, but if creditor had paid it 
after bona fide enquiry as to necessity, it will be 
binding on the sons; 16 N.L.R. 64, Approved. 
(Ffallifax Eolval and Dhobley, A.J.Cs.). DHUDA 
V. NaRAIN. 66 I.C. 239=5 N.L.J. 73 = 

A-I.R. 1922 Nag. 28 (F.B.). 

—Alienation—Father-Justiflcations for. 

_ Jrnmoraliiy or illegalUy of debt—When sons are 

hound to prove. , 

The circumstances in which it is necessary for 
the sons to show that the debt was illegal or 
immoral in order to recover the property are two 
only. The first is. where property has passed out 
of the family under a conveyance executed by a 
father in consideration of an antecedent debt in 
order to raise money to pay oS such debt. The 
second is, where property has been sold in execu¬ 
tion of a deoree for the father's debt. 

In the case of a private sale executed for an 
amount paid in cash, there is no necessity to show 
that the debt supporting the alienation was ille¬ 
gal or immoral. (Daniels, J.). BADDEO v. BHAQ- 
WAN MlSRI. 78 I.C. 595= A.I.R 1925 All. 241. 
__ Pious obligation—Liability for antecedent 


debts^Dislinctian between. _ , 

A pious obligation which arises only on the death 
•f the ancestor on the one hand and antecedent debts 
which may support an alienation while the ances¬ 
tor is alive on the other, are distinct grounds on 
which justification for an alienation may be 
nleaded. (Daniels and Wazir Hasan, A.J.Cs ). Ram 

SuBAN t>. Mangal Singh. 60 I. C. 219— 

BDRAN V. 1 ^ ^ ^ ^ ^^21 Oudh 38. 


HINDU LAW—Alienation—Father—Foweri of' 

—Alienation—Father—Limitation. 

- Suit to set aside sale—Vendee not in possession- 

— Relief is merely declaratory — Art, 120 applies. 

Where a suit was brought by certain Hindua 
for setting aside a sale-deed executed by their father 
and where the property was in the possession of the- 
mortgagee even at the time of the institution of the 
suit and the vendee had never obtained possession,, 
the suit is to be regarded as merely a declaratory 
suit and Art. 120 and not 126 applies for alienee did 
not get possession: A.I.R. 1927 All. 702; 41 Mad. 650; 
70 P. R. 1914, Ref. (Sulaiman and Pullan, JJ.). 
Anqad Singh v. Bahadur Singh. 119 I C. 90= 
1929 A. L. J. 1131 = A. I. R. 1929 All. 790. 

-Elder brother not suing to set aside within 

three years of his majority—Younger son’s suit 
within three years of his majority is not barred: 
A.I.R. 1926 P.C. 16, Foil.; 16 Mad. 436 and 
38 Mad. 18. Not foil.; A.I.R. 1926 Mad. 1190, Ref^ 
{Kumaraswamy Sastri and Reilly, JJ.). RAJAQO* 
PADA Aytangar V. Srinivasa Raghava ayyan- 
GAR. 109 I.C. 572=51 Mad. 627=28 M.L.W 311= 
1928 M.W.N. 708= A.I.R. 1928 Mad. 1035 = 

35 M.L.J. 30. 

-Suit to set aside by younger son within 3 years 

of attaining majority. Elder son attaining majority- 
more than 3 years before—Younger’s son’s suit 
is not barred. (Daniels, J.). LACHHMAN PbASAD v. 
SALU Salik Chand. 

98 I.C. 508= A.I.R. 1927 AH. 188. 

-Bar of limitation against one major son does- 

not affect other sons. 

A suit brought by some sons within three years 
of their majority to set aside alienation by father 
is not barred though one of the sons had long be¬ 
fore three years reached majority : 16 Mad. 436 and 
33 Mad. 118, impliedly overruled, {Mr. Ameer Ali.) 
JAWAHIRSINGH V. Udaiparkash. 

93 I.C. 216=48 All. 152=53 I.A. 38=s 
24 A.L.J. 97=1926 M.W.N. 197 = 

3 0 W.N. 365=43 C L.J. 374 = 
28 Bom. L.R. 831 = 30 C.W.N. 698 = 
A.I.R..1926 P.C. 16 = 50 M.L.J. 344 (P C.). 
-Elder son attaining majority but not ques¬ 
tioning, the alienation. Suit by younger son with¬ 
in three years of his attaining majority is not 
barred : A.I.R. 19-26 P.O. 16, Foil. {Devadoss and 
Wallace, JJ.). Narayana v. Venkataswami. 

98 I.C. 31 = 24 M.L.W. 475 = 1926 M W.N. 767 = 
A.I.R. 1926 Mad. 1190 = 51 M L J. 845. 
—Alienation—Father—Powers of. 

-A father can certainly sell joint property for- 

discharging antecedent debts oven in absence of 
pressure: A.I.R. 1923 All. 535, Biss. from. {Rame- 
sam and Jackson, JJ.). PURUSHOTT.AM RAO v. 
RAM RAO. 121 I.C. 837=32 Mad 856 = 

30 M.L.W. 251 = A. I. R. 1930 Mad. 326 = 

57 M L J. 720. 

- Perpetual lease is not in ordinary course of 

management. 

Lease is in ordinary course of management 
where land cannot be cultivated more profitably by 
manager himself or through hirod servants. But 
perpetual lease is not in ordinary course of 
management. (Ashworth. J.). BANWART BARHI v,. 
Ram Ratan. 119 I.C. 436 = 10 L R.A. Rev. 293 = 

A.I.R. 1929 All. 387. 

-Per Sfilaimon, J. —The restrictions on the 

power of a Hindu father to alienate immovable 
property are equally applicable to transfers of’ 
moveables : 31 All. 359, Foil. {Sulaiman and". 
Ashworth, JJ.). BANKET LAD v. NATHA RAM. 

107 I.C. 976 = A.I.R. 1929 All. 199^ 
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^INDU L&W—Alienation—Father—Powers of. 


- Father cannot alienate for general benefit 

without necessity. 

There is no general power in a Hindu father to 
alienate lands in any way he likes for anything 
that may be of general benefit to the family, whe¬ 
ther or no there is any necessity : 6 II.t. A. 393 ; 
A.I.R. 1917 P-G. 33; A.t.R. 1923 Bom. 453 and 
36 Gal. 1003 (P.C.), Foil [Marten, C.J. and Crump, 
/.). VENKATARAMAN V. JANARDHAN. 106 I.c. 79 = 

52 Bom. 16 = 29 Bom. L R. 1522= 

A.I.R. 1928 Bom. 8 

- Father's powers of disposition and manage- 

nienf are wider than manager's. 

The powers of a Mitakshara father as karta of 
the family to bind his infant sons with reg-^rd to 
disposal or management ofj joint family properties 
are wider than those of other kartas of such fami¬ 
lies and rest upon an implied consent on the part 
of all the members and a presumption that 
what is done is* for the benefit of the family : 
A.I.R. 3917 P.G. 61, Foil. {Mukerji and Milter, JJ.). 
SuRENDRA Nath V. Sambhu Nath. 104 I.C. 219= 

55 Cal. 210 = A.I R. 1927 Cal. 870. 


- Contract to sell—Purchaser privileged to inde¬ 
finitely postpone completion of sale or repudiate the 
contract—Contract not binding on sows. 

The father and manager of a joint Hindu 
family contracted to soli the family property to A 
for payment of a prior mortgage on the property 
but before the contract was completed into sale, 
ho contracted to sell it to B. The contract with 
A remained in force for about three years and it 
subsoquontly fell through and the deposit received 
thereunder was returned to A. Immediately after¬ 
wards B sued for specific performance against 
• manager alone and got a decree. Thereafter the 
sons, some of whom were adult at the date of the 
contract, ‘•iued to set aside the sale, 

Held, that so long as earlier contract with A was 
in existence B was under no enforceable obligation 
•to perform his own ; and immediate payment of 
the purchase price being the prime necessity in 
view of the earlier mortgage to be paid oS, the con¬ 
tract bound the vendor to sell, at a fixed price, pro¬ 
perty of apparently inoroasing value iu circum¬ 
stances which gave the purchasers the privilege of 
indefinitely postponing completion of the purchase 
and payment of the price, with the further privi- 
logo, if it so suited them, of repudiating the bar¬ 
gain altogether on the ground that so long as the 
earlier contract was insisted upon by its purchaser 
the vendor could make no title. Such a transac¬ 
tion was entirely beyond the power of the f^her 
as karta of the joint family, and was not binding 
on the plaintiCs. [Lord Blanesburqh.) 

LONIAV. BHAGWANDAS MAHBSHARI. 95 I.C. 898 — 
48 All. 443 = 53 I.A. 142=24 A L.J. 622- 
3 O.W.N. 783=31 C.W.H. ‘98= 1926 503- 

38 M.L.T. 18= A.I.R. 1926 P C- 68 (P.C.). 
- Alienation is binding unless for tllegal pur- 


• Alienations made by the of Hindu minors 

not only as the manager of a joint Hindu 

but also as their guardian are prtrrM facie 

on them. The power of a Hindu father may be more 

or may be less than the power of a 
bind his minor sons, but unless it can be establish¬ 
ed that the alienations were for unnecessary or 
illegal purposes the alienations are pmma fao^ 
:^ood : A.I.R. 1922 Mad. 112, Foil, 

ALAGAR AT7ANGAB V. SRINIVASA AlYANOAR. 

91 I.C. 703 = 22 M.L.W. 513-1925 H.W.N. 777- 
A.I.R. 1925 Mad. 1248=30 M.L.J. 406. 


HINDU LAW—Alieiiation*~-Fathei'—Refand.'H 

-^Tf a father transfers property and it Is clear 

that he intends to part with all the interest he 
possesses in any capacity in the property, a re¬ 
cital in the deed as to its being his self acquired 
property is not sufficient to invalidate an otherwise 
proper transaction. [Spencer and Devadoss, JJ.), 
VADAMALAI V. SUBRAM^NIA. 7110.130 = 

16 M.L.W. 936=1923 M.W.N. 57= 

A I R. 1923 Mad. 262. 

- W here the father in a Hindu family consist¬ 
ing of a father and his infant son, alienates family 
property, he cannot be said to have consented to 
the alienation in his capacity of guardian to his 
minor son, [Wallis. C.J. and Krishnan, J.). SUB- 
BARAMA RBDDI V. RAMAMMA. 39 I.C. 681 = 

43 Mad. 824=12 M.L W. 249= 

1920 M.W.N. 529. 

. ‘ T he father is authorised not only to sell the 

joint family property for the satisfaction of his 
antecedent debts, but also to mortgage it : 
15 N.L. R. 85, Foil. [Kotval and Prideaux, A.J.Cs.). 
PANDURANG V. KESHORAO. 64 I.C, 718 = 


A.I R 1921 Nag. 173. 
Alienation—Father—Presnmption. 

•Discretion exercised by fath^ must be presum¬ 


ed to be proper. 

In the case of an alienation by father or mana¬ 
ger when there are no oircutnstanoes of prejudice or 
other questionable motive, the dlsctetioa of the 
father or the manager must be taken to be proper 
until and unless the contrary is established in the 
evidence or there ate oiroumetances to show the 
contr.^ry, it must be held that it hiS not been 
shown that the discretion exercised by the adult 
members of the family in efieoting a sale was 
beyond their logitimabe powers. (Srimuosa 
Aiyannar and Ananthaferishna Ayyar, JJ.). 
SATHAPPAN AMBALAM V. VADIVELU. 

109 I. C. 108= A. I. R. 1928 Mad. 430. 

-Where a major brother and his minor brothers 
under the guardianship of their mother had execut¬ 
ed a transfer, a presumption may arise that the 
major brother was not acting as karta of the 
family. But, where a father makes a transfer 
along with his minor eons, under guardianship of 
their mother, the prosumptioa is that the transfer 
has been made by the father in his capacity as 
manager : 9 O. L. J. 138, Dist. [Dalai, J. C.). 
Jang Bahadur Singh v. Rani Singh. 

77 I C. 353 = 10 O.L J. 333=27 0. C. 107— 

II 1. V. * m w W» 4ftO* lAi 


—Alienation—Father—Refund. 

_^Mortgage by Hindu father for paying pre¬ 
emption money, set aside at son’s instance—Money 
can be charged on pre-empted property. [Mears, 
C J and Mukerji, J.). KiSHBN 8AHAI v. R^OHU- 
NATH SINGH. 116 I. C. 488=51 All. 473 = 

1929 A.L.J. 110= A.I R. 1929 All. 139. 
——Alienation by father of joint ancestral pro¬ 
perty not for necessity or payment of antecedent 
debts—Decree setting aside alienation should not 
be subject to condition that the oonsidaration 
money paid by the vendee should be refunded to 
him : A.I.R. 1922 Lah. 241; 67 I.C. 89 and A.I.R. 
192 LMad 447, J’cll.; IICal. 396; A.I.R 1923 Lah. 255, 
Diss. (S/mdi Lai, C.J. and Jai Lai, J.). Daya 
BAM V. HAROHARAN das. 107 I.O. 781= 

8 Lah. 678=29 P. L. R. 72= 
A. I. R. 1928 Lah. 111. 

—-- — Son getting benefit of purchase money Pur¬ 
chaser entiiledfor refund. , j ,* j. 

Where joint property is sold by father and it U 

proved that the purohaea money was cartiea 
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SINDD LAW — Alienation—Father—Rights of 
alienee. 

assets of the joint estate and the son had had the 
benefit of his share of it, the son cannot recover 
his share of the estate vrithout refunding the share 
of bis purchase money but any laches on the part 
of the purchaser will debar him from such equita¬ 
ble relief; 9 W.R 511 Cr. (F.B.), Foll.\ 29 Cal. 473, 
Disf.; 15 W.R. 6 (F.B.); 11 Cal. 396 and 

A.T.R. 1921 Mad 447. Ref. (Mullick, Ag. C.J. and 
Wort, J.). JOKHU GOSAIN v. GANESH SINGH. 

106 l.C. 189=8 P.L.T. 704=A.1.R. 1928 Pat. Si. 

—Alienation—Father—Rights of alienee. 


-Father making gift of joint family property to 

his wife without consent of sons—Gift is voidable 
at the instance of the members of the joint family— 
Attaching creditor of father cannot have that 
option : 33 All. 783 and A.I.R. 1924 All. 29, Dist. 
{Sulainian and Kendall, MT. SARASWATI 

KUAR V. Mahabib Prasad. 109 l.C. 272= 

A.I.R. 1928 All. 4/6. 

- Son setlinq aside sale and recovering his share 

—Subsequent suit by alienee for general partition — 
Alienee praying that alienated property be allotted to 
him and in the alternative for other property. 

Held : that the matter is res judicata so far as 
the property sold is concerned and so the first part 
of the prayer must be disallowed, and further that 
as it was not in the plaintifi's power to ask for a 
general partition in the former suit, the suit is 
competent for allotment to the plaintifis of other 
properties as substitute. {Case-law considered.) 
(Phillips and Ra7}iesam, JJ.). SOWRIMUTHU v. 
PACHlA PiLDAT. 91 I C. 868=49 Mad. 483= 

1925 H.W.N. 844= A.I.R. 1926 Had 241 = 

49 M L J. 679. 

_Possession under contract for sale by father and 

right to specific performance is good defence in eject¬ 


ment suit by sons. 

The defendant who is in possession of the pro¬ 
perty and has paid the price can successfully plead 
his possession and the contract for sale as a defence 
to a suit for possession by sons of the person 
agreeing to sell who claim under their father and 
who are born after the date of the contract to sell by 
their father, as they could not acquire at birth any 
interest in the property to which their father had 
already parted with his title ; A I.R. 1924 Mad. 271 
fP Bl Foil. {Spencer, J.). VENKIAB v. MaDI.EN 
GURAVIAH. 96 l.C. 290 = 23 M. L. W. 604 = 


A.I.R. 1926 Mad. 757 = 50 M. L. J. 669. 


—Alienation—Father—Setting aside. 

See also HINDU Law—ALIENATION—Set¬ 
ting ASIDE. 

__qlie reservation of a small portion of the pro¬ 
perty for the maintenance of the widow does not aflect 
the validity of the surrender ; 46 I. A. 259; 47 C. 406 ; 
87 M.L.J. 513 (P.C.), Rel. A gift for the daughter’s 
life with reverter to the widow is possible ; but it 
would have to be clearly so expressed. But the 
operation of a surrender is to efl« ct the widow com¬ 
pletely so far as the estate is concerned, so that her 
right is rot revived by the death, during her life¬ 
time, of her daughter to whom she had eurrenden d 
her estiUe but the estate devolves in favour of the 
next reversioner and the succession cannot be inter¬ 
rupted by the mere fact that the widow is still 

alive : 4G A. 59, Ref. to. {Phillips and Reilly, JJ.). 
Veeranna V. Seetanna. 60 M. L. J. 139. 

—Alienation-Father -Son’s liability 

_ bound to pay debts not illegal or immoral. 

If the debt be one which the son is under a pious 
obligation to pay and since the son is under a pious 



HINDU LAV — Alienation — Father — Son's- 
liability. 

obligation to discharge every debt contracted by 
the father unless it is an immoral debt or an illegal ■ 
debt, the son cannot set up his rights against the 
alienation made by the father to pay off those 
debts: 5 Cal. 148 (P.C ) ; 13 Cal. 21, Ref. on. {Das- 
and Wort, JJ.). RAMTAHAL THAKUR v. JAGAT- 
NANDJha. 124 1.0.844=11 P L. T. 234= 

A. I. R. 1930 Pat. 327. 

■-An alienation by a Hindu grandfather for the 

payment of antecedent debts not tainied with ille¬ 
gality or immorality is binding on the grand-son 
being oo-extensive with that of the son for paying 
debts. (Shadi Lai. C. J. and Bhide, J.). Ganpat 
Ram V. SagAR MAL. jl4 I.c. 703 = 30 P L.R. 99. 

-Mortgage by father—Son, minor at the date 

of mortgage—He is not personally liable under the 
mortgage, nor is his self-acquisition. {Lord Philli- 
more.) RAMKISSEN SINGH v. MAHOWED ABDUL 
SATTAR. 109 l.C. 574=30 Bom. L.R. 832= 

24 N L.R. 186=^8 M L.W. 248 = 
32C W N 114^=48 C L.J. 570 = 
A.I.R. 1928 P.C. 165=55 M L-J. 2J2 (P C.). 

- Son suing for partition cannot avoid the liabi¬ 
lity on his share unless he proves illegal or immoral 
purpose. 

Where in a suit for partition the son asks for a- 
declaration that certain debts incurred by the 
father by mortgage are not binding upon him, it is 
for him to show that tho^e debts were incurred for 
illegal or immoral purposes and if he is able to 
show that, then he could get relief. Otherwise the 
debts would be binding upon him. If the mortgagee 
is able to obtain a personal decree against the 
father exhausting his rem-'dy against the father’s- 
share, then he would be entitled to go against the 
son’s share of the family property to *he extent of 
the balance remaining due after executing the decree 
against the father’s share : 22 Mad. 519 and- 
33 Mad. 1120, Dist. {Devadoss and Jackson, JJ.). 
Kandasami Goundan V. Marudachala Goun- 
DAN. 107 l.C. 129 = 39 M.L.T. 562 = 

A.I.R. 1926 Had. 105. 

-Alienation by father to pay ofi prior mortgage 

—Sons are not bound merely by force of pious obli¬ 
gation; A.I.R. 1925 Oudh 9, Foil. {Stuart, C. J. and 
Wazir Hasan, J.). JANG BAHADUR Lad v. Bhaya 
Raghunath Singh. 98 I. c. 10S3= 

2 Lock 491=13 0. L. j. 833 = 
3 0. W. N. 930=A. I. R. 1928 Oudh 43. 

-Contract to sell by karta—Suit for specific 

performance with alternative claim for damages for 
breach ol contract—Sons and nephews of karta made 
defendants— Pending appeal, karta died—Cause 
title amended to make other defendants heirs of 
karta—In appeal claim for specific performance 
given up. 

Held : the amendment of the cause title in the 
appeal before the High Court on the death of defen¬ 
dant 1 did not alter the nature of the suit. Nor did 
the abandonment of the claim lor specific per¬ 
formance at the hearing of that appeal alter the 
suit as framed into an action for money had and 
received, or for the recovery of a debt, and no decree 
could be passed against the surviving defendants 
{Lord Sinha.) Ram Baran Mandar v. Mahabir 
Sahu. 100 I C 56=6 Pat 3?3=54 I A 55 = 

25 A. L.J. 74=1977 M W.N. 69=8 P.LT 98 = 

38 H L T. 74= 3t C.W.N. ‘469 = 
45 C L. J. 313 = 25 M. L. W. 635 = 
29 Bom. L. R. 796=A I R. 192? P. C. 18= 

52 M. L. J. 402 (P.C.) 
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'.HINDU liAW -- Alienation — Father — Son’s 
liability. 

- Mere renewal of previous mortgage—No pious 

•obligation. 

Where the alienation in suit is wholly a renewal 
•of the previous mortgage made by the father, sons 
'Cannot be bound by the alienation made by the 
■ father on the sole ground of pious obligation: 
A.I.R. 1925 Oudh a. Foil. {Stuart, C.J. arid Rasan, 
J.). JANG BAHADUR LAL V. BHAYA RAGHUNATH 
SINGH. 98 I.C. 1053 = 3 O.W.N. 930 = 

13 O.L J. 833 = A.1.R. 1928 Oadh 43. 

-Doctrine of pious obligation cannot validate 

an alienation, if it is otherwise invalid. {Kanhaiya 
Lai, J. C.). Ram Autar v. Beni Singh. 

68 I.C. 196 = 25 O.C. 89=10 O.L J. 7 = 

A. 1. R. 1922 Oudh 135. 

- Mortgage mthout legal necessity is invalid — 

But a money-decree can be passed against the sons. 

A mortgage of joint family property by a Hindu 
father, without legal necessity but not for un¬ 
lawful or immoral purposes, is invalid from its 
inception. 

A transfer by a father cannot become a valid 
transfer merely by the accident of the father’s 
death. {Obiter dictum)'. 6 O. L. J. 297, Diss. from ; 
31 All. 176 and 39 All. 437 (P. C.), Foil. 

Hence the mortgage cannot bo enforced against 
the sons after the father’s death. But the sons 
being under a pious obligation to discharge the 
debts of their father are liable to have a simple 
money-decree passed against thorn. The pious 
obligation resting upon the sons does not extend to 
the payment of timo^barred debts* {Liiidso/y^ J.C*)* 
Ram ChhatAr v. Ram Lal. 63 I.G. 950= 

24 O.C. 395 = A.I.R. 1921 Oudh 230. 

-Mortgage, invalid for want of legal neces¬ 
sity, or antecedent debt is not validated by mere 
pious obligation to pay: 8. A. 134 of 1920, Rel. • 
G O. L. J. 297, Diss. from. {Dalai, A. J. C,). 
Gaj'adhar bakhsh Singh v. baijnath. 

65 I.C. 967 = 8 O L.J. 605 = 
A.I.R. 1921 Oudh 220. 

—Alienation—Father—Subsequent partition. 

- Mortgage without necessity or antecedent debt 

—Share allotied to wife on partition is not liable. 

Where a father who is the manager of a joint 
family mortgages, without legal necessity and for 
paying no antecedent debt, the joint family 

perty and afterwards a partition is made in which 
a share is allotted to the mortgagor s wife, that 
share is not liable to the mortgagee Only tne 
share of the actual mortgagor will be liabl^ 

J. C. and Wazir Uasan, A.J.G.). MT. ICALKA DEVI 
u. Chaudhury Ganga baksh Singh. 

88 I.C. 127=12 O.L.J. 306- 
A.I.R. 1925 Oudh 435. 

—Alienation—Father—Surety. 

- Mortgage for suretyship is binding on sons. 

Sons in a joint Tlindu family arc liable for the 
due fulfilment of hypothecation bond entered mto 

by their father as surety. t cr,r»a entered 

Whore a Ifindu father, having two 

into u hypothecation bond as su -p . £ Small 

joint and ancestral property in that the 

Causos and where objection was taken that the 

bond was worth nothing. hvno- 

mid : that the bond tendered was a vaUd hypo_ 

thecation bond and the mere fact that execu 

taut had sons did not make it i^^valid: 26 Alh 6U 

h'oll.-, A.l.lt. 10‘2f P.C. 50, Exjil. and Dist. {Young 


HINDU LAW—Alienation—Oaardian—Brother'il 
marriage. 

and Bennet, JJ.). MATA DIN KANDU v. RAM 
LaehanAHIR. 120 I.G. 555=1929 A.L.J. 1283= 

52 All. 153=A.I.R. 1930 All. 87. 

■Father cannot charge foint property as surety. 


No father of a Hindu family can, as a surety 
charge the family property so as to effect a valid 
alienation as he can only do so for purposes of neces¬ 
sity or for an antecedent debt : A.I.R. 1924 P.O. 50, 
Bel. on. {Sulaiman and Kendall, JJ.). OHAKEAN 
LAD V. KANHAIYA lad. 119 I.C. 86= 

1929 A.L.J. 199 = A.I.R. 1929 Ail. 72. 

—Alienation—Father—Hiscellaneoas. 

-The alienation of a widow stands on a differ¬ 


ent footing from the sale by a Hindu father. {Deva' 
doss and Wallace, JJ.). NARAYANA v. VenkatA- 
SWAMI. 98 I. C. 31 = 24 M-L.W. 475= 

1926 M.W.N. 767 = A.I.R. 1926 Mad. 1190 = 

51 H.L.J. 843. 

•Account stated may support alienation. 


An account stated between the father and the 
alienee may be a good support for the alienation. 
But if the defendants rely upon other doouments 
they may be entered into, and the alienation dis¬ 
approved if the debt stated in the account is found 
to be suspicious in the light of the documents. 
{Mears, C.J, and Piggott, J.). RAM RBHKA w. RAM 
Sunder. 86 I.C. 834=6 L.R.A. Civ. 128— 

A.I.R. 1925 All. 295. 

•Bona fide purchaser—Rights of. 


A certain property which was subject to a mort¬ 
gage was gifted to certain minors by their grand¬ 
father, According to a prior family arrangement, 
the mortgage was to be discharged by the minors 
father. The minor’s father sold the property. 
Part of the consideration went to discharge tbe 
mortgage. The purchaser acted 6ona and had 

no notice of the family arrangement as to the 

discharge of the mortgage. 

Held- that the sale was valid to the extent of the 

mortgage. {Wallace, J.). Nidkanta 
GANESA IteB. 91 I.C. 310 = 1923 M.W.N. 43= 

21 M.L.W. 685 = A.I.R. 1925 Mad. 469. 

■Consideration for mortgage^Proof of ante¬ 


cedent debt or legal[ necessity. 

The question of the consideration for a mortgage 
debt having been requited to pay off antecedent 
debts, or for other legal purposes binding on minor 
sons depends upon proof of the existence of debts 
and of the fact of their satisfaction out of the oon- 
aideration as also upon the existence oc otherwise 
of circumstances amounting to legal necessity for 
tlio borrowing of oftsli* ^Rittlchcdc^ A.4 C*}* 

ISfOTILAD BAMDAD V. RBNI. 78 I.C. 711 = 

A.I.R. 1924 Nag. 348. 

_Alienation—Qnardian—Adverse possession. 

__ -.-possession given before alienation becomes 

adverse to minor only from date of alienation. 
(Case-law cojisidered). {Odgers and Viswanatha 
Saslri. JJ.). SEBTHARAMAMMA v. APPIAH. 

92 I.C. 827 = 49 Mad. 768= 
23M.L.W. 265= 1926 M.W.N. 238= 
A.I.R. 1926 Mad. 437 = 30 M L.J. 689. 

—Alienation—Guardian—Brother’s marriage. 

-—Alienation by guardian of a dancing-girl foi; 

her brother’s marriage is not binding on the girl as 
she is not bound to perform her brother’s marriage. 
{Krishnan and Venkatasubba Rao, JJ.)- KANNAM-- 
MAD V. Ramathidakammad. 97 I.C. 632 = 

A. I. R. 1927 Mad. 38. 
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.HINDU LAW ~ Alienation^Guavdiaii—Barden 
of proof. 

—Alienation—Gaardian—Barden of proof. 

- Alienee must prove necessity or reasonable en- 

■^uiry on his part as to necessity—He need not see to 
its application—Application of the money is relevant 
■in considering the existence of necessity. 

In order to justify the alienation by a guardian 
'Of the minor’s property there must be either ne¬ 
cessity ” for the loan, or the creditor before lending 
money should have made reasonable enquiries to 
satisfy himself as to the esistenoe of such neces¬ 
sity. Whether there ^as necessity or not for a loan 
-or sale would depend upon the circumstances of 
the case ; 6 M.I.A. 393 (P.O.), Foil. When a creditor 
seeks to justify alienation on the ground that he 
made enquiries and was reasonably satisfied that 
there was necessity, he is not bound further to 
prove that the money borrowed was actually utiliz¬ 
ed for the purposes for which it was borrowed ; 
but, in discussing such a question it would be 
relevant to consider, with reference to the evidence, 
whether the money was utilized for the purposes 
“for which it was raised. If it was not, then at the 
iiime it was raised there could obviously have been 
no necessity for it. If the evidence shows that the 
-debt for which the money was raised was paid by 
other means and some time after, then the Courtis 
justified in relying upon it for drawing the inference 
that there was no necessity justifying the trans- 
:Aotion. {^Madhavan Hair, J.). VEQB Bamayya v. 
SURYANABAYANA MURTHI. 105 I.C. 150 = 

A.I.R. 1927 Had. 890=53 H.L.J. iQi. 

- Inadequacy of consideration—O wias of prov¬ 
ing is not on person challenging sale, but guardian 
must prove that he tried his utmost to fetch higher 
procurable price. {Chakravarti, J.). Baikuntha 
Nath v. adhar Chandra. 92 I G. 727 = 

A.I.R. 1926 Cal. 653. 

-Settlement by widow—Person taking settlement 
must prove Justification for it. 

The adult eons of a Hindu widow are not bound 
"by a settlement made by her of their property, 
where there is nothing to show that they received 
:any benefit from the settlement, bnt the minor 
eons can be bound by it, if it can be justified on the 
ground of legal necessity or benefit to the minors, 
the burden to prove which is on the person taking 
the settlement. {Chatterjee and Newbould, JJ.). 
HEM CHANDRA ROY V. 8ASHI BHUSAN 8lL. 

63 I.C. 863 (Oal.). 

—Alienation—Guardian—Court’s duty. 

- Court must satisfy itself os to the propriety of 

sale. 

In a case where the interest of the minor is con¬ 
cerned, the case ought not to be decided simply on 
the questions raised by the parties, but tbo Court 
has to satisfy itself, in the interest of the minor, 
that the sale was a proper sale and the Court 
must insist upon the purchaser to satisfy it that 
circumstances justifying a sale of the minor’s pro¬ 
perty did really exist. The mere fact that there 
was a debt to be paid does not justify the guardian 
straight o3 to sell the immovable property of the 
minor : 12 C. L. J. 586, Dist. (Chakravarti^ J.). 
B iiKUNTHA Nath V. adhar Chandra. 

92 I. C. 727= A.I.R. 1926 Cal. 653. 
—Alienation—Guardian—Debts repayment. 

_minor’s guardian sold minor’s property 

for a reasonable price. There was legal necessity 
for half the purchase money, in the shape of the 
necessity to discharge loan borrowed by the 
minor’s father. The remaining half of the price 


HINDU LAW—Alienation -Gaardian—De faoto. 

was allowed to remain with the vendee subject to 
the condition that on the minor attaining majority, 
it should be paid to the minor with interest at 6 
per cent, per annum. A promissory note was taken 
for the sum and the vendee aoted in good faith. 

Held: that the sale was valid and that the execu¬ 
tion of the promissory note for the unpaid half of 
the purchase money did not pub an end to the 
vendor’s lien for the unpaid purchase money and 
was nob imprudent. (Spencer. Offg, G. J. and 
Srinivasa Aiyangar, J.). K. MunayyA v 
M. KRISHNAYYA. 84 I.C. 949=20 M.L.W. 693= 

A.I.R. 1925 Mad. 215=47 M L.J. 737. 

-Alienation by the guardian of a minor for 

the re-payment of the debts of the minor’s paternal 
uncle is invalid.(Bafeer, J.C. and Hallifax, A.J.C.). 
CHITNAVia V. NatHU 8 A0. 79 I.C. 1002= 

20 N.L.R. 106=7 N.L.J. 170 = A.I.R. 1925 Nag. 2. 

-Alienation by the guardian of a minor for 

re-paying the time-barred debts of his father is in¬ 
valid. (Bufeer, /.C. arwf B’aHi/oa:, A.J.C.). Ohit- 
NAVIS V. NATHU SAO. 79 I C 1002= 

20 N.L.R. 106=7 N.L.J. 170=A.I.R. 1925 Nag, 2. 

—Alienation—Onardian—Decree, setting aside. 

-Money borrowed by guardian for trade of the 

maternal uncle of the minor is not a necessary pur¬ 
pose and a mortgage by the guardian for it does not 
bind the minor’s estate. Decree can be set aside 
without proof of fraud or collusion. (Spencer and 
Ramesam, JJ.). ChundURU PUNNAYYAH v 
Rajam VIRAMMA. 70 I C. 668=45 Mad. 425= 

15 M.L.W. 427=1922 M.W.N. 213= 
A.I.R. 1922 Mad. 273=42 M.L.J. 429. 

—Alienation—Guardian—De faoto. 

-De faoto and De jure guardians — Alienations 

by—Same tests apply. 

A de facto guardian is under Hindu Law in the 
same position as a de jure guardian so far at least 
as acts done by him for the benefit of the minors 
are concerned and as regards such acts the same 
test IS to be applied as would be applied in case of 
alienation by a legal guardian : 6 M. I. A 393 

^ 37 Mad. M4; 

13 M.L.J. 223 and A.I.R, 1926 Mad. 457, Ref. 

Bub in the case of de facto guardians, alienations 

by them, would require strict proof not only of 

necessity but of adequacy of consideration, and it 

would be dangerous to hold that because there 
were debts due by the father it is open to anybody 
who chooses to take upon himself the management 
of the estate to sell the property of the minors for 
a price far below the market value of the land 

(Kumaraswami Sastri and Curgenven JJ ) RAarA* 

SWAMYPILLAI t>. KASINATHA IyER. 

108 I.C 529=1927 M W.N. 350= 

. A I R-1928 Mad. 226. 

L' Alt^naiion by de facto ffuardian found 7 >artlu 
bind%ng~Course to be followed indicated. ^ 
Where a Court finds that an alienation by de 
/acto guardian IS not wholly binding on minor 
plaintifis, there are three courses open as regards 
granting relief. The first course is to set aside the 
sale altogether and direct the plaintifis to pay the 
vendee the consideration which is binding U thenT 

tVfwith interest. The second course is to 
direct the purchasers to pay the plaintiffs the 
difference between the actual value of the land 

and the consideration which is binding on them 

with interest. The third course is to divide the 
lands in proportion to the value of the landt 
•^nd the actual consideration found payable- 
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HIN DU LAW—Alienation—Guardian—De facto. 
A.l.R. 1923 Mad. 120, Bef, (Kumaraswamy Sastri 
and Curgenven, JJ.)- 

KASINATHA Iyer. 198 I. C. 529 — 

1927 M.W.N. 356 = A.I.R.1928 Mad. 226. 

__ Quaere : 'Whether a de facto guardian is en 

titled in Hindu Law to sell a minor’s property. 
{Marten, C. J. and Crumj>, J.). Harilal RanCHOD 
V. Gordhan Keshav. 105 I C. p2- 

51 Bom. 1040 = 29 Bom. L R. 14i4 = 

A.l.R. 192? Bom. 611. 

_ Alienation is valid only when de jure guardian 

failed to act, much to the detriment of the minor. 

An alienation by a de facto guardian may be 
valid if such an alienation is otherwise justified. 
But where there is a legal guardian and the alie¬ 
nation is made by a de facto guardian, it is the 
duty of the de facto guardian to satisfy the Court 
that the legal guardian refused to act for the minor 
and to protect her interest and that unless the 
de/aefo guardian acted for her, irreparable loss to 
the minor would have been the result of tm inaction 
of the legal guardian. {Chakravarti, J.). 

.H. N I AOH.B CBA^DKA ^ j, 

_ Alienation not for necessity is only voidable 

One for necessity is binding. _ 

An alienation by a de jure guardian or a natu¬ 
ral guardian is voidable and as the powers of 
natural and de facto guardians are similar, a trans¬ 
action entered into by a de facto 
necessity is only voidable at the option of the minor 

on attaining his age. But an 

necessity is binding. {Odgers and Viswanaiha 

c%™“Mar76?=^’i' i 

n9'2"6l^i,N.23B=A.I.R.m6Mad^«7 = 

_ Natural brother of adopted minor can act as 

de f8cto , - 

A natural brother as de facto 
adopted minor can act as such and hence amort 
cage efi**ctcd by him and on attaining “^ 3 orit^y 
f;^?oved and dicharged by the minor 

EBULANDI THEVAN ® 6U= mrM.W N. SSQ. 

_The right of a bona fide inoumbranoer who 

had taknn f?om a de facto manager a 

lands created honestly for ‘bo purpose of savmg 

the estate or for tho benefit of 

therfeym e title. “eTh R 120= 

MUKANDI. 87 I 1925 hah. 303. 

__A Hindu minor is not entitled to an 

alienation made during his ",tTsU 

of tho estate and with duo . 

by his de facto guardian. 

DADAR SINGH V. BANSI. ^ ^ ^ ^^^5 Lah. 520. 

-He/nco guardian can oreat^^:^«nnfi°; 

portyfiOTm/i*lorthebonefit^^tt^^ m.anager. 

circumstances as de ^ PHARMA. 

{Ktnkhede, I 1925 Nag. 134. 

-Alienation by de “inm IZl 

noceesitv need not ^ v qaNPAT SAMBAJI 

majority. {Kuikhede, 946 = 24 N.L.R. 8 = 

p, MAHADEO. '» A.I R- 1924 Nag. 354. 


HINDU LAW—Alienation—Guardian—Hotheh. 

—Alienation —Guardian—Mother. 

- Previous mortgage by mother of minor cannot 

be relied upon as supporting subsequent sale by her. ^ 
Where a sale by the mother of a Hindu minor is- 
alleged to have been efieoted to pay ofi a prior mort¬ 
gage, the previous mortgage, when it is itself 
efiected by the mother, cannot be relied upon a^ 
supporting a subsequent sale by her unless tho 
mortgage was for necessity. {Tek Chand and Agha 
Haidar, JJ.). PRABHUDAYAL V. RALLA RAM. 

31 P.L.R. 198 = A.l.R. 1930 Lah. 672. 

■ Mother execuHng mortgage in satisfaction of 

debt due by minor's father. 

If a mother, who is a guardian of her minor, 
executes a mortgage in consideration of money 
paid by the mortgagee in satisfaction of the debts- 
due by the minor’s father on a promissory note, 
such action of the mother binds the son whether 
the mother purported to act as guardian or not: 

1 N.L.R. 66, Appl. ; 27 Bom. 890, Hist. {Jackson, 
A.J.C.). DAYARAM KUNBI 0. MOTIRAM. 

120 I.C- 415= A.l.R. 1930 Nag. 21. 
_ Mother can bind neither subsisting interest nor 

the interest to be acquired. 

A Hindu mother acting as guardian for 
fantson, caniiot possibly bind any interest whiofr 
the son might acquire in certain property. Even if 

the infant has any subsisting interest in the pro¬ 
perty, the mother as guardian cannot enter luw 
any contract on behalf of tho infant which would- 

be binding on him:39 0al. 123*2 (P.C.). Bel. <m. 
{B.B. Ghose and Cammiade, JJ.). 'MAHENDRA NATH 
V. Kailash Nath. 109 I C. 298 = 55 Ca!. 841= 

47 C.L. J. 376= 32 C. W. N. 439- 

A.I.R. 1929 Cal. 30. 

_ Sale without necessity is not binding on th&- 

While P, a Hindu inamdar owning large pro¬ 
perties, was a minor, the land belonging 
was sold for Rs. 300 to^by the mother as bifr 
Guardian. In the sale deed the only recital was 
that the property was sold for ‘‘our expenses, 
maintenajice expense of P and his mother. Bu 
the evidence showed that P's estate was possessed 
of vast extent of lands worth about seventy to- 

as them wem 

Fp” IXa"Ic: y iet 

^AlnlntHaTcrisUna Ayyar, J.). S^^ivaba 
RAO U. K. EABAPPA. ^ J ^ J «_ 

_PoWton- of consideration not for legaUnecessity, 

_ gf^lg to be set aside on payment of binding portion. 

Where the mother as guardian alienated certain 
property but only a portion of the consideration for 
the alienation of the property was for legal necessity 
Held, on tho paying back to the vendee that- 
part of cousidcration which was for legal necessity 
the plaintiffs would be entitled to got back their 
share in tho property alienated. iOokul Prasad, J )* 
LAKHRAM Singh v. Sheo Prasad. 82 I.C. 68 = 

A.l.R. 1922 All 316. 

---Tllitakshara joint family—Mother of minor 

member though guardian of his person, oanno^ 
alienate minor’s share in joint family property. 
25 All 407, Foil. (Dawson.^filler, O. J.. JwaM' 
Prdscid, Das, Adnmi and Jc/.), 

PRASAD V. RAJKUMAR MISBA. * C. 13^- 

2P.L.T. 407=8 P.L.J. S26- 

1921 P.H.C.O. 245 = A.I.R. 1921 Pat. 447. 
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HINDU LAW—‘Alienation — Guardian—Paternal 
nnole. 

^Alienation ^Guardian —Paternal nnole. 

—I- Alietuiticn by paternal uncle in presence of 

minor's mother does not bind minor's estate. 

Paternal uncles arc not natural guardians in the 
presence of the minor’s mother and therefore hare 
no power to mortgage minor's share in joint 
property and therefore a mortgage by paternal 
uncle is not binding on minor, though he may 
have derived benefit under the mortgage, {he 
Bossignol, J*)» Habdwabi v. Chuni Lal. 

80 I.C. 733=6 L.L.J. 182 = 
A. I. R. 1924 Lab. 533. 
"•AlIenatioffl—Gu Ardian—Powers of. 
——Alienation oan be made for necessity or for 
benefit of ,estate. (£>hadi Lal, C. J., Broadway and 
Teh Chandt JT.). Sham Das v. Umer Dtn. 

A.I.R. 1930 Lab. 497 (F.B.). 
gi/tl In excess of guardian's authority hiiXds 
ward on ratification, after attaining majority. 

The Hindu Law does allow a gift even of immov* 
able property by a guardian, just as much as by 
a karta, for the benefit of the estate or for necessity 
and that however much a guardian may have ex* 
ceeded his powers, or otherwise acted improperly 
in his trusts, his acts will be rendered binding on 
the ward by being ratified or acquiesced in, by 
him, after he had attained majority : 8 M.I.A. 319 
and 2 Mad. 91 (P.O.), Re/. {Muherji and Mullick, 
JJ.). AMAB CHANDEA V. SARODAMOYEB DEBT. 

33 G.W.N. 690=57 Oal. 39= 
A. 1. R. 1929 Cal. 787. 

-Alienation by natural managing guardian 

for necessity or benefit of estate is valid ; 
46 Cal. 878, Diet. {Campbell, J.). SUBAIN SlNQH v. 
BABU. 91 I.C. 1054=26 P.L.R. 781 = 

A. I. R. 1926 Lab. 197. 

■ ’Alienation by guardian is binding on miner, if 
it is for necessity or for his benefit. 

The test with regard ‘to the binding nature of 
alienation by natural guardian upon the minor as 
laid down in Hunooman Persad v. Mt. Babooee, 
6 M.I.A. 393 at pages 423 and 424, is that the power 
must be exercised by the guardian rightly for 
necessity or for the benefit of the infant. It would 
be open to the alienee to establish that he had made 
all proper and necessary inquiries and that he 
had acted in good faith in advancing the moneys 
to the natural guardian of the minor. {Shah and 
Crump, JJ.). Raoji Thakabam Patil v. Hembaj 
Sadabam. 75 I. C. 561 = A.I.R. 1923 Bom. 213. 
—Alienation—Guardian—Sister. 

-- Married sister managing minor sister's pro* 

perty—Alienation by her is not binding unless it be 
for necessity. 

If the person acting on behalf of the minor is the 
manager of the estate, the alienation is valid and 
binding as against the minor if it is supported by 
legal necessity or otherwise beneficial to the minor: 
A.I.R. 1926 Nag. 81, Foil. 

Where the minor sister is living with her married 
sister and the latter is in fact looking after her pro¬ 
perty as well as her person, it is oompetent to the 
latter to alienate a portion of her sister’s property 
as manager and her act will bind the minor or her 
representatives-in-interest if it is proved to be for 

legal necessity. {Kinkhede, Offg. A.J.C.), Punjab- 
BAO V. RAMKEISHNA. 95 I.C. 853=9 N.L.J. 70 = 

A.I.R. 1926 Nag. 332. 

- Manager. 

A sister as a manager of her minor sister must 
be allowed a reasonable latitude in the exercise of 
her power to alienate, provided sbo, as the 
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HINDU LAW—Alienation—Gaavdlan—Validity, 

manager of the minor’s estate aots prudently and 
fairly towards the minor’s interest. {Kinkhede, Offg, 
A. J, C.). FUNJABRAO V. RAMEBISHNA. 

95 I.C. 663=9 N.L J. 70 = 
A. I. R. 1926 Nag. 832. 

- Married sister is not guardian — She cannot 

legally sell minor's property. 

Under Hindu Law married sister is not a guar¬ 
dian, and any sale by her of her minor sister’s 
property is absolutely void and oan be set aside by 
the alienee of the minor’s heir. The situation of 
an unauthorized guardian is not bettered by des¬ 
cribing him as a de facto guardian. He may, by 
h.\e de facto guardianship assume important res¬ 
ponsibilities in relation to the minor’s property, 
but he cannot thereby clothe himself with legal 
power to sell it; 34 All. 213, Foil. {Baker, J.C.). 

Punjabeaov. Atamabam. 

87 I.C. 1018=A.I.R. 1926 Nag. 124. 
—Alienation—Guardian—Specific performance. 

■It is not within the competence of a guardian 
of a minor to bind him with a contract to alienate 
property and such contract if entered into cannot 
be enforced against the minor : H9 Cal. 232 (P.C.), 
Foil. {Graham and Miller, JJ.). MoNOHAR DAS u. 
Tarim Charan. 

34C.W.N. 135= A.I.R. 1929 Cal. 612. 

• ‘Contract of sale by guardian cannot be specifi¬ 
cally enforced against the minor even when guirdian 
has placed the other parly in actual possession —Doc- 
trine of part performance cannot be invoked. 

The guardian of a Hindu minor oannot enter 
into a contract on his behalf so as to bind the 
minor in such a manner as to be capable of being 
specifically enforced against the minor: 11 Bom. 551 
(P.C.) and 39 Cal. 282 (P.C.), Bel. on. 

The matter cannot bo regarded as diSerent even 
if there waa not only a contract by the guardian to 
convey the property, but, pursuant, to the con¬ 
tract the guardian, by way of partly performing the 
contract, has placed the other party in actual pos¬ 
session, for the doctrine of part-performance, being 
an equitable doctrine, oan be held to apply to 
the person concerned, and if the contract is not 
a contract of the plaintifi who is suing, the 
equitable principle cannot be invoked against him • 
A. I. R. 1928 Mad. 407, Eel. on. {Wallace and 
Srinivasa Ayyangar, JJ.). Nagbswara Rao v. 
MANDAVA. 1101.0. 492=1928 M.W.N. 214= 

A.I.R. 1928 Had. 830. 
—Alienation—Guardian—Stop-mother. 

-Alienation by widow managing the estate of 

her son and step-son is binding on step-son, if for 
necessary purposes ; 10 N.L.R. 133 ; 15 N.L.R. 66; 
A.I.R. 1923 Nag. 230 and A.I.R. 1925 Nag. 134, 
Explained. {Findlay, J.O., Hallifax and Koival, 
A.J.Cs.). KESHAO y. JAGANATH. 

92 I.C. 121 = 22 N.L.R. 5 = 
A.I.R. 1926 Nag. 81 (F.B.). 
—Alienation—Guardian—Validity. 

-A Hindu minor widow’s mother who was 

staying with her eSeoted the sale of her minor 
daughter’s property to pay ofi the debts of the 
minor’s husband; and the husband’s separated 
step-brother was the purchaser of the property. 
The property of the minor was being managed by 
the step-brother of the minor’s husband and not by 
her mother, ^ 

Held, that the mother was not the de facto guar¬ 
dian of the minor daughter. The husband’s 
step-brother not only had the right under the 
Hindu Law to bo the plaintifi’s guardian but 
by his aots had actually assumed the cjlg 
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HINDU LiW—Alienation-Lender’s (alienee's) 
duty. 

of ber guardian. He should not therefore be 
allowed to deprive the ininor of her property by 
getting a conveyance in his favour from the minor’s 
mother who was not allowed to have anything to 
do with the minor’s estate. The sale therefore was 
void and not binding on the minor. And the sale 
being void the husband’s step-brother was not en¬ 
titled to be paid the amount that he spent to 
to relieve the burden on the estate as he was 
only a volunteer .inasmuch as he had no title to 
the property: 38 Mad. 1125 ; 17 Bom. L. R. 1134 ; 

17 M.L.T. 138; 2 I. A. 131 (P. C.) and 27 Bom. 390, 
TUl. on. (Denudoss and Mackay, JJ.). Alaqum- 

PERUMAIi KARAYALAR v. VlNAYAGATHAMMAIi. 

117 I. C. 731=29 M. L. W. 6= 
A.I R. 1929 Mad. 110 = SS M.L.J. 861. 

—Alienation—Lender's (alienee’s) duty. 

- Need not look to a_pplication of the surplus. 

Where a purchaser acting in good faith upon due 
inquiry, is able to show that the sale itself was 
justified by legal necessity, ho is under no obliga¬ 
tion to inquire into the appiication of any surplus 
and is nob bound to make repayment of such 
surplus to the members of the family challenging 
the sale. {Mirza and Baker, JJ.). GAJONAN SlTA* 
RAMU. SITARAM LOGHONATH. 114 I.C. 245 = 
30 Bom. L.R. 1629 = A.I.R. 1929 Bora. 55. 

_ Sale by father—Vendee to prove good faith and 

consideration—He need not enquire how the sale 
price was utilised. 

Where it has been established that the aliena¬ 
tion by father was made for a necessary purpose, 
e. 7 ., in order to pay off an antecedent debt which 
was binding upon the sons and recoverable from 
the joint family property and it is not shown that 
the vendees knew the father to bo an immoral man 
or that bis immorality was so gross and so noto¬ 
rious that they must be presumed to have known of 
it, the vendco.s are only bound to show that they 
acted in good faith and that the sales were made 
for a necessary purpose and for a fair price. Having 
done this, they arc under no obligation to eoquito 
into the application of any surplus over the 
sum rcfjuirod to carry out the necessary purpose . 
A.T.R 1927 T*..C. 87,' Foil. {Fforde and Camp- 
bcll,JJ.)- ULFAT R.\I V. TEJ NARAIN. 

’ 106 I.C. 176 = 8 Lah. 632 = 

29 P. L. R. 132=A. I. R. 1928 Lah. 83. 

_ .Purchaser need not enquire about appheahon 

of surplus if the sale is fornecessity. 

Whore a certain amount is taken in cash by the 
vendor without specification of the nature of the 
necessity and the remaining consideration was 
logitimatelY taken in satisfaction of antecedent 
debts and the purchaser acted in good faith and. 

after duo enquiry, and the sale itself was justified 
bv legal necessity, 

' Heldy that the purchaser was under no obliga- 
tion to inquire into the application of the sur- 
plus and is not bound to make ^ 

surplus to the members of the ^ / 

tho salo: A.I.R. 1927 P.a37 Foil. 

j T\ 'Maqesh Nath v. kam janki 

TEMP?!' lo w N. 1112 = A. I. R. 1927 0“dj> 

_^-IE it is once conceded that the sale by 

was for legal necessity it is not for the vendee to 

pursue oa?h and every item of 37 *^ 

ascertain how it was applied ; A;I-R- 1927 1 . 0 . 
A.I.R. 3927 P.C. 24C ; 6 M.T.A. 893 (P.C.). 

(Sen andPullan, JJ.). ?039 = 

PUA«AD. 1929 A, L. d. 11« - 9, 


HINDU LAW—Alienation—Lender's (alienee’s) 
duty. 

— j\lienee antecedent creditor —Preutows debts 
must be proved to be justt 

No doubt it is not sufficient for an alienee who 
is himself an antecedent creditor to prove merely 
the existence of his debts still it is nob necessary 
for such an alienee to prove “necessity” for the 
antecedent debts. All that he need prove is that the 
antecedent debts wore “just” : 65 P.R. 1900 (P.B.), 
Exvl. and Appl.’, 1 Lah. 472, Dtst.’, 60 I.O. 714 and 
A.I.R. 1922 Lah. 301, Cons. (Bhide, J.). Waryam 
Singh v. indar Singh. 116 I.C. 306— 

A.I.R. 1929 Lah. 242. 

_Consideration of mortgage being antecedent 

debts—Mortgagee need not make further enquiry as 

to existence of legal necessity. 

RAM GOPAL V. AURA PRASAD. 113 I.C. 891- 

A.I.R. 1929 Nag. 6. 

—i- Alienee knotoing alienor to be spendthrift^ 

Alienee ishound to see that the money xs uhltsed for 

the purpose for which it is borrowed. 

It is not generally the alienee’s duty to see that 
the money advanced by him was properly expended 
for the purpose for which it was advanced. Bub 
where tL alienee knows the spendthrift character 
of the vendor and knows that money which be 
might advance will not be spent for the purpose for 
which it is meant, and he still advances money, 
without seeing that it is appHed for 
for which it is borrowed the sale is apt to ^ set 

aside. {Zafar Ah and DaUp 
BAMmKUBE. 

_Where the borrower is a notorious spend¬ 
thrift a creditor would not be protected merely by 
the fact that the money advanced by him 
to bo required to pay off antecedent 
when the vendee must have known *1»® f 

the vendor : 76 P. R. 1917, Foil. {Addison, J.). 

HARNAM SINGH A J.R. 1927 Lah. 46. 

_ Creditor need only make reasonable enquvry as 

^^iratEeditorVbBfore embarking on transactions 
has made reasonable and bona /life inquiry and 

has “tisfied himself to the best of his knowledge 

e”nco “ors'uohllXcessity in Point of f act U not a 

W " ’99 !"o*”6!6^29"NVx^2f=: 

duRANG. A.I.R. 1927 Nag. 65. 

_ Creditor need not see to the application of the 

”‘Throredibor has only to enquire into the neces- 
ftifcv for the advance, and if ho acts honestly he is 
not bound to see to the application of the money: 
6 M I A. 393 (P. 0.). Foil. {Campbell and Dahp 
Sinnh, JJ.)- ICHHAR SINGH V. NATHA. 

^ 98 I.C. 314=8 L.L.J. 479=27 P.L.R 623- 

A.I.R. 1926 Lah. 693. 

--Alienation by father for necessity—It »s 

sufficient for vendee to satisfy himself as 
existence of necessity and he need not 
as to actual application of the money: 65 P.^1^* 

(HurHson. ,7.). SHAH MaHO 

-- Alienation by mother ofaminor, 

viortgage-Purcha^er is not bound to see that money 

wfrCodtat the .mothm o* a minot 
sold minor's property in order to pay off a mo g g 
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HINDU LAW—Alienation—Lender's (alienee's) 
duty. 

and it was desirable in the interests of the mlnoz 
that the mortgage should be paid oS, as the profits 
of the laud mortgaged were more than the interest 
on the mortgage, but it was contended that the 
payment made by mother to the mortgagee was 
excessive. 

Held, even though the mortgagee was piid in 
excess, that would not aficct the position of a bona 
fide purchaser for value. It would be sufficient for 
him to enquire whether there was as a matter of 
fact a mortgage to be paid ofi. He would not be 
bound to follow the purchase money, and ascertain 
that is was properly disposed of by the plaintiff’s 
guardian. (MocZeod, C. J. and Coyajee, J^. VlSH- 
VANATHBHAT ANNABHAT t>. MAEjIiAPPA NIN- 
GAPPA. 92 I.C. 628=49 Bom. 821 = 

27 Bom. L. R. 1103= A.I.R. 1923 Bom. 314. 

■ — No enquiry would sustain an alienation of 
the co'parcenary property unless the facts represent¬ 
ed to the alienee were such as if true, would have 
justified the loan. [Shadi Lal^ C. J. and Halan, 
J.). GIRDHARI LAL V. Kishbn Chand. 

83 I.C 463 = 3 Lah. 311= A.I.R. 1925 Lah 249. 

- Existence of necessity is immaterial if lender 

has made enquiries and acts honestly—Amount of 
debt need not be equal to amount required for neces¬ 
sity—Rate of interest higher than Court rate does not 
vitiate alienation. 

The lender who advances money to a manager on 
mortgage of family property is bound to inquire 
into the necessities for the loan and to satisfy him¬ 
self as well as he can, with reference to the parties 
with whom he is dealing, that the manager is act¬ 
ing in the particular instance for the benefit of the 
estate. But if he does so inquire, and acts honest* 
ly, the real existence of an alleged sufficient and 
reasonably credited necessity is not a condition 
precedent to the validity of his charge, and under 
such circumstances he is neither bound to see to 
the application of the money nor need ho ascertain 
that tho amount of the money, which he advances, 
is equal in amount to the entire debt which consti¬ 
tutes the family necessity. The fact that the in¬ 
terest on tho mortgage was higher than tho Court 
interest on the decree, does not vitiate the mort¬ 
gage, nor does the fact that tho amount of property 
mortgaged was larger than the amount which was 
about to be sold under tho decree. {Simpson, 

A. J, C.). Sheo Behari V. Shro Ratan Singh. 

90 I. c. 34'>=A.I.R. 1925 Oudh 740. 

-Alienee from widow, should assure himself 

nob only that necessity exists but th-ib it cannot 
be satisfied without borrowing. {Dalai, J. C.). 
RAMAN V. BARATI. 85 I-C. 483 = 27 O.C. 329 = 

A.I.R. 1923 Oudh 537. 

--Whore a person purohasea tho property of a 

minor at an auction-sale iu execution of a decree 
against a minor, 

Held, it was not necessary for the purchaser to 
enquire whether the decree and the sale there¬ 
under were for valid reasons. {W^almsley and M, N. 
Hukerji, JJ‘). U.MA Cfiaras Chakravarti v. 
GUIBAM bag. 83 I.C. 1040 = 39 C.L.J. 394 = 

A.I.R. 1924 Cal. 1008. 

- Honest enquiry as to existence of necessity is 

enough. 

An alienee who pays antecedent debts if he acts 
honestly and makes proper enquiry whether the 
debts are actually due is not responsible if he had 
been deceived. A just debt, incurred fora necessary 
purpose is always binding irrespective of the 
income and means of the alienor and just debts are 


HINDU LAW^Allenation—Leader*s (alienee’s) 

duty. 

debts which are actually due and are not immoral 
or illegal or opposed to public policy and not 
contracted as an act of reckless extravagance of 
wanton waste or with the intention of destroying 
interests of the reversioners. An alienee discharg¬ 
ing an antecedent debt is not required to make an 
inquiry into >the nature thereof. {Broadway, J.). 
ANOKHSINGUv. SAPUBAN SINGB. 79 I.C. 980= 

A.I.R. 1923 Lah. 860. 

-Where a mortgagee wishes to enforce a charge 

against the family property the burden lies on him 
to satisfy tho Court that tho mortgage transaction 
had been entered into for family necessity or in 
lieu of antecedent debt of the father or with the 
consent, express or implied of all the members of 
the family. {Lindsay and Sulaiman, JJ.). Inayat 
ELAHI V. HARDEO SAHAI. 74 I.C. 323 = 

45 All. 692=21 A.L.J. 610 = 
5 L.R.A. Civ. 61= A.I.R. 1924 All. 29. 

- Purchaser must prove that on a bona fide en¬ 
quiry he satisfied himself as to existence of legal neces¬ 
sity. 

A representation by itself raises no equity in 
favour of the purchaser or the mortgagee, foe the 
law does not permit him to act upon that represen¬ 
tation unless he satisfies himself by an honest and 
bona fide enquiry that the representation is true. 
Where he so enquires into the necessity for the 
loan or the sale and satisfies himself by an honest 
and bona fide enquiry that the necessity exists, the 
law completely protects him ; for it is not a condi¬ 
tion for his success in auy litigation which may 
arise out of the transaction that he should prove 
the existence of the necessity. It is sufficient If 
he proves that he made an honest enquiry and was 
satisfied that tho necessity existed. The case would 
stand on a difierent footing if, in addition to the 
representation that be had power to charge the 
joint family property there is a further undertak¬ 
ing that ho would make good the representation by 
partition or otherwise. Where it is proved to the 
satisfaction of the Court that there was such an 
undertaking on tho part of the Karta of the joint 
family, tho Court has ample power to compel him 
to do that which he undertook to do, but where 
there is no such undertaking, it is impossible for 
the Court to direct that the members of a joint 
family should hold their properties in definite 
shares and that the share of ons or some of the 
members should remain charged for the payment of 
any money to the mortgagee or the purchaser: 
20 W.R. 192:13 C.W.N. 815 ; 14C.W.N. 652, Diss.‘, 
39 All. 600, F'oll. {Das and Bucknill, JJ.). JATA 
DHAUI SINGH V. DUKHI SlNGH. 72 I. C. 1033= 

4 P.L.T. 64=A.I.R. 1923 Pat. 197. 

-Bona enqtiiry made—Creditor is not bound 

to see Co application of money. 

A creditor is not bound to see to the application 
of money , If a person dealing with tho manager 
of a family or for the matter of that, with the 
guardian of a minor, does make enquiries and acts 
honestly, tho real existence of an alleged and rea¬ 
sonable necessity is sufficient to validate tho debt 
and ho U nob bound to see to the application of the 
money. {Ka7ihaiya Laland Sulaiman, JJ.), RAQU- 
BANS UPADHYA V. INDARJIT SiNGH. 

69 I.C. 683=43 All. 77 = 20 A.L.J. 88B = 

A.I.R. 1922 All. 526. 

- Alienee made aware of maintenance claim and 

not acting bona fide— Sale could not defeat claim for 
maintenance. 



1095 


DlGfiST. 1991--1930. 


1096 


HINDU LiW—Alienation—Lender’s (alienee’s) 
duty. 

A Hindu died leaving the plaintiff, his widow, 
and a eon. The latter alienated almost all his 
father’s properties to the defendants. The plaintiff 
then sued the defendants for recovery of mainten¬ 
ance and declaration of a charge on the said proper¬ 
ties. The lower Courts found that^ the property 
left by the deceased was only limited ; that the 
son incurred debts for immoral purposes ; that at 
the time of purchasing the shops the vendees were 
warned that the widow had set up a claim for main¬ 
tenance ; and that therefore they are not bona fide 
purchasers, 

Seld, the sale was nob justifiable and could not 
defeat the plaintiff’s right of maintenance: 

2 Bom.494, Foil.] 22 All. 326, Ref. (Abdul Baoof and 
Marlineau, JJ.). BHAGAT RAM v. MT. SAHIB 
DEVI. 67 I.C. 8W = 3 Lah. 55 = 21 P.W.R. 1922= 

A.I.R. 1922 Lab. 273. 

-- -Reason given by alienor found to be proper by 

creditor—No enquiry into all circumstances ^s neces- 

J.—When a lender contemplates lend¬ 
ing money to a karta of a joint family, it is 
ble that according to the present law, he should 
make some clear enquiry as to the 
which tho loan is being arranged but provided that 
he is told that reason and that reason seems to 
him a proper one. it is not necessary for him to 
make any further enquiry. A lender need not 
examine entirely the ciroumstanoes of the bor¬ 
rowers or to do more than be assured by him that 
the money is required for tho legal p®o® 9 siby or 
the family benefit of the family 
rower represents. (Dawson Miller, C. J and Buck- 
nill, J.). HABI p«asad SINGHA sowrendra 

MoTTPN RiMHA 66 I*C« 945® 1 P4t# 506 

MOHER SINHA. ^ ^ ^ 709=A.I.R. 1922 Pat. 430. 

- Scope of enquiry by alierue. ^ , w 

An honest enquiry by the alienee of a]oint 
property from the Karta. for borrowing money for 
a lease; does not mean 

the lease itself which would satisfy the lender 
that the lease would be beneficial to the .*^“*^y* 
Honest enquiry as to the purpose for which the 
money was required is suffioienb. «nf 

Rossjjj.). SADHO SARAN PBASAD SiNGB «. 
BBAHMDEO PRASAD SiNGH. ^ , 61 1.0. 

R p T. J 256=2 P. L T. 318= A.I.R. 1»21 rat. 

_in order that an 

ing on the lamily, it muet be .faJ 

muet show that ho made enquiries ^ p -Sd 

fied that it was for family 

ks W. DEBI SARAR SAHA^ n.^BARKEE 

BEHABI IjAL. 

lative venture. . Antakshara family can- 

The manager o “ the rifk and 

not impose on the minor o r himself and 

liability of a new to hind 

other adult , /-miiy property in order to 

any portion of th^oint Jy, yenture. 

enable him to Y^orket and the opening 

The contract for a cattle market an 8 

of an Arhat for flour ano g l P Ti T 136’ 

speculative 379 Cons* and 

98 I.O. 651, Be/.; A.I.R-1924 All. 379, Cons ana 

Doubted ; A.I,E, 1928 All. 403; A.I.R. 1926 lat. 17. 


HINDU LAW—Alienation—Manager—Gonsent of 
co-parcenera. 

Cons, and (Ross and Ghatterji, JJ.), BlS- 

wanath Singh i>. Kayestha Ooepobation. 

119 I.C. 405 = 8 Pat. 430=10 P.L.T. 379= 

A.I.R. 1929 Pat. 422 . 

_ Alienation for discharging old debts of family 

business and to carry it on is justified. ^ 

Where a business is carried on with joint family 
funds for the benefit of the joint family, the 
properties of the joint family, both movable and 
immovable, including the shares of minor mem¬ 
bers of the family, are liable for debts incurred m 
carrying on the business, and it is within the 
powers of the managing member in a proper case 

to sell immovable as well as the P'®' 

petty for the purpose of disoharging such debts oi 

enabling the business to be carried on. 

Where the manager 

Rs. 43,500 to satisfy pre-existing debts to the 

amount of Rs. 38,000. , 

Held, that it was enough to support the sale 

without showing how the baUno® 
plied: A.I.R. 1927 P.O. 37, Ref. 

NIAMAT RAI DIN DAYAD. 101 I.C. 375- 

8 Lah. 597 = 34 LA. 211 = 29 Bom. L.R. 886- 
2S A.L.J. 599=45 C.L.J. 6*6=^627 ILW.H. 433- 

. 1 S;^^: C.4-N. E 

39 M.L.T. 349=A.LR^ m7 ) 

- CivU P. C., 0. 40, R. 1-Mortg^o 

of Hindu joint family— Money used f<m 
iisiness-Receiver can be a 

joi^nt family, on the family properties 
iverdrafts on the banking ' ad 

comoany of which the karta was » 
where the adult members of the family ® ^ 

of the mortgage and the money advanced was used 

reuU on the mortgage a reoeiv^ 

^:lLuy:J.y\^ RRMAR lab - chartered 
BARK OP IRDIA, AUSTRAWA ARD^Of «A. j 

A.I.R. 1925 Cal. 864. 

—Alienation-ManaAer—Consent of co-parce- 

^^Failure to challenge alienation 
overt Mt—Is not binding on co-parcener and is not 

^°Even if the other co parcener be a major 
at the date of the alienation, it 
said that he assented to or acquiesced in the 
alienation merely by his not bringing “f 

asainst the purchaser for establishi^ that t 
alienation cannot affect his rights in the property, 

or by his not manifesting by any other overt act 
tha/he did not acquiesce in the alienation Mfa 
as his interests in the property are 
less such assent or acquiescence can be 
him while he is a minor. The /^an 

personalis moritur cum persona does not 
action by the oo-paroener to challenge , 

tion. (Ramesam and Thiruvenkalachamar, JJ.h 
in tlte maltm- of Am-thadiRGA THEVAR 

28 B.L.W. 634 = A.I.R. 1928 Mad. 9M. 

_ Manager can alienate without express consent 

“^Srarn^rty MX’or t>- -“gni.ed ^ 
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HINDU L&W—Alienation—Manager—Consent of 
oO'parceners. 

atanoes do often exist when on account of hia 
incapacity, or temporary or permanent absence, or 
as in the case of a trading concern on account of a 
junior member being more competent to look after 
such affairs, a junior member is required to act as 
ih.Q de facto manager, and to deal with the family 
property. He then acts as the accredited agent of 
the family property in the same way and subject 
to the same limitations as the *'karta.” He has 
the power as managing oo-paroener to alienate 
family property for legal necessity so as to bind the 
interests not only of the minors, but of adult co* 
parceners without the express consent of such adult 
oo-parceners. A general consent of this nature 
may be deduoible in case of urgent necessity, from 
the very fact of the manager being entrusted with 
the management of the family. {^Kennedy, J.C. and 
Rupchand Bilaram, A. J. C.). Nara,INDAS v. 
KhATANMAIj. 88 l.C. 916—19 B.L.R. 402^ 

A.I.R. 1926 Sind 22. 

- General consent hy other members, does not 

authorise alienation beyond his powers. 

General consent given to a manager of joint 
Hindu family would not include a consent to 
alienations for value which are not within his pro¬ 
vince as manager, so that, for other alienations ex¬ 
press consent would be necessary. Therefore the 
consent given to a manager by other members of 
the family does not necessarily include consent to 
future alienations. {Ufacleod, C. J. and Crump, 
J.). BALAPPA GHENAPPA v. AKKUBAI RaYA- 
GOUDA. 74 I.C. 220 = A.I.R. 1924 Bom. 170. 

- Mortgage without legal necessity can be only 

with the consent of co-parceners. 

The head of a joint family cannot mortgage the 
joint family property without consultation with, 
and consent of, the other members, but where legal 
necessity is proved it is unnecessary to prove con¬ 
sent because it will be implied. But where the 
executor of the mortgage bond executes it as certifi¬ 
cated guardian of a person who is really of age the 
recital in the bond to that efieot negatives all idea 
of consent of such person. {Coutls and Ross, JJ.). 
KAMLA PRASAD V. NATHUNI NARAYAN SINQH. 

66 I. C. 149 = 3 P. L.T. 401 = 
1922 P.H.CC. 136=A.I.R. 1922 Pat. 347. 
—Alienation—Manager — Debts. 

- Paternal uncle as manager—Sale of nephew's 

share. 

An uncle acting as Manager of a joint family is 
not entitled to sell the share of his nephew in the 
joint family property in order to discharge a debt 
incurred by his own father even though the father 
be also the grandfather of the nephew whose pro¬ 
perty is alienated. {Mears,C.J. and Piggott, J*.). 
MT. RAMESHA V. KALPOO RAI. 84 I. C. 84 = 

46 All. 264=22 A.L.J. 159 = 3 L.R.A. Civ. 112 = 

A.I.R. 1924 All. 538. 

—Alienation—Manager—Extent of validity. 

- -Contracts by manager for sale of immovable 

property, or for family necessity—Not enforceable 
against minor. 

A contract entered into by the manager on behalf 
(Jf the joint family at a lime when one of the mem¬ 
bers is a minor cannot be enforced as against the 
minor. The rule is not limited to oontract on be¬ 
half of the minor for the purchase of immovable 
property but also applies to contracts made by 
managing members of a joint Hindu family for 
necessities or for the benefit of the family. 

Suoh a contract, if it is not indivisible can, how¬ 
ever, be enforced with variation except, with refer- 


H IN DU LAW—Alienation—Manager—Liability. 

enoe to the share of the minor : 39 Cal. 232 (P,0.), 
Bel. on ; A.I.R. 1926 Cal. 445, Ref.; 2 P.L.J. 513, 
Biss. from. {Jack and Mitter, JJ.). NRIPBNDBA 
Chandra Sharear v. eehebali Joabdab. 

34 0. W. N. 272=57 Gal. 268 = 
A. 1. R. 1930 Cal. 457. 
—Alienation—Manager—Gift. 

- Gift to stranger can be only for spiritual bene- 

fit. 

A head of a joint Hindu family has no authority 
to transfer a part of family immovable property by 
way of gift to a person who is not a near relation 
of his, the transaction not being for any pious pur¬ 
pose or for spiritual benefit even though he ia 
under obligation to the donee (the donee having 
educated and helped donor’s sons in diffioultiea.) 
{Sulaiman and Pullan, JJ.). tJMA SHANKAR LAD 
V. Mahabir Prasad. 118 i.c. 285= 

. A.I.R. 1929 All. 834. 

' ' to daughter's son is invalid. 

A gift by a manager of a joint Hindu family in 
favour of his daughter’s son 'even of a small por¬ 
tion of the ancestral property is invalid : 31 Bom. 
373 (P.C.), Expl. Dist. (Qokaran Nath Misra 
and Raza, JJ.). Baddoo t». Mt. Baohchi. 

98 I. 0. 1047 = 3 O.W.N. 916 = 
„ A. I. R. 1927 Oudh23. 

—Alienation—Manager—Liability. 

-Agra Tenancy Act (1926), S. 45—Grant of 

permanent lease of agricultural jland by manager 
in excess of his powers—Tenants in possession and 
paying rent regularly—The tenant cannot be 
regarded as trespasser and cannot be ousted by a 
minor member of the family: 28 All. 80 and 

3 A.L.J. 617, Dist. {Kendall NiamatxUlah, JJ.), 
BASDEO V. Muhammad Yusuf. iig i,c. 491 = 

26 A.L.J. 1313 = 9 L.R.A. Rev. 321 = 
^ AH. 285= A. I. R. 1928 All. 617. 

——- Benefit resulUng from alienation, must bedis’ 

trxbuted over all the shares. 


.7 » AAAouu ittiuuy seus nait tne 

family estate for justifiable necessity, the benefit 
must be distributed over the shares of the various 
members. At the same time a manager can sell 
his own share for what ho likes. The proper 
course 13 to divide the property by metes and 
bouads and to allot to the other members of the 
family their shares charged with the amount by 
which they have benefit&ed by the liquidation of 
debts; 37 Mad. 435. Poll. {Jackson, J.). ADI- 
NARAYANA REDDI v. SUBBARAYAD ReDDI 

^ 621 = A.I.R. 1927 Mad. 1116. 

- Alienation resulting in benefit is binding. 

A transfer of joint property by the manager can 
be justified if it is not a more speculation but 
results in actual benefit to the estate. The other 
mombers of the family cannot retain the benefit 
and at the same time repudiate the transaction by 

benefit has been acquired- 

{Sulatman and Banerji, JJ.). JADO SiNQH 
V. Nathu Singh. 98 I. C. 773 = 48 All. 892= 
_.. 24 A.L.J. 633 = A.I.R. 1926 All. 311. 

Manager alianating for legal necesBity. as 
manager—Minor member joining in execution— 
Minor 18 bound by the alienation, as much, as he 
would be, if he had not joined iu execution: 34 All 
(P.C.) Di^st. {Kennedy, J.C. and Rupchand 
Bilaram, A.J.C.). Narain Dasv. Khatammal 

88 I. C. 916 = 19 8.L.R. 402= 

_, , A. I. R. 1926 Sind 22 . 

unauthorised alienation for value bv 
manager of property, eflecting the whole iutereat 
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HINDU LAW—Alienation—Manager—Limita¬ 

tion. 

of family property is good only against his share : 
49 I.A. 358, Be/. {Macleod, C.J. andCrump, J.). 
BALAPPA GHENAPPA V. AKKDBAI RATAGOWDA. 

74 1. C. 220=: A.I.R. 1924 Bom. 170. 
—Alienation—Manager—Limitation. 

-- Unauthorised alienation by manager is void 

ab initio and in toto. 

Where the manager of a Hindu joint family 
mortgages the family property for purposes not re¬ 
cognised by the law, the mortgage is void in toto 
and ab initio. There is no question of the security 
failing at a subsequent date. Therefore where in 
a suit on such mortgage the plaintiff prays for an 
alternative relief that if the property is not liable, 
he must be given a personal decree against the 
assets of the mortgagor, Art. 116 and not Art. 97 
applies : 27 Cal. 762. Foil.; 19 Cal. 123 (P.C.), Dist. 
{Uaniels and fVazir ^asan, A.J*Cs.). GAJODHAR 
BAKHSH V. GAURi Shankar. 61 1.0.205= 

8 O.L.J. 81 = A. I. R. 1921 Oudh 47. 

—Alienation—Manager—Powers of. 

-- Appropriation, for religious charity—If small, 

can be made without consent of co'Xif^rceners, but only 
acMnter vivos. 

A dedication of a portion of the family property 
for the purpose of a religious charity may, accord¬ 
ing to Hindu Law, be validly made without any 
instrument in writing, even if it be an appropria¬ 
tion of some lauded property, and tho act of the 
karta of the family would be validly assented to in 
any way. however informally, by the other mem¬ 
bers of the family. Such an appropriation may 
even (if the property allotted be small as con^atea 
with the total means of the family) be made by the 

fcarift without consent. But the appropriation or 

alienation must be made by the manager by an act 
inter vivos and must not be an alienation de 
futuro by will •. 45 Mad. 281, Reversed. [Lord 
rhilliviorc.) GANdl REDDt r. TAMMl RBDDI. 

101 I. C. 79=59 Mad. 421 = 54 I A. 138- 

4 O.W.N. 482=29 Bom. L. R- 85o- 
25 A.L.J. 593=45 C.L.J. 5)2 = 31 G.W^. 799 = 

1927 M.W.N. 502 = 26 M.L.W. 139 = 
8P.L.T. 681=A.I.R. 1927 P-C. 80= 

52 M.L.J.524 (P.C.). 

_.On separation between three brothers the sons 

of two brothers with the son of the third have no 

authority to alienate tho ancestral 

joint Hindu lamilios, to which they belong, in 

ibsence of necessity or in absence 

debt. [Sluart.C.J. and Baza, J.). ^Y. OOMMR. 

PAIiTABOAIlH 1., SHKONATH. 100 lO- O" 

2 Luok. 459 = 4 O.W.N. 213 = A.I.K. 1927 Ood>> 1«. 

-Alienation by manager other tHan tain 

grandfather cannot be »oPP°'‘®i teTng 

Iny is ostablisbed-No question 59? ; 

immoral arises in siioh oases: A.PB. 1923 

to Joftlaoe fo fhe o/ 

legal necessity. , xTlndu family cannot mott- 
A manager of a . j property for his own 

cagohifi own in the f« family 

^omonal debts. I lls authority to 

justified by legal members of the 

the father of the som for the payment 

30 int family partition no member of 

of antecedent debts. Unti 1 p ^ ^ whether 

a family governed by tne “ o «Qri-innlftr 

manager or otherwise, can say that a particular 


HINDU LAW—Alienation—ManageF—Presam^- 
tion. 

share in the property belongs to him. The property 
has to be treated as a whole and undivided. If 
therefore, a manager ezeoutes a mortgage of a family 
property which is not justified either on. the ground 
of legal necessity or of antecedent debt the trans¬ 
action cannot affect any portion of the property 
alleged to have been so transferred. [Case-law 
cited), (Hasan and Misra, JJ.). JAI NarAIN v, 
Mahabir. 95 I. C. 857 = 2 Luck. 226= 

13 O.L.J. 574=3 O.W.N. (Sup.) 23= 

A.I.R. 1926 Oudh 470. 

- Benefit to estate does not justify manager's 

alienation. 

It is going too far to say that a manager of a 
Hindu joint family can justify a sale of joint 
family property merely on the ground that the 
sale at the time appeared to be advantageous. It 
would bs going inucb further thftn ftny principle of 
Hindu Law warrants to hold, that because a 
manager of joint family considers it advantageous 
at the time to exchange joint family land for 
money, such an alienation can be treated as justi¬ 
fied and therefore binding on the minor members 
of the family. [Macleod, C. J. and Crump, J.h 
Vishnu Vishwanath v. Ramaohandba 
Sadashiv. 73 I.C. 1017 = 25 Bom. L.R. 508= 

A.I.R. 1923 Bom. 453. 

—Alienation—Manager—Presumption. 

-—property mortgaged as solf-acquircd found 

to be ancestral. 

Held, applying the principle that the Court 
should incline to the view that a transferor alienat¬ 
ed the property in the capacity most favourable 
to a bo 7 ia fide purchasor» that tho defendant muB 
be deemed to have mortgaged the property not only 
as his self-acquired property, bat also as manager 
of a joint Hindu family to which the pi'ope^y 
Iv belonged: (1910) 2 M.W.N. 116. Bel. on. (PMl- 
lips and Srinivasa Ayyangar, JJ.). S^ETfiARAMA- 
MURTHI U. RANOAYYA. 108I.C.2f» 

1927 M.W.N. 769= A I R. 1928 Mad. 293. 

_‘Covenant by manager to indemnify vendee 

against loss if minor members challenged aliena- 

110 

Held, that insertion of such a clause is no more 
than a reasonable precaution against the 
ed risk that the vendors who were majors might 
afterwards make common cause with the 
who were minors and endeavour by suppressto veri 

xind suggestio falsi to get the 6B.\e set aside. [Sir 

John Wallis.) NIAMAT RAI v . DIN DATAB 

101 I.C 373 = 8 Lah. 597 = 94 I. A. 211 — 
29 Bom. L.R 886 = 25 A.L J. 599= 
45 C.L.J. 548 = 1927 M.W N. 453= 
4 O.W.N. 537 = 28 P L.R. 463=8 P.L.T. 647= 
26 M.L.W. 442 = 32 C.W.N. 233=9 L.L.J. 496= 
39 M.L.T. 345= A.I.R. 1927 P.C. 121* 

52 M.L.J. 729 (P.C.). 

-- Manager purporting to mortgage whole pro^ 

p^rty—Presumption as whole was mortgaged. 

Where the manager purported to mortgage the 
whole property and ho was legally competent 
so, there is nothing in tho document to repel the 
natural inference that what was intended to 
veved was the whole property. It must be he 
that the mortgage was as to the whole, and 
cital that the executant was the owner of only a haii 
of it, may bo treated as surplusage ; A.I.R. l_ 
Mad. 550 ; 28 I.C. 3G.>, Foil. [Venkatasubba 
and Madhavan Nair, JJ.). UNNAMALAI v. ABBOY 

I.C. 824=23 M L W. 168=90 M.L.J. 
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HINDU L&W — Alienation — Manager — Fre- 
Bamption. 

- Document siJtfnt aj to quantum of interest — 

Presumption is of entire family interest. 

Where a yendee purchases property from a de 
facto manager of the joint Hindu family and there 
is nothing in the document to show that the 
manager oonyoys only his share or that he reserves 
the shares of anybody from being conveyed, both 
the parties to the conveyance should be presumed 
to have intended that the whole interest of the 
family should be conveyed by it, although the 
vendor does not describe himself as the managing 
member of the family: 34 All. 296 (P. C.), Dist. 
{Devadoss and Waller^ JJ.). Chengayyav. Deva 
SAMBANDHA. 92 I.C. 720 = 23 M.L.W. 390= 

1926 M.W.N. 269 = A.I.R. 1926 Mad. 406 = 

50M.L.J. 14S. 

—Alienation—Manager—Representation. 

- Family is sujfficiently represented when mana¬ 
ger is impleaded in mortgage suit. 

Whore all the adult members of a family senior 
to the member not impleaded in the mortgage suit, 
execute the mortgage deed and are actually implead¬ 
ed in the mortgage suit, the manager must be one 
of the senior members and the junior member there¬ 
fore must bo taken to be fully represented. The 
mere omission of his name from the array of defen* 
dants would not make the decree null and void: 

34 All. 549, Ref. (Sulaimany Ag. C. J and Kendall, 
/.). DEO NABAIN V. DAIilP. 121 I. C. 817 = 

A.I.R. 1930 All. 541. 


—Alienation—Manager—Rights of alienee. 

- Alienee from tfie co-parcenary body—Can chal¬ 
lenge alieiiations by manager only to the extent of 
protecting or defining his rights. 

A transferee of any property or interest in pro¬ 
perty from a co parcenary body acquires along with 
that property or interest, the right of the oo-par- 
cenary body to call in question a previous aliena¬ 
tion made by the manager of the family, otherwise 
than for legal necessity, for the purpose of protect¬ 
ing or defining tho property or interest acquired. 
Tho power of avoidance in the hands of the trans¬ 
feree cannot bo greater than that which would have 
been exercised by the co-parcenary body at the 
moment immediately preceding the transfer. Tho 
power cannot bo used by a mortgagee to resist a 
suit for redemption by a subsequent alienee of tho 
equity of redemption, since this would bo using it 
for a purpose beyond protection of tho mortgagee’s 
interest. Nor can it be used by the transferee of a 
mere equity of redemption under a voluntary deed 
of transfer: for in this case the deed would have 
sufficiently defined the interest acquired. A pur¬ 
chaser, however, at a Court sale in execution of a 
decree for sale of property subject to a mortgage 
can use the power to impugn the mortgage unless 
ihe validity of the mortgage has been decided by 
the Court as against the mortgagor, i.e., the 
oo-parcenary body: 83 All. 783 (F.B.), Cons, and 
Bel on; A.I.R. 1924 All. 51, Kxpl. and Dist. ; 
A.I.R. 1925 All. 339; A.I.R. 1926 All. 718, Bel. 
o>i; A.I.R. 1926 P.C. 109, Cons.; 42 All. 50, Disf. 
(Ashworth and Ktng, dJ.), i^lADAN LAE v, 
GAJENDRAPAE SiNQH. 116 I.C. 436= 

51 All. 575=1929 A.L.J. 344 = 
A. I. R. 1929 AM. 2A‘l 


—Alienation-Manager-Suit against. 

_property proved to be family property—Mort¬ 
gage by manager—Description in mortgage deed 
that manager executed tho deed as owner does not 
affect actual character of the deed. The natural 
and legitimate inference to be drawn should be 


HINDU LAW—Alienation—Manager—Validity. 

that the defendant has been sued in the capacity 
of the manager. It is not necessary that the 
plaintiff should state in distinct terms that he is 
suing the manager : or that the defendant is being 
sued as manager: 22 M.L.J. 45 and 1 O. L. J. 456, 
Bel. on. (Gokaran Nath Misra and Baza, JJ.). 
Pirthipal Singh V. rameshwar. 99 I.C. 154= 

2 Luck. 288=3 O.W.N. 954= 
A.I.R. 1927 Oudh 27. 

—Alienation —Manager—Validity. 

-An exchange of property cannot be inopera¬ 
tive only because of a defeet in the title of a party 
to it. 

A manager of joint Hindu family exchanged 
family property, and the transaction was not 
challenged by other members, 

Held, that the exchange was valid. [Niamatullah, 
J.). GOPI Ram V. DUBJAN. 1131. C. 753= 

A.I.R. 1929 AH. 63. 

- Alienation held binding—Purchaser cannot he 

required to pay over again the whole or any portion 
of the purchase money. 

Ananthahrishna Iyer, J. —A sale impugned must 
either be upheld or held to be not binding. If a 
sale is held not binding, then questions of equity 
would crop up. But in cases where tho sale is 
held to be binding, in ordinary cases any question 
of equity would not arise at all. Tho finding that 
a sale is binding implies that either the persons 
who effected the sale had authority or that having 
regard to tho particular circumstances in which 
the sale was hold authority to sell must be implied 
in law. Whatever might be the exact ground on 
which a sale is upheld if a sale is really upheld, 
the Court is not justified in asking tho purchaser 
to pay again the whole or any portion of the pur¬ 
chase money : A.I.R. 1927 P.C. 37 and A.I.R. 1927 
P.C. 121, Bel. on. (5rmit»osa Aiyangar and 
Ananthahrishna Aiyar, JJ.). Sathyappan Amba- 
EAM V. VEDIVELU. 109 I. C. 106=: 

A.I.R. 1928 Mad. 450. 

- Lease to mortgagee—Interest on mortgage to be 

deducted out of rent—Rent consequently reducedivery 
much—Lease not binding. 

Where a mortgage and a lease were both contem¬ 
poraneously executed and the lease provided, that 
out of the rent payable by tho lesseo under its 
terms, the interest that was due to him upon his 
mortgage-debt should be deducted, the result being 
that after all the difierent payments had been made 
as the lease provided, tho gross amount of 
Rs. 16,775 rent was reduced to Rs. 3,804 per annum, 

Held, it must bo regirded as it was drawn and so 
regarding it it is impossible successfully to contend 
that the Icaso is of such a character that it would 
justify the manager of a joint family estate bind¬ 
ing tho joint family property by means of its 
terms. {Lord Buckmaster.) NArain DAS v. ABINASH 
Chandar. 69 I.C. 273 = 31 M. L.T. 217 = 

16 M.L.W. 780=1922 M.W.N. 791 = 
27 C.W.N. 239 = 21 A.L.J. 201=37 C L.J. 437 = 

A.I.R. 1922 P.C. 347 = 44 M L J. 728 (P.C.). 
—Alienation—Manager of endowment. 

See Hindu Law—Religious Endowment- 
Alienation. 

—Alienation—Necessity. 

Benefit to estate. 

Burden of proof. 

Bnsiness. 

Consent of co-parceners. 

Debts. 

Father. 
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HINDU L&W—Alienation—NeoessUy—Benefit to 

estate. 

Hoase repairs. 

Interest. 

Litigation. 

Maintenance. 

Marriage. 

Partial necessity. 

Pressure. 

Presumption. 

Proof of. 

Purchase of property. 

Purchaser’s rights. 

Becitals. 

Religious ceremony. 

Re-purchase of property. 

Sale to mortgage. 

Test of. 

Widow. 

Miscellaneous. 

—Alienation—Necessity—Benefit to estate. 

■■Where the adult members of a family 
purchased their residential house which was also 
used for carrying on business and it appeared that 
the purchase was beneficial to their interests, 
Held, that a mortgage of the purchased property 
to raise money towards a portion of the purchase 
money was binding on the minor members of 
the family. {Mukerji and Bennet, JJ‘)> 

GoviNDJi V. Firm lallamul Hardeo das. 

1930 A.L.J. 1170 = A.I.R. 1930 All. 767. 

■ Alienation by prudent manager—Justification 
on the principle of benefit to estate—Degree of'pru¬ 
dence. 

In order to sustain an alienation of joint Hindu 
family property by the managing member of the 
family (and the same principle would admittedly 
apply in the case of a guardian of a Hindu minor) 
the transaction must bo one which is for the benefit 
of the estate and such as a prudent owner would 
have carried out with the knowledge available to 
him at the time, and such transactions are justifi¬ 
able on the principle of benefit to the estate and 
are not limited to transactions which are of^ a 
defensive nature. The degree of prudence, which 
might fairly be required from a man who was not 
the sole owner of the property, would naturally bo 
somewhat greater than that which might ^ be ex¬ 
pected in the case of a sole owner and mignt oe 
that demanded in ordinary case 
A.I.R. 1928 All. 454 (F.B.) ; A.I.R. 59 

and A.I.R. 1925 All. 333. Bel 5 /.I.R. 1929 Bom. 
Q 5 I from and A.I.R. I9l6 P.C. HO, Dist. 

(TeicChand and Agka Haidar, JJ.). ®^3pLah^679* 
GOVARDHAN DAS. A.I.R. 1930 L»h. 679. 

-Any act for which the 

necessity’’or of “benefit to the ^ 

claimed must bo an act of a 00 "^^ 

A.I R. 1925 All. 333; ^Ref ’o« * 

1929 All. 139 and A.I.R. 1929 ^om 251 Re?, on 

A.I.R. 3928 All. 454 and ®gTnPAt' 

Expl. {Jackson, ^ ^ 

A.I.R. 1930 Nag. 86 . 

_■■ Necessity ” and " Benefit "-Difference be- 

‘The beneat to the eetato for 

tion must be of a protective ““th- 

sity involves some notion of J -n 

out. The beneat to tho estate °°Vose of in 

alienation of tho P^P^^y a better return, 

a^^'^L^T^oTiLllVvaTt pVwL of management 


HINDU LAW—Alienation'—NecesBlty—Benefit to 

estate. 

which might amount to an authorization to embark 
on speculative ventures. [Case-law discussed.) 

Son’s properties inherited from his maternal 
grandfather sold by father. Father purchased 
other properties and paid the sale proceeds towards 
their price. No sale-deed was executed of the pro¬ 
perties purchased by father but he got possession 
of them, and realised far more income than the 
original properties of the son yielded. 

Held, that the minor lost his absolute property 
immune from any liability to pay his father’s 
debts and instead, did not even get any sale-deed 
in his name, but a contract of sale passed in the 
name of the father. The transaction effected by 
the father was not for the benefit of the minor, nor 
was it brought about by any necessity or any 
pressure on the estate. The alienation was detri¬ 
mental to the real interest of the minor and was 
not binding on him. (Paikar and Murphy, JJ.). 
RAGHO TOTARAM V. ZAQA EEOBA. 118 I.C. 855— 

53 Bom. 419=31 Bora.L.R. 301= 

A.I.R. 1929 Bom. 251. 

Anything which is for the benefit of a rever¬ 


sionary heir may properly be regarded as neces¬ 
sity. [ShadiLal, C.J. and Skemp, J.). oADHU 
Singh v. Chimna Ram. 116 I.C. 898“ 

30 P.L.R. 267 = A. I- R. 1929 Lah. 397. 

—Pre-emption necessary for safeg^rdlng 


family interests—Honey raised for 

emption decree is for legal necessity: A.I.R. 1925 

All. 383, Considered. [Dalai and Pullan, JJ-h 

CHOTKHAN LAL V. GANGA ^927 All 219 

•Necessity includes benefit of estate 


The manager of a joint family has an Impli^ 
authority to do whatever is best for all concerned, 
the test being whether the transaction was one into 
which a prudent owner would enter in order 0 
benefit tho estate. The word “necessity includes 
not only a case of actual pressure on an ©state or 
a danger to be avoided by prompt discharge of liabi¬ 
lities but also an act benefitting the estate. [Case- 
law considered). [Campbell, J.)e ^03HAN 

ROSTOMJI. 92 I. C. 689 = A. I. R. 1926 Lah. 249. 

_ ..jifanager purchasing house for benefit of the 

famih/—Minors are bound. __ , .. 

Where the manager of a joint Hindu family 
mortgages family property in order to raise Jioney 

for purchasing immovable property for the benefit 

of the family, for example, to pay off the family 
debt by the sale of the property so purchased at a 
higher price, the mortgage Is binding on the minor 
members of the family, being entered into for 
family necessity: A.I.R. 1923 Bom. 453 and 
air 1925 All. 333, Dist.; 6 M.I.A. 393; A.I.R. 1922 
Bom. 122 and 42 All. 659, Bel. on, [Baymond, 
A. J. c.). RATILAL SOJJ op MOOIiJI V. RAGHU- 
NATH Mulji. 92 I.C. 378= A.I.R. 1926 Sind 184. 

_ Benefit and necessity are not convertible terms 

—Sale to prevent continuous loss is for necessity. 

A sale by the manager of joint Hindu 
property will be upheld not only in oases in whion 
the object of the sale is to relieve the estate of any 
actual pressure or to avert a danger, but also in 
cases where a benefit is to be conferred , upon t © 
estate. The answer to the question what oonstitiic- 
es “benefit to the estate’’must vary 
the oircumstances of each case : 40 Mad. 709 an 

6 M.I.A. 393 (P.O.), Re?, on. „„ ina. 

Sale intended to avert future and oo^tmuous Iosb 
to tho family is for necessity: 23 O.W.N. 858, Bej. 





ORIMINAIi 


li(« 


AtNDU LAW—Alienation—Hecessity—Benefit to 
estate. 

(Wazir Basan, A. J. 0.). SURAJ NARAra u. GUR- 

•• v»ShT.r. 

^-:~Question of benefit to be decided on the circum- 


stances of each case. . . 

There is no hard and fast rule lot determining 

the question as to what constitutes and what does 
not constitute “benefit to the estate . What may 
be regarded such a benefit in one case may not be 
80 regarded in another. The answer to a question 
as to whether a certain loan falls within the des- 
cnntion “benefit to the estate or it does not fall 
within that description must depend on a con¬ 
sideration of the entire circumstances of every 

particular case; 40 Mad. 709, , 

^ Where the mother acting as the guardian of her 
minor son mortgaged the family lands for obtain¬ 
ing a loan for the purpose of re-starting the 
cultivation of sir lands of the family which 

(cultivation) had been suspended for some time, 
^ Held, that in the circumstances o* the c^e the 
loan was iustifiable and binding. {Wasir Basan, 
A T c \ chandrika Prasad v. ramsagar. 

89 I C 567 = 2 O.W.N. 425=12 OX J. 563 = 

-Benefit to be determined as at the date of trans- 


HINDU L AW —Alienation—Necessity—Ba^a4ni(^ 
proof. 

(Shah and Fawcett, JJ.). NAOINDAS MANEKJAX 
V. MAHOMED YUSUP MiTOHELUA. 64 I.C. 928*- 

46 Bom. 312=23 Bom. L.R. 1094 = 

A I.R. 1922 Bom. ^22. 

—Startinff of new business may justify ali^azj 


•c 


Ill 


^‘rhe right way o£ judging ordinary oaBos whether 
a loan on a mortgage o£ family Property for pnr- 
chasing an estate constitutes a benefit to the family 
hv looking at tbe ultimate result of the 
pn?rhas^ man-years alter. The question of benefit 
must be determined with reference to the time of 
the purchase. (Koival and Pr^deaux, A. 
RUKHMABAI «. VITHUS . ^ ^ ^ ^ 

_A mortgage of family property executed for 

navment of a pre-emption decree is binding on the 
Umily. The doctrine of the benefit of tbe 
has been introduced in the Hindu Law : 33 All. 

242 F^ll iQohul Prasad, J.). Shankar Sahi d. 
BAioHU RaJI 74 I.C. 18=A.I.R. 1923 All. 669. 

_Mortgage by manager for paying portion 

of purchase money for buying lands for family 
on the mortgage—Purohaso not benefioial. not 
vielding even the interest on the mortgage-Mort¬ 
gage is not binding on minor’s share. iSadas^va 
f,fer and Spencer, JJ.). Subbamania Chetty o. 
httidambara MudahiI. 69 I.C. 756 

1921 ^.W.N. 740=14 M.L.W. 495=41 M.L.J. 459. 
_ Contract by adult members to dispose of dilapi¬ 
dated house— Minors arc hound—' Benefit' may 

sometimes mean * necessity.' ^ r -i 

The adultoo-parconers of a joint Hindu family 
contracted to sell to the plaintifi a house belonging 
to the family which was not in good condition and 
which did nob fetch any rent. It was not neces¬ 
sary to sell the house as the family was in good 
circumstances. When the plaintiff sued for speci¬ 
fic performance of the contract to sell the minor 
?o Jarconers objected on tbe ground that there was 
rone<,o ”sHyfo;sAleAnd that therefore tho con- 
tract could not affect thoir interest, 

TTeM as the adult co-parceners very properly 
in disnose of the house which was m 
dila^datod condition and which the Municipal 
Committee wanted tc pull down the minor co-p«- 
fieners were bound by the agreement. The teim 
“necessity’ must not be strictly construed. The 
benefit of thefamily may under certain oircum- 
Btanoes mean a necessity for the transaction. 

D. D. VOL. Ill—70 


tion in proper circumstances . . 

A benefit to the family is sufficient ground^fOB 
Upholding an alienation : 42 All. 559 and 5 
622, Foil. It is undoubtedly good law that.a manat 
ger of a joint family property is not justified m 
alienating or pledging that property for purposes 
of speculative nature, but it canuot be laid down 
as an invariable rule that in no case oan the start¬ 
ing of a new business justify an alienation of joint 
family property. Here the circumstances of. the 
family have to be taken into account. {Bantels, 
A.J o ). Sheo Ratan Singh v. Driopatj Singh. 

63 I.C. 554=8 O L.J. 314= A.I.R. 1921 Oudh 183. 

_Alienation—Necessity—Burden of proof. 

———When alienees give evidence showing prxma 
facie the existence of “just antecedent debts” the 
onus is on the plaintiff’s who challenge the alien¬ 
ation to rebut that evidence; 1 Lab. 472, Bel. on. 

(Bhide, J.). Kehr Singh v. ganoa Singh. 

Kniuae, .j , A.I.R. 1?30 Lah. 130. 

_ All members joining in the sale is not enough 

proof of necessity. 

A veiid6e may bo oxoused from making further 
detailed enquiries, but to start with there must be 
certain circumstances in front of him to give him 
the impression of the probability of the existence of 
a valid necessity. But where there are no such 
circumstances, the mere fact that all the major 
members of the joint family joined in the sale, 
would not entitle a Court to hold that a valid 
necessity existed. Nor would it throw the burden 
of proving want of legal necessity on the minor 
members challenging the sale: 8 Bom. 602; 

A.I.R. 1924 Oudh 300; A.I.R. 1925 All. 28 and 
A.I.R. 1924 All. 912, Bist. {Dalai, J.). BHAGWAT v. 
Salamat khan. 114 I.C. 185— 

A.I.R. 1929 All. 205. 

_ Mortgagee must prove that manager was pressed 

by legal necessity to borrow money on hard and uncon' 
scionable terms. {Of. A.I.R* 1928 P.C. 64— 

The covenants in a mortgage postponing re¬ 
demption for a period of 30 years certain and 
authorizing the mortgagee to spend as much money 
as he chose over new constructions of the mort¬ 
gaged promises, which money may far exceed the 
value of the mortgaged property and entitling the 
mortgagee to claim interest on the money so spent 
at the rate of 24 per cent, per annum with the 
compelling obligation on the mortgagor to keep the 
interest running for a period of 30 years are on the 
face of them hard and unconscionable. In such a 
case it is the obvious duty of the mortgagee to 
satisfy the Court by the proof of the fact that the 
mortgagors were pressed by some necessity 
justifiable in tbe eyes of the Hindu Law to borrow 
money on such terms : A. T. R. 1919 P. C. 12 and 
A. I. R. 1923 P. C. 37, Bcf. {Wazir Basan and 
Nanavutty, JJ.). RAM KlsHORE v. BAXJ Nath. 

113 I.C. 410 = 3 Luck. 598 = 5 0 W.N. 395= 

A.I.R. 1928 Oudh 287. 

-Alienee must prove necessity or his belief as 

to there being necessity—Due enquiry and his bona 
fides are necessary requisites. {Greaves and 
Mukerji, JJ.). SANTOSH KumAB v. GANESH 
OhandrA. 98 I.C. 919=31 C.W.N. 65= 

A.I.R. 1927 Cal. 160 . 
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HINDU Xi&W <*- Alienatlon-’NeccBslty—Barden 
of proof. 

. . Mortgage hy’Karta without necessity — Voida¬ 
bility is presumed to be known to the parties — Mart- 
gagee alleging that he discovered it to be void later on 
must rebut the presumption. 

If the Karta of a joint Hindu family mortgages 
the joint family property without legal neoessity, 
and not for the purpose of disoharging an anteoe* 
dent debt, the parties to the mortgage must be 
presumed to know that the mortgage is unenforce¬ 
able and void. It is necessary for the plaintiff 
allegiogthat he discovered it to be void at a later 
date within S. 65 of the Contract Act to rebut the 
presumption by proving that in fact he discovered 
at a later date that the mortgage was void : 
A.I.R. 1923 P. C, 189, Foil; A.I.R. 1922 P. C. 403 ; 
20 0. C. 306 and A.I.R. 1925 Oudh 212, Dist. (Rasa 
and King, JJ.). Shambhoo Shukul v. DHA- 
NESHAB Singh. 101 I.C. 26S=4 O.W.N. 250* 

A.I.R. 1927 Oudh 177. 


■» Alienee has to prove necessity. 

The alienee has to prove the existence of neces¬ 
sity in the case of alienation by limited owner. 
The reversioner is not to prove its absence in 
the first instance : A. I. R. 1924 P. G. 56 (P. C.) ; 
21 All. 71 (P.C.) 34 Cal. 329 (P.C.), Foil (Cuming 
and B. B. Qhose, JJ.), Upendranath v, Kiran 
OHANDBA. 07 I.O. 149-43 O.L.J. 562s 

A. I. R. 1926 Oal. 1046. 

-- Burden is on transferee to prove legal necessity 

^Long lapse of time will lessen the burden. 

The onus of proving legal necessity lies upon 
the transferee, but if long time has lapsed since 
the transaction it will not bo reasonable to expect 
such full and detailed evidence as to the state of 
things which gave rise to the sale as in the case of 
alienations made at more or less recent dates, and 
in such circumstances presumptions are permissible 
to fill in the details which have been obliterated 
by time. (Kinkhede, OJfg. A, J, C.). KAiiOOSiNOH 
V. MT. SUNDARABAI. 93 I.C. 707= 

A.I.R. 1926 Nag. 449. 

- —Burden of proof is on alienee—Quantum of 
proof depends on circumstances of each case. 

It is well settled that it is for the mortgagee of 
a joint family property to prove legal necessity. 
Ho may either prove as a fact that there was such 
necessity or prove that ho honestly did all that 
was reasonable to satisfy himself that the required 
necessity existed. The quantum of proof which 
is required in any particular case is not capable of 
a general and inflexible answer and depends on the 
oiroumstanoes of that particular case. [Eennedyt 
J, C. and Rupchand Bilaram, A. J. C.). NABAIN- 
DAS V. KHATANMAL. 88 I C. 916 = 

19 S.L.R. 402= A.I. R. 1926 Sind 22. 

- Sale in execution of decree against grand- 

father—Contesting grandson must prove immoral 


purpose. . .. X *u 

Though primarily the burden of proving tnat ine 

sale of property belonging to a joint family being 
valid is on the purchaser, yet in the case of an 
auction sale the burden is shifted to the contestor. 
Therefore where in execution of a decree against 
the grandfather, ancestral property is sold the onus 
is on the grandson to prove that 
for an immoral purpose. coo — 

Nath v. radhabaldabhrajji. bo ro. 

& f .R. 1925 Ondh 199. 


- Son suing to set aside alienation by father 

Necessity to he proved by transferee. . 

In every case the burden prima fac%e «ha 

plaintiff to ©stablish his case ; but where it is either 


HINDU LAW — AllenaMoar-N«Q6BBUy—Bavd^a 
of proof. 

admitted or proved that the plaintiff was a member 
of a joint Hindu family that the property trans¬ 
ferred was an ancestral property, and that it had 
been transferred without the plaintiff’s consent 
and not apparently in lieu of antecedent debt or at 
an auction-sale, the burden would lie on the defen¬ 
dant transferee to justify the alienation. (Lindsay 
and Sulaiman, Jj!). BAIJNATH Rai v. Oosul Bai 
AND AFTER HIS DEATH BRIJ BEHARI RAI AND 
AVADH BEHARI RAI. 74 I.O. 498 = 49 All. 718= 

4 L.R.A. (Cl7.). 598=21 A.L.J. 659= 

A. I. R. 1924 All. 37. 

- Burden of proving necessity lies on vendee's 


pre-emptor and not on sons. 

A pre-emptor cannot stand in a better position 
against the sons than the‘vendee from the father, 
except that, being in a less favourable situation 
than the vendee to prove proper inquiry as to the 
existence of necessity or of antecedent debts of the 
father, less strict proof of inquiry may be required , 
of him. The burden of proving their existence how¬ 
ever is not shifted by pre-emption from the trans¬ 
feree to the sons, unless the sons were parties to 
the pre-emption deoree : 9 O.L.J. 601, Rel on, 
(Balal, J.C. and Neave, A. J. C.). AVADH RAM 
SINGH V. Mabhub Khan. 79 1.0. 725* 

10 O.L J. 925 = A.I.R. 1924 Oudh 2S8. 

D ebts not validly contracted by father cannot- 
be treated as valid after father*s death. 

To validate an alienation by father, existence of 
legal necessity must be proved, even though the 
father is dead at the date of suit. A transaction 
otherwise invalid cannot be treated as valid by 
reason of the father having died prior to the suit : 
A.I.R. 1922 P.C. 247, Ref. (Daniels, J.). RAJA 
Singh v. Durga Singh. 73 1. C. 607- 

A. I. R. 1923 All. 529. 

- Evidence Act, Ss. 101, 102. 103 —Alienee pre¬ 
empted by another—Onus of proving necessity is not 
shifted to sons. 

A pre-emptor c&cnot stand in a better position 
against the sons than the vendee from father 
cept that, being in a less favourable situation than 
the vendee to prove proper enquiry as to the exis¬ 
tence of necessity or of antecedent debts oi tne 
father, less strict proof of enquiry may be required 
of him. The burden of proving their existence, 
however, is not shifted by pre-emption from the 
transferee to the sons, unless the sons were parties 
to the pre-emption deoree. (Ashworth, J.C.). J^NA 
PRASAD V. BADBHADDAR. 74 10. 353= 

25 0 C 388=9 0. L. J. 601 = A.I.R. 1923 Oudh 147. 

_ '—Burden of proof of legal necessity on the pre- 

emptor of the vendee. , . xv 

In a suit by the son to set aside a sale by the 

father and undo of joint ancestral property, against 
the pre-emptor of the vendee the burden of proving 
legal necessity is on the pre-emptor : 8 A.L.J. 1022, 
Foil. (Rafique and Stuart, JJ.). RAM SARUP 
Singh t>. Ram Saran Singh. 69 I.C. 849= 

20 A.L.J. 935= A. I. R. 1922 All. 639. 


- ‘Mortgage by Manager—No suspicious circum- 

vin/ny-fist—nmis M rtn thnsfi. who re-Dudiato the transoc- 


Where the father or manager of a joint Hindu 
family alienates family property, in the absence of 
evidence tending to shake confidence in the trans- 
aotiona themselves, or in the conduct and 
the manager or of the creditor, the onus is shifteu 
back on to the sons or members of the family who 
desire to repudiate the transaotions, to hold other¬ 
wise is to hold out to litigants the deliberate Invl- 
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HINDU LAW—Alienation — Necessity — Barden 
of proof. 

tation.one might the word temptation to 

attempt to oonform to an impossible 

evidence by calling direct aeliber- 

Of necesBity be valueless and freque J TTindu 
ately perjured. Where a mortgage 
property is made and there 
that the manager went out oi his way-to 
money for purposes whioh he knew ^^^^^the 
or those which could confer no benefit on the 

family and there are no nr of 

suspicion the presumption must be 
legality of these documents and the ® 

priof if shifted to the shoulders of 
who desire to repudiate the transaction. A.I.K. 

1916 P. c. no. MI. (Walsh and Byucs, W- 

PBABE LAii V. Sunder Singh. ' ?25_ 

44, All. 756=20 A. L. J. 658- 
A. I. R. 1922 All. 438. 

_ Mortqaqe—Plea of absence of necessity for high 

rate of interest not raised in i^ttten statementr- 
Alienee need only prove necessity for . 

facts necessary to prove ^ 
the execution of the bond may be 
ent from those which ate necessary to 
there was necessity for borrowing 

oular rate of interest or compound interest, and 

unless the plea of absence of legal 
interest, is specifically taken in the written 

statement, the only onus 
plaintifi is that of proving that the 

the borrowing of the money, was justified by legal 

rot.‘^n?efes “ also/ -d 

Adami.J.). AINTHAN GOPE ®3*87 = 

67 I.C. 790=1 

— Alienation—NeccBsity—Business. 

— -Father mortgaging ancestral 

Hoendins money borrowed lor business which is for 
bLeflt of faraily-Saoh alieaation is for family 
neoeasitv though business is not ancestral. A.I.K. 
1924 Al/ 879 and A.I.B. 1929 Mad. 153, M. on. 

and dai Lai, W 

blWAN CHAND. A.I.R. 1929 L,d.n. Wt. 

_ _ ‘-’Money borrowed for speculative purchase, 

ia not for necessity. 

Where money is borrowed merely for a specu¬ 
lative purchase in the commodity market by a per¬ 
son whose occupation was not, and never had been, 
trading, tbe debt is not for carrying on a family 
business or to start any family busmess. A mere 

random act of speculation cannot be treated as a 
lecitimate act of borrowing for business purposes : 
A I.E. 1928 Lah. Ill, Re/. (Broadway and Barn- 
«n*i TT) THANE9HBRV. RAM CHAND. 

Bon,JJ’). 119 I.C. 239=11 L.L J. 85 = 

A. I. R. 1929 Lah. 468. 

_ ^Mortgage for family trade is binding. 

Where a family shop is being carried on for the 

benefit of a joint family, the powers of the adult 

members in charge of such shop to borrow money 

S? nutposes of tbe business and mortgage family 

properties to secure re-payment of such money are 

liafl and the minor co-patceners are liable to the 

Txteit of their interest in the joint family property 

f^r a mortgage executed by the adult members : 

34 Horn. 72, Foil. (Fawcett, Ag. C. J. atid Afirza, /.). 

finTVT AT. -H TANNIRAM. ll-S 1* t*. 353 = 

8 BIVLAI. ^ 1136 = A.I.R. 1928 Bom. 4M. 

_Alienation by de facta guardian—Investment 

of proceeds in trading business—Stringent necea- 


iii6 


HINDU LAW — Alienation—HoceBalty—Conaont 
of co-parceners. 

sity of money for business must be proved. 

,r. c.). MAHABEO 0. SOMA^.^ ^ 

ATeantny of—Extension of money 
lending business is not necessity. ^ 

The original word in the Mitakshara is 

not easy to render into English, and there may be 
oases where the benefit approximates so closely to 
necessity that the transaction may be upheld and 
even speoifio performance ordered. Alienation ot 
ancestral property by father to extend his money- 
lending business cannot be said to be one for 
necessity. (Baymond and Madgavher, 

RATANSING SUDABSING V. o-^ 

MAL. 20 S.L.R. 220 = A.I.R. 1927 Sind 219. 

- Father—Unyielding property — Dijfficult to 

manage—Proceeds applied to extension of existing 
family business—Sale is bindimg on sons. 

Under the Hindu Law a transfer can be made 
by the manager of a familyeither for legal uece^ 
sity or for the family benefit. A transaction which 
is entered into by the father manager of a joint 
family for the purpose of disposing clPjmP®'^’ 
which yielded a small profit and was difficult to 
manage, and to apply the sale consideration to the 
extension of the existing family business, oannot 
bo questioned by the sons. Whether the businesa 
was not of a speculative nature, the subsequent 
failure of that business afiords no criterion for de¬ 
termining whether the transaction was originally 
a prudent transaction which the manager of a 
Hindu family, and especially a father was entiblett 

to make for the family benefit, {Li?td3ai/fl«d San- 

haiya Lai, JJ.). Jaomohan v. Praq Ahir. . 

^ 87 I.C. 27 = 47 All. 432=23 A.L.J. 209^ 

A.I.R. 1925 All. 618, 

_ Widow can alienate if prudent conduct of 

business requires it. 

It is a general rule of Hindu Law that a widow in 
possession of her husband’s estate, cannot alienate 
movable or immovable property inherited from 
him except for legal necessity. But in the course 
of man&gdiBOiit of licr husband’s busincssi sh© can 
transfer only if the prudent conduct of business 
requires it, the prudent conduct of business amount* 
ing to necessity. The profit or loss on a transfer 
made by a widow is not a test of necessity. (Stuart 
andBvveSi JJ.). Pahalwan Singh v. Ji wan Das. 
^ 59 I.C. 162=42 All. 109 = 18 A.L.J. 41. 

—Alienation—Necessity-Consent of co-parce¬ 
ners. 

__ A.dult member joining in execution does not 

supply evidence of necessity. 

Although the fact that all the adult members of 
a family joined in the execution of a deed of trans¬ 
fer is Bullioient to supply any lacuna that may 
exist in the evidence of legal necessity, that fact 
alone cannot supply tho evidence of legal necessity 
when there is no evidence of legal necessity on the 
record : 8 Bom, 602 and A.I.R. 1924 All. 912, Bef, 
(Muherji and Bennet, JJ.), SALAMATKHAN v, 
BhagwaT. 1930 A.L.J. 634=* 

A.I.R. 1930 All. 379. 
-^Legal necessity is not conclusively estab¬ 
lished by attestation of other members. (Sulaiman 
and Kendall, JJ.). Bri Nath. v. JagaNNATH. 

A.I.R. 1930 All. 292. 
*■ ■ -One member consenting to sale of family 
property by another does not mkke former vendor: 
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HINDU DAW—Alienation—Necessity—Consent 
of co parceners. 

i2 All. 264, Not a^pr.] 21 Cal. 496 (P.C.), 
(Wazir Kasan, Ag. C.J., Misra and Pullant 
Hiwanchai. Singh v ajodhya Singh. 

' 115 I.C. 433=6 O.W.N. 374 = 4 Luck. 370= 

A.I.R. 1929 Oudh 265 (F.B.). 

-Where joint family property is alienated 

assent by other oo-paroeners is only evidence of 
•justifiable family necessity and is of no avail 
except by way of estoppel when admittedly there 
was no family necessity. {Dalal^ J.C, and Wazir 
Sasan, A.J.C.). Mt. Kalka Devi v, Ganga 
BAKSH Singh. 88 I.C. 127=12 O.L.J. 306= 

A.I.R. 1925 Oudh 435. 

-Where the transaction is entered into by all 

the adult members of the family it is sufficient to 
raise a presumption of necessity. An amount 
payable under a pre-emption decree is a debt for 
which the manager is justified in borrowing 
money on the security of the family property: 
8 B. 602; 33 A. 242; 12 A.L.J. 641, Foil. {Daniels, 
A.J.C.). Shamsher Datt Singh v. Lalta 
Singh. 72 I.C. 1000=A.I.R. 1924 Oudh 300. 

-It is doubtful whether manager cannot alien¬ 
ate without express or implied consent of adult 
members; 25 All. 407 (P. C.), Dist. {Mac?iair, 
A.J.C.). GOPAL RAO V. NEMICHAND. 

61 I.C. 575= A.I.R. 1921 Nag. 129. 
—Alienatlon^Necessity—Debts. 

■-Grandson and great-grandson are bound by 

alienation made to pay grandfather’s and great¬ 
grandfather’s debts which are neither illegal nor 
immoral: 7 A.I.R. 1926 P.C. 105, Foll.'iStuart, C. J. 
and Wazir Hasan, J.). jANG BAHADUR LAL v. 
Bhaja Raghdnah Singh. 98 I.C. 1053= 

2 Luck. 401 = 13 O.L.J. 833 = 3 O.W N. 930= 

A.I.R. 1928 Oudh 43. 

- Alienation by manager other than father for 

payment of a time-barred debt, is not for legal neces- 
sity and hence is ?tot valid. 

A mere manager of a joint Hindu family not the 
father, has no power to alienate the property in lieu 
of any antecedent debt of his own. An alienation 
by a managing member can only be upheld if the 
transfer is for legal necessity or for the benefit of 
the family. An alienation by the managing member 
of the family cannot be said to have been for legal 
necessity, i£ the legal remedy to recover the debt 
has become time'barred: A.I.R. 1924 All 551 (P.B.), 
Dist.{Sulaiman and Mukerji, JJ.). JHABBO RAM v. 
BAHORAN SINGU. 91 I C- 1023 = 

A.I.R. 1926 All. 243. 

—Alienation—Necessity—Father. 

-Where father relinquishes tbo equity of re¬ 
demption to the mortgagee in possession and the 
relinquishment is not for necessity or for the benefit 
of the family, sous are not bound by it. {Banerji 
and Kino, JJ.). IMANGADI PERSHAD w. BABU RAM. 
116 I. C. 875 = 51 All. 659 = 1929 A.L.J. 393 = 

A. I. R. 1929 All. 365. 


-Alienation by father—A very small portion 

of the consider.'ition not for necessity—Alienation 
should be apbeld. A money-decree should be given 
to the plaintiff for the amount covered by 

necesHit.^^ A.I.R. 1925 All. 624 A.I.R. 1926 

Ail. 324 and A.I.R. 1922 P.C. 307, 
andl'tiUan.JJ.). Bishambhar 1 

tSARNN 08 1*V' \AU./. 

-_.-;n,ior-Mortgog.^ by father as manager with¬ 
out legal ncce.fcity-Subscqiunt mortgage-Subso- 
qu. uDiaongageercdoeming prior mortgage is not 
entitled to claim money paid for redeeming prior 

piortgflge, ill Buit by son to sot aside subso^uont 


HINDU LAW—Alienation—NeepBsity—Father, 

mortgage. {Wazir Hasan and Neave, A.J.Cs.f'. 

partab Singh v . Shamsher Bahadur Singh. 

87 I.C. 66 = A.I.R. 1925 Ondh 708. 
-mortgage executed by father for legal neces¬ 
sity would be binding on the joint family property 
in spite of the fact that the son was not properly* 
represented in suit on the mortgage; 87 A. 179. Foil.; 
A.I.R. 1923 Patna 242, Not foil. {Daniels and 
Ddlaly JJ.). CHANDRADIP ZAVARI v. BABU 
Jadunandan. 79 I.C. 1041 = 5 L.R.A. Civ. 366= 

A.I.R. 1924 All. 573. 
-Where a Hindu father sells ancestral pro¬ 
perty for the discharge of his debts, if the applica¬ 
tion of the proceeds is satisfactorily accounted for, 
the fact that a small portion is not accounted for 
will not invalidate the sale. As to what would be 
a bulk depends on the facts of each case. A sum 
of Rs. 3,000 out of a total of Rs. 3,500 is a bulk of 
the consideration. Having regard to decisions it 
will be difficult to hold that Rs. 500 is a trifling 
amount. {Lindsay and Kanhaiya Lai, JJ.), 
NathuRam V. Kanhaiya Lal.'SO I.C. 226 (All.). 

- Compromise decree is no better than a trans^ 

fer. 

A compromise decree obtained against the father 
in a suit on mortgage by father is in reality no bet¬ 
ter than the transfer itself, and the mere existence 
of the decree cannot deprive the sons of their rights 
in the joint family property and therefore the 
mortgagee-decree-holder must prove that the debt 
was contracted for valid necessity or for payment 
of an antecedent debt. {Dalai, A.J.C.). Ram Dayal 
V, Nimar Singh. 80 I.C. 492 = 

26 O.C. 355=11 O.L.J. 360= 
A.I.R. 1924 Oodh 133. 

-A father, as manager of a joint Hindu family 

has not a general right to deal with joint family 
property by way of sale or mortgage, even though 
the money raised is used by him in some business 
by which he expects to make more money. Where 
a mortgage of family property by a father is sought 
to bo enforced the burden lies hoaviiy on the person 
seekiug to enforce it of proving the existence of 
legal necessity for the transaction. {Piggott and 
Qokul Prasad, JJ.). Ganga Prasad v. Ram 
Sarup. (All.). 

—- Money borrowed for paying purchase money 

under pre-emxAion decree is not for paying antecedent 
debt or for legal necessity. , 

To find whether a certain transaction is binding 
on the family or not, its nature must be examined 
at the date of the transaotion and it should not be 
judged by what happened later. (A.I.R. 1928 All. 
403, Foil.). A mortgage of ancestral property by a 
father to pay the purchase money under a pre-emp¬ 
tion decree is not for paying an antecedent debt or 
for legal necessity and is not justified : A.I.R. 1928 
All. 454 (P.B.), Expl. ; A.I.R. 1925 All. 333, Appl. ; 
A.I.R. 1923 All. 298, Pel. on ; 33 All. 242 and 
30 All. 17, Not foil. {Mears, C.J. and Mukerji, J.). 
KISIIEN Sahai V. Raghunath Singh. 

116 I.C. 488 = 51 All. 473 = 
1929 A.L.J. 110= A.I.R. 1929 All. 139. 

- Legal necessity does not mean actual compel¬ 
ling necessity. 

i'ael'AH. J .—The term ‘necessity’is not to be 
understood in the sense of what is absolutely 
indispensable, nor actual compelling necessity is 
to bo the sole test of the validity of an alienation 
by the manager of a Hindu family. If it can be 
shown that the transaction as a whole was bene¬ 
ficial to the interests of the family, the transaction 
will be held to be valid and binding on the other 
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HIl^PU LAW—Alienation—NeceBsity—Father. 

members ; 6 P.L.J. 622, Bel. on. (Boss and Fael 
AH, JJ.). JAN Mohammed v. Bikoo mabto. 

116 I C 33=7 Pat. 798 = 10 P.L.T. 811 = 

A-I.R. 1929 Pat. 130. 

— Mortgage for entering into a chit fund trans¬ 
action is not justified. ^ 

The father may mortgage his son’s share for 
necessity or for a benefit to be conferred on the 
joint family, but a chit fund is not like the 
ordinary transactions of a Hindu family. ^ It beats 
DO resemblance to money borrowed for maintaining 
the family, for performing the marriages or upa- 
nayanam, or paying the Government revenue, or 
educating boys in the family, or paying of antece- 
dentidebts. There is the possibility that chit fund 
transaction may end in profit, but it is not a trans¬ 
action for which the father can mortgage his son s 
share. (J2a?nesaw, J".). NATESA AIYAB v. SahaS- 

BANAMA Iyer. ctiT 

A.I.R. 1927 Mad. 773 = 53 M.L.J. 550. 

Alienee to prove legal necessity or reasonable 

enquiry on his part. , ^ j « 

Where property has passed out of the hands oi 
the family either in lieu of an antecedent debt or 
under an execution sale in respect of a debt of the 
father the sons can only recover the property by 
showing that the debt was either illegal or 
immoral, but this rule does not apply to a sale for 
cash. When a transaction such as this is impeach¬ 
ed by the son it is for the creditor or transferee in 
the first instance to prove either legal necessity or 
at least such inquiry as would have satisfied a 
prudent man that the necessity existed, and the 
same rule applies where the defendant is not the 
original transferee but a pre-omptor. {Daniels, J.). 
Chandrika Singh v. Bhagvat Singh. 

83 I.C. 64=4 L.R.A. Civ. 545 = 

A.I.R. 1924 All. 170. 

- Improvident agreement by father iSorts are 

not hound by-~Existence of antecedent debt does not 
of itself justify alienation of whole property—All 
adult members executing mortgage—There is a pre¬ 
sumption of necessity. 

Where the father as manager entered into an 
agreement to sell immovable properties the facts 
that he himself repented of it, and that his sons 
begged to be allowed to contest the suit brought 
with the object of enforcing it, serve to raise a con¬ 
siderable presumption that the agreement was an 
improvident one. The existence of the antecedent 
debt cannot of itself be regarded as justifying the 
father and manager of joint undivided Hindu 
family, in parting with practically the whole of 
the immovable property belonging to himself and 
his sons for inadequate price. In the case of an 
alienation of joint family property effected by the 
concerted action of all those members of the joint 
family who had attained majority at the time, 
there is a very considerable presumption in favour 
of such alienation having been made for real 
family necessity. If the father did what many 
men in difficulties do, namely, entered into an 
improvident transaction to rid himself of his im¬ 
mediate embarrassment, without due regard to the 
necessities of the case and the interests of the 
minor members of the family, the purchaser must 
bo held, on principle to have taken such risk as 
was involved in the transaction into which he 
entered. {Piggott and TVtifsh, JJ.). GOVIND I)ASS 
V RAM ChARAN LONIA. 68 I. C. 307 = 

A.I.R. 1923 All. 233. 
——The existence of antecedent debts due to 
third parties constitutes valid necessity. (Scofd- 


HlNDU LAW—Alienation—NecesBity—Interest* 

Smith and Fforde, JJ.). Mt. Basanti v. CHANDA . 
Singh. 77 I.C. 475 = A.I.R. 1923 Lah. 502. 

—Alienation—Necessity—Honse repairs. 

•- Hoicse repair is necessity—Creditor not hound 

to estimate the sum required. 

Expenses incurred lor the repairs to a house would 
be regarded as‘'necessity.” But in such cases it 
would be exceedingly difficult for any person 
advancing money for repairs to a building to be 
called upon to have an estimate prepared of the 
sum required for the proposed repairs. It would be 
sufficient if it is proved that enquiries were made 
and that it had been discovered that repairs were 
actually going to be made and that steps were being 
taken to have the repairs made: A.1.R.1925 Lah. 240, 
Foil. {Broadway andjai Lai, JJ.). SALlGRAM v. 
MOHAN LAL. 90 I.C. 143=7 L.L.J. 470= 

26 P.L.R. 708 = A.I.R. 1925 Lah. 407. 

—Alienation—Necessity—Interest. 

- Interest at one per cent.—Failure to pay at the 

end of the year—Interest to be added to the principal 
—Stipulation not unreasonable. 

If manager mortgagor agrees to pay an abnormally 
high rate of interest, it is the duty of the mortgagee 
to satisfy the Court that the mortgagor could not 
have raised money at a lesser rate of interest or that 
the rate agreed on was otherwise justified. But if 
the rate ot interest prima facie reasonable it may 
be considered to bo justified. 

Where two brothers, who are members of a joint 
Hindu family between themselves and their sous, 
mortgage property agreeing to pay interest at 1 pet 
cent, per mensem and further stipulate that if in¬ 
terest is not paid at the end of a year it shall be 
added to principal, and interest at the contractual 
rate is to ruu on the aggregate amount of principal 
and interest, such stipulation is not unreasonable: 
A. I. R. 1919 P. C. 12, Expl, {Sen and Niamatullah, 
JJ.). Bajrangi Misir V. Padarath Singh. 

124 I.C. 759= A.I.R. 1930 All. 504. 

- Necessity for high rate of interest must be 

proved. 

Fast AH, J .—In the case of a mortgage executed 
by the manager, the mortgagee must prove necessity 
for borrowing at a high rate failing which the Court 
has power to award a reasonable rate oi interest; 
A. I. R. 1919 P. C. 12, Bel. on. (Ross and Fazl, 
JJ.). Jan Mohammad v. Bikoo Mahto. 

116 I.C. 33 = 7 Pat. 798 = 10 P.L.T. 811 = 

A.I.R. 1929 Pat. 130. 
— Rate of interest for mortgage exorbitant—• 
Mortgagee must prove necessity for loan, and also 
for the rate of interest and terms; A.I.R, lOiO 
P.C. 12, Foil. C. J. and Baza, J,). JOTAN 

SINGH V. Mahadev Prasad. 

100 I.C. 686= A.I.R. 1927 Oudh 574. 

-Mortgage of joint property by Manager— 

Party supporting mortgage must prove that condi¬ 
tions imposed were reasonable under the circum¬ 
stances in addition to showing necessity for the 
loan: 41 All. 571, A.I.R. 1923 P. C. 37, Bef. 

{Wazir Basan, J.C,). Mannu LAL v. BlSH- 
ambar Nath. 79 I.C. 35 = 11 O.L.J. 415= 

A.I.R. 1924 Oudh 378« 
- Antecedent debts do not bind sons and grand¬ 
sons only if they are illegal or immoral—Exorbitant 
ruinous rate of interest is not illegal or immoral. 

It is only in cases where elements of justifying 
necessity or benefit are lacking that the doctrine 
of antecedent debt becomes important and the only 
exceptions relieving the sons and grandsons from 
the pious obligation are where illegality or immo¬ 
rality iB proved. It is now ostablished that the 
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HINDU LAW—Alienation—Hccessity—Interest. 

exception only exists in oases where the debt was 
contracted for an Illegal or immoral purpose or 
where the obligation arises from some illegal or 
immoral transaction. An exorbitant rate of in¬ 
terest ruinous to the joint family should not be 
regarded as an immoral transaction. {Dawson- 
Miller, C.J. and Foster, J.). KULDIP Sahay v. 
Ram Bujhawan Mahto. 83 I.C. 385= 

3 Pat. 525 = 5 P.L.T. 115 = 
A.I.R. 1925 Pat. 555. 

' Manager—Legal necessity for rate of interest 

must also be proved by creditor. 

It is incumbent on those who support a mortgage 
made by the manager of a joint family to show, 
not only that there was necessity to borrow, but 
that it was not unreasonable to borrow at some 
high rate and upon hard terms and if it is not 
shown that there was necessity to borrow at the 
rate and upon the terms contained in the mort¬ 
gage, that rate and those terms cannot stand. But 
the Court should reduce the interest only by the 
extent to which the authority is exceeded. (Simp- 
son and Waeir Hasan, A.J.Cs ). BASANT RAI v. 

Kesho Ram. 75 I.C. 356 = 9 O.L.J. 612 = 

A.I.R. 1923 Oudh 139. 

— Necessity both for loan and the rate of interest 

must be proved. 

It is incumbent on those who support mortgage 
made by the manager of a joint Hindu family to 
show not only that there was necessity to borrow, 
but that there was necessity to borrow at a rate of 
interest in excess of the ordinary commercial mte 
and upon hard terms, and if it is not shown that 
there was necessity to borrow at the rate and upon 
the terms coutained In the mortgage, that rate and 

those terms cannot stand. 

Simple interest at the rate of 1 per cent.per annum 
is a fair coLDinercial rate in absence of special 
circumstances justifying a higher rate where the 
Security is ample. {Lord Parynoor.) RAM BHUJ^ 
WAN V. V. Nathu Ram. 71 I.C. 933- 

2 Pat. 285 = 25 Bom.L. R. 568= 
1923 M.W.N. 382 = 38 C.L.J. 25 = 
5 P.L.T. 29 = 32 M.L.T. 129 = 30 LA. 15- 
28 C.W.N. 556 = 18 M.L.W. 767= 
1 Pat.L.R. 545 = 5 L.R P C-JS- 
A.I.R. 1923 P. C. 37 = 45 M.L.J. 615 (P.C.J. 

, ..Alienation by manager—High rate of interest 

Creditor must prove necessity for the loan as weU 

as for the high rale of interest. v..., a head 

But when a contract entered mtp by a hea 
member or a Karta of a joint Hindu family is 
sought to be enforced against the other me 
on the ground of necessity, it must be shown 
only that there was the necessity, to j 

principal sum but that the rate of interes g 
upon was also a necessity ; in other 

was impossible for the or the hea . . 

to obtain the loan for family necessity ^ . 

the rate of interest agreed upon. The 

such a case has not only of the 

family necessity so as to bind the me , with 

family on behalf of the parties to the ^^ract with 

respect to the loan advanced but that tlie ra 

interest was the market or in- 

will not be entitled to enforce a 

torest against the other members and to 

joint family properties liable for 

iiiolior than the current market rate of intorost.^ 

A.I.R. P. C. 37 Foil, {Jwala 

Ross, JJ.). MAHADEO PBASHAD 

Pkashad. i. . , to iSei 71 

2 Pat. 588as5 P.L.T. 7(W = A.I.iIi 1™ 71, 


HINDU LAW — Alienation—NecoBBity—tiitlga- 
tion. 

4 

■The interest on a debt is nothing but a poZ' 


tion of the debt itself. {Hallifax, A.J.C.). ANAND 
Rao V. Sabaswatibai. 71 I.C. 632= 

6 N. L. J. 115= A.I.R. 1923 Nag. 128. 

-In the case of a mortgage, interest at 9 per 

cent, compound interest is excessive and would not, 
in any event be enforced by Court. {Piggott and 
Walsh, JJ.). GOVIND DASS V. RAM OHABAN 
Lonia. 68 I.C. 307= A.I.R. 1928 All. 230. 

—Alienation —Necessity—Litigation. 

- Debts incurred by a female hei/r for frivolous 

litigation are not for legal necessity. 

A female heir is not justified in jeopardizing* the 
reversion by incurring debts for the prosecution of 
a frivolous litigation afiecting the estate and can¬ 
not be allowed to saddle the reversion with the 
risks of a speculative venture. Debts incurred for 
the purpose of prosecuting such litigation will 
bind only her life-interest and will not afiect the 
interest of the reversioners. (Sen and Niamaiul- 
lah, JJ.). Raqhubib Saban v. Ram Saban. 

115 I.C. 33 = 26 A.L.J. 825 = A.I.R. 1928 All. 681. 

■ ■ ■ ' ■ ■ Alienation by widow —Cosfs of litigation-^ 
When “ necessity.'' 

Costs of litigation are not always legal necessity. 
If the costs had been incurred for the purpose of 
protection of the estate and the limited owner had 
incurred debts for the purpose of meeting these 
costs then only the costs of the litigation could be 
considered as legal necessity. {Cuming and B. B. 
Ghose, JJ.). Upendba Nath v. Kiban Chandba. 
97 I.C. 149=48 C.L.J. 562 = A. I. R. 1926 Cal. 1046. 

- Widow—Alienation for expenses of litigation 

—Must not be a decree to raise more money than 
necessary — B^versioner's act necessitating loan— 
Beversioner should not complavn of rate of interest. 

Whoro money ie borrowed for meeting expenses 
of litigation it is impossible for a widow to satisfy 
the creditor as to the actual amount ehe must borrow 
for meeting the future expenses of litigations. lu 
a case like this the Court should be satisfied that 
legal necessity existed and that the sum lent 
not unreasonably large. The transaction should 
be shown to be genuine and free from doubts of 
collusion between the creditor and the widow for 
raising a larger sum than was really aeeded. The 
interest of the reversioner should no doubt be 
protected but at the same time the widow should 
not be hampered by unreasonable restrictions In 
raising money when legal necessity exists. When 
the main necessity for the loan is brought alwut 
by the wrongful act of the revereioner himself ha 
should not be heard to complain of the high rate of 
interest more especially when he made no attemp 
to show that money was available to the widow 
a lower rate of interest than was charged in ^9 
bond. In such cases the amount of costs actually 
awarded to the widow should not be taken as basis 
becauB© every one acquainted with the costs or 
litigation in this country knows that the actual 
amount which a successful litigant gets as costs 
allowed by the Courts is much less than the aotu 
amount spent by him. {Cuming and 
JJX taraprasad Saw v. madhusudan 

91 I.C. 12=42 C.L.J. 269 = 30 C.W.N. 205- 

A.I.R. 1926 Cal. 283' 

■ - Alienation by manager—Cost of necessary 

litination is legal necessity. 

A manager can alienate joint family property j 

way of sale or mortgage in order 

of litigation which became imminent and absolu^jT 

neoesflaty Ih iAo oirottiafl^ahoea ihen existing. 
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HINDU LiW — Alienation—Neceaelty—Litiga¬ 
tion. 

44 OaL186 (P.O.); 40 All. 171 (P.O.) and 43 Mad. 641 
(P.O.), Eel. on. {Einkhede, Offg. A.J.C.). 
KAtiOOSINGH V. MT. SUNDEBABAI. 95 I.C. 707* 

A.I.R. 1926 Nag. 449. 

' AZi^notion by widow—Defending title to pfo- 
perty no longer here no legal necessity, 

. Where the widow waa unoeitain as to what pro¬ 
perty was In her posaesBion but filed a suit for 
certain property as being in her poaseBsion. 

Hdd, that in the oiroumstanoea of the case it 
was impossible to say that she had legal justi¬ 
fication for spending money in defence of property 
which at the time of the expenditure had ceased to 
be hers. {Dawson-Miller, C.J. and Foster, J,). 

RAM KAEAN MAHTO V. DAHUR MAHTON. 

96 I.C, 231 = A.I.R. 1926 Pat. 490. 
■Pre emption is not legal necessity. 


Any act for which the character of ‘legal neoes- 
sity’ or ‘benefit to the estate’ can be claimed must 
necessarily be a defensive act, something under¬ 
taken for the protection of the estate already in 
possesBion, not an act done with the piwpose of 
bringing fresh property in possession and which 
may or may not be successful under the chances 
attending upon litigation. So, a Hindu father 
cannot encumber joint ancestral property to acquire 
the necessary funds to pre-empt other property. 
(Afeors. C.J. and Piggott, J.). Shankar Bahi n. 

BAIOHU ram. 86 I.O. 769—47 All. 381* 

BAIOHU rt A.L.J.:204=6 L.R.A. CW. 214* 

A.I.R. 1929 All. 333. 

■Money borrowed by member to defend himself 


from criminal charge, is necessity. 

If a member of a joint undivided Hindu family 
is standing his trial on a serious charge of mur¬ 
der and wants funds to defend himself and raises 
funds by creating a charge on the family property, 
he does so under necessity which may be called 
legal necessity under the Hindu Law. There is no 
difierenoe in principle whether a karta of the 
family or a younger member of the family borrows 
money by hypothecating the family property in 
case he is in trouble in order to defend himself. 
IBafioue and Piggott, JJ.). Ram Raghubir Lal 
V. DIP NABAIN SINGH. 71 I.O. 749= 

21 A L.J, 169 = 45 All. 311=4 L.R.A. Civ. 380* 

A.I.R. 1923 All. 287. 

_-Expenses of litigation in respect of abduc¬ 
tion of alienor’s wile is a necessity—An alienee 
who pays antecedent debts, if he acts honestly 
and makes proper enquiry whether the debts are 
actually due is not responsible if he has been 
deceived. A just debt incurred for a necessary 
purpose is always binding irrespective of the in¬ 
come and means of the alienor and just debts are 
debts which are actually due and ate not immoral 
or illegal or opposed to public policy and not con¬ 
tracted as an act of reckless extravagance or wanton 
waste or with the intention of destroying interests 
of the reversioners. An alienee discharging an 
antecedent debt is not required to make an inquiry 
into the nature thereof. {Broadway, J.). Anokh 
BINGH V. SAPURAN BlNQH. ^ ^ 

tionoy borrowed by a sonloss proprietor on 
the security of ancestral land to enable him to 
reap the benefit of a decree for pre-emption is an 
act of good management and the loan must be held 
to have been raised for valid necessity ; 17 

I.O. 236; 165 P. W. R. 1912; 192 P.L.R. 1912, Foil. ; 
66 P.R. 1907; 203 P. L. R. 1908 ; 146 P.W.R. 1907, 


HINDU LAW—AlienatloB—NecesBity—Mappiage. 

Distinguished. {Scott-Smith and Fforde, JJ.). 
Fbatab Singh v. Hakim Singh. 

78 I.C. 87=4 Lah. 171*6 L.L.J. 99* 

A.I.R. 1928 Lah. 480. 
—Allenatian—NeceBBlty—Maintenance. 

-The rule that alienation for future mainte • 
nance is not allowed by Hindu Law is not an Inflexi¬ 
ble rule ; 9 S.L.R. 69 and A. I. R. 1929 Lah. 317, 
Bel. on. (fTelc Chand and Agha Haidar, JJ.). RAIiLA 
RAM V. GOVARDHAN DAS. 

A. 1. R. 1930 Lah. 679. 
..—Alienation for future maintenance. 

An alienation by widow for her own maintenance 
is justified but she cannot anticipate wants by 
raising money in order to meet the expenses of her 
future maintenance. (Shadi Lal, C. J. and Broad¬ 
way, J.). Bali Ram v. Data Ram. 119 I.C. 417= 

A.I.R. 1929 Lah. 678. 

_Alienation by father to provide funds for 

maintenance of family—Son’s share can be sold. 
{Devadoss, J.). SRINIVASA AITANGAR v. ALAMELU 
AMMAL. 101 I.C. 571 = A.I.R. 1927 Mad. 719. 

■ 'Maintenance of widowed sisters of husband 
is legal necessity. 

Debts contracted to maintain widowed sisters of 
husband who was maintaining them in his lifetime 
are for legal necessity justifying alienation by 
widow. {Qreaves and B.B. Ghose, JJ.). Sailabala 
Debi V. baikuntha Nath. 91 I.C. 186* 

A.I.R. 1926 Cal. 486. 

- -Sale by widow for future maintenance—When 

valid. 

There Is no hard and fast rule that a widow can¬ 
not alienate property for future maintenance. 
Rach case would depend upon its circumstances. 
If there is no other property and the only property 
is not capable of yielding any appreciable income 
she is entitled to sell it for maintaining herself: 
9 M. L. T. 307, Dist. {Devadoss, J.). KUTHALINGA 
MUDALIAR V. SHANMUQA MUDALIAR. 

92 I. 0. 989 = 23 M.L.W. 373* 
1926 M.W.N. 274*A.I.R. 1926 Mad. 464* 

50 M.L.J. 234. 

--The support of dependent relations in the 

family would be a part of the family necessity. 
{Mukes'ji and Dalai, JJ.). DARBARI LAL v. GOBIND 
BARAN. 80 I.C. 31=46 All. 822=22 A.L.J. 753 = 
5 L.R.A. CiY. S56 = A.I.R. 1924 All. 902. 
— Widows—Sale for maintenance. 

Where the husband left a largo area of land 
which was not very productive and the widows did 
not appear lo have been able to live on it without 
becoming involved in debt, the charge created by 
the mortgages cannot be regarded as being without 
necessity. {Le Bossignol and Wilberforce, JJ.). 
ARURA V. Shivdeo Singh. 4 L. L. J. 45= 

A.I.R. 1922 Lah. 61. 
—Alienation—Necessity—Marriage. 

-Expenses for sister’s marriage of minor are a 

valid necessity. [Tek Chand and Agha Haidar, JJ.), 
Prabhu DAYAL V. RallaRani. 3i P.L.R. 108 = 

A.I.R. 1930 Lah. 672. 

- Mortgage-debt incurred by father for his fourth 

marriage is not for family necessit>j~*-Debt is not 
binding on son. 

In order that any purpose should be regarded as a 
legitimate family purpose it must be felt as such 
by every member of the family. 

The fourth marriage of a father cannot be a legi¬ 
timate family purpose. 

Where a Hindu father, who was between 40 and 
45 years of age, and had a minor son nine years 
old, mortgaged the entire family property for a oon- 
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HIND0LAW—Alienation—Necessity—Marriage. 

sideration of Bs. 4,000, borrowed in connexion with 
his fourth marriage for • payment to the bride’s 
mother as bride’s price, 

Seld^ that the mortgage debt was not incurred 
for a legitimate family purpose and that the 
minor’s share of the mortgaged property was not 
liable for the debt: 32 All. 575, Diss. from ; 32 Bom. 
81 and 34 Mad. 422, 22 Bom. 658; 23 All. 495 

and 32 Mad. 185, {Niyogi% A. J. C.). ONKAR 

V. KISANSINGH. A.I.R. 1930 Nag. 282. 

- Widow—Divorce by daughter is not legal 


necessity. 

Under the Hindu Law, no doubt, the marriage of 
a daughter would be a legal necessity justifying 
the alienation of property by a widow. A divorce, 
however, is against the policy of Hindu law, and 
there is no precedent which would justify the 
Court in holding that a divorce may be regarded 
as a legal necessity. {Fawcett, Ag. C. J". and Mirza, 
J.). TANGEVA V. Govindappa, 

113 I.C. 42=30 Bom.L.R. 1145 = 
A.I.R. 1928 Bom. 495. 

•A son who succeeds his father must main- 

^ • A-l- 


bUU WLIU — 

tain his unmarried sister and marry her. A sale 
of ancestral property by a son on his father’s death 
to marry his sister is for legal necessity. {Addison, 
J.). MOKHA V. ALFA. 110 I.C. 432 (Lab.). 

-Widow—Alienation to meet marriage ex- 

..... A 4 m 


penses of the nearest reversioner— Alienation is 
justified unless contrary is proved : 20 C.W.N. 734, 
Diet {Devadoss, J.). SEVU VANDATAN W. NARA- 
YANASWAMI lYEB. 

97 I.C. 774 = 1926 M.W.N. 706 = 
A.I.R. 1926 Mad. 1078. 

__^. 4 Zifina/ion by widoto to provide for dowry of 

daughter is for necessity—Reasonableness of dowry 
amount. 

A widow is not only entitled, but is bound to 
arrange for the marriage of a daughter who was 
unmarried at the time of the husband’s death, to 
arrange as good a marriage as the father would 
have wished to arrange had he been alive, and that 
she is justified in making substantial aliena¬ 
tions of the family property for the benefit of the 
daughter, as, according to the Hindu Law the 
arranging of a suitable marriage for a daughter 
would confer religious benefit upon the deceased 

husband. 

In a case in which there are no sons, there can¬ 
not be anv hard and fast rule as to the 
of the estate which may fairly be 

vide a dowry for such a daughter, ^nd the « 

ablenoss of the dowry can only be decided 
circumstances of each particular case: A. I. 

All. 23. Appr. {Stuart C. f ^ 

MADHO PRASAD 1^- Mt. 477 = 

13 O L J. 627 = 3 O W N. 529 = 
^ A.I.R. 1926 Oudh42S. 

_Widow— Daughter’s marriagc--Widow is not 

z£:. ”g 

PADA De. A.I.R- 1925 Cal. 689. 

-Expenses for 

rate cn-parconcr ate not PULAIN SlNGH. 

Sulaunan, JJ.). 69=3 L.R.A. Civ. 335 = 

‘ A.I.R. 1924 All. 929. 


HINDU LAW—Alienation — Necessiy — Ai&P 
necessity. 

—Alienation—Necessity—Partlal necetMty., , 

- ’’Substantial portion for necessUy-^Diie en'qfii*- 

ries made—Consideration adequate —Said shdiildbe 
upheld^ 

The mere fact that a part of the consideration,' 
however small, is not substantiated by legal ziepe^'^ 
sity would not necessarily nullify a deed or sbbw 
that there was no justification for its executiont*^ 
The material question that has to be 'considered is 
whether the sale itself was for the legal necessity. 
And if on such consideration it is found that the 
substantial portion of the oonsideratibn was for' 
legal necessity, that due enquiries as to legal neces¬ 
sity were made by the purchaser, and that the con¬ 
sideration was adequate, even though the purchaser 
may not be in a position to prove how the surplus 
was applied, the sale-deed can be upheld;. A. I. R. 

1927 P.C. 37, Foil.', 11.A. 821 (P.O.) and A.I.R. 1927 
P.C. 246; A.I.R. 1929 P.O. 148, lUf. {SulaitfMn 
and Kendall, JJ.). Sri Nath v. JAGANNATH. 

. A.I.R. 1930 All. 292. 
•Ali&nation of several plots of land Only some 
plots covering amount of legal necessity—Court can 

release rest of property. ^ - 

Where legal necessity has not been shown for. the 
entire sum borrowed in consideration of transfer- 
but for the part only, and the property is composed; 
of several separate plots of land out of whioh Bomq 
one or more can be sold for the amount . of 1^8^ 
necessity the Court can while maintaining the 
alienation of such plots return the others to the 
.OHS. {Dalai, J.). Ram ^akan Sikoh ». SHtt 
HABAKH Singh. A.I.R. 1930 AH. 9?^ 

_Mother sold son’s property for purchase ,of 

some other property, marriage of her daughter andj 
for mainteuanoe. A person was added as surety to, 
the sale-deed. Necessity was proved only fora, 
portion of the consideration (for Rs, 1,600 out of- 

^ Heid?^that the insertion of the surety’s nanae 
was by no means a suspicious oircumstanoo. It 
miclit have been no more than a reasonable prooau- 
tion against the undoubted risk that the minor, 
might later on repudiate the sale as being for want 

of necessity. , ,, • 

Held, further that the proper course under the 

circumstances was to allow the vendees to retain 
the property on condition of paying back the sum 
for whioh necessity had not been proved with in¬ 
terest from the date of the sale up to hearing of 
the appeal : A. I. R. 1927 P. 0.121 and A.I. R. 

1928 Mad. 226, Bel. on. {Teh Chand and AgM 
Haidar, JJ.). RALLARAM v. GOVARDHAN DAS. 

A.I.R. ip30 Lah. 679. 

-Father—Due enquiry by vendee as to neoes- 

gifcy—gale for adequate oonsideratioh—Legal 
necessity proved as to three-fourths of considera¬ 
tion—I^Iere fact that vendee could not prove after 
14 years the manner of application of 
consideration by vendor, was held not suffiwent to 
set aside sale : 6 M.I.A. 393 ; A.I.R. 1926 P. C. 105, 
A.I.R. 1927 P.O. 87. Ref. on; 25 All. 330 ; 27 All. 
494 ; A.I.R. 1923 All. 248 and A.I.R. 1925 All. 
held disapproved by A.I*R* 1927 P-0* 87. 
lot Sanderson.) R4M SUNDAR LAL v. ^ACHHUi 
NARAIN. 116 I.O. 603=1929 A.L.J. 561- 

33 C.W.N. 699 = 81 Bora.L.R. 803^ 
30M.L.W. 94=6 O.W.N. 810- 

1929 M. W. N. T -J rp C 7 

A.I.R. 1929 P.C. 143=37 M.L.J. 7 (P ® L 

-Manager-Sum not proved 

not exceeding one-third-Sale is valid. A.T.R. 1927 
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Neeeialty—Partial 


HINDU L A. W—Alienation 
neoessity. 

P.O. 37; A.I.R. 1927 P.O. 121 and A.t.R. 1927 P.O. 
246, Foil. (Mirza and Bakery JJ.). GAJANAN SitA- 
BAM V. SITARAM BAGHUNATH. 114 I.C. 245- 
30 Bora. L.R. 1629= A.I.R. 1929 Bom. 55. 

_When the sum for which no valid neoessity 

is proved is only a small portion out of the con¬ 
sideration, the criterion for determining whether 
the sale should be set aside and decree for posses 
aion should be granted conditionally on payment 
of sum constituting valid charge is whether the 
sale .transaction was necessary. (Bhtide, J-h 
WARTAM Singh v. indar Singh. 116 I C. 306— 

A.I.R. 1929 Lah. 242. 

_Widow selling husband’s property—Part of 

consideration only for legal necessity—Real -ques¬ 
tion on which validity of sale will depend is 
whether it was for a necessary purpose—Proportion 
between the two parts of consideration will only 
he one of the items to be considered, in determining 
the validity ; A.I.R. 192T P.G. 37. Be/. 

J.). KRISHNAYY.A a. KOTTAYYA.^ ^119 

Decree—Form of—Suit by two sons to re- 


covet possession of joint family field. ^ 

father—Finding that part only of 
for sale binding on sons—Decree should be Pysed 

directing delivery of possesuon of whole “J 

sendee on payment of 2/3rd 

proved for necessity, and should contain ^ecUra 
tion that vendee has acquired l/3rd share 

A*! o»' 'S.! b‘ 

1924 Nag. 109. A I SU 

V. BAPURAO. 121 I.C. 43-A.I.R. 1929 Nag. 

_ Necessity found as to 9ly0 of the val^ ofpro- 

^rtv sold— widow acting fairly and purchaser act¬ 
ing iv&tiestly—Sale is binding on reversKmer. 

In such a case the question to be considered is 
whether the widow has acted fairly towards the ex¬ 
pectant heirs and whether the person who dealt with 
hot also acted honestly and in good faith, when he 

entered into the transaobion in questionafter mak- 

ino duo enquiry, or under the bono^de belief that 
an aocreditodnecessity did exist, and whether the 

price offered by him was ' adequate and not un¬ 
reasonably low.” If the answer to this question is 
in the aflarmative, the transaction has to be uphoitt 
as binding as against the persons at whose option 
u ia liable to bo affirmed or disaffirmed after the 
death of the widow •. A.I.R. 1927 P.C. 37 ; A.I R. 
?927 P 0 121 ; A.I.R. 1927 P.O. 246, Foil. ; 18 Bom. 
isl - ll Bom. 320: A. I. R. 1918 P. C. 118. Ref. 
.Kirlkhedey A.J.C.). KiSAN . TcKARAM^ TiDRN. 

_^Where the bulk of the money is undoubtedly 

raised for justifiable necessities the whole trans- 
artion should bo affirmed. (Das and Ross. JJ.). 
AMRIGA PRASAD V. CUANDRAMANI KUER. 

^ 117 I C 867 = 8 Pat. 396 = 10 P.L.T. 607 = 

A I R. 1929 Pat 239. 

_ Necessity proved for a large portion—Whole 

transaction should be upheld. , vi- i, tu . 

Where inquiry is made and it is established that 

♦lilro is a valid necessity in respect of a very large 

portion of the money raised, there is a presumption 

thA oortion not accounted for has been spent 

for propo? purposes ani for the benefit of the family. 

Tho principle applies to mortgage as well as to a 

.Lit AIR 19^7 P- 0.37 and 6 M.I.A. 393 (P.C.). 

Wnll (Das and Adami, JJ.). HITENDBA v. 

bDKHDii.15. PXT. 79= A. I. R. 1929 Pat. 360. 

D. T>. VOL. Ill—71 & 72 


HINDU law—A llenatiott — NaceaBity—Partial 
necessity. 

_Widow selling hushand’a property—Part of 

sale-proceeds found for legal necessity but not rwfc 

_Oouit oannot set aside sale on condition that the 

amount for legal necessity should be paid to pur¬ 
chaser for real question to be decided is whether 
the sale was justified by legal necessity : A. I. R. 

1927 P. C. 37, Foil. (Das and Fazl Ah, JJ.). 
RAMASRE V. AMBICA LAIi. 

119 I.C. 547 = 11 P.L.T. 6=A.I.R. 1929 Pat. 216. 

_“ Voidable ”, meaning of—Alienation support¬ 
ed by necessity is valid in its entirety—If no necessity 
it is totally void. 

The term "voidable” as used with reference 
to alienations of property by the manager of 
Hindu joint family or by female owners possessing 
only a limited interest therein, is not used in the 
senpe in which it is used in the Contract Act, aa 
meaning that the transaction is binding on the 
coparceners or on 1 he reversioners until it is set 
aside by them and that the person who seeks to 
set It aside has to establish that the transaction 
was vitiated, by fraud, undue influence, misrepre¬ 
sentation or any other circumstances which would 
entitle a party to a contract to avoid it. It has 
invariably been accepted as a sound canon of the 
Hindu Law that where the alienation is not for 
justifiable necessity it is void and not only voida¬ 
ble as regards the shares of the other members of 
the family and, where such necessity exists, it is 
valid in its entirety : 85 Mad. 177, Foil. {Raviesam 
and ThiruvenkatachariaryJJ.). In the matter of 
AMIBTHALINGA. 112 I.C. 553 — 

28 M.L.W. 634=1928 M.W N. 602 = 

A.I.R. 1928 Mad. 986, 

_ Sale substantially for necessity—No necessity 

for small portion—Sale is not affected—Test for up-^ 
holding such alienation laid down. 

It a sale is found to be substantially for pur¬ 
poses binding on the family, the mere fact that in 
respect of a small portion of the oonsidtration no 
necessity has been proved or shown cannot affect 
the sale or the exercise of the power of sale in such 
a case. Each case has got to be determined on its 
owD facts. The principle on which Courts of law 
can hold whether or not in particular oases aliena¬ 
tions were substantially for necessity is, that if 
a man of ordinary prudence, who is the ideal of 
the law in respect of his own property, or in 
respect of property which he is in charge of as 
manager of the family, would in those circumstan¬ 
ces have alienated the ‘property for the purpose of 
raising the amount required for the interest of the 
family, then it follows that it must be considered 
as a case whore the sale was substantially for 
necessity. If the facts, however, should turn out 
to be that the sale or transaction was obviously so 
imprudent that no man of ordinary prudence would 
have entered into such a transaction in respect of 
any such property, then it follows that it was a 
case in which the power was wrongly exercised or 
purported to be. (Srinivasa Aiyangar and Anantha- 
krishna Ayyar, JJ.) Sathappan AMHALAM v. 
VADIVELU. 109 I.C. 106=A.1.R. 1928 Mad. 450. 

Where the proportion of the consideration 
not required for necessity was about one-fifth, salo 
by father was not upheld : A I.R. 1924 Nag. 109, 
Dist. [Einkhede, A.J.C.). MAMUJI v. Dalpat. 

104 I.C. 56? = A. I. R. 1928 Nag. 37. 
——The principle of upholding sale if bulk of con¬ 
sideration is for necessity—When not applicable. 

The principle that if a sale-deed is found to 
have been executed for necessity and the bulk of Us 
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HINDU LAW—'Alienation — Neoeasity*—Partial 
neceaaity. 

consideration consists of antecedent debt or was 
justified by family necessity, it should not be set 
aside because no legal necessity in respect of a 
minor portion of the sale price has been proved is 
not applicable in the case of a mortgage where the 
father can borrow the precise amount required to 
meet the family necessity. If he borrows more 
money than is required, the sons cannot be made 
liable for the sum in excess of the family necessity: 
19 O.C. 122; 22 O.C. 84 ; 23 O.G. 204 and A.I.R. 
1927 P. C. 37, Ref.\ 15 All. 75 and A. I. R. 1926 
Cal. 283, Dist. {Qokaran Nath Misra and 
Srivastava, JJ.). JAI Indra t>. KhairAT itiAL. 

113 I.C. 489=4 Luck. 107 = 
5 O.W.N. 836=A.I. R. 1928 Oudh 465. 


- Small part of consideration not proved for 

necessitij—Sale should be upheld. 

A sale of joint property will not be set aside 
merely because a part of the proceeds is not proved 
to have been applied to purposes of necessity. The 
real question that has to be considered is this : 
Whether the sale itself was justified by necessity. 
If the purchaser has acted honestly, if the existence 
of a family necessity for sale is made out, and the 
price is not unreasonably low. he (the purchaser) 
is not bound to account for the application of the 
price ; A. I. R. 1927 P. C. 37, Ref. {hord Shaw.) 
GAURI SHANKER V. JIWANSINGR. 107 I.C. 4= 
25 A.L.J. 967=47 C.L J. 7=1928 M.W.N. 1 = 

4 O.W.N. 1192=32 C.W.N. 257 = 
30 Bom. L.R. 64 = 27 H.L.W. 203 = 
A.I.R. 1927 P C. 246 = 53 M L.J. 786 (P C.). 

-Alienation by widow—Very small portion of 

consideration found not for necessity—Sale was 
upheld : A. 1. R. 1927 P. C. 37 and 121, Appl. 
{Lord Blanesburgh.) 8URAJ BEAM BlNQH v. 
SAH CHAIN SUKH. 103 I.C. 257= 

29 Bom. L.R. 1385 = 32 C.W N. 117 = 
46 C.L.J. 291=A.I.R. 1927 P C. 244= 


S3 M.L.J. 300 (P.G.). 

--Where the manager effected an alienation of 

the joint family properties and his self-acquired 
property, and the proportionate amount found to 
be for legal necessity is in excess of the proportion 
that the joint family property be.ars to the self- 
acquired property, the other members who chal¬ 
lenge the alienation cannot recover any portion 
from the alienee. {Iqbal Ahmad. J.), LACHMAN 
DUUE V. AMBIKA DUBB. 100 I. C 444= 

A.I.R. 1927 All. 366. 

-Alienation by widow—Greater portion of 

consideration for necessity—Alienation cannot be 
challenged : A.T.R. 1924 Nag. 109, Foil. {Findlay, 
J. C.). Mt. JaNI V. Bahu. 102 I.C. 888 = 

A.I.R. 1927 Nag. 362. 
- Small portion not for necessity—Sale when 


avoided. 

Even if any small sum of money out of the 

largo sale consideration has not been required for 

any legal necessity, the sale cannot be avoided 

unless it were shown that the money was not at all 

paid, and that the consideration which was 

actually paid was not equal to the real value of the 

property: A.I.R. 1925 All. 624 (P.B.). Ref. (Swiat- 

inan and Bancrji, JJ.). JADO SINGH v 

98 1.0. //i— 

48 All. 592 = 24 A.L J. 633=A.I.R. 1926 All. 511. 

-Alienation by a widow—Sum not required 

for legal necessity being comparatively small Sale 
should be upheld—No rule exists that a particular 
arithmetical proportion of consideration should 
bo found to bo for necessity, to uphold sale : A.I.R. 


HINDU LAW — Alienation—Necessity—Partial^ 

necessity. 

1925 All. 624 (F.B.). Rd. on\ A.I.R. 1925 All. 324, 
Ref. {Dalai and Pullan, J J.). BhAGWANT Bharti 
V. Rajpat Kubmi. 98 I.C. 803=25 A.L.J. 104. 

- The question is if the part unsupported by 

necessity is insignificant. 

When the sale is only in part supported by legal 
necessity, the proper principle to be applied is nob 
whether the bulk of the sale consideratiou was 
taken for legal necessity, bub whether the portion 
which was nob taken for the said purpose was such 
a small fraction of the total consideration that it 
might reasonably be left out of account : A.I.R. 
1922 All. 321; A.I.R. 1924 All. 708 and A.I.R. 1924 
Nag. 109, Ref. {Findlay, Offq. J.G.). GoviNDA v. 
Krishnaji. 94 I.C. 1002= A.I.R. 1926 Nag. 34t. 

- Alienation by father — One-sixteenth of the 

total consideration found to be not for legal necessity 
—Sale was upheld. 

It is not correct to say that if any part of the 
consideration, however insignificant, was invalid 
and not binding on the plaintiff, as not being in¬ 
curred for legal necessity, the plaintiff is entitled 
to have the sale set aside. On the contrary there 
is plenty of authority for the proposition that where 
the portion of the consideration for which no legal 
necessity can be proved is insigaifioant the sale 
will stand. 

Where, out of the total consideration, about 
Rs. 6,000 was found to be for legal necessity and 
about Rs. 250 was not, but it was found that these 
Rs. 250 were actually paid to plaintiff's father. 

Held : that the sale should be upheld and the 
defendant should not be made to refund the sum 
of Rs. 2.50 and odd: A.I.R. 1922 All. 321, Appr. 
{Lindsay, Kanhaiya Lai and Daniels, JJ.). BAHA¬ 
DUR LAD V. KAMLESHAR NATH. 

90 I.C. 988=48A1]. 183=24 A.L J. 52= 

6 L.R. A. CiY. 591 = A.I.R. 1925 All. 624 (F.B.). 

-Necessity proved for a very large part of sale 

consideration—Gale was upheld. {Ryves and Daniels 
JJ.). DAULATV. SANKATHA PRASAD. 

86 I. C. 91 = 47 All. 355=23 A L J. 55 = 

6 L.R.A.Civ. 167 = A.I.R. 1925 All 324. 

-Co-parcener—Sale of ancestral property— 

Three-fourths of the consideration found to be for 
necessity—Sale impugned after 20 years—Sale 
should be upheld. {Shadi Lal,C.J. and Le Rossignolt 
J.). JAI SINGH V. DARBARB SINGH. 

89 I.C. 302=6Lah. 137 = 7 L.L.J.354 = 

26 P.L.R. 329= A I.R. 1925 Lah. 396. 

- Sale is set aside where no legal necessity is 

proved for considerable portion. 

Where the defendants have succeeded in esta¬ 
blishing necessity or antecedent debt with respect 
to a part of the consideration the difficulty often 
arises whether the sale-deed should or should not 
be upheld. It is impossible to lay down any hard 
and fast rule which could apply equally to every 
case : for every transaction has to be considered on 
its own merits and the Court has to come to a 
finding on the merits of every case. Where the 
balance which is not proved tj have been for valid 
necessity or antecedent debt is not so insignificant 
as to be ignored. 

Held: the sale deed should be set aside on pay¬ 
ment by the plaintiffs of the sum which has been 
found to be a good consideration : 25 All. 330; 

27 All. 494 ; 32 All. .392 ; A.I.R. 1922 All. S2VFoll. 
{Sulaiman and Mukerji, JJ.). SANMUKH PandBV. 
Jaganath Pande and Ramsaran PANDB. 

83 I. C. 838 = 46 All. 531 = 22 A.L.J. 417= 

5 L. R. A. CiY. 289 = A.I.R. 1924 All. 708. 
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'HINDU L4W—Alienation—Necesiity—Partial 

necessity. 

■ -Xf the part of consideration not supported by 
-necessity is not trifling will beset aside. 

Where necessity for a portion is proved, the 
Court should look to the amoaut of the oonsidera- 
iiion to which no legal necessity has been estab* 
'lished. If this amount was so trifling that it could 
he left out of account the sale should be upheld, 
otherwise it should be set aside. In this case legal 
'necessity was proved for Rs. 1,780 out of Rs. 2,500 
but the sale was set aside: 41 All.3 38, Dist.', 
A.I.R. 1922 All. 321, Foil. {Daniels, J.). CHAN- 
DRiKA Singh y. bhagwat Singh. 83 I.C. 54= 

4 L.R.A. CiY.345 = A.I.R. 1924 All. 170. 

‘Alienation by widow—Necessity for major 
.portion proved—Sale should be upheld. 

Two properties were mortgaged with onerous 
conditions as to interest. After the death of the 
mortgagor, his widow sold one of the properties 
for the amount of the mortgage amount to the 
mortgagee. The sale was impeached as being for 
2/3 of the teal price. 

Held-, that the sale was for necessity. Where 
•there is necessity for the sale, unless the difierence 
between the true price and the actual price paid is 
particularly inadequate, the sale ought not to be 
set aside. Reasonable allowance ought to be made 
for the difierence in price in favour of the aliena¬ 
tion. {Shah and Coyajee, JJ.). CHANBASAPPA 
PUTTAPPA V. CHANBASAWA‘MALT,APPA. 

77 I.C. 336 = 25 Bom. L.R. 1078 = 

A.I.R. 1924 Bom. 176. 

_ Small portion not covered by legal necessity — 

Sale is not invalidated. 

Unless the portion not covered by legal necessity 
is really largo the faot that small portion (in this 
caso l/8th) of the consideration was not for legal 
necessity cannot afiect the validity of the sale 
itself [Case-law referred to.) {Prideaux, A.J.C.). 
BHADAJI V. GANESKRAO. 83 I.C. 70 = 

20 N.L R. 4= A.I.R, 1924 Nag. 109. 

_ j^lienation by manager — Bs, 80 oufo/Rs. 400 

found not to be for necessity—-Deed was set aside. 

It is not always possible for a manager to sell or 
mortgage a property for the exact amount required 
for family necessity but that would not justify him 
to mortgage or sell property for a larger amount 
than is absolutely necessary. Rs. 80 out of the 
total consideration of Rs. 400 was held not to be 
such a small amount as might be neglected in con- 
sidering the question of the valid necessity for the 
alienation. Tbo deed was set aside and plaintiff 
was made to pav Rs. 320 to the purchaser : 
A I.R. 1922 All. 321 ; 27 All. 494 and 24 All. 330, 
jr'oll [Ookul Prasad, J.). Matadin Trwari v. 
SURAJBALI SINGH. 83 I. C. 32 = 

A.I.R. 1923 All. 522. 

_ Small portion of consideration not for ncces- 

_ Sale will not be set aside—Sale to discharge an 

usufructuary mortgage over the property sold^ cannot 
be a necessity. 

If in the caso of a sale by a widow a small por¬ 
tion of the purchase money was not required for 
urgent necessity, it doss not follow that tho sale 
itself was not duo to necessity, unless it could bo 
reasonably presumed or unless it is proved that 
the sale of a lesser area for the exact amount requir¬ 
ed for necessity was feasible. [Case-law discussed). 
The principle is appUc-ibl*» with all the more force 
to the caso'of an alienation by a male proprietor. 
A sale of properties to discharge an usufructuary 
mortgage over the very property sold cannot be 
?hold to be for necessity and must beset aside. 


HINDU LAW—Alienation—Necesflifey — Partial 
necessity. 

[Martineau and Brasher, JJ.). GOKHA Ram v. 
Sham Lal. 77 I.O. 474=3 Lah. 426= 

A.I.R. 1923 Lah. 268. 
-^The sale of immovable property by a limit¬ 
ed owner ought not to be converted into a mort¬ 
gage merely because a trifling portion of the 
consideration was paid in cash for current expenses 
and was not proved to have been for necessity. 
[Scott-Sn-’ith and Brasher, JJ.). HASSAN Moham¬ 
mad V. MAHANDA. 81 I.C. 331 = 5 L.L.J. 292= 

A.I.R. 1923 Lah. 245. 

- Widow^Payment of husband's debts is legal 

necessity—A small portion of consideration for alie¬ 
nation not supported by necessity — Sale is valid — 
Delay on reversioner's part not excusable. 

Defendant (1) a widow sold her share for 
Rs. 5,300 to satisfy a decree on a mortgage executed 
by her husband, for Rs. 4.588-2-2 and the balance 
Rs. 711-13-10 was appropriated to reimburse her¬ 
self for expenses of her husband’s brother’s daugh¬ 
ter’s marriage. The plaintiff, the nearest surviving 
agnate, brought a suit after a long delay for a 
declaration that the sale was void against him as a 
reversioner. 

Held: the husband of defendant (I) died leaving 
his debts unpaid and it was to satisfy the debts 
secured by mortgages that the defendant 1 sold her 
moiety of the property ; there was therefore neces¬ 
sity in law and in fact for the sale of the moiety of 
property. The sale would not be invalid no mat¬ 
ter what may have been the purpose to which the 
defendant 1 applied the balance of Rs. 711-13-10. 
The purchasers were not bound to see that the 
defendant 1 applied it to any particular purpose. 
F urther, 

Held, that the delay, on the flimsy ground 
that the plaintiff was not aware of the sale, was in- 
exousablo. (Str John Edge.) Mbdai Dalevoi 
NAINAR TEVAN. 74 I C. 604= 16 M. L.W. 478= 
31M L-T. 149=1922 M.W.N. 804 = 27 C.W.N. 365= 
21 A.L.J. 282 = A.I.R. 1922 P C. 307 (P.C,), 

--Sale by manager—Legal necessity in part — 

Questions for determination is whether non-bind¬ 
ing portion is so small as not to entail the sotting 
aside of the sale and not if the binding portion 
formed the bulk of the consideration. [Lindsay 
and Kanhaiya Lal, JJ.). JAI Narayand. Bhaqa- 
WAN PaNDE. 80 I.C. 1006 = 20 A L.J. 621 = 

A.I.R. 1922 All. 321. 

-Where in particular the vendees take 

advantage of the youth and inexperienrse of the 
vendor and all the transactions are suspicious, the 
Court would not uphold the sale merely because it 
is held to be good iu respect of a major portion of 
the considerUion. There is however no hard and 
fast rule : 3.3 P.R. 1911 fF.B.) and 6 I.C. 934, Ref. 
to. iiVilberforce and Ahdul Qadir, JJ.). Ben StNGH 
V. HAZARA SINGH. 63 I.C 760=3 Lah. 99 = 

A.I.R. 1922 Lah. 275. 

'Where it is found that a portion of the sale 
consideration was taken by a father for legal neces¬ 
sity and that the family benefittod by the trans¬ 
action to that extent, the sons can recover the pro 
perty sold only by re-paying the said portion of the 
sale consideration. [Daniels, J.C.). Mt. MANZU- 
RAN BIBI V. J-ANKI PRASAD. 

66 I C 930 = 90 L J. 35=A I.R. 1922 Oudh 50. 
-No legal necessity for portion of considera¬ 
tion—Sale must be sot aside on paymout of binding 
portion. [Dawson-Mitler, C. J. and MulUck J ) 

Bishun Prasad Sinoh v. Narsinqh Da« ’ 

68 I.C. 663=3 P. L.T. 350=A.I.R. 1922 Pat. 855 
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DECENNIAL DIGESTi 1921—1930, 


HINDU LAW—'llienation^Neoessity — Partial 
necessity. 

Sale upheld if invalid—Part of consideration 
is small—Sale avoided if valid part is small. 

If only a very small part of the consideration 
found invalid, the sale will be upheld if the pur¬ 
chaser pays to the plaintiff, the part of the consi¬ 
deration which is not binding on him. In raising 
equity in favour of the purchaser adequacy of the 
price paid, and necessity for sale are relevant con¬ 
siderations: 46 Cal. 566 (F. C.), Poll. But when the 
consideration found to be valid is only a small 
portion of the whole, there is no equity in favour 
of the purchaser. (Spencer and Krishnan, JJ.). 
VISVANATHA SASTRIGAL V. VAI/AM BAL AMMAD. 

62 I.C. 701 = 30 U.L.T. 14 (Mad.). 

-Alienation by manager—Large portion of 

consideration for legal necessity—Transfer is not 
void ; A. I. R. 1921 Oudh 47, (Dalai, A. J. 

C.). Gajadhar Bakhsh Singh v. Baijnath. 

65 I.C. 967=8 OX.J. 605 = 


A.I.R. 1921 Oudh 220. 

-Alienation by father—Legal necessity for 

9/lOths is found—Transaction is iustified. (Daniels, 
and Lyle, A. J. Ca.). Chokhet Singh v. Hardeo 
Singh. 64 I.C. 757 = 24 O.C. 330=8 O L.J. 667= 

A.I.R. 1921 Oadh 196. 
—Alienation—Necessity—Pressure. 

-Property had been mortgaged by the father. 

After his death, one of his sons, who had attained 
majority, sold the property with the consent of his 
mother because the amount payable to the mort¬ 
gagee was to become payable hve days after the 
date of the sale, 

Held, that there was a legal necessity to sell the 
property in order to pay off the mortgagee. (Mirza 
and Baker,JJ.). GAJANAN SlTARAM v. SiTARAM 
RaghunatH. 114 I.C. 243 = 30 Bom. L.R. 1629. 

A.I.R. 1929 Bom. 55. 

-Where a Hindu widow fails to pay her share 

of the Government revenue and her co sharer 
brings a suit for contribution and attaches her 
dwelling house in execution of the decree, any 
alienation made by the widow for satisfying the 
decree is binding on the reversioners ; 25 Oal. 565, 
Disl. [UTr. Ameer Ali.) GANESH LAE PANDIT v. 
Khetbamohan Mahapatra. 

93 I.C. 839 = 5 Pat. 585 = 53 I. A. 134 = 
24 A.L.J. 613 = 28 Bom. L.R. 931 = 
43 C.L.J. 545 = 24 M L.W. 50 = 
1926 M.W N. 535 = 3 O.W N. 591 = 

7 P L.T. 501=31 C.W.N^25 = 
A I R. 1926 P.C. 56=51 M.L J. 82 (P C.). 

-Where the demand for land revenue was so 

pressing that the moveable property was actually 
und.'r attachment on the date when the mortgage 


was executed, , , 

Held : that the mortgage was for legal necessity. 

(Daniels, J.C.). Sagar SlNGH Y«o' 

SAD. 87 I.C 1033= A.I.R. 1925 Oudh 750. 

- Aliena/io7i b 7 i father^Mere existence of debts 

is not sufTicient-Proof of pressure rs necessary. 

In order to justify an ‘^i^fnation made by the 
father it is nob sufficient in law to show tljat 
time of the alienation debts 

Iy^^er6 outstanding. It f the 

that the alienation had to be 

the debts, i.e., that there was any 

6ure%on the alienor at the time he ^ 

sale deeds. In the absence of ° 

pelling necessity for these transfers y s 
be hold that they were not alienations which could 
bo justified under the Hindu Law. Banuman Pra- 
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HINDU LAW—Alienafelon—Necessity—Prpof.ofrT 

sad Pande's case Foil. (Rafique and Lindsay, JJ.), 
Bandhu Ram v. Ram Kishun Sonar. 

73 1.0.1010 = 21 A.L.J. 354=- 
4 L.R.A. (Civ.) 406= A. I. R. 1923 All. 535. 

-If the transaction was in the main for legah 

necessity it would not be impeachable on. the- 
ground that a smaller sum might have been suffi¬ 
cient to remove the pressure at the time. (MooJeer*- 
jee and Rankin, JJ.). CHANDRA KISOR Batta. 
majumdar V. Kumar Upbndra Chandra. 
Chaudhri. 74 I.C. 612 = 37 C.L.J. 819= 

A. I. R. 1923 Gal. 563^ 
—-Alienation—Necessity—Presumption. 

-Widow—Negotiations for mortgage opened^ 

by possible reversioner—Immediate reversioner 
assenting—Mortgagee’s pleader advising that legal 
necessity existed—Mortgagee can assume legaP 
necessity. (Jackson and Mohiuddin, A.J.Cs.), MT. 
MANKARNIKABAI V NANDDAL ACHALDAS, 

122 I.C. 371 = A. I. R. 1930 Nag. 220^ 

-Necessity for Rs. 9 800 proved—Necessity for* 

balance of Rs. 200 should he assumed: 40 Cal. 842,.. 
Rel. on. (Mukerji and Niamatullah, JJ,). ANQAN 
LAXi V. SURAN BEHARI. 

123 I.C. 221=1929 A.L.J. 526=51 All. 799=' 

A.I.R. 1929 Alt. 503.^ 

-The concurrence of all the adult members of 

family in a transaction is sufficient to raise a pre¬ 
sumption of legal necessity where the other mem¬ 
bers are living away and the property is managed^ 
by such adult members: 8 Bom. 602, Foil. (Daniels^ 
J.). B. Bhagwan Das v. Adlan Khan. 

78 I. G. 649=A.I.R. 1925 All.. 28. 
-Where the deed was executed by the repre¬ 
sentatives of all branches of the family and by allT' 
the adult male members of the family living at the. 
time, 

Beld: each of these oiroumstances separately is- 
sufficient to raise a presumption of legal necessity;. 
A.I.R. 1922 Pat. 450; 22 A.L.J. 182; 8 Bom. 602; 

8 A.L.J. 15, J’ofl. (Daniels, J.), DhANBAJRAIv^ 
Ram NARBSH RAI. 79 I.C. 1019= 

5 L.R.A. Civ. 325= A.I.R. 1924 All. 912* 

-Suit to set aside sale by manager of joint- 

family—Nine tenth of consideration found binding. 
—Court can presume the binding nature of thd 
balance also. (Schwahe, C. J.). KUTTUVA Mee-- 
natohi Ayyan V. Dabmiah Ranga Charulu, 

1922 M.W.N. 719= A.I.R. 1923 Mad. 120= 

16 M. L. J. 595. 

-An alienation 13 years old major portion of 

the consideration for which has been allowed by 
the Court, must be held to be made for legal neces¬ 
sity where the remaining portion of the considera¬ 
tion was taken an account of famine. (Harrison, 

J ) ramji lad V. Ram GABUP. 72 I.C. 448= 

46 P.L.R. 1922= A.I.R. 1922 Lab. 368«. 

—Alienation—Necessity—Proof of. 

-^The recitals in an instrument of sale to 

which the reversioner is not a patty should not. 
ordinarily be admitted as evidence. Where evi¬ 
dence has not been given by people who might have 
dciiosed with regard to legal necessity and it is not- 
shown that they had passed away or that their evi¬ 
dence was not available, the presumption as to- 
ancient alienations is inapplicable. (Graham and 
Mitfer. JJ.). GOPAL JANA v. BROKA MOHAN- 
SwAMl. 34 C.W.N. 944- 

- Expenses alleged to justify sale not contem¬ 
plated at the date of sale—Widow possessing others 
funds as well—Necessity not proved. 

At the date when the gale-deed was executod^by' 
the widow she had admittedly in her ppsBeBSioa" 
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.HINDU LAW—Allonatloa—Necessity—Proof of. 

Rs. 1,600, and the expeases, which it was alleged 
jaebified the sale oq the gtoaad that there was 
necessity, might nob even then have been in con¬ 
templation, and certainly so far as the evidence 
went had not been incurred, 

Held, that the necessity had not been establish¬ 
ed upon the facts as shown by the purchaser upon 
whom the burden lay. (L/ord Biicfcrnctster.) BAti- 
KISAN DEVCHANO V. KUNJALAlj HiRAtiAL AQAR- 
WALA. 122 I.C. 1 = 32 Bora.L.R. 365= 

51 C.L.J. 237 = 31 M. L. W. 625 = 
A.I.R. 1930 P.C. 133=58 M.L.J. 358 (P.C.). 

- Transaction old—Presumptions are permissible 

to fill in obliterated details. 

Where a sale-deed is of a very old date, it is not 
reasonable to expect that full and detailed evi- 
-^ence would be forthcoming as bo the state of 
things which gave rise to the sale deed. In such 
oircumsbances presumptions are permissible to^ fill 
in the details which have been obliterated by time: 
A.I.R. 1916 P.C. 110; A.I.R. 1914 P.C. 38 and 
A.I.R. 1920 P.C. 64, Poll. {Sulaiman, Ag. C.J. and 
Kendall, J.). RAil NARAIN v. MT. NANDRANI 
KuNWAR. 114 I-C. 368=50 All. 823 — 

A.I.R. 1929 All. 128. 

- Legal necessity has to be proved for the trans¬ 
fer as a whole. 

Legal necessity has to bo proved for the transfer 
and not for each rupee of the oonsideratiou. The 
necessity for the trausfer can in most cases be estab¬ 
lished only by proving necessity in respect of the 

consideration, but ordinarily proof in respect of 

the greater part of the consideration is quite suffi¬ 
cient: A.I.R. 1920 Nag. 302; A.I.R. 1927 P.C. 37 
and A.I.R. 1927 P.C. 24G, Ref. {Hallifaxand Mohi- 
uddin, A.J.Cs.). KhusHAL v. LabhAN Rao. 

110 I.C. 351=A.I.R. 1928 Nag. 232. 

_Where a substaati.xl portion of the oonsi¬ 
deratiou for sale of joint family property was prov¬ 
ed to bo for legal necessity, while it was not estab¬ 
lished that the remaining small portion was not 
for legal necessity, and the transaction took place 
66 years ago, the sale was a good transfer : A. I. R. 
1927 P.C. 37, Poll. {Stuart, C. J. and Nanavulty, 
J ) KAILASH SiNQH v. BALBHADDAR SINGH. 

112 I.C, 151 (Oudh). 

_Alienation by father— Mere existence of 

family business is not sufficient to show necessity. 
The lender must also show that the money was 
.required for the family business. (jSftocfi Lai, 
C. J. and Malan, J.). GIRAHARI LAD v. KiSHEN 
Ohand I.C. 463=5 Lah. 511 = 

A.I.R. 1925 Lah. 240. 


_ Old transaeiions—Presumptions as to details. 

In the ease of old transaotions full and detailed 
evidence is not to be expected and it is potmissiblo 
to fill in the details by reasonable presumptions: 
47 I A 6; 20 A. L. J. 6.58; 44 All. 756, Poll. 
{Daniels, J.). ISH DAT TEWARI v. TAMESHAR. 

' 79 I.C. 296=5 L.R.A. ClY. 357 = 

A.I.R. 1924 All. 916. 


HINDU LAW—Alienation—Neoeasity—Proof of. 

establish in all their details by clear verbal proof 
in a Court of law. 

The transaction cannot be interfered with even 

«ro tanto. ^ , 

Some margin must be allowed for incidental ex¬ 
penses and the task imposed on the creditor of pro¬ 
ving the intended and actual destination of each 
Rupee is, humanly speaking, an impossible one 
and for Courts of Justice to impose that duty on a 
creditor as a matter of principle is to invite him 
to commit and suborn perjury in the Trial Courts. 
The failure to prove a small margin in a large sum 
is covered by tbe maxim de minimis non curat lex. 
(Walsh and Piggott, JJ.). dURAJ Prasad v. 
MUEBANLAti. 66 I.C. 134 = 44 All. 382— 

20 A.L.J. 236= A.I.R. 1922 All. 51. 

Old transaction—Proof of inquiry, by creditor 
and of necessity for major portion of debt, let in • 
Court may presume necessity for the balance also. 

Whilst it is true that the onus of proving ueoes- 
aity rests upon the mortgagees, if they have the 
assurance of the borrowers thfat the debts inourred 
were for family necessity and they made exhaus¬ 
tive enquiries as to the existence of debts which 
amounted to a very large sum and even if a few 
small items out of the total might appear to be 
doubtful, the Court should not sorutiuisse with 
meticulous care after a lapse of twenty years each 
small item about which the existence of family 
necessity is doubtful so as to give to the mortga¬ 
gors the benefit of the doubt when the enquiries 
made by the mortgagees showed chat the vast bulk 
of the debt appeared to have been iucurred for 
family neoessity and was subsequently acknow¬ 
ledged as a joint debt by the responsible heads of 
the dificrent branches of the family. {Dawson- 
Miller, C. J. and Backnill, J.). HarI PRASAD 
Singh v. surendra Mohan Singh. 

68 I.C. 943=1 Pat. 596 = 3 P.L.X. 709 = 

A.I.R. 1922 Pat. 450. 

- Probability of family necessity—Absolute proof 

is not required but should be presumed after 20 years. 

If 20 years later it should appear that in a few 
instances there is no conclusive proof that the 
debts were actually inourred for family necessity 
or with the active participation of all the adult 
members of the family still if the circumstanoee 
show that the needs of the family were such that it 
is probable that the money even in those oases 
were required for family necessities, a Court should 
not require absolute proof in every case but may 
presume that the lender satisfied himself at the 
time that the debts were of such a nature as had 
been represented to him and as appear from the 
recitals in the bond. {Dawson-KtiUer, C. J. aiid 
Bucknill, J.). HARI PRASAD SiNGHA V. SOURBN- 
DBA Mohan Singha. 66 I.C. 945= 

1 Pat S06=3 P.L.T. 709= A.I.R. 1922 Pat. 450. 

- 'Represeiitations by transferees is not enough 

enquiry by the alienee. 

In a case of trausfer by the father of a joint 
Hindu family the transferee may prove the exis- 


_-4Hen<je need only prove that substantial part, of 

the consideration tvas for necessity—ATaxim—DG 
minimis non curat lex apiilies. 

Where the creditor proved that almost the whole 
amount was expended for necessity, 

Held : whore nothing is shown adverse to the 
character or mode of livelihood of a Hindu father 
Courts ought not to bo astute to find objections or 
Jaighly artificial conclusions as to tbe absence of 
legal neoessity in transactions which took place 
Jong ago and whioh ace necessarily difficult to 


tence of an antecedent debt of the father or of some 
other form of legal necosslty, or ho may prove that 
he was reasonably satisfied of that existence after 
sufficient enquiry. The'proof of enquiry may be a 
part of that of the existence of the legal neoessity 
or may stand by itself, aod the sufficient enquiry 
can be established at least in part by proof of 
representations made by transferors. But ordina¬ 
rily something more than the mere representatioa 
of the borrower is necessary to constitute reason¬ 
able enquiry on the pact of the lender. Case-lato 
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HINDU LAV — Alienation — NeoesBity — Puc- 
ohase of property. 

discussed. {HaUifax, A. J". C.). GANBA v. SHRI 
ViSHVESHWAR DEOSTHAN. 64 I.C. 268= 

17 N.L.R. 194=4 N.L.J. 26=A.I.R. 1921 Nag. 14. 

—Alienation—Neoeseity—Parohase of property. 

-A Hindu father is not entitled to sell joint 

ancestral property in order to get a better for him¬ 
self in addition to one already possessed unless 
necessity for getting a new house is established. 
(Dalip Singh, J.). Lajja Ram v. ABDUL Rahim 
Khan. 109 I.C. 448 = 29 P.L.R. 222= 

A.I.R. 1928 Lah. 437. 
' Alienation to purchase new property is not 
necessarily unjustified. (Sulaiman and Banerji, 
JJ.). Jado Singh v. Nathu Singh. 98 I.C. 773= 
48 All. 592=24 A.L.J. 633 = A.1.R. 1926 All. 511. 


—Alienation—Necessity—Parchaser’s doty. 

-If the lender is shown to have acted wala/tde, 

he cannot ask the Court to uphold the charge in his 
favour against the heir, grounded on a necessity 
which his wrong has helped to cause. The lender 
cannot act merely upon the representation made to 
him by the manager but he is bound to make an 
honest enquiry into the necessity of the loan with 
reference to the parties with whom he is dealing, 
that is to say, with reference to the representation 
made to him by the parties with whom he is deal¬ 
ing. The necessity for the enquiry, is an equitable 
rule framed for the protection of the lender, does 
so enquire, and acts honestly, the real existence of 
an alleged sufficient and reasonably credited neces¬ 
sity is not a condition precedent to the validity of 
the charge and the lender is not bound to see to the 
application of the money. A complete codification 
of the evidence that would, in all cases, establish a 
case of mala fides against the lender is imposf ible. 
{Das and BucJcnill, JJ.). KUMAR KALIKNAND 
Singh v. Shiva Nandan Prasad Singh. 

63 I. C. 625 = 3 P.L. T. 149=A.I.R. 1922 Pat. 122. 


—Alienation—Necessity—Purchaser’s right. 

•-Mortgage of joint family property—Purcha¬ 

ser of equity of redemption can raise pleas of 
want of legal necessity and unconscionable nature 
of terms in his redemption suit. {Wazir Hasan and 
Nanavutty, JJ.). Ram Kishore u. Baunath. 

113 I.C. 410 = 3 Luck. 598=5 O.W.N. 395= 

A.I.R. 1928 Oudh 287. 
■Alienation by widow—Transferee from rever¬ 
sioner can raise the plea as to legal necessity: 
A.I.R. 1923 Pat. 122. Expl. {Kotval, A.J.C.). 
(Haji) Sheikh mohamed v. Ramorandra. 

90 I.C. 74 = A.I.R. 1926 Nag. 179. 


—Alienation—Necessity—Recitals. 

- Recital in deed may form evidence after long 

Recitals in documents executed by Hindu ladies 
are by themselves no proof of the existence of legal 
necessity. But in cases where there has been a long 
interval of time and the surrounding circumstances 
support the inference, the recitals in such deeds 
would bo evidence of representation having been 
made to the transferees to that effect; A.I.R. 1916 
P.C. 110. Foil. (Sulaiman and Sen, /J".). Muh.\M- 
MAD ABDUL KARIM KHAN V. BiSHAN SAHAI. 

121 I.C. 387=1929 A.L.J. 741 = A.I.R. 1930 All- 9. 

--Legal necessity recited in document and 

both parties dead—Presumption is that there was 
legal necessity, unless rebutted. (B* S. Ohose <ind 
S.K. Ohose. JJ.). UPBNDRA NATH v. 

Gurupada Halder. 34 C.W.N. 404- 

A.I.R. 1930 Cal. 506. 


HINDU LAV—Alienation—'NeoessIty^ReeitalB. 

- Deed — Recital, if 

A recital in a deed of recent date executed by' 
a Hindu widow is no evidence of the fact reoited-.v 
(Sen and Niamatullah, JJ.). Gajb STNGH u. MT. 
UCHHABA. 119 I.C. 514=1929 A.L.J. 309* 

10 L.R.A. Roy. 138= A.I.R. 1929 All. 223. 

- Proof of enquiry not possible—Proof of bona- 

fide belief in alienor*s representations and recitals in 
the deed are enough evidence. 

It is not absolutely necessary for a transferee to- 
establish the actual existence of family necessities^ 
or to show that the money advanced by him was- 
utilized for such purposes. It is only necessary 
that a representation should have been made to 
the purchaser that such necessity existed and that- 
he should have acted honestly and made proper^ 
enquiry to satisfy himself or its existence. The 
recital in the document is clear evidence of a re¬ 
presentation, and if the circumstances are such 
as to justify a reasonable belief that an enquiry 
would have confirmed its truth, then when proot 
of actual enquiry has become impossible the 
recital coupled with such ciroumstanoes would be 
sufficient evidence to support the deed. (Sulaiman, 
Ag. C.J. ond Kendall, J.). RAM NarAIN v- MT. 
Nandrani KUNWAR. 114 I.C. 868=50 All. 823= 

A.I.R. 1929 All. 128. 

-Recitals in a deed of sale with regard to ihe* 

existence of legal necessity for an alienation by » 
Hindu widow are not in themselves evidence o£' 
such necessity without substantiation by evidence 
aliunde. (Sulaiman, Ag. C.J. and Kendall, J.), 
Ram Narain v. Mt. Nandrani Kunwar. 

114 I.C. 868=50 All. 823=A.I.R. 1929 All. 128.. 

-Recitals in a sale-deed are ordinarily in¬ 
sufficient in the absence of other independent- 
evidence to establish that the vendee made 
sufficient enquiries into the existence of legal 
necessity : A.I.R. 1921 Nag. 14. Bel. on. (Macnair, 
A.J.C.). KANTAPBASAD V. Madhaorao 

116 I.C. 648=12 N.L.J. 1 = 25 N.L.R. 28= 

A. I. R. 1929 Nag. 60. 

-Recitals in mortgage bond with regard to. 

the existence of legal necessity for an alienation 
are not of themselves evidence of such necessity 
without substantiation by evidence aliunde'. 
A.I.R. 1914 P.C. 38, Bel on. and Chatterji,JJ.), 

Bisw.\NATH Singh v. Kayestha Corporatiojj.- 
119 I.C. 405 = 8 Pat. 450=10 P.L-T. 379 = 

A.I.R. 1929 Pat. 422.. 

- -The principle that when a sale by a Hindu 

widow is old enough, a presumption ought to be 
made in favour of the transaction being supported, 
by legal necessity, does not apply where the sale- 
deed contains no recital as regards the existence of 
any legal necessity for the transaction : A.I.R. 1916 
P.O. 110, Appl. (KinUhede, A.J.C.). ATMA RAM 
V. Umed Singh. 102 I. C. 32=. 

A.I.R. 1927 Nag. 383. 

- Widow—Mortgage by widow and sale under it 

—Suit by reversioner civallenging necessity for mort¬ 
gage after a long-time—Recitals in mortgage-deed 
about necessity ought not to be disregarded. 

In cases where sales by widows have been ques¬ 
tioned after long lapse of time the recitals in the.- 
document as regards necessity ought not to be 
disregarded even though they are not strictly evi¬ 
dence ; for it should be remembered that the- 
actual proof of the necessity, which justified the.< 
deed is not essential to establish its validity. It ia 
only necessary that a representation should have* 
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HINDU LAW— AUenatloii—Necessity—Reoitale. ] 

been made to the purohaBet that buoIi neces¬ 
sity existed, and that he shonld have acted honest¬ 
ly and made proper enquiry to satisfy himself of 
its truth. The recital is clear evidence of the 
representation, and if the circumstances are such 
as to justify a reasonable belief that an enquiry 
would have confirmed its truth, then when proof 
of actual enquiry has become impossible, the 
recital, coupled with circumstances, would be 
sufficient evidence to support the deed. But it 
does not follow from the above principles that all 
ancient transactions ought to be upheld; where 
the circumstances tend the other way it will be 
reasonable not to apply these principles ; 44 Cal. 
186 (P.C.) ; 43 Mad. 641 (P.C.) and A. I. R. 1925 
Mad. 673, Foil. {Ramesam and Venkatasuhba Rao. 
JJ.). SANYASI V. BAMCHANDRA RAO. 

95 I.C. 691 = 1926 M.W.N. 319 = 
A.I.R. 1926 Had. 692 = 51 M.L J 73. 

- Widow—Recital in ancient deed—Probability 

’—Recital may be acted on. 

In respect of ancient alienations the amount of 
evidence that should reasonably be demanded is 
not the same as in the case of recent transactions. 
Pull and detailed evidence which may otherwise 
be forthcoming will not, owing to lapse of time be 
available and. in such circumstances, presump¬ 
tions are permissible to fill in the details which 
have become obliterated by time. {Venkatasubha 
Rao, J.). A. SOMAYYA V. A. VRNKAYYA. 

86 I.C. 483 = 22 M.L.W. 81 = 
A.I R. 1925 Mad. 673=43 M L J. 224. 
-In the capo of a mortgage of joint family pro¬ 
perty executed by the father a mere recital in the 
mortgage bond may bo evidence but not sufficient 
proof of legal necessity. (Dalai, ^Ix. 

RAJAVANTA U. Rameshar. 87 I.C. 180 = 

12 O.L.J. 235 = 2 O.W.N. 225=28 O.C 393 = 

A.I.R. 1925 Oudh 440. 

_ Alienation by widow—Retitals do not prove 

necessity but recitals in old deed cannot be lightly set 


aside. 

Recitals caon'^t by themselves bo relied upon 
for the purpose of proving the assertion of fact 
which they contain for if such proof were permit¬ 
ted the rights of reversioners could always be 
defeated by the insertion of carefully prepared 
recitals. But where all the original parties to the 
transaction are dead, and all those, who could 
have given evidence on the relevant points have 
grown old. or passed away, a recital consistent 
with the probability and circumstances of the case 
has greater importance and cannot be lightly set 
aside. {Kanhaiya Dal, J. C.). QUAM.\R .Tehan 
BeoaM u. BANSIDHAR. 72 1.0.1046 = 

A.I.R. 1924 Oudh 162. 

_ Alienation by widow—Legal necessity, inquiry 

as to, coupled with recitals in a deed are sufficient to 
support Die deed. 

A recital in a deed is clear evidence of the re¬ 
presentation, (that legal necessity existed on tho 
part of tho alienor) and where it is found that tho 
alienee acted honestly and made all proper inqui¬ 
ries and satisfied himself of the truth of such re¬ 
presentation, the recital coupled with the re- 
nrosentation and tbo inquiry is sufficient evidence 
to support the deed : 43 I.A. 249 (252), Ref. 

(C. C Ohose and Panton, JJ.). BANKU Bbhari De 
■»> RlSSEHVVAR LAE MARWARI. 

p. BISSEHW 598= A.I.R. 1923 Cal. 575. 


_ are not by themselves evidence—Lapse of 

time raises presumption and saves alienee from ad¬ 
verse inference. 


HINDU LAW—AlieDatlon—Necessity—Religious 

ceremony. 

In the application of this rule, it is to be borne 
in mind that recitals in conveyance or mortgages 
of the existence of legal necessity are not by thena- 
selves evidence of the fact, and there must ordi¬ 
narily be some evidence aliunde to substantiate 
the allegations ; 19 C.L.J. 469 P.O., Foil. 

Though lapse of time does not affect the question 
of onus of proof regarding legal necessity, it may 
give rise to a presumption of acquiescence or save 
the alienee from adverse inference arising from the 
scantiness of the evidence offered on his behalf. In 
other words when by efflux of time direct evidence 
independent of the recital becomes unavailable, a 
recital of necessity, consistent with probability 
and the circumstances, assumes greater importance : 
it is cleat evidence of a representation to the pur¬ 
chaser, and when evidence of actual enquiry by 
him has become impossible, the recital coupled 
with circumstances which justify a reasonable be¬ 
lief that an enquiry would have confirmed its truth 
is sufficient evidence to support the transaction: 
22 C.L.J. 180, Foil. (Mookerjee and Rankin, JJ.). 
Chandra Kisor Datta v. Upbndra Chandra. 

74 I.C. 612 = 37 C.L.J. 319= 
A I.R. 1923 Cal 563. 

Mere recitals in bonds arc not presumptive 
proof of the necessity for the debts borrowed there¬ 
under. {Jwala Prasad and Adami, JJ.). KAROO v. 
RAMESHWAR Sao. 62 I.C 905= 3 P.L.T. 43= 

6 P.L J. 451= A.I.R. 1923 Pat. 143. 

■ Recital is evidence of representation—Recital 
without any other circumstances is not sufficient to 
support deed. 

In the case of a document of considerable anti¬ 
quity, a recital in the document is clear evidence 
of representation to the lender and if the circum¬ 
stances are such as to justify a reasonable belief 
that an inquiry would have confirmed the truth of 
the representation, then, when proof of actual in¬ 
quiry had become impossible, the recital coupled 
with the circumstances, would be sufficient evi¬ 
dence to support the deed. But if other circum¬ 
stances. besides recitals, are wanting, it must bo 
held that the party on whom the burden of proof 
lay has failed to discharge the burden of proof of 
the legal necessity. (Lindsay and Stuart, JJ.). 
SuRJu Prasad v. Md. Shakur. 

66 I.C. 564 = A.I R. 1922 All. 126. 

- Purpose of mortgage recited in the deed coupled 
with circumstances is sufficient evidence to support 
the deed. 

The recital in a deed oE mortgage may not by 
itself bo sufficient to prove tho purpose for whish 
the money w.as borroNved against third parties, bub 
it is clear evidence of the representation made to 
the creditor, and if the circumstances are such 
as to justify a responsible belief that an enquiry 
would have confirmed its truth, then when proof 
of actual enquiry has beco«ne impossible tho recital 
coupled with the circumstances will be suflicicut 
evidence to support the deed : 44 Cal. 186 (P.C.), 
Foil. (Daniels. A.J.C.). Ram Saran v. Dawan 
STNGH. 68 1.0.36 = 24 0 0-386 = 

A I.R. 1921 Oudh 214. 

—Alienation—Necessity—Religious ceremouy. 

-Daughter inheriting estate of her mother— 

Expenses for barkbi ceremony of mother can be 
met by her out of mortgage of such property. 
(Sulaiman aiui Kendall, JJ.). Maqbul AHmad v. 

Brijdeo Tewari. 122 I.C. 751 = 1930 a.L.J. 768=1 
t A.I.R. 1930 AH 529 
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ceremony. 

-Two members of joint Hindu family be¬ 
tween themselves and their sons occupying respect¬ 
able positions in their society and village, borrow¬ 
ed Rs. 70 on mortgage of joint family property and 
spent the same on Grauna ceremony of daughter of 
their family—Money spent is warranted by legal 
necessity : 37 Cal. 1. Rel. on. 

While considering legal necessity for a mort¬ 
gage social considerations cannot be ignored. If, 

having regard to what is customary In the society 

to which the family belongs, a certain expenditure ' 
is reasonable such that a prudent man similarly 
situated would incur or such that other members, ' 
if adult, are likely to sanction, it may well be 
regarded as money spent on legal necessity. The ' 
circumstances of the particular family, such as its 
moans, social customs and sentiments, the purpose 
on which the sum in question is to be spent, its 
adequacy or otherwise are some of the considera¬ 
tions which will determine the propriety of the 
expenditure in a given case. {Sen and Niamaiullah, 

JJ.). Bajrangi Mtsir u. padarath Singh. 

124 I.C. 759= A.I.R. 1930 All. 504. 

—Alienation—Necessity—Re-purohase of pro¬ 
perty. 

-The re-purchase of property sold by a sepa¬ 
rated brother is not however the purpose which 
constitutes legal necessity under Hindu Law. 
{DanielSy J.). Sheo v. Habhi Ullah Kh.\N. , 

75 I.C. 872 = A.I.R. 1924 All. 721. ! 
-Father as manager of the joint family pro¬ 
perty is not entitled to encumber it for the purpose 
of acquiring ancestral estate belonging to a near 
relative. The duty of the father or other manager 
is to manage the property of the joint family to 
which he himself belongs for the benefit of that 
family. {Batten, J.C. on difference between Drake’ 
Brockman, J.C. and Hallifax, A.. J. C.). GANPAT 
RAO V. LAXifl Chand. 77 I. C. 640 = 

6 N. L.J. 239 = A. I. R. 1924 Nag. 1. 

— Alienation—Necessity— Sale to mortgage. 

-Sum for necessity forming substantial por¬ 
tion of whole consideration—Land value not much 
in excess of amount for necessity—Sale should not 
be changed into mortgage. {Tek Chand and 
Hilton, JJ.). Lahnu V. Bakhshi. 

A.I.R. 1929 Lah. 875. 
Necessity proved—Sale not below market 
value—Vendor could not raise sum by mortgage— 
Sfilo cannot be converted into mortgage: A.I.R. 
1919 P.C. 12 : A.T.R. 1923 P.C. 37 and 20 P.W.R. 
1911, {Tek Chand and Hilton, JJ.). ISHAR 

Das V. BHIKU. 120 I. C. 541 = 

A. I. R. 1929 Lah. 809. 

—Alienation—Necessity—Tost of. 

- Sale—Setting aside—Tests—If necessity could 

he Viet from other j^arties or otherwise met. 

Whore in a suit by members of joint Hindu 
family for setting aside the sale of a house the 
Court finds the legal necessity to be proved only in 
respect of a certain sum and decrees the plaintifi's 
claim on condition that they re-pay the sum, the 
finding is not in accordance with law. The sale is 
either wholly valid or invalid according as it is 
found to have been made for necessity^ or the re¬ 
verse. Considerations that would be of importance 
in order to decide whether it was necessary to sell 
the house in suit to raise the particular sum would 
bo whether the parties concerned had any other 
property out of which they could meet the neces¬ 
sary expenditure, whether it would not have been 


HINDU LAV—Alienation—Necessity—Widow— 
Barden of proof. 

possible to raise the sum by mortgage and matters 
of a like nature: A. I. R. 1927 P. C. 37 and 246, Ref. 
(Kendall and Niamatullah, JJ.). MURLI v. Gha- 
MAR. 121 I.C 385=31 All, 61= 

A.I.R. 1930 All. 22. 

•Proportion of price to the amount of actual 
necessity is an important factor hut not the sole test. 

Ananthakrishna Iyer, J. —In deciding whether a 
particular sale should be ultimately held to be 
binding or not the proportion of the price to the 
amount of actual necessity is no doubt a factor 
ordinarily an important factor, but that is not the 
sole test to be taken into account in adjudicating 
on such matters. {Srinivasa Aiyangar and Anantha- 
krishna Ayyar, JJ.). Sathappan AmbaIjAM v. 
Vadivelu. 109 I.C. 106= 

A.I.R. 1928 Mad. 450. 
—Alienation — Necessity — Widow — Benefit to 
estate. 

--4cfs in ordinary course of management are 

binding—Alienation without necessity—Validity of. 

A Hindu widow in possession is undoubtedly 
entitled to do ordinary acts of management, but 
whether in a particular case, a particular action of 
the widow was in the ordinary course of manage¬ 
ment or not must be decided with reference to the 
circumstances of that case: 33 Cal. 812 and 25 I. 0. 
280, Rel. on. 

Whore a transaction though not in the form of a 
sale, was in reality a peemanont alienation by a 
limited owner without any legal necessity for 
doing so. it could only hold good for her life time. 
{Iqbal Ahmad, J.). RAM SiNGH V. BRU RAJ 
Saran Singh. 99 I.C. 548= 

A.I.R. 1927 All. 283. 
—Alienation — Necessity — Widow — Benefit to 
reveraioneps. 

- Alienation by limited owner is justified if 

made for maintenance but not if made for comforts 
or to purchase another better property. 

A daughter is not bound to soil her father’s pro¬ 
perty to the prejudice of her son’s interest for the 
purpose of putting the family in comfortable cir¬ 
cumstances. If she has no other income and if 
the family was really starving and without selling 
the property she would starve she would be justified 
in selling the property inherited from her father to 
the prejudice of the reversioners, but it is not open 
to a widow or a limited owner, such as daughter, 
to sell the property in her possession because she 
could not manage the property or that it is bene¬ 
ficial to her as well as to the reversioners to sell it 
and buy some other property. {Devadoss, J.). 
Srinivasa aiyangar v. alamblu amuaij. 

101 I.C. 671=A.I.R. 1927 Mad. 713. 

—Alienation — Necessity — Widow—Barden of 
proof. 

- Burden of jiroof lies on alienee to prove that 

alienation was made for necessitij. 

The burden of proof lies on the decree-holder as 
alienee from a widow, who had only a widow’s 
interest in the property to prove that the alienation, 
vie., the charge made in the decree, was made for 
any necessity which could legally extend its vali¬ 
dity beyond the widow’s life, or that the deoree- 
holder took this alienation in good faith After 
making the necessary inquiries. (Reilly and 
Cornish, JJ.). 0. MBBNAMBAL AMUAL v. ABU- 

RHUBAMMAL. 1930 M.W.N. 337- 

A.I.R. 1930 Mad. 68«. 

Widow mortgaging property—Mortgagee 
suing to enforce mortgage against • reversioner—' 
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Barden of proof. 

Mortgagee must prove that mortgage was of nature 
^binding on reversioner. (J’ocftson and Mohiuddiny 
A.J. Cs.). MT.MaNKARNIKAB4.Iv. NANDLAL 
AGHAIjDAS. 123 I.G. 371 = A.I.R. 1930 Nag 220. 

Land mortgaged by widow for debts due by 
husband to third parties—-If it is shown that debts 
were actually paid by mortgagee, onus is on revet.- 
'sionor suing for declaration to prove that debts 
'were tainted with immorality; 65 P. R. 1900 and 
1 Lah. 472, Bel. on. (SWi Lai, G.J. and Skemp, J.). 
Mangad Singh v. Deva Singh. 

116 I.C. 891=A.I.R. 1929 Lah. 848. 

I TiTfirt.gagp. by widow—Mortgagee must prove 

Mionsideration independently of recitals. 

Recitals in a deed, though binding on the parties 
to that deed, cannot be considered to be binding 
upon third parties, who are not in any way con¬ 
nected with the deed. 

Where creditor seeks, under a mortgage executed 
hy a widow, to recover money from the reversion¬ 
ers, it is necessary for him to establish the passing 
of consideration independently of the recitals con¬ 
tained in the deed itself. {Misra, J.). JAGANNATH 
Singh v. gurchaban Singh. 114 I.C. 783= 

4 Luck. 279 = 5 O W N. 1097 = 
A.I.R. 1929 Oadh 422. 

-- Sale by widow to discharge a mortgage—Vendee 

to prove that sale is justified—Failure to make en¬ 
quiries—Absence of good faith. 

In the case of alienation by a widow the onus 
lies heavily on a vendee to prove that a certain 
mortgage transaction for discharge of which the sale 
is efieoted, is a genuine and bona fide one and the 
discharge of this debt constitutes legal necessity. 

Where a vendee fails to prove what inquiry was 
made and how he was satisfied as to the genuine¬ 
ness or good faith of that transaction, though the 
iact was peculiarly within his knowledge, this 
omission must be taken as the strongest indication 
of the absence of good faith on his part; 
A.I.R. 1927 P.C. 230, Foil. (S/tadi Lai. C. J. and 
Bhide, J.). AHMAD DiN v. TULSA SiNGH. 

113 I.C. 292= A.I.R. 1928 Lah. 873. 

_ Alienation by widow to satisfy a decree against 

her for husband's debt—When valid. 

A mortgage of ancestral land by a widow to satisfy 
a decree for a debt contracted by her deceased hus¬ 
band is not binding on the reversioners unless it 
is shown that she had no other means to satisfy the 
decree. The burden of proving the necessity lies 
heavily on the mortgagee: 39 P. R. 1915, List. 
(Harrison, J.). PUB SlNGH v. Nazar SiNGH. 

' 91 I.C. 479 = 26 P.LR. 15 = 

A I.R. 1926 Lah. 208. 

__ .Alienee must prove necessity—Burden -is not 

■shifted though sale effected with minor reversioners' 
.consent. 

The principle of law is that in the case of pur- 
ohase from a limited owner, it is for the alienee 
to make out that the sale is good or to show the 
.'‘iroumstanoes which would give the limited owner 
right to convey full title to the properties sold and 
-the mere fact that the minor reversioner as repre- 
-sented by his father joined in the sale-deed along 
with his grandmother would not shift the burden 
.of nroof from the shoulders of tbe alienee to those 
.of the minor reversioner. {Bevadoss, J.). SULEMAN 

V P. VENKATRAJU. 86 I.C. 195= 

SAHEB V. jj L.W. 118= A.I.R. 1925 Mad. 670. 

_ .^lienee to prove necessity or bona fide enquiry. 

When a person claims title under an alienation 
iBfieoted by a Hindu widow in respect of the estate 


HINDU LAW— Alienation—Neeesslty—Widow- 

Daughter’s marriage. 

of her husband, the burden lies upon him to estab¬ 
lish either that there was a legal necessity in fact 
which justified the alienation or that he made pro¬ 
per and 6 oho fide enquiries and did all that was 
reasonable to satisfy himself as to the existence of 
such necessity: 35 Oal. 420, Foil. {Mookerjee 
and Rankin, JJ.). CHANDRA KiSOR DATTA V. 
UPBNDRA Chandra. 74 I. C. 612= 

37 C. L. J. 319= A.I.R. 1928 Cal. 363. 

- Widow — Mortgage—Necessity for borrowing, 

and on the particular terms —Onus is on alienee to 
make out both. 

A person who deals with a Hindu widow having 
a limited estate is bound to establish the facts, 
which justified the transaction under which he 
claims. 

In the case of a mortgage, made by a widow, it is 
incumbent on the mortgagee to show not only that 
there was a necessity to borrow, but also that it 
was not unreasonable to borrow at a high rate and 
upon the particular terms, and, if this is not shown 
the rate and terms would not stand even though 
the charge may be upheld. {Eanhaiya Lai, J. C.). 
DABYAO Singh v. Kali Singh. 68 I.C. 164= 

9 0 L.J. 213= A.I.R. 1922 Oudh 175. 

-A person who deals with a Hindu widow 

having a limited estate must be aware that he may 
be called upon to establish the facts which justify 
the transactions under which he claims. 

It is sufficient to say that the mere fact that the 
rent reserved was a fair market rent or the price, 
obtained was a fair market price, cannot alone and 
in themselves bo regarded as sufficient. {Lord 
Buchmaster.) Naba KISHORE MANDAL v. UPBN¬ 
DRA Kishorb Mandal. 63 I.C. 305= 

20 A.L.J. 22=33 C.L.J. 116=1922 M.W.N. 95= 
26 C.W.N. 322 = 3 P L.T. 311 = 24 Bom. L.R. 346 = 

15 M. L. W. 417 = 30 M. L.T. 234= 
A.I.R. 1922 P.C. 39=42 M. L. J. 253 (P.C.). 

-In an action against the widow on a contract 

made by the widow, a compromise, by which she 
makes over the estate .stands on nodifierent footing 
from a conveyance by her of the property and the 
alienee must prove legal necessity. {Schwabe, 
C.J., Coutts-Trotter and Kuniaraswami Sastri, JJ.). 
NALLA TIRUPATIRAJU V. NANDIKOLLA VEN- 
KAYYA. 67 I.C. 479=45 Mad. 504 = 

1922 M. W. N. 207 = 15 M. L. W. 396= 

30 M.L.T. 181 = 
A.I.R. 1922 Mad. 131 = 42 M.L.J. 392 (F.B.). 

- Loan for litigation expenses—Creditor to prove 

absence of funds. 

Where a widow purports to alienate a portion of 
her husband’s property in order to meet expenses 
of litigation incurred for the protection of the 
estate against a hostile attack, nscossity is 
not established unless it is proved that at the 
time the money was actually advanced there 
was no money in the oSer sufficient for the 
protection of the estate and it is for the creditor to 
establish that there were no funds in the hands of 
the widow sufficient for the protection of the estate 
against the hostile attack. (Das and Ross, JJ.). 
BALU SUDARSHAN PRASHAD NARAIN SiNGH V. 

Sarjug Singh. 60 I.C. 486 (Pat.). 

—Alienation—Necessity —Widow — Daughter's 
marriage. 

-A married woman who had inherited her 

father's property, alienated a portion of it to pay 
ofi a prior debt incurred for the marriage expenses 
of her daughter. Her husband being poor could 
not afiord to have his daughter married. 
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HINDU LAW—Alienation—Necessity—Widow— 
Daoghter's marriage. 

that the transaotiou was for legal neces¬ 
sity; 18 All. 474 and 50 M. L. J. 221, Foil. ; 
1 Pat. L.J 81, Dist. {Ross and Wort, JJ.). KAMLA 
Prasad Singh v. IjAlji Prasad. 9 Pat. 721. 

-The widow can make a gift of landed property 

to her daughter or son-in-law on the occasion of 
her marriage or any ceremonies connected with the 
marriage and that the promise made may be ful¬ 
filled afterwards ; and it is not essential to make a 
gift at the time of the marriage but that it may be 
made afterwards, upon the ground that th6 gifts 
when made fulfil the moral and religious obliga¬ 
tion of giving a portion of the property for the 
benefit of the daughter and the son-in-law. The 
only limitation placed upon this power of mak¬ 
ing a gift is that it should bear a reasonable pro¬ 
portion to the entire property of the deceased father 
and that it should be justifiable in the circum¬ 
stances of the case. (Case-law fully discussed.) (Jwala 
Frasad and Bucknill, JJ.). Ram Sumran Prasad 
V. GovindDas. 99 I.C. 782=^5 Pat 646 = 

7 P.L.T. 821= A.I.R. 1926 Pat. 582. 


-Where the marriages of the other daughters 

of the widow’s husband which took place before 
the Great War cost Rs. 800, 

Held, that the widow was justified in spending 
out of her husband’s estate Rs 1,4C0 for her 
daughter's marriage which was celebrated after the 
war. {Suhrawardy and Cuviing, JJ.), SATISH 

Chandra Nag v. Haripada De. 87 l.c. 43= 

41 C L.J. 209= A-l.R. 192S Cal. 689. 


—Alienation — Necessity—Widow — Dowry for 
daughter. 

- Alienaiion by toidoio for 2 )roviding reasonable 

dowry for her daughter is valid. 

There can be no question as to the right of a 
Hindu widow of a separated Hindu governed by 
the Mitaks^hara Law to make an alieuation to pro¬ 
vide a dowry for her daughter provided it is a 
reasonable alienation in the circumstances of the 
case and it is immaterial whether the deed was 
executed before or after the marriage ceremony : 
A.I.R. 19260udh 425, Rel. on. (Stuart, C.J.a,nd 
Rasa, J.). Udai Dat v. Ambika Prasad. 

100 I.C. 503 = 2 Luck. 412 = 4 0. W.N. 133 = 

A.I.R. 1927 Oudh 110 
—Alienation — Necessity — Widow—Husband’s 
debts. 


-- I'ayment of barred debts of husband is legal 

necessity — ll'idow can alienate whole ^property for that 
2}urpose. 

Payment of barred debt left by her husband is a 
pious duty on the part of the widow and amounts 
to legal necessity. It is not necessary that there 
should be any danger to the estate in order to 
entitle the widow to incur debt or alienate the P*‘0' 
perty of her husband in order to pay off barred 
debts. She may alienate the whole of the estate 
inherited if she cannot raise sufiioient money for 
the purpose by alienating a part; 21 » 

■21 Cal. 190-n and 6 M. I.A. 393 (P. 0.). Ref. (B. B. 
Ghose and S. K. Ghose, JJ.). ASHUTOSfl SIKDAR 
V. ClIIDAM MONDAL. 34 

a. I. R. 1930 Cal. 351. 


- Widoto can alienate property to save her Ufe- 

estate being sold for debts legally due from her hus¬ 
band. ,. , 

It is legal necessity for the widow to discharge 
her husbarid’s just debts, i.e.t debts legally due not 
necessarily for legal necessity by alienation of the 
ancestral property. Whore the widow finds herself 


HINDU LAW—Alienation—Necessltyr-Wldow— 
Husband’s debts. 


in the position of having the whole estate attached 
and sold to the detriment of her life-interest, for 
the debts incurred by the husband, she is justified 
in alienating the property in order to save her life- 
estate which is given to her really for the purposes 
of maintenance. The case of a widow is distin¬ 
guishable from the case of person who himself in¬ 
curred the debt: A.I.R. 1923 Lah. 245, Rel. on,- 
{Dalip Singh, J.). Sundar Sinqh v. Jivan Singh,. 

118 I. C. 899= A.I.R. 1930 Lah. 249. 
- Widow is justified in selling property for pay¬ 
ment of mortgage debts incurred by her husband and 
shortly to become dtie. 

A widow must be allowed some latitude in tha- 
exercise of her powers of alienation and she is 
right in providing beforehand for payment of the 
mortgage debt incurred by her husband shortly to- 
become due and she cannot be blamed for making; 
at the same time a comprehensive arrangement for 
the settlement of all the mortgage debts on the pro¬ 
perty of her husband in her hands, even though 
some of them did not require to be paid for a year 
or so: 20 C.W.N. 210; A.I.R. 1922 P. C. 356 and 
18 Bom. .534, Rel. on; A. I. R. 1926 Bom. 91 anA- 
A.I.R. 1028 Oudh 287, Disi. (Jackson, A.J.C.). 
YASODA V. Shamji. 123 I. C. 899 = 


A.I.R. 1930 Nag. 218. 

" ■ ■ -A widow is entitled to sell a portion of her 
husband's property to discharge a debt created by 
the husband in the security of a zarpeshgi mort¬ 
gage, although the mortgagee is in possession and' 
under the terms of the contract precluded from- 
bringing a suit to recover his debt; 18 Bom. 534^ 
Rel. on. (Das and Fazl AH, JJ.). RauASREv. 
AmbicaLaTj. 119 I.C. 547 = 11 P.L.T. 6 = 

A.I.R. 1929 Pat. 216.. 
Where the husband has left debts his widow 
is perfectly entitled to acknowledge them and 
charge her husband’s land with those debts : 
17 P. R. 19J9 (P.B.), Foil. (Addison, J.). ABDUB 
Rahman V. Rura. 114 I.C. 52- 

- X T D T.aK. QR2. 


■ - - — TFidow can alienate to pay debts of the last 
male holder or interest thereon—Enquiry by trans¬ 
feree about the pressure on the estate is sufficients" 
Interest on debts has prior claim to maintenance-^ 
Transferee has to see that alienation is not unfair to 

rei^ersioners. , . ^ t 

Per Eanhaiya Lai. J-.—Under the Hindu Law ^ 

widow is entitled to the beneficial enjoyment of 
the entire estate for her life; but if there are debts- 
due by the estate, it is to her interest to pay the 
debts or the interest accruing due, lest she may 
lose the corpus or a portion of the estate by an 
enforced sale in satisfaction of those debts and her 
means of maintenance may thereby be afiected. A 
widow is under a pious obligation to pay the debta 
of the last male-holder even though they may be 
barred by time. 

A creditor is not afleotod by any precedent or 
subsequent inis-management of the estate, unlesa 
he has been a party to it. The immediate pressure 
on the estate and the danger to be averted are the 
principal matters about which he is bound to- 
enquire, and if ho acts in good faith, he is protect¬ 
ed and can enforce the transaction as much against 

the widow as against her reversionary heirs. 

Per Ashworth, J, —A widow is only entitled t(y 
the usufruct of the property less reasonable interest 
on debts against the property which it is not pos¬ 
sible or convenient for her to discharge. The widow 
is bound to keep down interest on her husband ft 
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Husband’s debts. 

debts and is only entitled to enjoy the real net in¬ 
come of her husband’s properties: 1913 M.W.N. 276, 
The interest on a debt on the estate in 
possession of a widow is a prior claim on the 
income of the estate. An alienee from the widow 
has to see that the alienation does not operate un¬ 
fairly against the reversioners. {Eanhdiya Lai and 
Ashworth, JJ.). GaUBI SHANKER O. KAMALA 

Prasad. 95 I.C. 869= A.I.B. 1926 All. 643. 

_Where a widow mortgaged property to pay 

off an earlier mortgage by her husband and she 
covenanted in the deed to pay enhanced revenue as 
was covenanted in the deed by her husban^ 

Held, that there was no reason to hold that the 
widow was not justified in making that covenant. 
(StTTipson. and Ooharan Nath Misra, A,J.Cs.). 
ThakurBishdNath V. Ram Ratan. 

89 I.C. 581= 12 O.L.J. 406 = 2 0 W.N. 522 = 

A.I.K. 1925 Oudh 529. 

_Under the Hindu Law a widow is bound to 

pay the debts due by her husband,.such payment be¬ 
ing conducive to the spiritual benefit of tho deceas¬ 
ed and therefore if she alienates the property im 
herited by her from her husband in order to pay ofi 
the debts duo by him, no question of any pressure 
or necessity arises ; 51 I.A. 145. Expl. {Simpson and 
Ooharan Nath Misra, A.J.Cs.). THAKUR BlSHU 
NATH V. ram RATAN. 89 1. C. 581 

12 0. L. J- 406 = 2 0 W. N. 522 = 
A. I. R. 1925 Oudh 529. 

__ Sale for amount not exactly covering the debt 

cannot be set aside. 

A sale by a Hindu widow cannot be set asiae 
upon payment of the amount which it was 
sary for the widow to raise to pay off a legal debt, 
simply because the property sold was not sold for 
a sum which exac/Zi/covered that debt. It would 
manifestly be impossible, and possibly prejudicial 
to the interest of tho estate, if tho widow were to be 
bound in every instance to sell property for pay¬ 
ment of a debt due from her husband for exactly 
the sum due to the creditor : 14 C.W.N. 895, Foil. ; 
29 All. 331 (P.C.), Expl. {Hallifax, A.J.C.). ANAND 
RAO V. SARASWATIHAI. 71 I. C. 532 = 

6 N.L. J. 115= A. I. R. 1923 Nag. 125. 

_^Mothcr succeeding to son’s estate cannot 

alienate for debts of her husband unless charged 
on the estate, though son was under pious obliga¬ 
tion to pay. {Gokul Prasad and Stuart, JJ.). SnEO 
RAM Pande V. Sheo Rat an Pande. 

63 I. C. 279=43 All. 604= 
19 A. L. J. 613= A.I.R. 1921 All. 163. 

_Aiienation^Ncccasity—Widow—Interest. 

_Alienation by widow for interest in excess of 

what is allowable under the rule of Dayndupat, is 
not justified in Berar -. 10N.L.R. 91, Foil. [Baker, 
TC ) RAJRAM V. RAMCHANDRA. 89 I. C. 944 = 

A. I. R. 1926 Nag. 33. 

_ Sale to discharge mortgage and interest thereoyi 

—Wheyv not valid. 

J originally mortgaged the land for Ra 1,500 on 
tho 20th of November. 1903. The mortgage was 
converted into a sale by the widow in 1910, the 
consideration being Rs. 1.600 due on the mortgage. 
Ra 1 221-13 due as interest and Rs. 24 spent on 
repairing a well and duo from the mortgagor under 
the terms of the deed of mortgage. 

Held, that the widow had no necessity to sell 
the equity of redemption, the debt being a charge 
only on the mortgaged land and not being recover¬ 
able from the person or other property of the 
mortgagor, and that the interest due under the 


HINDU LAW—Alienation— Necewity—Widow 
Maintenance. 

mortgage was not a just debt : 65 P. 

(F.B.), Re/. (Scott-Smith,J.). ^ 

SiNOH. 77 I.C. 906= A-I.R* 1923 Lah. 668. 

—Alienation— Necessity—Widow — Land Reve- 

nne. 

_ Arrears of land revenue' is not legal ne¬ 
cessity if occasioned by imprudence. 

It is not open to the life-tenant to imperil the 
reversion by extravagance, imprudence and wanton 
neglect to pay the Government revenue where 
funds were available to her. In the absence of 
evidence to prove that the usufruct of the property 
was not sufficient to meet the Government revenue* 
the mere fact of allowing the revenue 
arrears will not put upon herself created liability, 
the impress of necessity, as would legalise tne 
conveyance of the absolute title to the prefer y i^' 
execution of the decree against her; 5 Pa^-55^ 
List. (Sen and Niamatullah JJ.). 

SARAN V. ram SARAN. ^ _ Ilf I 

26 A L.J. 825= A.I.R. 1928 All. b51. 


•.4rrears of revenue is necessity. 


The existence of arre.'irs of revenue for whicn 
the estate is liable to be sold up is at least pre¬ 
sumptive evidopceof necessity, even though w 
the loan is incurred, the Government may noc 
have taken measures to enforce the liabvlity. 
This presumed necessity may no doubt bo tepneuat- 
ed by showing that the widow had sufficient 
income to enable her to pay the revenue without 
the necessity of borrowing. [Ryves and Danyeis, 
JJ.), LALTA PRASAD V. DABSHAN Singh. 

74 I.C. 839=A.I.R. 1924 All. 149. 

—Alienation—Necessity—Widow—Maintenance. 

- Alieyiation by widow for the maintenance of 

daughter's son, is not justifiable. 

Under :Mitaksbata, the daughter’s son is not a 
member of the last male holder’s family, he 
belongs to the family of the daughter’s husband. 
Nor could the daughter’s son, be a dependent 
member of the last male holder’s family when bis 
father is living and able to maintain him. There¬ 
fore the last male holder is not bound to maintam 
the daughter’s son. and on his death bis estate in 
the hands of his widow is not liable for the main¬ 
tenance, education, upanayanam and marnago. Any 
alienation by the widow for such purposes is not 
justifiable. (Case-law discussed.) (Ananthakrishna 
Iyer, J.). anandarao v. yeskatasuhba Rao. 

^ 123 I. C. 812=1930 M W N. 40 = 

31 M L.W. 692= A.I.R. 1930 Mad, 287~ 

58 M L J. 127. 

-Balance from income after paying interest 

payable on previous mortgage of property eufficiont 
for her maintenance—Sale of property is not for 
necessity; A.I.R. 1927 P.G. 37, Expl. and Inst. 
iShadi Lai, C.J.' ayid Bhide, J.). AHMAD 
Tulsa Singh. 113 1. C. 292= A.I.R. 1928 Lah. 875. 

-Where a woman inherits considerable pro¬ 
perty as a limited owner she is not entitled to 
charge the reversion with debts contracted by her 
when she could have met those debts from the in- 
come of the property. But where tho income is not 
sufficient for her own maintenance or for other 
purposes, such as pilgrimage to holy places, etc.». 
a limited owner can alienate tho property to the 
prejudice of tho reversion. {Devadoss, J.). 
RAJAGOrALACHARIAB V. SAMI REDDI. 

93 I.C. 49=1926 M.W.N. 266=^ 
A.I.R. 1926 Mad. 517 = 50 H.L.J. 221^ 
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HINDU LAW—Alienation—Neoessliy—Widow--' 

Maintenance. 

^-Where the estate does not yield sufficient 

income for the widow’s maintenance and she there¬ 
fore sells it in order to invest it in purchasing a 
house which fetches more rent, 

Held, that if by first selling the land, a widow 
can so improve the estate as to provide sufficient 
ior her own maintenance this must be regarded not 
•merely as a prudent arrangement but also as a 
necessary arrangement, and it is therefore binding 
on the reversioners. [Chevis and Campbell, JJ.). 
Eadha Ram v. Khushi Ram. 66 I.C. 343= 

A.I.R. 1922 Lah. 204. 

—Alienation—Necessity—Widow—Management. 

- If a prudent act of management, sale is upheld. 

A Hindu widow enjoys the same latitude in the 
exorcise of her powers as the manager, of a joint 
family, or of an infant’s estate, possesses, provided 
“she acts fairly to her expectant heirs. ** In such a 
case all that one has therefore to see is whether 
the widow acted fairly towards her expectant heirs 
or prejudicially to their interest: 11 Bom. 320 and 
18 Bom. 534, Appl. 

Even though there is no absolute legal necessity, 
a sale by widow can be upheld, on the ground of 
its being a prudent and beneficial act of manage¬ 
ment : A. I. R. 1926 Nag. 302, Foil. {Kinkhede, 
A.J.C.). SUMITBABAI V. HiRBAJI. 97 1.0.983 = 

A.I.R. 1927 Nag. 23. 

- Private sale to avoid Court-sale as an act of 

good management—Sale need not be exactly for 
amount of legal necessity. 

Where a widow sold property by a private sale 
to save it from being sold at a much less price at 
an auction sale, 

Held, it was an act of good management and 
prudence on hor part that she executed the sale- 
deed to save the property from being sold for an 
inadequate price. A widow is not always bound to 
sell exactly for the amount for which there is legal 
necessity. It is to be seen in each case whether 
having regard to the circumstances the alienation 
was a proper one, and the widow has dealt fairly 
towards the expectant heir. {Abdul Raoof and 
Martineau, JJ.). Naman MAI> v. Har BHAGWAN. 

66 I.C. 362 = 2 Lah. 357 = 
A. I. R. 1922 Lah. 317. 

—Alienation—Neoeasity—Widow—Meaning of. 
——The power of the widow in respect of aliena¬ 
tion for legal necessity is the same as that of the 
manager of the family property ; and it can only 
be exercised in the case of need or for the benefit of 
the estate. The actual pressure on the estate, the 
danger to be averted or the benefit to be conferred 
on it, in the particular instance, is the thing to be 
regarded : 6 iM.I.A. 393 (P.O.), Appl. 

There can bo no question that she may make 
alienations to procure maintenance herself or 

to defray the expenses of ber own religious cere- 
mouies, such as may be necessary, for the salva¬ 
tion of her husband’s soul; but she is not at liberty 

to anticipate her wants. . 

The word “ necessity “ has a somewhat special, 
almost a technical meaning. Necessity, does not 
mean compulsion, but the kind of pressure which 
the law recognizes as serious and sufficient. 

{Greatics and Mukerji, JJ ). en!L' 

Ganesh CHANDRA. 98 LO. 919-31 C.^N. 63 — 

A.I.R. 1927 Cal. 160. 

- Nectissity does not mean actual compulsion, 

but pressure which the law deems sufficient. 

A widow can alienatOf if thaioaro no otnot moans 
available, for the obligatory ceremonies to secure 


HINDU LAW—Alienation—Necessity—Wldov^ 
Presamption. ' h;i«d«nH 

the repose of the soul of her husband. She oah^ 
in some oiroumstanoes, alienate immoveable pro¬ 
perty to pay the last owner’s debts, or (if there is 
no other available source of supply) for her own or 
infant children’s maintenance. Necessity does 
not mean actual compulsion, but the kind of pres¬ 
sure which the law recognises as serious and suffi¬ 
cient. {Lord Phillimore.) RamsumrAn t>. MT. 
Shyamkumari. 69 I. C. 71=4i I a. 342= 

31 M. L. T. 200 = 1 Pat. 741 = 27 O.W.N. 269= 
3 P.L.T. 749=21 A L.J. 18=16 M.L.W. 936= 

37 C.L.J. 356=25 Bom. L.R. 684= 
4 L.R.P.O. 17=A.I R. 1922 P.C. 356= 

44HL.J. 751 (P.O.). 

—Alienation — Neoeasity — Widow — Mother’s 
debts. 

-Alienation by daughter to pay off mother’s 

debts is not binding on reversioners. {Stuart, J.), 
SiTA RAM V. Rewa Ram. 71 I.C. 390= 

A .1. R. 1923 All. 366. 

—Alienation — Necessity — Widow — Obsequial 
ceremonies. 

-Payment of husband’s debt and performance 

of his obsequial ceremonies are a legal necessity. 
{Coyajee and Fawcett, JJ.). BAI SURAJ v. JlJI* 
BHAT BHAVSANG. 86 I.C. 196= 

A.I.R. 1923 Bom. 38. 

—Alienation—Necessity—Widow—Pilgrimage. 

- Pilgrimage not conducive to husband's spiri¬ 
tual welfare is not necessity. 

According to Hindu Law only those pilgrim¬ 
ages which conduce to spiritual welfare of the 
husband constitute a valid necessity for an aliena¬ 
tion by a widow. A pilgrimage to Gaya for per¬ 
formance of the husband’s Shradha has been held 
to constitute such necessity but not pilgrimages to 
places like Benares, Kuttra, Brindaban, etc.; 
A.I.R. 1924 All. 902 and 3 0. W. N. 544, Bef, 
{Shadi Lai, C. J. and Bhide, J.). AHMAD DIN v. 
Tulsa Sinoh. 113 I.C. 292=A.I.R. 1928 Lah. 876. 
-Widow is competent to alienate her hus¬ 
band’s estate for expenses in connexion with a feast 
given to Brahmins after return from pilgrimage to 
Gaya. The feast to Brahmans, after performance 
of the sradh ceremony at Gaya, is an essential in¬ 
cident which justifies reasonable expenditure : 
18 C.W.N. 1303, Foil.; A. I. R. 1921 All. 109 and. 
43 Cal. 674, Ref.; 33 All. 255, Not foil. {Roza and 
Nanavutty, JJ.). SamrATH SINGH v. RAM MlT. 

Singh. 110 I.C. 531 = 3 O.W.N. 510= 

A.I.R. 1928 Oadh 333. 

-There is no authority for the view that a 

Hindu widow’s pilgrimage to Dwarkaji or Jagan- 
nathji is necessarily conducive to her husband’s 
spiritual benefit: A.I.R. 1922 P.C. 261 and 
43 Cal. 574, List. {King, J.). RamLAL v. KuNWAB 
RSOHPAL. 102 I. C. 275 = 4 0. W. N. 498= 

A.I.R. 1927 Oudh 231. 

—Alienation—Necessity—Widow—Powers of. 

■Widow has no power to alienate husband’s 
property even in absence of blood relation except 
for necessary purposes unless such authority is 
conferred by husband by will. (Adiison and Bhidd%. 
JJ.). Balak Ram, High School, panipat «. 
Nanu Mal. 31 P.L.R. 509 = A.I.R. 1930 Lah. 579. 

—Alienation—Necessity—Widow—Presumption. 

- Alienation challenged 49 years afterwards-^ 

Conduct of theparties who could have objected should 
be looked to. 

Id a suit to oballenge alienation by a ECindtt 
widow 49 years after its date, it was found that tha- 
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HU^DU LAW—Alienation—Necessity—Widow— 

Presumption. 

sister of the last male owner had attested the deed, 
that two reversioners had attested a sale-deed by 
the alienee, and in a partition among the rever¬ 
sioners they had agreed not to challenge the 
alienation and during the widow’s lifetime the 
alienation was not challenged by the reversioners, 
Helds that these circumstances lead to the infer¬ 
ence that the alienation was for necessity ; A.I.R. 
19-22 P.0, 163 and 43 Mad. 541, Re/. {Spencer, J.). 
NATESA AIYAR V. PANCHAPAGESA AlYAI^ 

93 l.G. 684=22 M.L W. 874= 

A. I. R. 1926 Mad. 247. 

_Where a famine year is followed by several 

years of scarcity and the widow makes the aliena¬ 
tions soon after that period, alienation can be said 
to liav6 been m&de for necessity: A.I.R. 1917 6, 

Bet {Phillips and Srinivasa Ayyanqat, JJ.). 
NATESA PILLAI V. MEBNAKSHISUNDARA MUDA- 

T) TA R 109 I.O. 9b (Mad.), 

—Alienation—Necessity —Widow — Purchaser’s 

_purchaser from widow is not bound by 

any previous act of rnis-management by the widow 
so long as he is satisfied that there was a pressing 
necessity for the sale. {Greaves and B. B. Ghose, 
JJ.). SAILABAIiA DEBT V. BAIKUNTHA NATH. 

' 91 l.C. 186 = A.I.R. 1926 Cal. 486. 

_—A. transferee from a Hindu widow cannot be 

permitted to plead against the reversioner the bat of 
g Transfer of Property Act; A.I.R. 1925 All. 79. 
JRel. on. {Misra and Raza, JJ-). KhusHWAQT 
RAi V. Jagannath Prasad Tanda^ 

119 I C. 872=A.I.R. 1930 Oudh 184. 

_ Sale by widow of her absolute estate—Recital of 

necessity in the dead does not make it a limited estate. 

In cases where a widow or daughter has an 
solute estate and where she purports to sell the 
property absolutely, the purchaser is entitled to 
rely upon the title she had and there is no reason to 
out dcT^n the estate intended to be sold by presum¬ 
ing that the parties intended only to have a widow’s 
estate in spite of the fact that the sale-deed pur¬ 
ports to be an absolute sale-deed conferring full 
title, nncessitv being set out only as enabling the 
■widow to confer such title. {Kumaraswamt Sastrx 
and Reilly, JJ.). PAEANIYANDI v. VeyiDAMUTHU 
PrrT Ai 112 l.C. 320= 92 Mad. 6 = 

28 M.L.W. 930 = 1928 M W.N. 723 = 
A.l.R. 1929 Mad. 93 = 99 M.L.J. 979. 

_ X)aughfer can alienate only for necessity—But 

alienation of her life-interest can he given effect to by 
partition at the insfance of the alienee. 

A daughter is a limited owner and therefore not 
entitled to alienate the property inherited from her 
father absolutely without there being legal 
necessity therefor. She cannot bind the inheritance 
for her own personal debts or private purposes as 
against reversioners, but she can do so only for her 
own life. She can alienate her own life-interest 
and efiect can be given to such alienation by parti¬ 
tion Houeht at the instance of the alienee. {Adamt 
and Sen JJ )• SAHDEO STNGH V. KlSBl'N BEHARI. 

90 I C. 399=7 P.L T. 47 = 1925 P H.C C. 292 = 
* A.l.R. 1925 Pat. 820. 

■Consideration applied to pay debt—Limited or 


absolute interest passes as ths debt is the widow's or 

her hiisbaficVs, , ... 

In the case of volantary as well as involuntary 

alienations of,the estate of a Hindu widow, where 

the consideration has been applied to pay oS a 

prior debt the same principles will apply. If the 

prior debt was in the nature of a personal elaim 


HINDU LAW— Alieaation—NecesBity—Widow— 
Purchaaep's rights. 

against the widow, only her interest will pass to 
the alienee But if the debt was binding on the 
husband’s estate as well then the alienee will gefe 
an absolute estate in the property: 10 Cal. 985 
(P. 0.), Foil. (Afears, C. J. and Piggott, J.). 

B. isHWARi Prasad v. Babunandan. 

88 I.O. 193 = 47 All. 563 = 6 L.R.ft. Civ 291 = 

A.l.R. 1925 All. 495. 

-benaraidar can’i s«e/or declaration of' 

title on widow's death. 

An alienation by a Hindu widow is not void bub 
merely voidable. Transferees of widow who are 
benamidars for her. have no title whatever after' 
the death of the widow whom alone they represent¬ 
ed, to sue for declaration of title. (Dawson-Miller, 

C. J. and Mullick, J.). BHIKARI BehARA v. 

Srimati Sitamoni Devi. 78 l.C. 467= 

A.l.R. 1924 Pat. 70G.. 

- -Improvement by alienee—Reversioner is bound. 

to pay value of improvements. 

In a suit by reversioner, after widow’s death to 
recover property mortgaged by the wido • without 
necessity, the reversioner ought, on principles of 
equity, to compensate the mortgagee for what he 
has spent on the property. But if the successful 
reversioner ia not prepared to compensate either 
wholly or in part, the mortgagee for what he has- 
spent on the property, then the mortgagee is 
entitled to remove what he has placed on the pro¬ 
perty at his own expense: 40 C. 655 (P. C.), Foil.*,. 
32 B. 32, Dist. (Macleod, C, J. and Crump, J.), 
Siddappa bin MAHALINGAPPA V. pandurang 
WASUDEO. 72 I C. 626 = 25 Bom. L.R. 393 = 

47 Bom. 696= A. I R. 1923 Bora. 365. 
- Purchaser is entitled to interest on considera¬ 
tion found binding—Increased rent from improve¬ 
ments must be set off against mesneprofits. 

Where an alienation by a Hindu widow is set 
aside, tbo person dispossessed is entitled to the sum- 
paid out of the purchase money towards the incum¬ 
brances binding on the estate with interest thab- 
would run concurrently with mesne profits. 

Where the purchaser from a Hl»du widow causes 
permanent improvements to be made whereby the 
Jama of the property is increased, the increased^ 
rent that is properly attributable to the improve¬ 
ments can be set ofi against the mesne profits, oven 
although it was not actually executed by the per¬ 
son in possession at the moment when the decree 
for possession was made. {Lord Buckmaster.) 
RAJA RaI BHAGW.AT DATAIi SlNOH V. RAM 
RataN SAHU. 65 1. C. 69 = 

26 C. W.N. 257=33 C. L.J. 121 = 
15 M.L.W. 431=24 Bom. L.R. 336 = 
1922 M W N. 102 = 20 A L.J. 26 = 
3 P L.T. 229=A.I.R 1922 PC. 91 = 

42 M L J. 243 (P C.). 

--Life-estate—Alienation by life-tenant of 

property acquired with estate money—Pi'opi'rty in 
alienee's bands is not subject to any charge. 
(Waifis, C. J, and Oldfield, J.). R.\mayya v.. 
MAHALAKSHMI. 64 l.C 481 = 

14 M.L.W. 33=1921 M,W,N. 434 = 

A.l.R. 1922 Mad. 337. 

- Transferee not liable for mesne profits till 

transfer is repudiated. 

A transfer by a Hindu widow is only voidable 
and until the reversioner signifies his intention to 
avoid it, the transferee cannot be deemed to be in 
wrongful possession. So, the transferee is not 
liable for any mesne profits or to pay any compen¬ 
sation for the use of the land until the transfer is 
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-HINDU LAW—Alienation—Necessity—Widow— 
Refand. 


•Tepudiated: 84 Cal. 829 (P.G.), Foil.’, 14 O.P.li.R. 129, 
■ Dist. {Kotval, A. J.C.). MT. RAIJI tJ. SHRIRAM. 

59 I.G. 368 = A.1.R. 1921 Nag. 133. 

—Alienation—Necessity—Widow—Refund. 

- Amount borrowed disproportionate to necessity 

-^No collusion proved—Reversioner should be made 
to pay the amount found to be for necessity. 

Where it is shown that the money borrowed was 
more than the necessity justided, then the Court 
should find whether the creditor knew or could 
have known by means of enquiries then available 
that the money was in excess of the necessity ; and 
if the finding is in the affirmative then the Court 
should allow the reversioner to recover the property 
on payment of the sum really justified by the 
necessity. If on the other hand the finding of the 
Court is in the negative, the transaction should be 
upheld in its entirety : 29 All. 331; 31 Mad. 153 
and 27 All. 494, Ref. The mere fact that the 
amount borrowed is to some extent larger than the 
sum actually needed ought not to vitiate the mort¬ 
gage. It is impossible to draw a line as to what 
extent an excess should be held not to vitiate the 
transaction. When the excess is disproportionately 
large, that itself is evidence of collusion and then 
the Court should not uphold the transaction. 
In cases where the Court finds that the necessity 
was inadequate for a part of the entire loan, the 
reversioner should be put to terms. The decree for 
possession should be subject to payment of the 
sum paid to the widow without interest, the 
usufruct of the property being set oS against the 
interest, {Cuminq and Ckakravarli, JJ.). TARA- 
PRASAD SAW n. MADHUSUDAN GIRI. 911.0.12 = 

420.L.J. 269 = 30 O.W.N. 204= 

A.I.R. 1926 Cal. 283. 
—Alienation — Necessity — Widow — Religious 


ceremony. 

-Construction of a ghat on a river is a chari¬ 
table and religious act justifying debtor alienation 
by widow. {Baker, J.C.). ThAKUR KALI/U SINQH 
f. BHUR.4.JI. 79 I.O- 633 = A.I.R. 1924 Nag. 384. 

A contribution by a Hindu widow to the ex¬ 
penses of the Sradh of a neat relation of her hus¬ 
band, half of whose property was in her possession 
is a valid legal necessity especially when her 
obligation to contribute half the expenses was 
admitted by one of the next reversioners. {Dawsoyi- 
Miller, C.J. and Mullick, J.). RAMSUNDER KUER 
V. SATRUHAM PRASAD CHAUDHRT. 75 I-C.846-- 

A I.R. 1924 Pat. 591. 


—Alienation—Necessity-Widow—Rent. 

-A widow is entitled to sell her husband s 

estate to satisfy a rent decree for. ^Ithough a 
liability lo pay cent is a personal liability, still the 
necessity to pay off decrees for rent constitutes a 
local necessity within the moaning of that term m 
Hindu Law. 19 C.W.N. 313. {Das and Fazl 

Ali, JJ.). R.\M ASRB SINOH V. AMRTCA LAD. 

119 I. C. 547 = 11 P. L. T. 6- 

A. I. R. 1929 Pat. 216. 

-The payment of a decree for arre.ys of rent 

cannot by itself bo considered to 

unless there is evidence to show o" 

had no means to pay that decree : 19 CAN --N. did , 
Tl M r \ 241 <P.C.) ; 30 Cal. 550 (P. C.) ; 

10 C.W.N. 1070 and 17 C.W.N. 

J.). J.\aANN.\TII STNGH N ^IOqT- 

Hi T C 783 = 4 Luck. 279 = 3 O.W.N. 1097 — 
114 1. u. ^ xi V ^ j ^ ^^29 Oadh 422, 

- Pavmont of arrears of rent, for lease taken 

by widow for her own benefit is not legal necessity. 


HINDU LAW—Alienation—NeoeSBlty—Widow^ 
Spiritual benefit. 

{Mears, C.J. and Piggott, J.). B. Ishwabi Pba- 
SAD V. BABUNANDAN. 88 I.O. 193=47 All. 563= 
6 L.R.A. OiT. 29i=A.I.R. 1928 All. 498. 

- Payment of arrears of rent for ex-proprietary 

tenancy is not legal necessity. 

Where the holder of a widow’s estate sells zamiu- 
dary property, the ex-proprietary tenancy which 
comes into existence cannot be said to constitute a 
portion of the estate as it devolved upon her. Hence 
it cannot be said that in paying off a decree for 
arrears of rent in respect of such ex-propcietary 
tenancy, the limited owner is saving a portion of 
the family estate in her bands. Therefore the pay¬ 
ment of such arrears of rent is not legal necessity 
capable of supporting an alienation of the family 
estate. {Mears, C.J. and Piggott, J.). B. ISHWARI 
Prasad v. Babunandan. 88 I. 0.193= 

6 L. R. A. ClT 291=47 All. 563= 

A.I.R. 1928 All. 498. 

—Alienation — Necessity —Widow — Spiritual 
benefit. 

' Alienation by widow of small portion for 
spiritual benefit of husband is valid—Excavation 
and consociation of tank are acts of high spiritual 
benefit—What constitutes reasonable portion, de¬ 
pends on facts: A.I.R 1922 P.O. 261; 43 Cal. 574 and 
37 Cal. 1. Rel. on. {Mohiuddin, 4 .J-.C.).PattesingH 
Ghatri V. Sarha. 122 I. 0. 437 = 13 N.L.J. 41— 

A.I.R. 1930 Nag. 193. 

- Construction of temple and ghats is conducive 

to spiritual benefit of husband. 

The construction of a temple and ghats is regard¬ 
ed by Hindus as an act of high religious merit and 
that the constructions if made by a Hindu widow 
with that object, would be conducive to the spiritual 
benefit of her deceased husband’s soul: 2 Luck. 713, 
Ref. {Pullan and Srivastava, JJ.). BiSHBSHWAR 
BUKSH SINGH V. JANG BAHADUR SlNGH. 

122 I. 0. 614=7 0. W. N. 173 = 
A. I. R. 1930 Oudh 228. 

■ Transfer made for the spiritual benefit of 
the widow and not for the benefit of the husband, 
does not bind the husband’s estate after the death 
of the widow. 

An act done by a widow supposed to conduce to 
the spiritual benefit of her husband would confer 
spiritual benefit on herself, but an act done by the 
widow supposed to conduce to the spiritual benefit 
of herself would not confer spiritual benefit on her 
husband : A. I. R. 1921 All. 178 and A. I. R. 
1927 Oudh 450, Appl. {Stuart, C.J. and NanavuUy, 
J) Har Mitba V. Raghubar Prasad. 

110 I.O. 618=3 Lock. 643=5 O W.N 533= 

A.I.R. 1328 Oudh 342. 


_Widow has power to alienate husband’s 

estate for conducing benefit on her husband's soul, 
but it must be within proper and reasonable limits: 
.8 M.I.A. 508 (P.C.); 42 Bom. 136; (1908) A.W.N. 202; 
8 Mad. 552 and 22 Cal. .506, Rel. on. {Waetr 
Hasan and Ookaran Hath Misra, JJ.). TNDAR BUX 
Singh v. Sheo naresh Singh. 104 I. C. 676= 

4 O.W.N. 320=A.I.R. 1927 Oudh 450. 


-A Hindu widow is not competent to alienate 

r inherited property for her own spiritual benefit 
the acts conducive to her own spiritual benefit 
0 not necessarily conducive to her husband'aspiri- 
al benefit ; 4 All. 482; 22 Cal. 506 and 33 All. 255, 
•f. {King, J.). RAMLAL v. KUNWAR RACHPAL. 

102 1.0. 275 = 4 O.W.N. 498= 

A.I.R. 1927 Oadh 231. 
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HINDU XAW—AUenation—NeceBslty—Widow— 
Spiritual benefit. 

■ ■ The money advanced for building a house 
neoessary for the purposes of education of children 
does not fall within the doctrine of legal necessity. 
(fffSOves and Cutningy JJ.)* JOQESH CHANDRA 

■Ghose V. Chapala Sundari basu. 

90 I.G. 594=A I.R. 1926 Cal. 383. 


_Within a proper limit a widow can alienate 

her husband’s property for the performance of 
religious acts which are supposed to conduce to his 
spiritual benefit: 43 Cal. 574 and 11 Ben. L.R, 418, 

Bel. on. , ., , 

If the property sold or gifted by the widow bears 
a small proportion to the estate inherited and the 
occasion of the disposition orexpendituce is reason¬ 
able and proper according to the co mm on notions 
of the Hindus, it is justifiable and cannot be im¬ 
peached by the reversioners ; 34 Mad. 288, Rel. on. 
{Jwala Prasad and Bucknill, JJ.). RAM SuMRAN 
Prasad v. govind Das. 99 I.C. 782= 

5 Pat. 646 = 7 P.L.T. 821 = A.I.R. 1926 Pat. 582. 


_Alienation of small portion of husband^s 

estate for act, conducing to benefit of his soul is 
allowed—Alienation of whole estate where income 
is not sufficient may bo allowed for an object regard¬ 
ed as essential for salvation of the husband’s soul. 
■i^artineau and Campbell, JJ.). MT. Tehl KUAR v. 
AMTAR Nath. *^9 I.C. 670= 

17 P.W.R. 1923=A. I. R. 1925 Lah. 2. 

_Caste feasts are not “ charitable or religious 

purposes” within the meaning of Hindu Law. 
X^adgavkar, A.J.C.). Thaoomal Panjooual v. 

SOMIMAL CHEDLA RAM. 

84 I.C. 685 = A.I.R. 1924 Sind 140. 


_ jXi^nation for performing optional ceremonies 

is allowed if it is of a small portion. 

The Hindu system recognizes two sets of reli¬ 
gious acts, one is in connection with the actual 
obsequies of the deceased, and the periodical per¬ 
formance of the obsequial rites prescribed in the 
Hindu Religious law, which are considered as 
essential for the salvation of the soul of the deceas¬ 
ed; the other relates to acts which, although not 
essential or obligatory, are still pious observances 
which conduce to the bliss of the deceased’s soul. 
With reference to the first class of acts, the powers 
of the Hindu female, who holds the property, are 
wider than in respect of the acts which are simply 
pious and if performed ate meritorious, so far as 
they conduce to the spiritual benefit of the deceased. 
In one case, if the income of the property, or the 
property itself, is not sufficient to cover the expen¬ 
ses, she is entitled to sell the whole of it. In the 
other case she can alienate a small portion of the 
property for the pious or charitable purpose she 
may have in view. If the property sold or gifted 
bears a small proportion (which it is impossible to 
• define more osactly) to the estate inherited and the 
occasion of the disposition or expenditure is reason¬ 
able and proper according to the common notions 
of the Hindus, it is justifiable and cannot be im¬ 
peached by the reversioner. (Afr. A7neer Ali.) 
Sardab Singh v. Kunj Bihari Lal. 

69 I C. 36=37 C. L. J. 383 = 27 C. W. N. 653= 
25 Bora. L. R. 648=2 P.W.R. 1923 = 
44 All 503=16M. L. W. 871 = 49 I.A. 383 = 
31 M L T. 253= A.l.R. 1922 P.C. 261 = 

44M.L.J. 766 (P.C.). 


_ W'idow’s spiritual benefit is no necessity. 

Under the Mitakshara Law in order to justify an 
alienation by a widow of a portion of her husband’s 
property for religious or charitable purposes, it 


HINDU LAW—Alienation—NeceSBlty—Widow— 
—HisoellaneouB. 

must be established that the alienation is supposed 
to conduce to the spiritual welfare of her husband, 
even if the portion of the property alienated be not 
excessive. An act done by the widow supposed to 
conduce to the spiritual b<*n0fit of herself would 
not confer benefit on her husband: 4 All. 482, Poll.i 
8 M.I.A. 629 (P.C.) and 43 Cal. 574, Ref. {Rafique 
and Stuart, JJ.). SHAM DBVI v. BIRBHADRA PRA¬ 
SAD. 62 I. C. 432=43 All. 483 = 19 A.L.J. 312 = 

A.I.R. 1921 All. 178. 

—Alienation—Necessity—Widow—Test applica¬ 
ble. 

- When all facts are not within lender's 

knowledge, test to be applied must be less strict. 

It is difficult for a lender to know the exact ex¬ 
tent of the legal necessity in respect of which he 
advances the money on the security of the family 
property, and difierent test would be applied in a 
case when all the facts are not within the lender’s 
knowledge than the strict test that would be ap¬ 
plied if all the facts are necessarily within the 
lender’s knowledge. (Greaves and Cuming, JJ.). 
JooEsa Chandra Ghose v. Chapala Sund.aui 
BASU. 90 I.C. 594 = A.I.R. 1926 Gal. 383. 

—Alienation — Necessity—Widow —Miacellane- 

OUB. 

-A permanent lease by widow in consideration 

of the lessee looking after hsr in her old age is for 
legal necessity. (Cuming and B.B. Ghose, JJ.). 
Rajendra Nath v. peyari Mohan. 

94 I. G. 321 = A.I.R. 1926 Cal. 854. 

- -Alienation by limited owner for clearing debts 

binding on estate — Transferee—Burden of proof. 

A sale by a female owner to pay outstanding 
debts which are a charge on the estate and which 
bind the estate and which could not be got rid of 
by the reversioners without payment is one for 
necessitv and it is not incumbent on the transferee 
to establish that some dire oonsequences would 
have ensued if those debts had not been disoharged: 
A. I. R. 1923 All. 535, DUt. (Sulaiman, J.). 
Ambika Prasad v. madho Prasad. 83 I.C. 868= 

A.I.R. 1925 All. 621. 

- Adequacy of consideration is immaterial 

unless fraud or collusion is proved. 

Per Ashworth, J. —When once it is shown that a 
sale by a Hindu father and manager is necessary, 
no suit will lie against the vendee in the absence 
of fraud or collusion being proved against him, on 
the ground of insufflcieucy of price inasmuch as 
the father is empowered to make arrangements for 
the sale and the vendee can scarcely be expected 
to SCO that the price is inadequate. (Sulaunan, J.. 
contra.) (Sulaiman and Ashworth, JJ.). Bankkb 
Lal V. Natha Ram. 107 I.C. 576= 

A.I.R. 1929 All. 199. 

- Alienation by manager—‘■'Excess of necessity" 

explained (obiter). 

” Excess of necessity ” relates to terms that are 
available because, if you must borrow and there¬ 
fore must pay interest, it cannot be in excess oftho 
authority on that occasion to pay the terms that 
are necessary, when more moderate terms are not 
available; A. I. R. 1919 P. C. 12, Expl. (Viscount 
Sumner.) SUNDER MULL v. SATYAKBNKAR 
Sahana. 108 I.C. 337 = 7 Pat. 294=53 I. A. 85= 
26 A.L J. 364=9 P.L T. 203=27 M L.W. 481 = 
1928 M.W.N. 242=5 O.W N. 400 = 47 C.L.J. 403= 

30 Bora. L. R. 793 = 32 C.W.N. 637 = 
A.I.R. 1928 P.C. 64 = 54 M.L.J 427 (PC) 
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HINDU L&W—Alienation—Necessity—Wldow^ 
Mlscellaneons. 

- Deed — Construction “ Commercial terms'* 


meaning explained. 

The expression commercial terms,” as used in 
a deed is relative to the time and the place, the 
country and part of the country where the money 
is borrowed, the kind of security that is offered for 
the loan, the possibilities of realising the security, 
the supply of capital and the opportunity of 
persons willing to lend for possibly a considerable 
time, it cannot be confined, as in England, to some¬ 
thing connected with a publicly announced and 
oflBoial rate of interest for loan generally or to a 
current rate generally allowed upon the highest 
security in financial transaotions, such as an issue 
of debentures or something regulated by the day 
to day supply of money and by facilities for short 
loans. The word “commercial” must be under¬ 
stood of a community which is not a commercial 
community and of transaotions which no one 
would call mercantile, as a comprehensive but 
convenient term for such terms as can be 
arranged freely between borrower and lender 
under the circumstances of the particular case: 
A.I.R. 1919 P.C. 12, Expl. {Viscount Sumner.) 
SUNDEB MULL V. SATYA KINKAB SAHANA. 

108 I.C. 337=26 A-L J. 364 = 
9 P.L.T. 203=55 I. A. 85 = 27 M L W. 461 = 
192S M.W.N. 242=5 O.W.N. 400 = 
47 C.L J. 403 = 30 Bom. L.R. 793= 
32 O.W.N. 657 = 7 Pat. 294 = 
A.I.R.1928 P.C. 64=34 M L.J 437 (P.C.). 

-Discharge of debt by father or manager not 

made a ground for sale—Mere subsequent discharge 
cannot support the sale. 

In all the cases, in order to determine whether 
an alienation is for necessity or not, what the 
Court has to see is the state of things when the 
alienation was made and the purpose for which the 
alienation was made or stated to be made. (Srini¬ 
vasa Aiyangar and Ananthakrishna Ayyar, JJ.). 
SATHAPPAN AMBALAM V. VADIVBLU. 

109 I-C. 106= A.I.R. 1928 Mad. 450. 

-Where the property mortgaged forms the 

separate or self-acquisition of the mortgagor no 
question of benefit or legal necessity strictly arises. 
(Kinkhede. A.J.C.). GOPAL Rao v. BABU. 

107 I.C. 903= A.I.R. 1928 Nag. 273. 
- Practice of settling cases by accorinting not ap¬ 
proved. , « L t 

The practice of the Allahabad High^ Court of 

investigating and settling the cases of alienation of 
family property upon the principles of accounting, 
imperils transactions of sale, which, in their real 
essence and substance, are sales made for family 
necessity. {Lord Shaw.) SHANKAR v. 

JiwAN Singh. 1^*7 

47 C.L.J. 7=1928 M W N. 1 = 4 0 W.N. 1192- 

82 C W N. 257 = 30 Bom. L.R. 64= 
27 M.L.W. 203=A.I.R. 1927 P C. 245 = 

53 M L.J. 766 (P C ). 

_Finding as to existence of legal necessit y can 

bo examined in second appeal: 9 A.L.J. 63, FoU. 
{Kinkhede, A. J.C.). TUKARAM 

96 I.C. 1006 = A.I.R. 1926 Nag. 4Sb. 


It 


-Plea. 
is open 


to a 


subsequent transfereo to take 

tbo plea ibat the prior mortgage was without legal 

nccc^BBity: 3.3 .Mi. 78:3 ^ 

TT \ INAYAT ELAHI tJ. HARDEO 

Sfa.man, JJ.). ^ = AM-692 = 

A.L.J. 610=5 L.R.A. Civ. 61 = 

A.I.R. 1924 All. 29. 
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HINDU LAW—Alienation—ReoitalSt 

* 

- Purpose mentioned in the deed must be «*a- 

mined. 

Where a sale-deed, jointly oxeouted by the heads- 
of all the branches of a family, mentions the pur*; 
pose for whiah the sale was made, the Court haa- 
merely to examine whether that purpose Is one 
which Hindu Law recognizes as valid. There is 
no room for raising any presumption with regard 
to legal necessity for the tran.«^action. Balvant< 
Santaram v. Babaji bin Sambhapa: referred to.- 
{Daniels, J.C.). MT. MANZUREN BIBI V. JANKL 
Prasad. 66 I.C. 930=9 O.L.J. 35=- 

A.I.R. 1922 OudhSO. 

—Alienation—Partial enforcement. 

- Transfer not justified—Cannot be partially en¬ 
forced. 

An alienation or transfer of the joint family pro¬ 
perty by a manager (otherwise than for legal neoes* 
sity and otherwise than for an antecedent debt) if 
avoided by other co-parceners, is entirely inefieotuah 
and will not operate to transfer his own share : 
A.I.R. 1917 P.C. 41; A.I.R. 1917 P.C. 61, BeL on. 
{Ashworth, «!.). MT. ASHRAPUUNISSA BEQAM V. 

Sahdeo Pande. 1171 C. 609=- 

A I.R. 1929 All. 479. 
-Alienation otherwise invalid cannot be en¬ 
forced even against the father’s own share in tho* 
joint family property in U.P: 6 I. A. 88 ; 39 A. 437,. 
Foil. ; A.I.R. 1924 P. O. 60. Expl. ; A.I.R. 1924 
All. 24. Foil. {Daniels, J.). Manerher LAL 
AMAR Nath. 78 I.C. 626=5 L.R.A. Civ. 286=- 

A.I.R. 1924 All. 493.., 

- Sale by father set aside—Vendee not entitled ta 

charge even on father's share. 

Where in a suit by a son, an alienation by an 
undivided Hindu father was set aside on the ground 
that no legal necessity was proved and it was found’ 
that the vendor had net misled the vendee that he 
(the vendor) was the sole owner. 

Held, that the vendee was not entitled to any 
charge for the purchase mono y oven on the ven¬ 
dor's share. {Lindsay and Kanhaiya Lai. JD-RAUff 

Sahai V. Prabu Dayal. 63 I.C. 358= 

43 All. 655 = 19 A.L.J 687= 
A. I. R 1921 All. 137. 

— — Unauthorised alienation by Karta does not 
hind even his share. 

A mortgage executed by the Karta of tbo family 
without the consent of the other members and exe¬ 
cuted without family necessity or in payment of 
an antecedent debt, is invalid and gives the mort¬ 
gagee no charge upon the family property or even- 
upon the undivided share of the mortgagors them- 
eelvos- 39 All. 600 (P.C.), Foil. {Datoson-Miller, 
C. J. and Mulhek, J.). Bankhundt RAI v. 
KBSHORI IMANDAL. 61 I.C 102=6 P.L.J. 72= 

2 P.L.T. 17=1921 P.H.C C. 113= 

A.I.R. 1921 Pat. 18, 

—Alienation—Recitals. 

— - Not of much evidentiary value—Effect of. 

The recital by a father in a mortgage deed to the- 

oflact that the deed is executed for family neces* 
sity is an admission by him as a manager of the 
Hindu family, but is of little evidential value as 
it may have been a false recital made by him for 
his own purposes, except when under circum¬ 
stances they amount to a representation of the 
j need of the family or owing to length of tima 
it is impossible to produce other evidence: 
A.I.R. 1914 P.C. 38 and A.I.R. 1916 P.O. 110. Expl> 
and Foil. {Ashworth and' Sen, JJ.). PADAM SiNGB 
V. REOTI SARAN. 118 I.C. 372=1929 A L.J- 873= 

A.I.R. 1929 All. 481- 
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HINDU LAW—Alienation—Reoitals. 

BecitaU ars no evidence — In old deeds they or* 
presumptive evidence. 

Beoitals in deeds cannot by themselves be relied 
upon for the purpose of proving assertion of facts 
that they contain. They are certainly some kind 
of evidence and if the recitals happen to be in a 
document sufl&ciently old they become more and 
more weighty as time goes on. But such recitals 
can never be conclusive evidence. In the case of 
recitals found in old documents they can be used 
as presumptive evidence but the presumption that 
can arise from them cannot be said to be one which 
is unrebuttable: A. I R. 1916P.C. 110. Foil. {MulUch, 
J,). ADHAR CHANDRA BHATTACHARYA V. SUSHI- 

IjA Sundari Pad. 109 I. C. 35 (Cal.). 

' -Lapse of time—Value of recitals. 

When proof of actual enquiry has become im¬ 
possible by lapse of time, the recital of necessity 
and its representation to the purchaser would be 
sufficient evidence to supp >Ttan alienation of joint 
family property by the 'manager, but this rule 
would not apply where there is no lapse of time : 
A.I.R. 1916 P C. 110 (P. C.). Ref. {Jai Lai and 
Fforde, JJ.). Amar NatHv. KI^HBN CHAND. 

103 I.G. 224= A.I R. 1927 Lah. 629. 

__ Recital as to necessity « not by itself evidence. 

The mere recital in the deed as to necessity is no 
evidence of such necessity so as to bind minor 
members, where it is not shown that any enquiry 
was made at all, nor is it shown that proof of that 
enquiry was not forthcoming owing to lapse of 
time : 86 All. 187 (P.C ), Foil.-, 44 Cal. 186 (P. C.). 
List {Sarrison and Dalip Singh. JJ.). MUNI Lad 
V. kiSHORE CHAND, 103 I.C, 742 = 9 L.L.J. 157= 

28 P L R- 329= A.I.R. 1927 Lah. 373. 

_Recitals in deeds as to existence of neces¬ 
sity are not evidence without substantiation, by 
evidence, aliunde : A. I. R. 1914 P.C. 38, Foil. 
(Madhavan Nair, J.). VeGE RaUAYTA v. SURTA- 
narayanamurthi. 105 I. C. 150= 

A.I.R. 1927 Had. 890=53 U L.J. 464. 

_ -Recitals as to necessity—Lapse of time—Value 

of. 

Beoitals in deeds cannot by themselves be relied 
upon for the purpose of proving the assertions of fact 
which they contain. They oan only be evidence as 
between the parties to the convey ano as and those 
who claim under them, yet after a long period has 
elapsed, between the alienation and the suit to set 
it aside, when all those who could have given 
evidence on the relevant points have grown old or 
have passed away, a recital consistent with the 
possibilities and oiroumstances of the case assumes 
greater importance and cannot lightly be set aside. 
The recital is clear evidence of the representation, 
and if the circumstances are such as to justify a 
reasonable belief that an enquiry would have con¬ 
firmed its truth then.when proof of actual enquiry 
has become impossible the recital coupled with 
such circumstances would be sufficient to support 
the deed: A.I.R. 1916 P. C. 110, Foil. {Raza. J.). 
"Mt MENDA V. Lachman Parshad. 

lot I.C. 769= A.I.R. 1927 Oudh 566. 

_ .Lapse of time—Value of recitals. 

After lapse of many years’ recital, coupled with 
oiroumstances, may be sufficient evidence to sup¬ 
port the deed of alienation : therefore inquiry 

should be made by Court as to the nature of the 
reoitals and the circumstances existing at the time 
those recitals were made : 44 Cal. 186, JSxpl. and 

D. D. VOL. Ill—73 & 74 


HINDU LAW—Alienation—Refond. 

Appl. {Muherji and Dalai, JJ.). MAHOMED NUH v. 
Brij Behabi Lad. 82 I.G. 5=46 All. 656= 

22 A.L.J. 650=5 L.R.A Olv 4 >4 = 

A I R. 1924 All. 939. 

- Father—Recitals as to necessity in, do not bind 

sons, though they may be evidence of re^esentation. 

A recital in a deed by a manager will not bind 
other members of the family in respect of an aliena¬ 
tion by him which they are impugning; but it may 
be evidence of a representation made as to neces¬ 
sity which coupled with proof showing that actual 
enquiry has become impossible, and coupled with 
oiroumstances justifying reasonable belief that an 
enquiry would have confirmed the truth of the 
reoital, would be sufficient evidence to support the 
necessity stated. {Ashworth, J.C.). JAMNA Prasad 
V. BADBHADDAR. 74 I.C. 353 = 25 O 0 . 388= 

9 O.L.J. 601=A.I.R. 1923 Oudh 147. 

—Alienation—Refund. 

- Necessity not proved as to small portion — 

Order for re-payment ^ purchaser to reversioner of 
amount not for necessity cannot be sustained {obiter). 

'Where the major portion of the con8id«ration of 
the sale effected by a Hindu widow of her hus¬ 
band’s estate is found to be supported by legal ne¬ 
cessity and the sale is on that ground sustained, 
an order for re-payment by the purchaser to the 
reversioners who had sued to stt aside the sale, of 
the small and insignificant portion of the conside¬ 
ration not proved to have been supported by legal 
necessity is opposed to the whole current of authori¬ 
ty and cannot be sustained: A.I.R. 1927 P.C. 37. Ref. 
{Kinhhede, A.J.C.). KiBANv. TDKARAM SIDKE. 

A.I.R. 1929 Nag 180. 

- Alienee—Suit for refund—Cause of action — 

Limitation. 

Plaintiffs purchased a certain property from a 
Hindu father and the sale was subsequently cancel¬ 
led in a suit by the sons to set it aside on their 
depositing a certain sum in Court. Plaintiffs sued 
the sons of vendor, for the balance of the purchase 
money, 

Held, that the suit is not barred by the princi¬ 
ples of res judicata as money paid to the father as 
consideration for the sale at the time of the sale 
cannot be regarded as a debt of the father until tho 
sale had been set aside and the right of the vendee 
to get back the sale consideration from tho father 
has accrued. And that the decree in the son’s suit 
became operative only at the date of deposit and 
the period of limitation under Art. 97 would run 
from that date and not from the date of the passing 
of tho decree : 89 All. 485, Foil. (Dalai and Pul- 

lan, JJ.). Raghunath Prasad v. Ram Bharose. 

100 I.O. 745= A.I.R. 1927 All. 421. 

-Mortgage of joint family without necessity ie 

void from its inception—Mortgagor is bound to 
re pay loan under 8. 66 of the Contract Act. as soon 
as it is discovered to be void: 89 All. 500 and 
A.I.R. 1922 P.C, 408, Foil. {Raza and King, JJ.), 
Shauboo Sukdd V. Dhanbshar Singh. 

101 I.C. 265=4 O.W.N. 256 = 
A.I.R. 1927 Oudh 177. 

- Reversioner setting aside must refund benefit. 

Where a sale by a Hindu widow having a limited 
interest has benefitted the estate by tho payment of 
debts which are binding on it. although the amount 
paid may not amount to the whole ol tho considera¬ 
tion money received for the property sold, the 
Court will when it sets aside the sale, direct pay¬ 
ment to the alienee to the extent of the benefit 
received by the estate. It follows, therefore, that 
ii the consideration-money for the sale is found. 
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intact at the death o! the widow, the estate has 
henefitted to that extent; hence if the reversioner 
after the widow’s death wishes to have the sale by 
her set aside, he can only succeed if ho restores the 
money. It will be different if it cannot be proved 
that the purchase-money is still intact in the 
estate. {Mo/ileod, C.J> OAxd Goyajee, J.). SOME3H- 
WAB JETHABAI DAVE V. SOMESHWAR GOVINDBAM 

joSHl. I»C. 658=47 Bom. 1 = 

24 Bora. L.R. 493=A. I. R. 1923 Bom. 16. 

j_Alienation by father set aside in favour of 

son—Vendee is not entitled to a condition in the 
decree for return of the consideration, affected by 
the sale being set aside. Pot the consideration 
which has failed, the appellants may either secure 
payment from the vendor or sue him and execute 
their decrees against the whole family property. 
(Le Rossignol and Campbell, JJ.). BaDAM v. 
Madho Ram. Bffll.C. 19=2 Lah. 388— 

A.I.R. 1922 Lab. 241. 

-An alienation could be upheld where if only 

that amount had been borrowed, which the Court 
finds for legal necessity, a mortgage would still 
have been necessary ; if not the alienation should 
bo set aside on condition that the creditor be re¬ 
paid the money advanced with interest. {X)aniels, 

A.J.C.), Umrao Singh v. Gaya Prasad. 

60 I.C. 647 = 23 O.C. 374. 

—Alienation—Setting aside. 

!- A son in embryo can impugn. 

For certain purposes a child en ventre sa mere is 
to be considered as born, and the right of a son to 
take objection to the alienation made by his father 
dates not from the hour of his birth, but from that 
of his conception. {Shadi Lai, C.J, and Bhide, J.). 
MAHOMED Khan V. AHMAD KHAN. 

116 I.C. 543=10 Lah. 713=30 P.L.R. 737 = 

A.I.R. 1929 Lah. 264. 

•_-De facto guardian—Mortgage by—Validity of 

J —Who can challenge. - . j 

Under Hindu Law a mortgage effected by a de 
facto guardian is not void but only a voidable 
transaction : and though mortgage can beohalleng* 
ed by the minor as not being for his benefit, third 
•oersons have no locus standi to challenge it on that 
IroLd : 73 P.R. 1890. Roll. {Bhide J.). TAPAS^I 

BAM r. raja EAU. JJL'V .1. 

A.I.R. 1980 Lah. 136. 

- Alienations by guardian are only 

■Minor on coming [of age may impugn any sale that 4S 

-not binding on him. 

. Alienations made by a guardian. 

justified, are only voidable fthe 

minor on coming of age cLnm- 

«am6 or may elect to avoid 
etanoo that the minor has elected 

■some sales by guardian is no ground by itself to 

debar him from the same ^o an alienee. 

If on the facta proved a particular 

- _ -Transfer net for neceotity-No premmptum of 

'^ifLenoo of evldeuoe to show ay 

oonsideration-monoy was dispo jg tjroved 

minor's property by his whioh .s proved 

•not to bo for ueceasity, cannot be upheld 

^iug the minor's estate, becausethero is no presump 


HINDU LAW—[AlidRation—Setting aside. tu 

tlon that a debt contracted by .a manager of a .Hindu 
family is for the benefit of the family : A.I.R. 1924 
L&h. 44 and A.I.R. 1925 All. 618, Applied,. (Subhe^ 
dar, A.j.G.)., HARI v. JHIM. 117 I. C. 228= 

A.I.R. 1929 Nag. 117., 

- Suit by minor-^Beclaration against can be 

given, when he is not a figure head for alienor. 

♦ 

A declaratory decree may be given in a suit to 
contest an unnecessary alienation if the suit is 
brought honestly on behalf of a minor reversioner 
to protect his interests, but it would not be proper 
to pass such a decree in a case in which the minor 
is merely a figure head and the real plaintiff is the 
alienor himself, who has caused the suit to be in¬ 
stituted for the purpose of undoing his own act : 
A.I.R. 1925 Lah. 24, Foil. {Teh Chand and Bhide, 
JJ.). Maqbud Husain v. Did Mohammod. 

109 I.C. 385 (Lab.). 

- Elder brother not challenging in time—Suit by 

younger brother is barred. 

If the eldest brother,' who is naturally the 
managing member of the family, does not bring , a 
suit within time to sot aside an alienation, any suit 
by a younger brother would be barred inasmuch 
as the suit is barred against the elder brother: 
38 Mad. 118, Foil. ; A.I. R. 1926 P.0.16, Cons. {Deva- 
doss and Jackson, JJ.). SURRAYYAH v. Subamma. 

106 I.C. 883=1927 M.W N. 911= 
A.I.R. 1928 Mad. 42=33 M.L.J. 677. 

- Portion of consideration not for necessity—Xf 

alienation will be set aside—Real question is if aliena¬ 
tion was justified—If justified alienee need not see 
to the application of surplus. 

The statement that, “where a father has sold 
ancestral property for the discharge of his debts, 
if the application of the bulk of the proceeds is 
accounted for the fact that a small part is not 
accounted for will not invalidate the sale,’ 
although in itself a correct statement of the law, is 
not a complete statement of the law ; a sale will 
not necessarily be invalidated wherever the part 
of the consideration not accounted for cannot be 
described as small. 

The tru 0 qu 08 tioii which f&llB to bo ftn 8 W 0 r 0 (i iit 
such oases is whether the sale itself ^s one which 
was justified by legal necessity. This is the point 
of view from which the matter should be approach- 

0d 

Where the sale has been held to be justified, but 
there is no evidence as to the application of a por¬ 
tion of the consideration, a presumption arises 
that it has been expended for proper purpoaos, and 

for the benefit of the family. 

Where the purchaser sots in good faith and after 
due enquiry, and is able to show that the sale 
itself was justified by legal necessity; he is under 
no obligation to enquire into the application of any 
surplus and is, therefore,not bound to make re-pay¬ 
ment of such surplus to the members of the family 
challenging the sale: 6 M.I.A. 893 (P.O.j ; 

W.R. 385 ; (186718 W.R. 75, Ref. on; 25 All. 330 
and 27 All. 494, Disapproved ; 86 I. 0. 91; 

A.I.R. 1925 All. 324; 47 All. 355, Overruled. 

Where the sale challenged was made after due en¬ 
quiry as to the legal necessity by the vendee, such 

necessity had been proved by him. to 

Rs. 3,000 out of a total price of the Rs. 3,600 ana 

sale was for an adequate consideration, ^ 

Beld, that the mere fact that after a long lute^ 
valof time the purchaser'had not been Af.*® " 
establish how the surplus of Bs, 600 was appli® 
not a sufficient ground in law for setting aside W® 
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%INDU LAW—Alienation—Setfcing aside. 

-sale. (Lord Salvesen.) SRI KRISHNA Das v. 
"Nathu Ram. 100 I.C. 130=49 All.149= 

34 I.A. 79=25 A.L.J. 80=1927 M.W.N. 89= 

38 M.L.T. 48 = 4 O.W.N. 184=31 C.W N. 462= 

8 P.L.T. 210=49 C.L.J. 388=29 Bom. L.R. 829 = 

26 M.L.W. 856=A.I.R. 1927P.C. 37= 

52 M.L.J. 720 (P.C.). 

-Property of deceased held by widow for herself 

■and her minor children—Alienation by widow, not 
for legal nooessity—Setting aside—Cause of action 
{prises not on the date of death of the widow, but 
on date of deed. {Carr, J.). M. V. lIUDADlARv. 
y. S. M. PllitiAT. 99 I.C. 753 = 

5 Bur. L J. 173=A.I.R. 1927 Rang. 85. 

-Alienation by father—Son’s suit challenging 

alienation is not collusive unless father is the real 
'•financier for suit: .^.T.R. 1925 Lah. 24, Poll. {Addi¬ 
son, J.). Harnam Singh v. Jaqer Singh. 

98 I. c. 865= A.I.R. 1927 Lah. 46. 

- Consideration partly binding — Order to be 

passed must depend upon equitable considerations. 

A minor through his mother as nest friend sued 
his father for partition of the joint family property. 
The father had sold certain family property. The 
sale consideration was Rs. 500 but only Rs. 320 
•was actually paid. The minor sought to set aside 
the sale and the question was to what relief the 
minor was entitled. The two Judgjs disagreeing, 
the matter was referred to the Chief Justice. 

Held, that there is no uniformity of practice in 
«Hch matters and in such matters the Court acts 
on equitable principles. In the present case 
the fair thing bo do was to sell the property and 
divide the proceeds in proper shares to which the' 
-parties were entitled. {Schwabe, C.J.). Meenatchi 
AYYAN V. RANGAOHARLU. 1922 M. W.N. 719 = 

A.I.R. 1923 Mad. 120=16 M.L.W. 599. 

- Hecessiiy or benefit not proved—Reversioner 

seeking to recover need not pay compensation to 
■alienee. 

Where the mother and guardian of a minor pro- 
-^rietor alienates property of the minor for purposes 
tioither necessary nor beneficial, and the rever* 
.Sioner to the estate of the minor sues to recover 
the property he is entitled to recover without pay¬ 
ing any compensation as no equities arise between 
the reversioner and the alienee : 9 W.R. 611 ; 
42 Mad. 36 and 32 All. 392. Dist. {Odgers, J.). 
B. SlTAYYA V. P. Ra MASWAMI. 911. C. 758 = 

22 M.L.W. 476=1925 M. W. N. 987 = 

A. I. R. 1929 Mad. 1288. 

-Sale of joint property for discharging valid 

mortgages of joint property is binding on co- 
maroenets. {Lord Blaneshurqh.) Lal Bahaddr v. 
AMBIKA. 91 1.0.471 = 28 0 0.371 = 

47 All. 795=52 I.A. 443=23 M.L.W. 223 = 

12 0.L.J. 649=30 O.W.N. 701 = 
1925 M. W. N. 852 = 2 O.W.N. 913= 
A.I.R. 1925 P.C. 264 (P.O.). 

_ .—Validity of alienation—Tests of. 

Per Srinivasa Iyengar, J .—When the question is 
whether a transaotioa by a guardian ou behalf of a 
minor should be set aside the usual test namely 
•whether a man of ordinary prudence would have 
eutcred into such a transaction in respect of his 
own property is too broad. However, it indicates 
one limit,-namel 7, that no Court will uphold a 
transaction which it considers that a man of ordi¬ 
nary prudence would not have had in respect of his 
own property. The other limit is that, supposlng- 
that at the time of the transaction the guardians. 
‘Who acted actually wore guardians appointed by 
■.the. Court and they made an applioation.to the- 


HINDU LAW—Alienation—Setting aside. '' 

Court for sanctioning a particular transaction, the 
oiroumstanoes must be such as the Court would 
consider justifiable, for the purpose of sauctioning 
the transaction. {Spencer, Offg.C.J. and Srinivasa 
Aiyangar, J.). MUNAYYA v. Krishnatya. 

84 I.C. 949 = 20 M.L.W. 693= 
A.I.R. 1925 Mad. 219 = 47 M. L.J. 737. 

-Alienation by manager of his share and that 

of minor brother, 

Held, that the minor cannot ignore the sale but 
must first sue for declaration, that the sale does not 
bind his share, within 12 years of his becoming 
aware of the sale. {Hacleod, C.J. and Shah, J.). 
Krishnaji SONAJI V. Sadanand Mahadeo. 

80 I.C. 763 = 26 Bom. L.R, 341 = 
A.I.R. 1924 Bom. 417. 

—^-Sale proceeds invested in money-lending— 

Money-lending business brought into aobount in 
partition but not property sold—Sale oaiiaot be set 
aside. {Schwabe, C.J. and Wallace, J.). Duraisami 
V. SOBBARAYA. 72 I.C. 322=17 M-L-W. 348 = 

32 M.L.T, 277=1923 M.W.N. 242 = 

A. I. R. 1923 Mad. 442. 

■ ■ —Son’s suit to set aside—Form of relief. 

A Hindu sou is entitled to set aside an aliena¬ 
tion by his father of ancestral property which has 
not been effected for the payment of an antecedent 
debtor for any family necessity: 53 P.R. 1901; 28 A.' 
328;' 39 A. 485, Rel. In a suit for possession of the 
properties so alienated the son is not bound to re¬ 
fund the purchase money but oan claim possestion 
of the property. 11 C. 396; 32 1,0. 891, Ref. {Broad¬ 
way and Martineau, JJ.). Kah Ohaban v. Jaggu. 

67 I.C. 89 (Lah.), 

- Suit to challenge alienation—Subsequently 

horn members have no fresh cause of action. 

Once a cause of action to bring a suit to challenge 
the alienation of a joint Hindu family property 
comes into existence, no fresh cause of action 
accrues to members who are subsequently born in 
the family after the execution of the. sale-deed* 
A.I.R. 1921 Oudh 196, 'Poll. {Dalai, A.J.C.). SHEO 
Ambur Khan v. Ratipal Singh. 65 I. C 404= 

8 0. L. J. 679= A.I.R. 1921 Oudh 229. 

- Alienation not binding on sons then living, not 

binding on sons born subsequently also, 

A son cannot object to alienations validly made 
by his father before he was born or begotbon, be¬ 
cause he coaid only by birth obtain an interest in 
property which was then exi.sting in his ancestor. 
Hence if at the time of the alienation there had 
been no one in existence whose assent was neces¬ 
sary or if those who were then in existence had 
consented, he could not afterwards object on the 
ground, that there was no necessity for the trans¬ 
action. If, however, an alienation was made by a 
father without necessity aud without the consent 
of sons then living, it would not only be invalid 
against them but also against any son born before 
they had ratified the transaction, aud no consent 
given by thorn after his birth would be binding 
upon him. Whore a promissory note executed a 
few days before the mortgage in favour of the mort¬ 
gagee himself constitutes part of the consideration, 
of the mortgage it is upon the mortgagee to show 
that this debt, although it may bo called an an¬ 
tecedent debt was borrowed for purposes which 
would make it binding on the joint family. {Rafigue 
and Lindsay, JJ.), Bhup Khar v. Balbir Sahai 
! 64 I.C. 885 = 44 All. 190=19 A.L.J. 978= 

. •' . A.I.R.. 1922-AIK 342^' 
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HINDU LAW—Alienation—Widow—Consent of 
reversioneF—Aftep-born son. 

‘"Alienation—Widow—Consent of reYersioneF 
—Aftep.born son. 


-- Managing member consenting — Son'horn sub¬ 
sequently to him is bound. 

Where a widow of deceased oo-parcener is in. 
possession of part of family property and a oo- 
parcener as managing member consents to a mort¬ 
gage by the widow on behalf of the family a son 
born to him subsequent to such consent cannot 
impugn the validity of the mortgage, the consent 
being binding on him : 6 Bom. L.R. 925 ; 9 Bom. 
Jj. R. 695 and 7 W. R. 502, Dist, {Sir Lancelot 
Sanderson.) BHAGWAN SlNGH V. UJAGAR SINGH. 

107 I.C. 20 = 47 C.L.J. 189 = 30 Bom. L.R. 267= 
32 C.W.N. 538=29 P.L.R. 182 = 27 M.L.W. 672= 

26 A.L.J. 553 = 1628 M.W.N. 933= 
A.I.R. 1928 P.G. 20=54 M.L.J. 254 (P.C.). 
*—Alienation—Widow^Consent of reYersioner— 
Attestation. 


- Consent by attestation can be given only by pre¬ 
sumptive reversioner. 

It is only if the presumptive heirs, who alone 
are expected to take exception to an alienation, 
consent by attesting the deed, inference of legal 
necessity is justified. A remoter reversioner cannot 
by his action bind the presumptive heirs : A.I.R. 
1918P.C. 196, Bef. {Sen and Niamolullah, JJ.). 
GAJI SINGH V. MT. NEBHABHA. 119 I.C. 514 = 

1929 A.L.J. 309=10 L.R.A. Rev. 138 = 

A.I.R. 1929 All. 223. 

■ Mere attestation is neither consent nor does it 
create estoppel. 

Attestation of a deed proves no more than that 
the signature of the executing party has been 
attached to a document in the presence of a witness. 
It does not involve the witness in any knowledge 
of the contents of the deed nor affect him with 
notice of its provisions. Mere attestation by it¬ 
self would neither create an estoppel nor imply 
consent. Where the reversioner attested a eale- 
deed executed by a Hindu widow and there was 
nothing to show that he was aware of the contents, 

Held, that the attestation was not presumptive 
proof of necessity. {Baza and Pullan, JJ.). SHEO 
Rattan lal v. Sant Bakbsh. 118 I.C. 93= 

6 O.W.N. 369. 

■ Beversioner attesting maintenance deed—No 
estoppel. 

Where a person before ho had any idea of be¬ 
coming entitled as reversioner to another man’s 
property, witnesses the mark of his daughter oii » 
maintenance deed in her favour executed by the 
limited owner of the property, does not thereby 
admit the title of the limited owner’s alienee, and 
the fact does not estop or militate egainst his pre¬ 
sent position as reversioner: 42 Mad. 623, Foil. 
{Odqers, J.). CHAIiLA ELLAMANDB V. CHAL^A- 

PEDA ellamanda. * 

-Reversioner arr.anging for a debt for limited 

owner and for alienation of property cannot chal¬ 
lenge that alienation. {Coutts-Trotter, C. J. and 
Srinivasa Iyengar, J.). SHRINIVASA RAOAVA- 
OHARIAR V. E. RAJAGOPAL CHARIAB. 

1927 M.W.N. 231 = A.I R. 1927 Mad. 438. 
- AtUstation if consent— Inference from sur¬ 
rounding circumstances, , a a v 

Although mere attestation of a sale-deed by a 
reversioner is not by itself conclusive of the fact 
that he was aware of the nature of the transaction 
or that ho was a consenting party to an alienation 
by a Hindu widow, the Court can draw proper in¬ 
ference from this as well os other oiroumstance 


HINDU LAW—Alienation—Widow—Consent 60 
reYersioner—Effect of. 

attending the transaction. {Byves and Muherji^ 
JJi), Anantoo V, Ramrup Tiwari. 

87 I.C. 313= 6 L.R.A. GIy. 284=^^^ 

A.I.R. 1925 All. 662^ 

- Evidence Act, S. 115— Attestation coupled ivith 

other circumstances can be consent.*' 

Though mere attestation is not sufficient to fix a. 
party with knowledge of the deed attested yet at¬ 
testation combined with other oiroumstances may> 
amount to evidence of consent. Where not only* 
did the reversioners attend before the Registrar, 
identify the executant and attest the deed, but the 
debt in respect of which the deed was executed wa» 
a debt from the reversioners themselves as prinoi- 
pal debtors, 

H'c/d. that it was impossible to believe under 
these circumstances that they were not aware of 
the nature of the transaction or that their attesta¬ 
tion was not meant to indicate their assent to itr 
42 Cal. 876 ; A.I.R, 1922 P.O. 20. Bef. {Daniels and 
Neave, JJ.). Ram Adhab v. Bhagwan Singh. 

85 I.C 880 = 3 L.R.A. OiY. 644=- 

A.I.R. 1925 All. 209. 
—Alienation—Widow—Consent of roYersionep— 
Barden of proof. 

■ Beversioners consenting—Purposes of aliena¬ 
tion not mentioned in deed hut decided by alienees tti- 
iheir written statement—Onus lies on reversioners tO’ 
disprove. 

Where reversioners consent to a transaction by: 
a limited owner, in the absence of any evidence to- 
the contrary, their consent is prima facie evidenco 
or presumptive evidence of the existence of ciroum- 
stances which would be sufficient to constitute 
necessity under the Hindu Law and which would 
be sufficient to bind the reversion. It is notneoes- 
sory that the purpose itself should be mentioned 
in the document. All that the law requires is that 
the alienee should prove the existence of circum¬ 
stances at the time the transaction was entered- 
into which would justify a limited owner to pass- 
full interest in favour of the alienee in other words 
which would entitle a limited owner to bind the 
reversion by the alienation. 

Where the alienees did allege the circumstances- 
which would amount to necessity in their written 
statement: 

Held, that it was not necessary that such oiroum- 
stanoes should have been mentioned in the docu¬ 
ments by which the alienations were effected and 
that the onus lay on plaintiffs to disprove the alle¬ 
gations : 42 Mad. 523 (P.O.), Foil. {Devadoss, J.), 
RAMASWAMI REDDI V. BAJAGOPABA CHABIAR. 

91 I.C. 270 = 22 M.L.W. 518 = 1925 M. W. N. 789 = 

A. I. R. 1926 Mad. 29. 

—Alienation—Widow—Consent of reYersioner— 
Effect of. 

- Consent binds reversioner, though given subse¬ 
quent to transfer. 

An alienation by a widow is not void but void¬ 
able, the reversioner may accept it as valid and if 
he does so, his acceptance will bind him. In such 
a case there is no election within the strict mean¬ 
ing of the term. Even given subsequently such as¬ 
sent has the effect of satisfaction of the transfer : 
30 All. 1 (P.C.)and A.I.R. 1918 P.O. 196, Foll.l 
A.I.R. 1923 All. 387 (P.B.) and A.I.R. 1929 Mad. 502^ 
(P.B.), Bef. {Jackson, A.J.O.). MAROTI v. MABOTI. 

^ ' A.I.R. 1930 Nag. 287^ 

- Evidence Act, 8. 116—No act or omission by' 

presumptive reversioners cart amount to esloppau 
against actual reversioners. 
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HINDU LiW— Alienation—Widow—Consent of 
reversioner—Effect of* 

No act or omission committed by the presumptive 
reversioners can amount to an estoppel as against 
the reversioners who actually succeeded to the 
estate. Their conduct may under certain circum¬ 
stances raise a presumption in favour of legal neces¬ 
sity but can never debar the actual reversioners 
from claiming the estate in assertion of their own 
rights which they do not claim through the former 
reversioners. Therefore the result of a previous 
litigation by the presumptive reversioners does not 
amount to an estoppel. {Sulaitnan and Sen, JJ-}^ 

Muhammad Abdul Karim Khan v. bishan 
SAHAI. 121 I.C. 387 = 1929 A.L.J. 741 = 

A. I. R. 1930 All. 9. 

■Invalid gift—Consent thereto, does not vest 


property in the donee. 

J claimed that the widow had made an_ oral gift 
of the property in his favour and he was in posses¬ 
sion as a donee. The collaterals admitted the gift 
and agreed to the mutation of names in favour of 
J. The Court accordingly ordered that the name 
of J should be entered in place of the deceased 

widow, ,, . 

Held, that as no interest in immovable property 
can validly pass from one person to another in the 

eye of the law without there being a registered 
document of transfer., in the absence of such docu¬ 
ment, the proprietary interest in the property could 
not have passed from the widow to J or from the 
collateral to J and even if the collaterals bo estop¬ 
ped from claiming the possession of the property it 
Is impossible to hold that proprietary title has actu¬ 
ally become vested in J or his transferee by virtue 
of the oral gift : A.I R. 1923 All. 387 (F.B.), Dist. 
{Sulaitnan and Kendall, JJ.). BACHCHI Lal v. 
DEBI din. 119 I.C. 503—51 All. 629 — 

1929 A.L.J. 430=A.I.R. 1929 All. 300. 

■Consent given on representation that gift was 


completed by the husband is no consent to a limited 
owner's alienation. 

A consent to gift by widow, by a reversioner 
civen under assumptions of facts which never 
existed, e.g., that the alleged donee was nephew of 
her husband and that the estate had already been 
gifted by the husband to the donee but as the 
donee had allowed the widow to remain in posses¬ 
sion she executed a gift deed in his favour, is a 
consent to an act which the widow did not do in 

her right of a female heiress but by virtue of her 
bare possession which she held under the good will 
of the donee of the estate and thus is not a consent 
bv a reversioner to an act of transfer of the estate 

hy the female heir at all; A.I.R. 1923 All. 387 (P.B.), 
X)ist. {Wazir Hasan, Ag.C.J. and Misra, J.). 
■RiNDESHWARI SiNGH V. HAR NARAIN SINGR. 

6 O.W.N. 233=4 Luck. 622 = 
A.I.R. 1929 Oudh 185. 

‘Alienation is binding on the reversioner when 


he succeeds to the estate after widow's death 

Where an alienation without any necessity by 
Hindu widow of property forming part of her de¬ 
ceased husband’s estate is consented to by the 
next presumptive male reversioner without receiv¬ 
ing any consideration for giving such consent, the 
transaction is binding on the consenting rever¬ 
sioner if be succeeds to the estate after the death 

M tbe widow and of the female reversioner succeed- 
her A I B. 1923 All. 387 (F BO and A.I.B. 1927 
OfiO <P B 1. Appr.and held not tneonsutent 
A I.R 1918 196. (Co««s-Trc«er. C.J.. 


HINDU LAW—Alienatlon—Widow—Consent of 
roTeraioner—Effect of. 

Madhavan Ncsir and Jackson,JJ.). RAMAKATATYA 
V. VIRARAGHAVAYTA. 

119 I.C. 136=52 Mad. 536 = 
1929 M.W.N. 323=29 M.L.W. 818 = 
A. I. R. 1929 Mad. 302=56 M.L.J. 765 (F.B.)* 
——Under the Bombay school of Hindu Law, no 
question of legal necessity, as such, arises, when 
the next reversionary heirs have consented to the 
alienation. {Findlay, J.C.). VlNAYAK v, SiTABAI. 

103 I.C. 373=A.I.R. 1927 Nag. 312. 

■ —Next reversioner, whether male or female, join¬ 
ing in the deed cannot challenge alienation on the 
widow's death. 

Where a Hindu widow sells a part of her hu^ 
band’s property without legal necessity but with 
the consent of the next presumptive reversioner, 
and the reversioner joins in the deed by which the 
property is alienated, the same reversioner cannot 
challenge the validity of the transaction after the 
widow’s death, having regard to his election testi¬ 
fied by his being a party to the deed, and whe¬ 
ther such reversioner is a male or a female makes 
no difference; 21 Bom.L.R. 640 (P.O.) and A.I.R. 
1923 All. 387 (P.B.), Foil. ; A.I.R. 1922 Bom. 102, 
Appr. {l^arien, C.J., Crump and Patkar, JJ.). 
RAMCHANDRAPPA YADEO V. SAYAD KHAN 
MUTHBKAN. 102 I. C. 232=51 Bom. 473 — 

29 Bom.L.R. 386= A. I. R. 1927 Bom. 260 (P.B.). 

- Consent does not bind his son. 

Obo r6vorsion©r does not claim through another, 
and the estoppel by consent .raises only a personal 
bar against the consenting party. Therefore con¬ 
sent by a reversioner does not bind his son who 
gets the estate in his own right. {Kinkhede, A.J.C.). 
JESHWANT RAO V. MT. TULSABAI, 99 I.C. 835 = 

A. I. R. 1927 Nag. 134. 
— Heversioner standing by and asking vendee to 
purchase property—No estoppel. 

The mere fact that reversioner stood by and 
asked another person to purchase the property 
from the female holder, would not in any way 
estop them from sotting up a claim to the property 
where the purchaser knew that the holder had only a 
life interest in it. {Devadoss, J.). S. S. SwAMl- 
NADHAAlYABv.SWAMINATH AlYAR. 99 I.C. 772 = 

38 M.L.T. 32= A. I. R. 1927 Mad. 458. 

-A reversioner who consents to an alienation 

by a widow is himself estopped from questioning it; 
A. I. R. 1923 All. 387 (P. B.) and A. I. R. 1922 
Bom. 102, Foil. {Ramesam, J.). ViRARAGHAVAYYA 
V. RAMAKOTAYYA. 96 I C. 132 = 

23 M.L.W. 303= A.I.R. 1926 Mad. 808. 

■ Non-consenting reversioner can recover only 
his share on widow's death. 

Every reversioner succeeds to property on the 
death of a widow in his own right and the property 
becomes hia self-acquired property and not joint 
family property, and therefore where one of the 
two reversioners consents to an alienation by widow 
the non-consenting reversioner cannot sue the 
vendee for possession of whole property. Sale as re¬ 
gards consenting reversioner’s share is valid and 
the other reversioner can recover only his share : 
A.I.R. 1923 All. 387 ; 46 All. 339 (F.B.), Appl. 
{Dalai, J.), ajudhia Prasad v. Mathura Pra-- 
8AD. 95 I.C. 698= A.I.R. 1926 All. 609. 

- Mere consent by a reversioner to a transaction 

by widow is not estoppel in every case. 

If a reversioner by his act which amounts either 
to ratification or election, or some other act which 
he has done after the reversion opened, in order to 
make the alienee believe that he was standing by 
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reveraionep—£6eoi of. 

the transaction and that he was prepared to allow 
it to be aood, he oannot afterwards resile from 
that position; bat by the mere consent to the 
transaction at the time when it takes place, it 
cannot be said that in all oases a reversioner is 
estopped from contesting the validity of 'the trans¬ 
action after the death of the limited owaer: 
A.I.R. 1922 All. 297; 46 Cal. 566 (P.O.) and A..r.R. 
1922 Bom. 102, Not foil. (DeuadosSt J.). RAJA- 
GOPALA CHABIAR V. SAMt REDDI. 93 I.C. 49 = 
1926 M.W.N. 2S6 = A.I.R. 1926 Mad 317 = 

50 M.L.J. 2^ 

- Consent of presumptive reversioners at the date 

of alienation does not estop actual reversioners — Sur¬ 
render in favour of one is not equal to surrender to 
all. 

The consent of the whole body of reversioners at 
the date of the alienation would aSord presumptive 
evidence of necessity but would not estop the 
actual reversioners from disputing the alienation 
unless the consenting reversioners themselves were 
the actual reversioners at the dUe when the rever¬ 
sion fell due. A Hindu widow can renounce in 
favour of the nearest reversioner, if there be only 
one, or of all the reversioners nearest in degree, if 
more than one, at the moment but a surrender to 
one of the reversioners is not equivalent to a sur¬ 
render to all the reversioaers, even if it is for the 
benefit of all the reversioners. iShah. A(j. C.J. 
and Kincaid, J.). Manjaya SANNAYA ShANBHOG 
V. BESHAGTRT SHAMBHQLING UPADH7A. 

85 I.C. 207 = 49 Bom. 167 = 73 Bom. L.R. 1287 = 

A.I.R. 1925 Bom. 129. 
-Standing aloof of limited owner is not relin¬ 
quishment nor is disclaimer, at appellate stage. 
{Dawson Sdiller, C. J. and Mullick, J.). I/ALLOO 
PRASAD Singh v. lachman Singh, 82 10. 510 = 

3 Pat. 224= A.I.R. 1924 Pat. 438. 

-Where the whole body of reversioners joined 

in the execution of the mortgage by the widow and 
thus gave consent to it. 

Held, they having joined in the deed cannot at¬ 
tack its validity. Where there was any other re¬ 
versioner in existence who was not a party to the 
deed it would be open to him sucoessfullv to attack 
it. (Dawson-Miller, C. J, and Adami, J".). RAGHU- 
NATH PRASAD V. BANK OF BENGAL. 

69 I C. 212=A.I.B. 1924 Pat. 295. 

- RelinquishmeM by reversioners of their rights 

and interest in the property—They cannot challenge 
the alienation even when succession opens *n thetr 
favour. 

Where a widow transfers by gift a portion of her 
husband’s property and the reversioners execute a 
deed of relinquishment whereby they purport to 
renounce and relinquish whatever rights ana 
whatever interest they might conceivably pos¬ 
sess under the Hindu Law in respect of the pro¬ 
perty covered by the deed of gift and expressly 
covenant that at no time hereafter will either of 
them or their heirs, successors or representatives, 
set up any right or claim or whatsoever to the 

property, , ... , , 

Held, that they cannot sue to have the gift ^ed 

set aside even when the succession opens in their 
favour: 45 0. 690 (P.C.), Cons.; 44 Bom. 488, 

A. 1. R. 1922 All. 297. Affirmed. (Mears.G. J., 
Barterjee^ Piggott^ Waleh and RyveSf /«/.)• FATEH 

Singh v. Thakub Rukmini ramanji, 

72 I.G. 8=21 A.L.J. 239 = 

45 All. 339 = 4 L.R-A. ClY. 392 = 
A.I.R. 1928 All. 387 (P.B.). 


HINDU LAW—Alienation^Widov—^Oonsent tff 

reTersioners—Execution by. 

- Next reversioner's assent—A transferee from 

consenting reversioner is not estopped fromchoXleng- 
ing the gift. 

Consent of the reversioner would not validate a 
gift it being a transfer without consldeiation, nor 
could the assent of the next reversioner amount to 
a relinquishment he having no vested interest 
which could be relinquished. A transferee from 
such a reversioner is not therefore estopped from 
challenging validity of such gilt. {Qokul Prasad^ 
J.). Ram Dayad v. Mithoo Lal. 71 I.C. 287= 

A. I. R. 1923 All. 410. 

- Consent to one sale cannot validate another 

sale. 

The consent of presumptive reveisioneis to one 
sale of property by the widow does not preclude 
the rever.-jioners who are alive when the reversion 
falls in though they may be the sons of the rever¬ 
sioners, from disputing the want of legal necessity 
for another sale of the property by the widow. 
{Macleod, C.J. and Shah, J.). TDKARAM BHAU 
Dhas V. Ganpat Anandrao Dhas. 70 I.C. 767* 

A.I.R. 1922 Bom. 346. 

- Consenting reversioner is estopped from chal’ 

lenqing gift. 

Where a Hindu widow made a gift of a portion 
of her husband's property in favour of her hus¬ 
band's brother's grandson with the consent of her 
husband’s brother, the next reversioner. 

Heldy her husband’s brother was estopped from 
questioning the gift and it was valid as against 
him. [Macleod, C.J. and Shah, J.). Basappa v. 
Fakirappa. 64 I. C. 214=46 Bom. 292= 

23 Bom. L.R. 1040=A.I.R. 1922 Bom. 102. 
- Reversioner joining in the alienation and con¬ 
senting to alienation is estopped from disputing it 
later. 

Where the next immediate reversioner jointly 
with the widow executed a deed of gift and at the 
time of mutation stated that he consented to the 
gift and his successor on being entitled to the estate 
did not repudiate it at the time of mutation, 

Held, the reversioner and his successor-in-title 
are estopped from disputing the validity of the 
transfer; A.I.R. 1917 P.O. 95; A.I.R. 1918 P.O. 140, 
Ref. to. ; 3 All. 362. Ref. to. (Tudball and Sulau- 
man, JJ.). Mahadeo Prasad v. MATA Prasad. 

63 I.C. 721 = 44 All. 44=19 A.L.J. 799= 

A I.R. 1922 All. 297. 

-A transfer for no legal necessity but made by 

the widow and next reversioner is nob binding on 
the remoter reversioners, [Mears, C.J, and Banerjiy 
J.). GHISIAWAN PANDE V. MT. RAJ KUMAEI. 

63 I. 0. 556= 43 All. 534= 19 A L.J. 476= 

A.I.R. 1921 All. 38. 

-A reversioner’s right to sue for possession 

accrues on the death of the Hindu female. Absence 
of vested interest which cannot be efiectively dealt 
with, does not prevent the application of the rule 
of estoppel so as to prevent the reversioner from 
challenging his own representations. (Abdur Rahim 
and Moore, JJ.). SHANMUGA VELAYUDHAN 
CHBTTY V. KOYAPPA OHBTTIAR. 60 I.C. 639= 

1920 M.W.N. 679. 
—Alienation—Widow—Consent of rexersionerS”' 

Execution by. . 

- Joining in exeuction is unequivocal form of 

consent. 

Where entice body of reversioners is a party to an 
alienation made by a widow, the act of joining in 
execution of deeds of transfer is the highest 
the most uiie^uivocftl fonn of oonsoixt wbioh they 
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reyeFsioners—Bxecotion by. 

-oan give to the alienation and they are estopped 
from impugning it: A.I.R. 1918 P.C 396; A.T.R. 
1923 P,0. 189, Bel. on {Wazir Hasan, Aa. G J. and 
Pullan, J.). CHANDI SiNQH v. GUR PRASAD SiNGH. 

A. I. R. 1930 Ondh 339. 

———Where not only did the nearest reversioner 
consent to the alienation by a Hindu widow, but 
he actually joined in the execution of the deed of 
^ift, 

Held : that the deed of gift cannot be set aside 
by the consenting reversioner ;A.[.R. 1927 Oudh469 
and A.I.R. 1927 P.C 227, Foil. (Stuart, C.J. 
and Baza, J.). GAYA Din Stnoh v. MadhoStngh. 

107 I.C. 180s=4 O.W M. 1101 = 
A.I.R. 1927 Oodh 958. 


•Alienation—Widow—Consent of reyersloners— 
Extent of. 

■Consent of only one of the reversioners—No 


^resumption that transaction is right and proper— 
Assent binds reversioner personally : A.I.R. 
1927 P.C. 227, Foil. (Jackson, A.J.C.). MAROTI v. 
MAROTI. 26 N L.R. 235=A.I.R. 1930 Nag. 287. 

. Next reversioner female entitled to absolute 

■estate—Consent of immediate male reversioner is 
necessary. 

Even under the Bombay School where the next re¬ 
versioner is a female entitled to an absolute estate 
upon succession the consent of the immediate ma e 
reversioner is necessary in order to estop him from 
•ohallenging the alienation. More consent of 
female reversioner is not sufficient i 5 Bom 563 ; 
25 Bom. 129 ; 34 Bom. 165, Bel on; 33 Bom. 224, 
Dist. (Subhedar. A. J. C.). Kishan v. NamdEO. 

119 I.C. 676 = A. I. R. 1929 Nag. 277. 

_^To dispense w»bh proof of legal necessity 

.consent of all existing reversioners must be shown; 
42 Mad. 523 {P.C.), Foil. (Kinkhede, A.J.C.). 

YESHWANT RAO V. MT. TULSABAI. 

99 I.C 83S = A.I.R. 1927 Nag. 134. 

_-Legal necessity—Consent of the body of the 

moxt reversioners is best evidence of the bona fide 

nature of the transaction. (Kinkhede, A.J.C.). 

SUMITBA BAI V. HIRBAJI. * 97 I. C. 983= 

A.I.R. 1927 Nag. 25. 

_ -Consent must ordinarily be of all reversioners. 

An alienation by a Hindu widow which, if 
ohallenged, would bo set aside, is a good aliena¬ 
tion if the whole body of persons constituting the 
next reversioner assent to it and their consent will 
.be presumed from their failure to contest it : 
30 All. 1 (P.C.), Foil. (Stuart, C.J. and Baza, J.). 
MT. JAMNA KAUR V. MADARI SfNGH. 

106 I.C. 328=4 O.W.N. 903= A.I.R. 1927 Oudh 469. 

__ '^Whole body of reversioners must consent. 

Alienation by a Hiudu widow or a Hindu mother 
■without proof, either of legal necessity or of reason¬ 
able inquiry and honest belief as to its existence 
but with the consent of the next reversioner or 
reversioners for the time being, may be valid and 
binding on the actual reversioner, if the presump¬ 
tion of legal necessity or of reasonable inquiry and 
•honest belief raised by such consent is not rebutted 

by more cogent proof. ^ u i u j c 

Ordinarily the consent of the whole body of per¬ 
sons constituting the next reversion should be 
^►btained. though there may be cases in which 
rspeoial circumstances may render the strict en¬ 
forcement of this rule impossible : 30 All 1 (P.O.), 
Foil. (Ookaran Nath Aftsra and Baza, JJ.). 
ohabLalv. Makhan 


HINDU LAW—Alienation—Widow—Conaent of 

reveralonera—Non-objeotlon. 

I Gift by widow with consent of next rever¬ 
sioners being themselves life-tenants and as per wishes 
of lost owner is valid. 

The consent of the whole body of next rever¬ 
sioners to a gift by a Hindu female owner for life is 
as presumptive evidence of that gift having been 
made (orpurposes or in circumstances which would 
validate it after the donor’s death, in the way in 
which such consent was held in 42 Mad. 523 (P.C.) 
to be presumptive evidence of the legal necessity 
for an alienation for consideration. The consent of 
the people interested in quarrelling with an aliena¬ 
tion would be equally strong proof of its being 
justifiable whether it was a gift or a sale ora 
mortgage. 

Where with the consent of the next reversioners 
who are themselves life-tenants the widow made a 
gift of the property as per the expressed wishes of 
the husband, 

Held, the donee, in any oaso, would take an 
estate valid during the life of the next reversioners 
but that the expressed wishes of the last owner 
would be sufficient justifying cause for the aliena¬ 
tion of the absolute estate to the donee. (Batten, 
J. C. and Hallifax, A. J. C ). Mt. KUSHIBAI v. 
MAURA KHAN. 79 I.C.42i=7 N.L.J. 217 = 

A.I.R. 1923 Nag. 265. 

—Alienation—Widow—Consent of rcYerslonera— 

Female reveFsioner. 

•Fawcett, Ag. C. J. —Even the consent of a 
female reversioner is sufficient to est.op her from 
ohallenging an alienation by widow : Previous 
Authorities to the contrary deemed overruled by 
A.I.R. 1927 Bom. 260 (P.B.). (Fawcett, Aq. C. J. 
and Mirza, J.). TARGEVA v. GovINOAPPA. 

1L3 I.C. 42=30 Bom L R. 1145 = 

A.I.R. 1928 Bom. 495. 
- -Consent of only male reversioners raises pre¬ 
sumption of legal necessity. 

The consent of such reversioners as might fairly 
be expected to be interested to quarrel with the 
transaction affords a presumptive proof which: if 
nob rebutted by contrary proof, will validate the 
transaction as a right and proper one. Such a 
presumption does nob however arise when the 
reversioners who joined iu Che transfer were ladies 
Or life holders ; 14 M. I. A. 176; 5 Bom. 563; 

25 Bom. 129; 35 Cal. 1036, Foil. iSfakerji and 
Dalai, JJ.). Mahomed Nuh u. Bbij Behari 
Lad. 82 I.C. 5 = 46 All. 656=22 A.L.J. 630 = 

5 L.R.A. Civ. 424= A.I.R. 1924 All. 939. 

—Alienation—Widow—Conaent of reYOraionera— 
Non^objeotion. 

-Absence of objection owing to failure of rever¬ 
sioners, cannot be construed as consent. 

A gift made by a Hindu widotv, which is a form 
of alienation which she is not ordinarily competent 
to make, can become a valid alienation if made 
with the consent of her husband's kindred. But 
if her husband has no kindred or the kindred have 
failed before they have had an effective opportunity 
of objecting, the abstention to object cannot be 
regarded as a consent ; 8 M.I.A. 5“29, Appl. (Stuart, 
C.J. and Baza, J.). MT. Jumna Kaur ». Madari 
Singh. 106 I.C. 328 = 4 0 W.N. 903= 

A.I.R. 1927 Oadh 469. 

- -Consent may he implied if reversioners being 

competent abstain from objecting. 

An alienation by a Hindu widow is a good 
alienation unless and until the alienation is 
ohallenged by the reversioner. Consent may ba 
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implied from abstention to challenge when there 
are in existence persons who haTe a right to 
challenge : 34 Cal. 329 (P.O.), Appl. 

In a case in which the reversioner has not 
challenged the alienation, a Court of law {Will 
not permit a third party to challenge it: A.I.R. 
1923 Pat. 122, Foil. {Stuart, C. J, and Raza, J.). 

Mt. Jamna Kaub V. Madari Singh. 

106 I.C. 328=4 O.W.N. 903= 
A.I.R. 1927 Ondh 469. 

—Alienation—Widow—Oonsent of reyersioners— 
Presumption. 

'■ Consent of female reversioner to alienation 
does not raise presumption of legal necessity 
against parties other than consenting reversioner: 
6 Bom. 662 ; 25 Bom. 129 ; 35 Cal. 1086, Foil. ; A.I.R. 
1918 P.C. 196, Dist. ; A.I.R. 1927 Bom. 260 (F.B.); 
A. I. R. 1922 Bom. 102 and A. I. R. 1925 Bom. 129, 
Ref. {Mirza and Broomfield, JJ.). KUBVATBPPA 
MAHALINGAPPA KURVATTI V. Nigayya CHAN- 
BASAYA PATRIMATH. 32 Bom. L.R. 626= 

A. I. R. 1930 Bom. 299. 

— —Alienation by minor widow of adoptive son 
with consent of natural parents of deceased hus¬ 
band—Re-sale by purchaser to consenting guardian 
for nominal consideration. 

Held, that the property was re-sold to consenting 
guardian for nominal consideration was a valid 
ground for holding that the prior alienation must 
have been collusive and whatever presumption of 
law there might have been as regards legal neces¬ 
sity that was rebutted by collusion. {Mirza and 
Broomfield, JJ.). Kurvateppa Mahalingappa 
KURVATTI V. Nigayya Chanbasaya Patri- 
MATH, 32 Bom. L. R. 626= 

A. I. R. 1930 Bom. 299. 

-A Hindu widow mortgaged a house and the 

next reversioner stood surety for the due perform* 
anco of clauses and conditions in the mortgage 
deed and for any loss accruing from defect of title 
or for falling short of the mortgage amount realized 
by sale of the property. Sons of the reversioner 
sued for possession after widow’s death on the 
ground that the alienation was without legal 
necessity: 

Held, that the oonsent of the father raised the 
presumption that the alienation was for legal neces¬ 
sity. (Dalip Singh and Agha Haidar, JJ.). SUNDAR 
V. KAMUN. 117 I.C. 84=A.I.R. 1929 Lah. 516. 

- “Assent by presumptive reversioner to aliena¬ 
tion by widow is cogent evidence of necessity. 
{Phillips and Srinivasa Ayyangar, JJ.). NATESA 
PILIjAI V. MEBNAKSHISUNDABA MUDAIilAR. 

1091. C. 96 (Mad.). 

-The consent of next reversioner, though not 

conclusive proof of the existence of legal necessity, 
raises a presumption of the existence of such neces¬ 
sity : A T.R. 1918 P.C. 196 and 40 Cal. 721 (F.B.), 
Foil. {Sulaiman and Banerji, JJ.)- 
HOMED Said Khan v. Kunwab darshan Singh. 

103 I. C. 116=25 A. L. J. 744 = 

A.I.R. 1927 All. 835. 

- Reversioner consenting to alienations made by 

limited heir—Transaction should be presumed to be 

proper. • , 

Thei^onsent of such reversioners, as might fairly 

be expected to be interested to dispute the 
tions made by a limited owner^ ^vill be held to 
afiord presumptive proof, which if not rebutted by 
Contrary proof, will validate the transaction as a 
right and proper one: A.I.R. 1918P. C. 196, Foil, 


HINDU LAW—Alienaiion^Wldow—Oonsftnt ot 
reyereloners—PreBamption. 

{Wazir Hasan and Pullan, JJ.), BlNAlE Dat t).> 
Mohammad gafub Khan. los 1.0. 49S= 

4 0. W. N. 770=A. I. R. 1927 Oadh 442. 

-Oonsent of next reversioner raises presumption. 

of legal necessity but it is rebuttable, {Daniels 
and King, JJ.). MAHADEO Prasad v, Shyam 
Sunder. 97 I.C. 342=A.I.R. 1926|AI1. 707. 

-Where a mortgage deed executed by a Hindu 

widow who was illiterate was signed by the next> 
reversioner (who was her daughter’s son) on her 
behalf,) 

Held, that on this ground alone the oonsent of ther 
daughter’s son should not be considered as pxov-. 
ed. {Dawson Miller, C. J. and Jwala Prasad, J.). 
Rambujhawan Singh v. Sueaj Prasad. 

88 I.C. 502=6 P.L.T. 826 = 1925 P.H.G.G. 137= 

A.I.R. 1925 Pat. 467. 

-Where the widow transfers the property in 

which she has a life-estate ostensibly for legal 
necessity, and the reversioner assents to- the transK 
fer, his conduct presumes that there was legal- 
necessity: 42 Mad. 523 and 40 Gal. 721, Foil* 
{Suhrawardy a^id Cuming, JJ.), AMAB KRISHNA 
De V. Rajendra Kumar Db. 87 I.C. 790= 

A. I. R. 1925 Cal. 1205.« 

-Where the transaction is in favour of a personr 

having a direct interest in obtaining it, i.e., of the 
presumptive reversioner himself the presumption 
of tho transaction being a proper one disappears; 
34 All. 129, Appr. ; 9 0.0. 104, Foil. ; {Daniels, J.)*- 
TODAR MAL V. KISHAN LAIi. 79 I.C. 1007 => 

5 L.R.A. Civ. 395= A. I. R. 1924 All. 919. 

--The circumstances that the only reversioners? 

at the time gave their unqualified oonsent to the. 
mortgage raised a very strong presumption that the 
mortgage was supported by legal necessity though 
the presumption is rebuttable. {Mukerji and* 
Dalai, JJ.). Darbari Lal v. Gobind Saban. 

80 I.C. 31 = 46 All. 822=22 A.L.J. 753= 

5 L.R. A. Civ. 556=A.I.R. 1924 All. 902. 

- Consent by reversioners is evidence of legal 

necessity. 

The consent of reversioners to an alienation, 
merely aflords evidence that the alienation was; 
under circumstances which render it lawful and 
valid. In other words the consent ^ of the rever¬ 
sioners is evidence of legal necessity. It will 
depend upon the circumstances of the case whether 
it is sufficient evidence or insufficient evidence. 
{Stuart and Sulaiman, JJ.). UDAI BHAN SINGH 
GAJENDRA SiNGH. 70 I.C. 815= 

A.I.R. 1923 All. 28. 
- Consent of reversioners U presumptwe proof of 
necessity. 

When the alienation of the whole or part of the- 
estate by a Hindu widow ot other female owner has 
to be supported on the ground of necessity, then if 
such necessity is not proved aliunde and the^ 
alienee does not prove inquiry on his part and’ 
honest belief in the necessity, the oonsent of suohc 
reversioners, as might fairly be expected to be 
interested to quarrel with the transaction, will bo 
held to afford a presumptive proof, which if not 
rebutted by contrary proof will validate tbe tran^ 
action as a right and proper one. {Tudball aM 
Sulaiman, JJ.). Bhup Singh v. Jhamman 
Singh. 64 I.C. 630 = 44 All. 93“ 

19 A.L.J. 881= A. I. R. 1922 All. 169. 

- Reversioner present at the time of payment 

No presumption of legal necessity arises. - 

The vendee must prove that the presence ox tp • 
reversioner at the time of the payment induced hinfc 
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reversioners—Presnmption. 

to believe that this money was required by the 
widow for legal necessity and that for this reason 
he did not trouble to make any further enquiry. 
The fact that a reversioner is one of the parties to 
a sale transaction eflected by a Hindu widow and 
•was present at the time, the consideration*money 
was paid to her does not give rise to a presumption 
that the payment is made for legal necessity. 

{Dalai, A.J.C.). Sheoambar Khan v. Balkaban 
B iNQH 65 I.C. 360=8 0«L.J. 619— 

A.I.R. 1922 Oudh 112. 

_In the case of an alienation by a Hindu 

widow, if it is proved that the consent of the im¬ 
mediate reversioners had been obtained, it raises a 
strong presTimption of the existence of legal neces¬ 
sity for the transfer, which if nob rebutted by con¬ 
trary nroof, will validate the transaction as a right 
and proper one ; SO All. 1; 3C M. L. J. 493. Foil. 
{Tudhall and Sulaiman, JJ.). Habjan ^* 

Mahabib TEWARI. 64 I.C. 474 (All.). 

_ Consent of reversioner is presumptive evidence 

»f necessity. . 

The consent of the reversioner is always pre¬ 
sumptive evidence of the legal necessity which 
iuslifies an alienation on the part of the Hindu 
female The question whether the evidence ad¬ 
duced in any particular case amounts to " a pre¬ 
sumptive proof” or not must necessarily be a 
question of the sufficiency or insufficiency of evi¬ 
dence and as such a pure question of fact. {Wazxr 
TTasan A J C.). RAM BODH SiNGH v. RAM 

NARAYAN SINGH. 65 ° ^Oudh 

—Alienation -Widow—Consentof reversioners— 

Ratidcation. , , 

_Where a reversioner for whom the suc¬ 
cession has not yet opened ratifies an 
alienation by a widow, such ratification is good: 
air. 1929 Mad. 502 (F.B.) and 30 All 1 (P. G.). 
Foil.-, A.I.R. 1923 All. 387, i?«/. Foil. {Jackson, 

A J C ) MAROTI V. MABOTI. 26 N.L.R. 265 — 

A I.R. 1930 Nag. 287. 

—Alienation— Widow-Consent of reversioners— 
Reversioner purchaser. .a v 

_q<he presumption of legal necessity which 

arises when a transfer is made with the consent of 
the next presumptive reversioner does not arise, 
when the transfer is to such reversioner himself. 

(n. B. Ghose and S. F. Ghose, JJ.). UPENDRA 
■MATH MUKHERJEE V. GURUPAD.A FlALDER. 

34 C W.N. 404= A. I. R. 1930 Cal. 508. 

_tpijo principle that whore the next reversioner 

consents to an alienation by a widow, the alionation 
operates independently of the question of legal 
necessity is limited to an alienation by the widow 
of her whole interest in favour of the next rever¬ 
sioner or reversioners at the time of the alienation : 
42 Mad. 523 (P.C.). Expl. {Daniels and King, JJ.). 
Mahadeo Prasad v. Shyam Sunder. 

97 I. C. 342= A.I.R. 1926 All. 707. 
_Where the vendees are some of the rever¬ 
sioners it cannot be said that they gave their con¬ 
sent to’tbc sale by taking a sale-deed from the 
widow {Devadoss, J.). K. Sebtharamayya v. 

—Alienation— Widow—Consent of reversioners 

___X^o^*e^^'ioner tninsferee of whole share—Such 
alienation is on same footing as surrender—When 

however reversioner is transferee of part of estate 

•alienation is not validated by his consent : 


HINDU LAW—Alienation—Widow—Gift. 

40 Cal. 721 (F.B.) and A.I.R. 1918 P.0.196, Refi 
{Jackson, A. J.C.). MAROTI v. MABOTI. 

26 N.L.R. 265 = A.I.R. 1930 Nag. 287. 

-Reversioner transferee of part of estate—His 

consent though not validating transaction estops 
him, though not his son, from questioning aliena¬ 
tion: A.I.R. 1927 P. 0. 227 A.I.R. 1926 All. 715- 

and A.I.R. 1927 Bom. 260 (P.B.), Foil. {Jackson, 
A.J.G.). MarOTI V. MAROTI. 26 N.L.R. 265=^ 

A.I.R. 1930 Nag. 287. 

—Alienation—Widow—Gift. 

■ "D eclaration is useful where proof of necessity/' 
is required — Gift—No question of necessity. 

In cases of transfers for consideration in which 
questions of legal necessity may arise, the grant 
of a declaratory relief ordinarily serves the useful" 
purpose of declaring tights which depend upon- 
proof of circumstances as to which evidence may 
disappear by the time succession to the estate opens. 
But in a case where the transfer is a gift pure and 
simple made by Hindu widow no question of legal* 
necessity or its validity as such can arise. (Sen. 
and Niamatullah, JJ.). BECHU AniR v. HANSRAJ 
AHIB. A.I.R. 1930 All. 734i 

- Gift to idol must be of a small fraction. 

Dedication of property by widow to the ancestral* 
deity of the family for the due performance of the 
Sheba and puja of the family deity is a meritori¬ 
ous act conducive to the benefit of the soul of the 
deceased owner and although it is for ancestral deity 
of the family it is on no difierent footing than the 
other gifts. To support such a gift according to law 
it must be of a fraction of the property, and the rule 
cannot be extended so as to take into consideration 
the necessity of the idol : A.I.R, 1922 P.C. 261, 
Bel: on. {Rankin, C.J. and B.B. Ghose, J.). MAD AN: 
Mohan Saha Banik v. Rakhal Chandra Saha 
BANIK. 33 C.W.N. 1042 = A I R. 1930 Cal. 173. 

-A Hindu widow has no right to make a. 

gift of whole of the property left to her even 
for the spiritual benefit of her husband and 
as such it is invalid, not being of the moderate 
share thereof: A.I.R. 1922 P.C. 261 and 42 Bom. 136,. 
Foil. {Bhide, J.). SUNDER SlNGH V. GUBDWARA^ 
Choha Sahib. 120 I. C. 189=30 P.L R. 281= 

11 L.L J. 78= A. I. R. 1929 Lah. 440. 
—Consent of reversioners does not validate a gif t. 
There can be no case of an alienation by a Tlindu* 
widow unless the alienation is made for legitimate, 
purposes which may bo proved either aliunde or by 
raising a presumption in favour of it, which pre¬ 
sumption may, if not rebutted by contrary proof,, 
be passed on the consent of reversioners. A transfer 
by way of gift in favour of a stranger is not an f^iic- 
nation to which the presumption of its being legiti¬ 
mate founded on the consent of the reversioiiera* 
can bo applicable : A. I. B. 1918 P.C. 196, Rel on ; 
A. I. R. 1927 P.C. 227, Dist. {Wazir Hasan, Ag. C.J, 
and Misra, J.). BiNDESHWARI SiNGH v. HAit 
Narain Singh. 6 0. W. N. 233 = 4 Luck. 622 = 

A.I.R. 1929 Oudh 186. 
——Widow having only one daughter, inheriting 
property worth Rs. 8.000—Gift of property worth 
Rs. 2,000 to son-in-law at the time of marriage ia> 
valid. 

It is established beyond any doubt whatever 
that a Hindu widow may make, a gift of a reason¬ 
able portion of her deceased husband’s estate to her 
Bon-in-law on the occasion of her daughter’s mar¬ 
riage. The amount of land which may be alienat¬ 
ed for this purpose depends in each case upon the* 
whole of the circumstances, upon the position oS 
the family, the number of children to be provided! 
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lur, the nature o£ the land alienated, and any 
other ciroumstanoes which may arise in a parti- 
■cular case. 

Held, that the gift was valid. {Fforde and Tefc 
Chand, JJ,). WAZIB OHAND V. MT. JlWAN DBVt. 

loa I.C. 353= A.I.R. 1928 Lah. 58. 

- Gift valid only if for spiritual benefit or for 

some indispensable religious duty. 

A donee from a widow acquires no title under it, 
unless the gift is one occasioned by spiritual neces¬ 
sity or made in the performance of indispensable 
•acts of duty or religious necessity and relates to 
property which forms only a small portion of the 
entire estate. In absence of any such purpose, the 
gift is void and cannot be validated by subsequent 
• acts of ratidcatioQ: 8 &I.I.A. 529, Foil. {Kinkhede, 
A.J.C.). DASHRATH V. Tarachamd. 

105 I.C. 379=10 N L J. 216= 
A.l.R. 1927 Nag. 354 

- Gift for religious purposes—Proportion of gift 

to estate at widow's hands at the time should be cott- 
■sidered. 

In every case in which an alienation by way of 
igifb for religious or charitable purposes is made 
by a Hindu widow, holding an estate with the 
limited interest of such widow, the Court is bound 
to take into consideration the proportion borne by 
the property gifted away to the total estate in the 
hands of such widow. 

Where the estate that originally came into the 
•hands of a holder of a widow’s estate consisted 
of a 8 annas share of zamindary property but by 
various transfers, the estate had dwindled to a 
2 annas share only, and where, out of this, the 
limited owner gifted a six pies share to the family 
priest. 

Held, that the gift could not be supported. 
■{Mears, G.J. and Piggott, J.). B. ISHWABL PRA¬ 
SAD v. Babunandan. 83 I.C. 193 = 47 All. 563* 

6 L.R. A.CIy. 291 = A.I.R. 1925 AU. 495. 

- Gift by widow is void after her lifetime. 

A gift made by a Hindu widow even in favour of 
the next reversioner, if it does not amount to a 
•complete surrender of tlie widow’s estate, is not 
valid according to Hindu Law. It might be opera¬ 
tive during the life-time of the widow but after 
hot death it ceases to have any legal effect. {Suhra- 
wardy and Cuming, JJ.). INDBA Naracn MANNA 
V. SaRBASOVA DASI. 87 I.C. 930— 

41 G.L.J. 34l = A.I.R. 1925 Cal. 743. 

- Gift does not end at donee's death though tc 

ends at donor's death. 

The interest which the donee of property from a 
Hindu widow who gave the same, having inherited 
it from her husband, does not terminate with the 
death of the donee and if the gift be in_ favour of a 
daughter the property will be stridhan in her hands 
and after her death it will pass to her personal 
heirs. This is subject, of course, to the condition 
that the gift must cease to be effective at the widow- 
donor’s death. {Kinkhede, A.J.C.). NARAYANw. MT. 
Tudshi. 80 I. c. 607 = A.I.R. 1925 Nag. 104. 

- Widow has greater powers of disposal for reU- 

gious purposes and small portion can be gifted for 

such purposes. ^ _ 

A Hindu widow has a larger power of d^isposition 

for religious or charitable purposes which are sup¬ 
posed to conduce to the spiritual welfare of her 
husband than what she possesses for purely worldly 

purposes. Where the value of the property gifted 

to a priest at Gaya by auphal sanfaxlp bears a very 
small proportion to the total value of the property 

'■Which the widow had inherited from her husband, 


HINDU LAV-AllenatioD—Vldow-Oift. 

Held, the gift is valid and binding on the rever¬ 
sioners. {Lindsay and Kanhavya Lai, J J.). Baddbo 
Prasad v. Fatbb Sinoh. 78 I.C 634= 

46 All. 533=22 A.L.J. 490=3 L.R.A Civ. 270=3 

A.l.R. 1924 AU 933. 

-Gift by widow in favour of a presumptive 
reversioner—Property subject to usufructuary 
mortgage in favour of other reversioners—Other 
reversioners suing for declaration, 

Held, thbt plaintiffs should be granted the decla¬ 
ration but that in the event of the present plaintiffs 
surviving the widow, they will ouly bo entitled to 
actual possession of their share of the property 
which was mortgaged, on payment to J. or his legal 
represeotatives, their quota of the mortgage debt. 
22 W. R. 409 (P. 0.), Foil. {Lindsay and Sulai- 
mm, JJ.). Raged Nandan Singe v tulsei 
Singh. 75 I.C. 244=48 All. 38= 

A.l.R. 1924 All. 315. 


•Gift to son-in-law of entire property 


to 

xav VN# XU *• WX 

induce him to marry her blind and crippled daugh¬ 
ter—Gift whether invalid after her. lifetime. 

A Hindu widow has for certain purposes a clear 
authority to dispose of her husband's property and 
she might do it for religious purposes which include 
dowry to a daughter. Although as a general rule 
such dowry shall not exceed a quarter, the word 
“quarter” as used hare, simply enjoins the allow¬ 
ance of as much as will suffice for the marriage. A 
gift of the whole property of small value will be 
held valid after her life time : 37 Oal. 1 and 
22 Mad. 113, Ref. {Mears, C.J. and Stuart, J.). 
BHAGWATI SEUKDCj V. R\M JATAN TEWARI. 

73 I.C 648=43 All. 297 = 21 A.L.J. 232= 
4 L.R.A. ClT. 386=A.I R.1924 AU. 28. 
.gift by a widow with the consent of the next 
reversioners is valid only for her lifetime. {Hew 
and GHose,//.). JnanbnORA Nath ROT 
Chowdhdry t>. Ram Ranjan Banbrtbb 

79 I.C. 588 = A.I R. 1924 Cal. 988. 
■Gift of less than ^ as dowry in daughter's mar- 


¥ ¥ 

'iage is valid. . , / 

A Hindu widow can make an absolute gift of a 
•easonable portion of her deceased husband s estate 
ipon the occasion of the marriage of her daughter 
is dowry. There is no distinction between a gift 
nade upon the oooasion of a daughter a gowna 
.eremony and a gift made as dowry ^6 o®®*- 

lion of a daughter’s marriage: 37 Cal. 1, FoK. 
Adhere the total value of gifted portion amounted 
lo something less than l/4th of the whole estate, 
he gift was held both proper and reasonable. 
Scott-Smith and Fforde, JJ.) JAWALA v. 

lARI KI3HBN SINGH. 80 I.C 63®= 70= 

A I.R. 1924 Lah. 429. 

.Qift to charity of more than one-fourth is not 


alid. 


T'gift made by a Hindu widow to a charitable 
istitutionof a portion more than one fourth of 
er deceased hu-iband’sestate is not valid against 
10 reversioners. A gift by a Hindu widow of a 
loderate portion of her deceased husband’s estate 
in only be valid if it is expressly made for the 
eiritual welfare of tho deceased. Agift. howewr 
ious or meritorious cannot be enforced against tne 

iversioners unless it is proved to be made witn 
lat object and unless that purpose is deemed oy 

16 Hindu religion to be fulfilled by the - 

E the gift in the question. {Abdul Raoof and Fforas. 

J.). Mdnshi lad V. Mt. shiv dbvi. 

78 I. C. 266=4 Lah. 886* 

S L. L. J. 496 =A.l.R. 1924 Lah. 187* 
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HINDU LAW—Alienation—Widow—Gift. 

-Consent of reversioner who is insolvent does 


not jiass property to donee. 

Where a Hindu lady purports to alienate pro¬ 
perty to a third parly with the consent of the rever¬ 
sioner the transaction operates as a surrender into 
the hands of the reversioner followed by a convey¬ 
ance to a third party and if the reversioner is an 
insolvent the moment the surrender is made the 
property passes to the receiver in insolvency. 
{Piggott and Walsh, JJ-). HARI HAR PRASAD 
(Minor) v. Uday Nath sah. 74 I.C. 113= 

45 All. 260=21 A.L.J. 77=4 L.R.A. Civ. 70= 

A.l.R. 1923 All. 190. 

-A gift made by a widow in accordance with 

the expressed dying wishes of her husband, espe¬ 
cially one entailing the many spiritually beneficial 
acts would be binding on the reversioners. 
{ffallifax, A.J.C.). Bamchandra Balkrishna 
V. Bamchandra jairam. 66 I.O. 952= 

A I R. 1922 Nag. 222. 

It is not the function of the Court in consi¬ 
dering whether a gift by a Hindu* ^idow out of her 
husband’s estate is a valid trust, but the question 
what were the real purposes for which she made 
the gift, is of fact only. If the gift Vkss made by 
the wid ow for the benefit of the soul of her deceased 
husband, it should be upheld. 

It is unnecessary that there should be any proof 
that the donee is expected to conier benefit upon 
the deceased’s soul. {Mears, C.J. and Walsh, J.). 
GOBTND UPADYA v. LAKHRAM. 63 I.C, 221 = 

43 All. 515=19 A.L.J. 499= A.l.R. 1921 All. 109. 

Concent operates to raise a presumption that 
the transaction was a proper one and for valid 
n* cessity. This presumption has no application to 
the case of a gift. Where the donee is not the 
nearest reversioner, there is no question of surren¬ 
der by the widow ; 42 Mad. 623 (P.C.), Foil. 
{Daniels, J. C. and Dalai, A.J.C.). DRIGHPAL 
SINGH V. HARHAR BAKH8H SiNOH. 64 1 0. 80= 

24 O C. 245= A.l.R. 1921 Oudh 169. 


—Alienation—Widow—Powers of. 

__According to the Hindu Law, a widow in 

Guiarat governid by the Mayukha can dispose of 
movable property inherited from her husband by 
inter vivos, i e., by sale, gift or otherwise, but 
cannot will it away : 28 Bom. 453; 17 Bom. 690, 
Ref. to* {Mcirten^ C. «/• and Paikat^ J.j. BHIKU- 
BAI CHUNIl.Ati V. MANILAL. 

32 Bom. L. R. 1217 = A.I.R. 1930 Bom. 517. 

_ j^Uenation such as a prudent owner would 

make in order to benefit the estate —Bona fide lender 
is not affected by the precedent rnia-management of the 
estate when he is not a party to it. 

The power of a widow to charge an estate not her 
own is under the Hindu Law a limited and quali¬ 
fied power. It can only be exercised rightly in 
case of need or for the benefit of the estate. But 
where in a particular instance the charge is one 
which a prudent owner would make in order to 
benefit the estate, the tona fide lender is not affect¬ 
ed by the precedent mis management of the estate. 
The actual pressure on the estate, the danger to be 
averted or the bent fit to be conferred upon it, in 
the particular instance is the thing to be regarded. 
But it must be remembered that according to this 
principle it is only the bona fide lender who is pro¬ 
tected But, if that danger arises from any mis¬ 
conduct to which the lender is or has been a party, 
he cannot take advantage of his own wrongto 
supports charge in his own favour against the 
widow grounded on a necessity which his own 
■wrong has helped to cause: 6 M.I.A. 393 (P.C.), 


HINDU LAW — Alienation — Widow — Setting: 
aside. 

Foil. (Sfwdi Dal, C.J. and Bhide, J.). AHMAD DiN 
V. TULSA Singh. 113 I. C. 292= 

A. I. R. 1928 Lab 876. 

- Power and extent of disposal depends on tho’ 

circumstances. s 

It is impossible to define the extent and limib. 
of a widow’s power of disposing her husband's, 
estate; it must depend upon the circumstances of 
the disposition whenever such disposition shall be- 
made and must be consistent with the law regulat¬ 
ing suoh disposition : 87 Cal. 1 and 22 Mad. 113, 

Ref. {Qreaves and B. B. Ohose, JJ.). SAILABALA. 
Debi V. Baikuntha Nath. 91 I. C. 186= 

A.l.R. 1926 Gal. 486. 

—Alienation—Widow—Setting aside. 

- Mortgage for cost of repairs to house — Neces~ 

sily for repairs not proved—Mortgage not valid. 

According to the condition of a previous mort¬ 
gage deed, a widow executed another mortgage for 
sums expended by the mortgagee to eSeot repairs 
of the mortgaged property, the widow receiving-, 
nothing under the second mortgage. The property 
was afterwards sold and a suit for possession was 
brought by the reversioners. 

Held: that as it had not been proved that the 
property required any repairs, the second mortgage- 
was not binding on the reversioners. It was an. 
alienation and the plea that because certain terms 
of a prior mortgage had not been complied with, 
therefore, the second mortgage ■was not to be regard" 
ed as an alienation at all, but was merely a transac¬ 
tion following on the first mortgage, could not be 
sustained. Walip Singh and Agha Haidar, JJ.). 
SUNDAR V. KAMUN. 117 I.C. 84 = 

A.l.R. 1929 Lah. 516^ 

- Small portion of consideration not for neces” 

sity—Decree conditional on payment of consideration 
proved for necessity is justified (obiter). 

Where in a suit by a reversioner to set aside a ■ 
sale by a widow of her husband's property, it was 
found by the lower Court that a small portion of the 
consideration was not proved to have been supported: 
by legal necessity, and on that ground, the sale 
was set aside, inserting in the decree, a condition 
that on failure of the reversioners within a certain 
time to pay to the purchaser the amount of the 
consideration which was proved to have been> 
supported by legal necessity, the suit of the rever- 
sioncis should stand dismissed with oosts, 

Held, ih&t the imposition of such a condition 
was fully justified ; A.l.R. 1927 P.C. ‘244; A.l.R. 
1926 Nag. 325, Ref. {Kinkhede, A.J.C.). KiSAN 
V. Likaram Lidke. A.l.R. 1929 Nag. 180. 

" ■ Alienation by limited owner is only voidable. 

A sale by a limited owner is not ab initio void¬ 
er invalid. It is perfectly valid and binding until 
it is set aside at the instance of the next reversioner. 
Such a transaction is like avoidable contract which 
is valid and enforceable unless it is repudiated by 
the person at whose option it is voidable. There¬ 
fore, if a person who has no right to challenge suoh 
an alienation be in possession of the alienated pro¬ 
perty, he cannot defend his possession against the 
alienee: A.l.R. 1922 Lah. 217, Expl. Dist.' 
A.l.R. 1924 All. 109, Appr. (Fforde and Jai Dal\ 
JJ.). DHANNA MAL V. rARWEBHABlDAS. 

Ill I. C. 251 = A.l.R. 1928 Lah. 9. 

— Daughter can maintain a declaratory suit 
regarding an alienation effected by her stop- 
mother. ^ 

On the death of the step-mother the property wilL 
descend to the heirs of bet husband and his daugh- - 
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HINDU L&W — Alienation — Widow — Setting 
aside. 

teE is under Hindu Law entitled to succeed to it. 
She is therefore, his reversioner and has got a locus 
standi to contest the alienation made by her step¬ 
mother. {TekCliand, J.). Mo?. BAD Kaur v. Mt. 
HAR KAUR. 108 I.C. 184= A.I.R. 1928 Lah. 242. 

Reversioner—Election to set aside—Can he by 
demand or talcing possession. 

The election of a reversioner to treat the aliena¬ 
tion by a Hindu widow as a nullity, so as to make 
the possession of the alienee wrongful, can be ex¬ 
pressed not only by the filing of a suit, but by a 
•aimple demand. 

The intention of a reversioner to avoid an.aliena¬ 
tion by a Hindu widow can also be communicated 
to the alienee by an attempt to take possession 
5orcibly : 34 Cal. 329 (P.C.), Expl. (Ballifax, 
A.J.C.). SITARAM MADHOJI V. MAROTI. 

103 I.C. 259 = 10 N.L.J. 137 = 
A. I. R. 1927 Nag. 305. 

;_A sale of joint family property should not be 

•^et aside merely because a part of the proceeds is 
not proved to have been applied to purposes of ne- 
oessity. The principle applies equally to a sale by 
a widow. Where therefore the sale itself is for 
necessity a Court should not call upon the trans- 
ierees to account for every item which goes to make 
up the sale consideration : A.I.R. 1927 
Foil. {Wazir Hasan and Pullan, JJ.). BENAIK 
DAT V. Mohammad Ghafur Khan, 

105 I.C. 49 B = 40.W.N. 770= A.I.R. 1927 Ondh 442. 

__A suit by reversioner for declaration that a 

mortgage by vendee from Hindu widow does not 
affect his rights, is not maintainable. He must 
ta-ttaok the sale by widow 

time-barred, he cannot get over the difficulty by 
attacking the mortgage by vendee. {Stuart, u. J. 

and Wa^ir Hasan. J-)- Badbiprasad n. BACh- 
<3HA. 101 I.C. 92= A.I.R. 1927 Oadh 217. 

--Land mortgaged by last male holder ^ 

tv sold by widow to discharge the mortgage debts— 
TSfo proof that there were no other properties avail¬ 
able on which to raise the necessary 
set aside. {Das and-Adami, 49 ?® 

Singh v. Damin Singh. 103 

8 P.L.T. 314= A.I.R. 1927 Pat. 219. 

^- Gift of whole interest of tlu widow is good until 

questioned after reversion falls in. 

The gift by widow of the whole interest '^^h® Pro 

perfcy is good against all the worl un . v 

lion falls in. and even thon it is 

tioned by the actual reversioners. , J^^t^rest 

questioned, if the attack is successful, the 'nfc t 

terminates. (PhtUips and 48^= 

.rpAB n. 

AIR 1926 Mad. 609 = 61 ML.J. 313. 

_ aiU by ' widoia-Widow mbseiuently 

(Walmsley, on the strength 

oi \re 1 “ d ft/^UnquUh^ _^oannot ohtain^po. 


HINDU LAW — Alienation — Widow — Setting 

aside. 

improved by selling immovable property and buying 
other lands of equal or greater value and more con¬ 
venient for cultivation and management. Courts will 
not set aside such transaction : (19L2) M.W.N. 167 
and 41 M.L.J, 459, Appr.; 32 Bom. 577, Dist. 
{Spencer, J.}. Mahadakshmamma v. Ramasamy. 

94 I.C. 930 = 23 M.L.W. 596=1926 M.W.N. 293= 
A. I. R. 1926 Mad. 641 = 50 M.L.J. 651. 

- Sale of absolute occupancy holding without 

necessity is invalid. 

A sale by a widow in possession of her hus¬ 
band’s absolute occupancy fields without legal 
necessity is liable to be set aside by the rever¬ 
sioners and the landlord’s consent to the transfer 
cannot validate the transfer so as to amount to a 
surrender plus a subsequent grant of tenancy: 
8 N.L.R. 154, Foil. {Findlay, Offg. J. C.). MABOTI 
V. CHIN SOO. 95 I.C. 626= A.I.R. 1926 Nag. 367. 

- Alienation by widow without legal necessity is 

not void, but only voidable by reversioner. 

An alienation by a widow without legal neces¬ 
sity is voidable and not void and until the rever¬ 
sioner (including in that term ‘Crown* if there is 
no reversioner) decides to avoid it or to treat it as a 
nullity, it stands good : 8 M. I. A. 529, Dist.', 
18 C.W.N. 940 and 34 Cal. 829, Foil. {Oreavesand 
Cuming, JJ.). UPENDRA NATH JANA v. S. M. SHI- 
BADASl DEBI. 88 I.C, 898= 

A.I.R. 1925 Cal. 1053, 

- First adopted son dying, second son adopted — 

Second son can challenge independently. 

An adopted son has, by virtue of his adoption, 
an inherent right to question any alienation by 
his adoptive mother before his adoption and the 
fact that there had been a previously adopted son 
could in no way afieot that right. The second 
adopted son does not succeed to .the first adopted 
son nor is he the representative of his, and there¬ 
fore whether the mother as widow of the original 
holder made the alienation before the first adoption 
while she held a widow’s estate, or after the death 
of the first adopted son, when she would be holding 
as his heir, would make no diSeranoe to the rights 
of the second adopted son to question her aliena¬ 
tion. {MacUod. C.J.andCoyajee, /.). Hanmant 
SUBBAYA NAIK V KRISHNA 

89il C. 62=49 Bom. 604 = 27 Bora. L.R. 642= 
‘ A.I.R. 1929 Bom. 402. 

—The position of adopted son and that of 
reversioner in regard to alienation by widow are 
th« same but for the fact that the former’s rights 
commence on adoption, and the latter’s after 
widow’s death. iShah, Ag. C.J. and Fawcett, JA. 
HANAMGOWDA SHIVGOWDA PATID V. IRGOWDA 

Shivgowda Patid. 84 1.0. 374=48 Bom. 654= 

26 Bom. L.R. 829= A.I.R. 1926 Bom. 9. 

__ Alienation by widow can be challenged by 

after-born reversioner. 

The limitations imposed upon the estate of a 
widow or daughter under Hindu Law are not im* 
posed upon her for the benefit of reversioners. 
They arc inseparable from her estate, so that even 
if there are no reversioners, she cannot alienate 
the corpus of the property except for a legal neces¬ 
sity. If she does alienate without legal necessity, 
then, if there be no reversioners, the alienabmn 
may be set aside by the Crown taking the property 
by escheat. So after-born reversioners can set aside 
alienations by the holders . of such estatos; 
8M.I.A. 500, J’oZf. (Harrison and ^^f^f Alt, JJJ^ 
LALCHAND V. MANOHRI. TSI.C.jy- 

. A.I.B. 19?5 L*h, 198* 
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^HINDU IiiW — Alienation — Widow — Setting 
aside. 

•All alienations by widow need not be challenge 


■ ed in one and the same suit. 

There is no law which compels 'O reversioner to 
bring one common suit to challenge all aliena¬ 
tions made by a Hindu widow even though such 
alienations are in respect of different rights and in 
lavour oi different patties. (Sulaiman, J.). BANSO- 
LOOHAN RAI V, JAGARNATH LAL. 78 I.C. 873= 

A.I.R. 1924 All. 83S. 
lit is open to the reversioners to get only one 
•of several transfers made by a Hindu widow set 
aside, leaving aside the several transfers if they so 
choose to act. (Suiaiman, J.). BanSOLOCHAN RAI 
O. JAGARNATH LAL. 78 I C. 873 = 

A.I.R. 1924 All. 838. 

-- It is voidable only at the option of next rever' 

sioner. 

Am alienation by a Hindu female although 
made without necessity is not absolutely void but 
is only voidable. The option of avoiding such an 
alienation rests with the next heir and nobody else 
has the right to challenge it. {Chevis and JIarrison, 
jj,), Waziri Mal V. Ganga ram. 

69 I.C. 573 = A.I.R. 1924 Lah. 370. 

-Alienations by widows are only voidable and 
only reversioners can avoid them. 

It is the reversioners and the reversioners alone 
that can dispute a gift or other alienation by a 
Hindu widow. If they choose to allow the pro¬ 
perty to which they are entitled to remain with the 
•donee or alienee, that is their affair and no one 
•else can object. 

It is not a correct view that a gift is void beyond 
the life-time of the widow even if it remains um 
challenged by the reversioners during her lifetime 
or after her death. 

A Hindu widow is not a tenant for life but is owner 
of her husband’s property subject to certain restrio- 
•tions on alienation. Her alienation is nob therefore 

absolutely void but is voidable at the election of 
the reversionary heir. (Dawson-Hiller, C. J.and 

Mullick, J.). Maharaja Kesheo Prasad Singh 
Bahadur v. chandrika Prasad Singh. 

68 I.C. 394 = 3 P.L.T. 797 = 2 Pat. 217 = 

A.I.R. 1923 Pat. 122 . 

the documents purport to have been execut¬ 
ed by widow for legal necessity or at any rate for 
good cause, they are not void but voidable. The 
persons who are entitled to seek to avoid them ate 
the reversioners, and it is not open to the strangers 
who do not claim as the reversioners to raise the 
.question. (Walmsley and B, B, Cfhose^ J J .). JABE> 
DAIjI SHBIIIH V. PRASANNA KUMAR NAG. 

75 I.C. 981 = 27 C.W.N. 433 = 
A. 1. R. 1923 Cal. 423. 

•__ Widow's alienations are only voidable. 

A Hindu widow’s estate is not a life-estate and 
it is not an estate held in trust for reversioners. 
g^Q [Qpf 0 Bcnt 8 the estate and has power to make 
ftlienations subject to the right of revorsionors to 
have those alienations set aside if they arc found 
to bo either not for legal necessity or not for the 
bonefft of the estate. They do not cease to be 
operative until they are set aside. A reversioner 
therefore cannot institute a suit for ejectment of 
the alienees in the Revenue Court without setting 
aside the alienation. {Stuart, J.). Kandhya v. 
MT. BA. KUNWA«. ^ J ^ 

_ Widow's alienation is not void but voidable. 

■ The estate of a Hindu widow is not a life-estate, 
•■ghe is ^ proprietor of the estate with a right of 


HINDU LAV ^ Alieaation — Widow -- MUoel- 
laneous. 

alienation subject to certain qualiffoations. Raoh 
alienatiou by the widow in the exercise of that right 
must be judged by the oiroumstauoes in which it 
is made. Her alienation is not therefore, absolutely 
void, but it is 2 >rima/acis voidable at the election 
of the reversionary heir. He may think fib to 
affirm it, or he may at his pleasure treat it as a 
nullity without the intervention of auy Court and 
he shows his election to do the latter by commenc¬ 
ing an action to recover possession of the pro¬ 
perty. (Waeir Hasan, A. J. C.). BAHADUR SiNGH 
V. N. S. SUIiTAN HUSAIN KHAN. 66 I.C. 455= 

8 O.L.J. 535 = A. 1. R. 1922 Oadh 171. 

-Reversioner—Bach alieaation gives a fresh 

cause of action. (Waeir Hasan, A. J. C.). Baha¬ 
dur Singh v. n. s. sultan Husain Khan. 

66 I. G. 455=8 O.L.J. 535= 
A.I.R. 1922 Oadh 171. 

-Alienation—Widow transferring equity of 

redemption—Suit for redemption by donee—Mort¬ 
gagee cannot resist donee’s claim—Only reversioner 
can dispute his title. (Hacleod, C. J. and Heaton^ 
J.). SiTARAM RAVAJI «. KHANDD MAIRALA. 

59 l.G. 480=49 Bom. 105 = 
A. I. R. 1921 Bom. 413. 

—-- Alienation is not void but voidable — Bever- 

sioner suing for possession need not ask for declara' 
tion that alienation is inoperative. 

A Hindu widow is not a tenant for life, but is 
owner of her husband’s property, subject to oertain 
restrictions on alienation and subject to its devolv¬ 
ing upon her husband’s heirs upon her death. But 
she may alienate it, subject to certain conditions 
being complied with. Her alienation is not, there¬ 
fore, absolutely void, but it ieprima facie voidable 
at the election of the reversionary heir. He may 
think fit to affirm it, or he may at hia pleasure 
treat it as a nullity without the intervention of 
any Court, and he shows his election to do the 
latter by commencing an action to recover posses- 
sion of the property. There is, in fact, nothing 
for the Court either to set aside or cancel as a con¬ 
dition precedent to the right of action of the re¬ 
versionary heir. The institution of a suit for 
possession shows his election to treat the aliena¬ 
tion as a nullity, and in suoh a suit, it is not 
necessary for him to ask for a declaration that it 
is inoperative. {Mookerjee, Ag. C. J. and Fletcher, 
J".). SuLiN Mohan v. Raj Krishna Ghose. 

60 I.C. 826 = 33 G.L J. 193= 
25 C.W.N. 420 = A. I. R. 1921 Cal. 582. 

—Alienation—Widow—Hiscellaneona. 

‘A confirmation by a widow of a past aliena¬ 
tion by her husband is not a new alienation by her. 
{Madhavan Nair, J.). Elaqan v, NanjappAN. 

85 I. G. g64=A.I.R. 1925 Mad. 919. 

-Mortgage by widow—Suit by reversioner to 

declare mortgage void against himself—Necessity 
for loan proved but no necessity proved for onerous¬ 
ness of terms of loan—Decree to bo given that the 
onerous terms are not binding: A.I'R.1924 P.O. 134, 
Foil. (Wazir Hasan, A.J, C.). MOHAN Lal v. 
MT. DHAN Kuau. 89 I.C. 426 = 27 O.C. 362-= 

A.I.R. 1925 Oadh 509. 

'—Fixing rent in perpetuity where variable rent 
was agreed to, is not valid against reversioners. 

Where a Hindu widow grants a permanent lease 
of a plot of land at a fixed rent to a person who is 
already in possession under a prior lease, at a 
variable rent granted by the full owner and the 
grant is not intended to operate as a new lease, the 
object of the parties being merely to niter, one oi. 
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HINDU LAW — Alienation — Widow — Hlscel- 
laneoua. 

the most important incidents of the tenancy that is 
to fix the rent in perpetuity, 

Held, that the new lease is not operative against 
the reversioners. {Muherjee and Chotzner, JJ,) 

Jamini Mohan Sabkar v. Debbndra narain 
Singh. 71 I.C. 976=A.I.R. 1924 Cai. 355. 

- -Beversiioner treating the alienations as good 

cannot complain. 

An oli» nation by a widow beyond her powers 
is voidable and not void. If, therefore, a rever¬ 
sioner after he became intituto to reduce the estate 
to possession and knew of the alienation, did 
something which showed that he treated the alien¬ 
ation as good he would lose hie right of com¬ 
plaint. {Kumaraswami Sastri, J.), NAYAKAMMAL 
V. Munuswami MUDALIAR. 84 I.C. 231 = 

20M.L.W 222= 4.I.R. 1924 Mad. 819. 

-Where there is no will, oral or written, the 

Hindu Law does not rt cognise any expression of 
the husband’s wish during life as validating an 
alienation made by htr alter his death. {Daniels, 
J.C. and Dalai A J.C.). DbIGPAL SiNGH v. HAR- 
HAR Bakhsh Singh. 64 I. C. 80= 

24 O.C. 245= A.I.R. 1921 Oudh 169. 
—Alienation—MiBcellaneous. 

_Either a gift is good and binding upon the 

family or it is not. But where once the gift has 
been declared to be void the donor’s heirs, cannot 
be deprived of their property and compelled to 
take compensation for it. iSulaiman and Pullan, 

JJ ). UMA Shankar v. Mahabir Prasad. 

118 I.C. 235= A I R. 1929 All. 854. 
—Applicability—Aborigines of Assam. 

- Benaal School of Hindu Law applies. 

The Hindu Law should be applied to the abon* 
Bines of Assam. The Bengal School of Hindu 
Law applies to them. So. a sister’s son is an heir 
unless there is a custom to the contrary. {Chatter, 
jee and Pearson. JJ.). NearAM Kachari o. 
ABDABAM KACHARI. W I C. 145- 

35C.L J 34= A.I R. 1921 Cal. 538. 

—Applicability—Berar. , , xv -d 

-Berar is prima facie governed by the Bombay 

School of Law : and, though the Mayukhahas not 
the same authority there as in Gujarath it supple¬ 
ments the Mitakshara and where the text ot tne 
Mitakshara is ambiguous, considemblo weight 
mast be given to the Mayukha. and 

Mohiuddin, A.J,Cs.). 

-The Mitakshara Law is paramount and the 

Mayukhais of secondary am 

iM^cnair. A.J.C.l^ »”ag. 55. 

_Tn Berar. following the Bombay the 

Mitakshara is paramount and n 

secondary consideration, being only 
when the"Mitakshara is silent 

J.C. a.d Konal and ^83= 

.. TULBIK AM. 87^1- C. 979^ 3 ,, (p b ,, 

_Tn Berar Majukha predominates over Mitak- 

shara wherever they ^ j 9 N L R. 193= 

RAM V. RAJABAM. 78 I. C. ^^24 Nag. 83. 

_ T^exloci is Mitakshara as interpreted by 

Mayukha : 9 N.L.B. 102, Foil. {Pndea^. A.J^C.)^ 
QoviNDA ». «7= A.I.B. 1921 Hag. 142. 

^BinduLan, in 

matter of succession. 


HINDU LAW—Applloabillty— OonvertB* 

The Mahomedan Bbale Sultans have as a whole* 
retained customs of inheritance which are general¬ 
ly in aoootdanoe with Hindu Law, and they have 
not adopted the Mahomedan Law of succession, and, 
therefore, the father has no share in the property 
left by his son ; 9 M. I. A. 195 (P. 0.), Foil. ; 
A.I.R, 1922 P.O. 69, Dtsf. {Wazir Hasan and Pul¬ 
lan, JJ.). KhADIIj AHMAD KHAN V. MOHAMMAlk* 
Mustapi Khan. 112 1.0.68=3 O.W.N. 273= 

A.I.R. 1928 Oudh 269. 

—Applicability—ConTerts. 

- Non-Hindu—When becomes a Hindu. 

Merely professing a theoretical allegiance to the 
Hindu faith does not make a person Hindu—Noir 
an ardent admirer and advocate of Hinduism and 
its praotioes is a Hindu—Long residence in India,, 
abdication of one’s own religion by a clear act of 
renunciation, adopting Hioduism by undergoing 
formal conversion to Hinduism, assuming a Hindu 
name, marrying in accordance with Hindu reli-- 
gioue rites and taking to the Hindu mode of life, 
are proofs that a non-Hindu has become a Hindu.. 
(Venhatasubba Bao,J.). RatansiD. MobABJIv. 
ADMINISTRATOR GENENRAD OP MADRAS. 

Ill I C. 364=52 Had. 160=28 M L.W. 674= 
1926 H.W.N. 648=A.I.R. 1928 Mad. 1279 = 

55 H.L.J. 478. 


--European convert to Hinduism is subject- 

to Hindu Law—Teat of conversion is not of domi¬ 
cile but of religion. {Venkatasubba Bao, /.)• 
BATANBI V. administrator-general OP' 
MADRAS. Ill I.C. 364=52 Mad. 160= 

28 H.L.W. 674=1928 M.W.N. 848 = 
A. I- R. 1928 Mad. 1279=55 M. L. J. 478. 
- When Hindu Law is applicable. 

A mere conversion to a religion would not neces¬ 
sarily involve the adoption of the laws as to in- 
heritance and succession obtaining among the ad¬ 
herents of that religion. But when the converts- 
aim at identifying themselves with the rest, strong 
eyid6no6 would be needed to ebow that they kept 
thiirown laws relating to social relatione, 
risge, inheritance and succession uninfluenced by 
the rules of law obtaining among the adherents or 
of the religion to which they became converts. 
{Kumaraswami Sastri, Devadoss and Wallace, 

MOOKKA KONE V. AMMAKDTTI AMI^L. 

108 I. C. 760 = 51 Mad. 1 = 27 M. L. W. 611 = 
A.I.R. 1928 Had. 299=54 M L. J. 174 (F.B.)* 

_ ^Wlien the law of survivorship applies. 

Conversion creates partition by operation ot 
Hindu Law itself and therefore the right of sur¬ 
vivorship does not survive, unless the convert has* 
shown as a matter of fact that he renounced the 
partition which his conversion ipso facto efieoted : 
A.I.R. 1921 Mad. 224. Expl.\ 1912 M.W.N. 386,- 
Foll.- 31 Bom. 26, Net .foil \ 9 M.I.A. 195 (P.C.)v 
Bel. on, {Wallace, J.). SUBBAYYA v. Rangayya 

105 I.C. 206=26 M L W. 361=* 
A.I.R. 1927 Mad. 888. 

_ Hindus who have been converted to Islam* 

frequently retain some, of their Hindu customs 
and in particular those relating to marriage aoo 
inheritance. {Waeir Hasan and Pullan, JJ-l^ 
BiNAiK DAT V. Mohammad Ghapub Khan. 

105 I.C. 496=4 O W N. 770 = A.I.R.1927 Oudh 

-A co parcener by conversion to an alien ' 

such as ^lahomadanism ceases to be a co paroeu 
and separation is caused immediately 
Sion: 9 M.I.A. 199 and 67 P.R 1916, FoU. 
tineau, J.). Mt. Jamna Bat t>. Gouda RAM. 

80 I.C. 819 = 6 L.L.J.«4- 

A. I. R. 1924 Lab. 479*. 
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HINDU LAW—Applicability—OonYorts. 

"■ ■ -Conversion to Muhammadanism—Presumption 

is that Muhammadan haw applies, hut may be rebut' 
ted. 

Where the family is descended from converts to 
Muhammadanism from Hinduism the presumption 
is that they follow Muhammadan Law. The pre¬ 
sumption is a rebuttable one. 

Instances showing that converts to Muhammad¬ 
anism had departed from strict Mahomedao Law in 
other matters could not be regarded as raising any 
presumption that Mahomedan Law, had been abro¬ 
gated by custom in matters of succession. But 
instances are relevant and of importance, not to 
prove Die special custom set up but to show that in 
spite of the fact that the parties are converts to 
Islam strict Mahomedan Law has not been invari¬ 
ably followed and thus weaken the presumption re¬ 
ferred to in 20 Bom. 53 and 45 Mad. 308. {Broad' 
way and Campbell, JJ.). Najim-UDDIN v. Abdul 
Hamid. 72 I. C. 845=A.I.R. 1923 Lah. 173. 

. There are among the Mahomedana certain 
groups whose ancestors were Hindus and professed 
the Hindu religion, and were then converted to 
Islam. Among these groups may be reckoned, as 
is shown by decided cases, Khojas, Sun!' Borahs, 
Molesalam Giraslas. Outoh Memons, Nassapooria 
Memons; and, lastly, Halai Memons. Halai 
Memons domiciled in Porobunder follow the 
Hindu Law of Succession, {hord Dunedin.) KHATU- 
BAI V. MAHOMED HAJI ABU. 72 I.C. 202 = 

47 Bom. 148 = 50 I-A. 108=27 C. W. N. 774= 

4 L.R P C. 42 = 37 C.L.J. 131 = 25 Bom L R. 127 = 

17 M. L. W. 208 = 32 M. L. T. 43 = 
A I.R. 1922 P.C. 414=44 M.L.J. 35 (P.C.). 


—Applicability—Cutchi Memons. 

- Succession—Hindu Law applies. 

The fact that a Cutchi Memon had signed a de¬ 
claration under the Cutchi Memon Act that ho was 
to be governed in all matters of succession by 
Mahomedan Law is immaterial in a case of his 
succession to a person who has not signed such a 
declaration, as his succession would be determin¬ 
ed according to the law applicable to that person. 
IMirza, J.). ABDUL SAKUR v. ABUBAKKAR. 

32 Bom.L.R. 215= A.I.R. 1930 Bora. 191. 

_ .Ex-communication—Decision of " Jamait" 

not arrived at in con$07iance with principles of jus¬ 
tice—Court has jurisdiction to interfere. 

The decision of the “Jamait” or Council of the 
Khoja community ex-oommunicating a person is 
within the scope of its authority if arrived at in a 
manner consonant with the ordinary principles of 
justice, but if it is not so arrived at the Court would 
have jurisdiction to interfere; 26 Bom. 174, Foil. 

(Wild A.J.C.). Fakir Mahomed Nanji w. agha 
KHAN. A.I.R. 1930 Sind 204. 

_ Hindu joint family sijstem does not apply. 

The Hindu joint family system is nob known to 
the law governing Cutchi Memons; and they can¬ 
not live jointly in the sense that the word is under¬ 
stood in Hindu Law. The fact that two people 
live in a house does not make them members of a 
joint family governed by Hindu Law. The mere 
fact that younger members of a Cutchi Memon 
family join in the business started by their head 
would not 'make them partners, nor the firm a 
business governed by the Hindu Law of family 
firm. (Tyahji, A.J.C.). TULSIDAS KESHOWDAS 
V. FAKIR Mahomed. 93 1. c. 321 = 

19 S.L.R. 376= A.I.R. 1926 Sind 161. 
- Hindzi Law of joint family does not apply. 

Outobi Memons have never adopted as part of 
their customary law the Hindu Law of joint 
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HINDU LAW—Applloabillty—Daneing girls. 

family or the distinction existing in that law 
between ancestral family, joint family and 
ancestral property they are subject by custom to 
the Hindu Law of succession and inheritance only. 

The presumption of Hindu Law that the money 
came from joint funds is not applicable to Muham- 
madans. There is no such thing as joint family 
property under the Muhammadan Law. {Raymond, 
A.J.C.). YUSIP Mohambd 1>. ABUBAOKER 
Ibrahim. 78 I. C. 817=A.I.R. 1923 Sind 26. 

- ‘Ancestral property—Son has no vested in¬ 
terest. 

The applioation of the rules of Hindu Law of 
custom to the Cutchi Memons is limited to rules 
of inheritanoe and succession and does not extend 
to the rules relating to the joint family property as 
applicable to Hindus. A son of a Gutebi Memon 
has no vested interest by birth in the ancestral pro¬ 
perty of his father; (1914) 10 Bom. L.R. 224 and 
(1915) 41 Bom. 181, Rel. on. {Shah. Ay. C. /. and 
Pratt, J.). Haji Oosman v. Harroon Saleh 
Mahomed. 68 I.C. 862 = 24 Bom. L.R. 978= 

47 Bom. 369=A.I.R. 1923 Bora. 148. 

- Hindu haw of joint family applies. 

The Hindu Law as to joint family and co¬ 
parcenary is applicable bo Cutchi Memons. It is 
however open to the parties to prove any special 
custom varying any particular incidence of the 
joint family law. {Case-lawfully discussed.) 

The question is not whether after conversion a 
custom sprang up among the Cutchi Memons at 
variance with the Hindu Law, but whether they 
retained their old law to any, and if so, to what 
extent. 

At the time of their conversion the Cutchi 
Memons were Hindus governed by the Mitakshaia 
and the normal state of their families was a system 
of a joint and undivided family, with a law of 
survivorship as elaborated in the Mibaksbara, 
whereby females were excluded in favour of male 
co-parceners, and w-ro only entitled to residence 
and maintenance. {Kumaraswami Sastri, J.). HAJEE 
Aboo BUCKER V. Ebrahim Hajee. 

70 I.C. 713 = 31 M L T. 183= 
A.I.R. 1921 Mad. 571. 
—Applicability—Dancing girls. 

- ‘Collateral successio7i obtains amongst sons of 

dancing girls. 

The rule of collateral succession obtains among 
the legitimate descendants of the two sons of a 
dancing woman whoso paternity is unknown, i. e., 
each branch can inherit to the other. 

It is a misnomer to call the son of a dancing 
woman whoso paternity is unknown an illegitimate 
son. The illegitimate son is one born out of wed¬ 
lock, ie., no marriage was solemnized between the 
father and the mother. In the case of sons of 
prostitutes or dancing women the paternity is un¬ 
known and it is only an euphemism to call them 
illegitimate sous. 

People who have been born in India and who are 
of the Hindu faith, and whose customs and man¬ 
ners are those of Hindus, are governed by the 
Hindu Law. In the case of a dancing woman or 
a Hindu prostitute her religion is Hindu and her 
customs, manners and observances are Hindu, and 
her sons are Hindus, and the Hindu Law therefore 
is applicable to them. It is consonant with reason 
and principle that when a particular system of law 
is made applicable to a sob of persons, the whole of 
that system should be applied and not portions of 
it, unless any custom, valid and binding, is proved 
to the contrary, or else the application of that 
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HINDU LAW—Applicability—Dancing girls. 

system is modified either by statute or by anything 
contained in the rules of that system. It is not 
necessary that in order to have heritable blood in¬ 
heritance should be traced through the father. It 
logically follows that the sons of a dancing woman 
or a prostitute have heritable blood between them. 
Hence there is heritable blood between the lines of 
their legitimate descendants. {Case'law discussed.) 
{Davadoss and Wallace, JJ.). ViSHWANATH MUDA- 
LI V. DORAISWAMI MUDAIjI. 

1925 M.W.N. 613= A.I.R. 1926 Mad. 1. 

- Joint family with rights of survivorship is 

possible—Right by birth is doubtful. 

There can be a co-parcenary of dancing girls, 
with rights of survivorship. But there is no case 
which goes to the length of saying that daughters 
of dancing girls acquire by birth an interest in the 
ancestral property. 

The parties were dancing girls. The mother, 
daughter and grand-daughtei all lived together, 
put their earnings together and behaved in all 
respects as members of a joint family. 

Held, that they constituted a joint family with 
rights of survivorship. 

Held, also that a mortgage of the joint property 
was binding on the other members of the family in 
so far as the amount borrowed had been spent on 
purposes binding on a joint Hindu family. 
XlCumaraswami Sastry, J.). P. KOKILAmbAd v. 
P. SUNDARAMMAL. 86 I.C. 632= 

21 M.L.W. 259 = A.I.R. 1925 Mad. 902. 


—Applicability—Dat Brahmans. 

■■ Bat Brahmans of the village Damun Chak 
tahsil Kharian, district Gujrat, are governed in 
matters of succession by their personal law namely, 
Hindu Law, and not by custom prevailing among 
their agriculturist neighbours. {Abdul Baoof and 
Addison, JJ.). Khazan Chand v. Pars Ram. 

90 I.C. 1045 = 6 Lah. 524=26 P.L.R. 627 = 
7 L.L.J. 499 = A.I.R. 1925 Lah. 646. 
—Applicability—Dayanandis. 

- Dayanandis are Hindus. 

Dayauandis are Hindus. If the Brahmos are 
Hindus, the Arya Samjists are more so because 
though professing to be monotheistio they believe 
in the supremacy of the Vedas. {Coutts and Adami, 
JJ.). SURAJ JOTE KUMAR V. ATTAR KUMARI. 

67 I.C. 550 = 1922 P.H C.C.235= 
3 P.L.T. 551=1 Pat. 706 = 
A.I.R. 1922 Pat. 378. 


—Applicability—Gharbari Gosavis. 

--Except BO far as their particular customs 

apply, the Gharbari Gosavis are governed by the 
usual law as to Hindus. (Lord Phillimore.) HARI* 
GIR V. BHARATHI. 88 I.C. 343=21 NX.R. 127- 

22 M.L.W. 355=1925 M.W.N. 414- 
A.I.R. 1925 P. C. 127 (P.C.). 


—Applicability—Gond. „ , i* 

_ —O’o 7 id is not a Hindu—Hindu Law applies to 

the extent it has been adopted. 

A Gond is not a Hindu and is not governed by 
the Hindu Law. In the case of any particular 
Gond it can of course be proved that this ^ 

any largo body of Gonds in which he is 
has adopted any particular customer all the 
principles of Hindu Law, by becoming to 

the Hindu religion or otherwise, so that they are 
now bound by that custom or those principles, but 
it is for the party who alleges this t® 

Credible evidence that on the points, which most 
frequently arise, involving personal law, custom 
of the family or body difiers in no respect from that 
o£ Hindu families in the locaility, would sumco tot 


HINDU LAW—Applicability—Jains. 

an inference that all the principles of Hindu Law 
might have been adopted. It would then be for the 
opposite party to show that although part of the 
Hindu Law might have been adopted, the parti¬ 
cular custom which governed the disposal of the 
suit had not been adopted : A.I.R. 1928 Nag. 817, 
Bel. on. {Macnair, Offg. J.O.). Mirari t>. HANSLAI/. 
121 l.G. 639=26 N L.R. 111= A.I.R. 1939 Nag. 97. 

- "Pet Hallifax, A.J.C. —Hindu Law cannot be 

applied to Gond family unless it is shown that it 
has adopted rules of Hindu Law: A.I.R. 1923 Nag. 
317, ‘Foil. {Mohiiiddin and Macnair, A.J.Os.), 
MT. BARJABAI t). GANQABAM. 118 1.0.871= 

A. 1. R. 1930 Nag. 35. 
— — —Id, the absence of auy evidence as regards the 
law which the Gonds follow a mother of a minor is 
a preferential guardian to a grand-mother. {Mae- 
nair, Offg. J.C.). NABBADI v. Ohotti. 

117 I. C. 281 = A. I. R. 1929 Nag. 129. 

--Gonds are not Hindus : A.I.R. 1923 Nag. 317 

and 2 N.L.J. 129, Foil. The Raj Gonds are no ex¬ 
ception to this rule and they also are not governed 
by the Hindu Law. {Biker, J.C.). JANKUBAI i>. 
PARVATI. 87 I. C. 1036 = A.I.R. 1925 Nag. 333. 
- Gond is not a Hindu—Family custom — Cus¬ 
tom adopting Hindu Law could be proved. 

A Gond is not a Hindu and is not governed by 
the Hindu Law. In the case of any particular 
Gond it can of course be proved that his family or 
any largo body of Gonds in which he is included 
has adopted any particular custom or all the prin¬ 
ciples of Hindu Law, by beoomiog converts to the 
Hindu religion or otherwise bub it is for the party 
who alleges this to prove it. {Hallifaz and KotvaU 
A.J Cs ). ViTHOBA V. Lal Singh. 76 I.C. 980= 

19 N.L-R. 104 = A.I.R. 1923 Nag. 317. 


Applicability—Grahast Gosains. 

\ Grahast Gosain or Bairagi is governed by 

^ m * 4 ^ 


the ordinary rules of Hindu Law unless it is pro¬ 
ved that any special custom applies : Sheoshankar 
Oir V. Rama Krishna Puri, 8. A. No. 619 of 1909, 
Diss. from. {Hallifax and Macnair, A.J.Cs.). 
ITWARIDAS V. BODHAN. 17 N. L.R. 29 = 

A.I.R. 1921 Nag. 54. 

—Applicability—High caste Hindas in Pnnjab. 

__ -High caste Hindus in Punjab-^Eindu Law 

*^^E^n in the Punjab, the high caste Hindus living 
in towns and working as traders are presumably 
governed by Hindu Law and in the absence of 
sufficient evidence it cannot be said that that law 
is superseded on any partioluar point by custom. 
(Hartineau and Zafar Ali, JJ.). MT. Bal KAUR 
« DEOKT. 73 I.C. 109 = 4 Lah. 236= 

6 L.L.J. 69=A.I.R.1923 Lah. 579. 
—Applicability—Illegitimate sons. 

■Hindu Law does not apply to illegitimate 


>ons of a Hindu by a Mahomedan oououbine and 
ihey are not even entitled to maintenance on 
veneral principles of equity. {Chevis and Le BoS“ 

kanol, JJ.). Charanjit Sinqh v. Amir Ali. 

64 I.C. 892 = 2 Lah. 243= A.I.R. 1921 Lah. 121. 
—Applicability—Jains. 

•The Hindu Law applies to the Jains in ^c 


X AAV —w -- 

ibsence of custom varying the law: 81 0. It 
. A. 688 (P.O.) ; 4 0. 744 (P.O.); 23 Bom. 257. W- 
0 . (Marten, C. J. and Patkar, J.). BhikUBAI 

IHUNIDAL V. MANILAL. 32 Bom. L.R. 

A.I.R. 1930 Bom. 917. 

■Widow and mother take limited interest as 


mder Hindu Law. .. . 

A widow belonging to the community of D 
ihrimali Shwetambar Jains in Bombay has no 
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HINDO L&W—Applicability—Jains. 

larger powers over the immovable property inherit* 
ed from her husband than an ordinary Hindu law. 
And the mother inheriting as an heir after the 
widow is not competent to deal with the property 
inherited from her son. She gets only a limited 
interest. (Mhr/eii, G,J. and Patkar, J.). BHIKUBAI 
ChunilaIj V. Manilal. 32 Bom. L.R. 1217 = 

A.I.R. 1930 Bom. 517. 

I - A Jain mother is not competent to make a 
gift of a largo portion of the properties in favour of 
charities. {Marten, C.J. and Patkar, J,). BHIKUBAI 
CHONILAri V, MANILAti. 32 Bom. L.R. 1217 = 

A.I.R. 1930 Bom. 517. 
■ J ains are primarily governed by Hindu Law 
subject to the proof of any custom that might be 
set up : 74 P.R. 1916; A. I. B. 1927 Mad. 228, Poll. 
{Broadway and Hilton, JJ.). Pbe>i Saqar «. R.4M 
GOPAL. A.I.R. 1929 Lah. 814. 

-Succession is governed by Hindu Law unless 

special custom is pleaded and proved. 

Unless a special custom is pleaded and proved, 
the ordinary Hindu Law governs succession 
amongst the Jains. It cannot be assumed that 
they do possess a peculiar custom of inheritance 
with refotenoe to the property which devolves 
upon a Jain widow from her husband and repotted 
decisions cannot supply the place of evidence and 
any fact relating to custom has got to bo proved by 
the production of evidence bearing upon the ques¬ 
tion sought to be proved : 16 Bom. 347 ; 4 Cal. 744 
(P.C.); 32 All. 247 (P. C.) and 2 C. W. N. 154, 

; 1 All. 688 (P. C.), Disf. (Sen and Ntama- 
tullah, JJ.). Mt. Bulagan V. Ratan Lae. 

110 I.C. 546 = 26 A.L J. 1196= 
A.I.R. 1928 Ail. 6S6. 
- Widow cannot adopt without consent of hus¬ 
band or his sapindas. 

Adoption amongst Jains is regulated by the 
ordinary Hindu Law, and it is for the Jains to 
allege and prove any custom diSerent from the 
normal Hindu Law and usage in the country in 
which the property is located and the parties reside. 
Therefore, the consent of the husband or his 
sapindas is necessary to validate an adoption made 
by a Jain widow : 4 Cal. 744 (P.C.); 2 C.W.N. 151 ; 
8 W.R. 116 ; 30 All. 197 ; 10 Bom. H. C. R. 241; 

and 16 Mad. 182, Foil. {Kumaraswami Sastri, Offg. 
C.J. andCurgenven, J.). GATEPPA v. Eramma. 

99 I.C. 593 = 50 Mad. 228 = 
26 M.L.W. 408= A.I.R. 1927 Mad. 228 = 

51 M.L.J. 737. 

_ Jains are governed by Hindu Law in absence 

of special custom. 

The ordinary Hindu Law applies to Jains in the 
absence of proof of special custom varying it, and a 
widow among Jains holds a limited interest in the 
joint family property of her husband and his 
brother in the absence of any special custom; 
4 Cal. 744, Foil. ; 1 All. 688 (P. C.) and 27 Cal. 379, 
Dist. {Daniels and King.JJ.). NEKRA^E SiNGH 
V. SHRINIWAS. 96 I.C. 639 = 24 A.L.J. 731 = 

A.I.R. 1926 All. 586. 

Per Mukerji, J. —Adoption among Jains is more 
a matter of custom than of spiritual necessity. 
Even a married man may be adopted among them. 
(Lindsay and Mukerji, JJ.). Mitar Sain v. Data 
ram. 87 I.C. 724= A.I.R. 1926 AU. 7. 

^^^^^^^»Agjrrwallas generally adhere to Jamisnr and 
repudiate the Brahminioal doctrines relating to 
obsequial ceremonies, the performance of Scaddh, 
the offering of oblations for the salvation of the 
soul of the deceased. They do not believe that a 
son, either by birth or by adoption, confers spiri- 
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tual benefit on the father: 10 B.H.G.O. 241, Ref, 
{Mr. Ameer AU.) DHANRAJ v. SONI BAI. 

87 I.C. 337 = 1923 M.W.N. 692= 
30 C.W.N. 601 = 23 A. L.J. 273= 
2 O.W.N. 335 = 21 N.L.R. 50=52 Cal. 482 = 
6 L.R.P.C. 97 = 27 Bom. L R. 837=52 I. A. 231 = 
A.I.R. 1926 P C. 118 = 49 M L J. 173 (P C.). 

■ "Among the Jains a widow enjoys absolute 
power of disposal over property inherited by her 
from her husband whioh was not his ancestral 
property. {Baker, Offg. J.C.). Mt. SANO v. PuRAN 
SINGH. 78 I.C. 461 = A.I.R. 1925 Nag. 174. 

Jains are Hindu Dissenters—Custom inust be 
proved if exemption from Hindu Law is claimed. 

Jains are Hindu Dissenters and when a custom 
is set up by thorn in contravention of the ordinary 
Hindu Law, the custom must be proved • subject to 
the requirements as to the proof of any other cus¬ 
tom varying the ordinary Law. But when so 
proved, efiect must be given to tho custom. {Baker, 
Offg. J.C.). Mt. Sano v. Poran Singh. 

78I.C. 461 = A.I.R. 1928 Nag. 174. 

^Jains may adopt in dattaka form. 

There is no auchoricy to show that Jains cannot 
adopt in the Dattaka form or that an adopted son 
among Jains oia, in no case, become a member of 
the family of his adoption. [Broadway and Abdul 
Qadir, JJ.). GOPI MAE v. PANNALAL. 

72 I.C 424 = A.I.R. 1924 Lah. 339. 

—Jains are subject to Hindu Law in matters 
of alienation except where a special custom is 
proved. {Broadway and Brasher, JJ.). Chhajjhu 
Mal v.Kundal Mae. 70 I.C. 838= 

A.I.R. 1923 Lah. 53. 

- 'Jains generally adhere to Hindu Law—Hindu 

Law of adoption applies in absence of contrary usage 
—Sitambari Jain widow can adopt a boy, even mar¬ 
ried, to her husband withoiU husba7id's authority. 

The Jains are of Hindu origin ; they are Hindu 
dissenters. Although generally adhering to the 
ordinary Hindu Law, that is, the law of tho three 
superior castes, they recognise no divine authority 
in tho Vedas and do not practise the Shradhs, or 
ceremony for tho dead. The due performance of 
the Shcadhs, or religious ceremonies for tho dead, 
is at the base of the religious theory of adoption, 
but the Jains have so generally adopted tho Hindu 
Law that tho Hindu rules of adoption are applied 
to them in the absence of some contrary usage. 
The only ceremony necessary to the validity of an 
adoption among the Jains is tho giving and taking 
of the adopted son, actually putting of the boy in 
tho lap of the adoptive father or mother is nob 
necessary. 

Among tho Sitambari sect of Jains the widow of 
a sonless Jain can legally adopt to him a son with¬ 
out any express or implied authority from her 
deceased husband to make an adoption and the 
adopted son may bo at tho time of his adoption 
a grown-up and married man. {Sir John Edge.) 
SHEOKUAUBAI V. JEORAJ. 61 I.C. 431 = 

16 N L.R. 170=1920 M W.N. 627 = 
25 C.W.N. 273=A.I.R 1921 P C. 77 (P.C.). 
- Jains—Adoption being merely temporal, varia¬ 
tions from general law have been recognized. 

Among the .Tains adoption is a more temporal or 
secular arraiigenaont and has no spiritual or religious 
object or significance; and consequently several 
variations from the ordinary Hindu Law have been 
judicially upheld as valid among them. {Macleod, 
C.J. and Fawcett, J.). PARSHOTAM GANPAT u. 
Venichand GANi’AT. 61 1.0.492 = 45 Bom. 754 = 
23 Bom. L.R. 227= A l.R. 1921 Bom. 147, 
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■ Jains have so generally adopted the Hindu 
I..aw that the Hindu rules of adoption are applied to 
them in the absence of some contrary usage : 

25 O.W.N. 273 (P.a), 14 M.I.A. 570 (P.O.), 

Ref. {Macleodt C.J. and Fawcett, J.). PARSHOTAM 
Ganpat V. Vbnichand GANPAT. 61 I.G. 432= 

43 Bom. 754 = 23 Bom. L.R. 227 = 

A.I.R. 1921 Bom. 147. 
—Applicability—Kayasthaa. 

—- -Lapses front orthodox practices do not entail 

degradation — Kayasthas—Bihari Kayaslhas are not 
$udras-~Adoption—Rules of dwijas apply. 

A Hindu does not cease to be so merely by occa¬ 
sional lapses in matters of diet and ceremonial 
observances from orthodox Hindu practice.^ The 
principle will equally apply where the question is 
whether the members of a regenerate class have 
ceased to belong to it by reason of such lapses. 
The Kayasthas are not Sudras, but belong to the 
three regenerate classes and their abandoning the 
performance of Upanayanam ceremony will not de¬ 
grade them to Sudradom. In any case the Behari 
Kayasthas are not Sudras. All of them came down 
from Upper India and are governed by the laws and 
customs which prevail there: 10 Oal. 688, Diss. from. 
Therefore, the rule prohibiting an adoption of a 
daughter's son, mother’s sister’s son and sister s 
son among the three regenerate classes does apply 
to them unless varied by family custom. (Hindu 
Law texts and case-law fully reviewed.) (Jwala 
Prasad and Bucknill, JL). ISUWARI PRASAD v. 
RAI llARt PRAS.AD LAL. 106 I.G. 620- 

8 P.L T. 34 = 6 Pat. 506 = A.I.R. 1927 Pat. 145. 

—Applicability—Khoja Muhammadans. 

_—Hindu Law applies to Khoja Muhammadaus 

with regard to the question of succession and. in¬ 
heritance only. But principles relating to joint 
family are not applicable to Khojas. (Percival, 
J.C. and Aston, A.J.C.). MAHOMED Kassim v 
NATHO BHANO. 107 I.C. 211 (Smd). 

■—Applicability—Kurmi Mahtos. 

- -Manblium district — No lex loci Kurmi 

Mahtos—It is a guestio7i of proof if Dayahhaga or 
Mitakshara applies to than. , , i ,, t 

Per jUacp/ierson,The term “ aboriginal, _ at 
least in Chota Nagpur, denotes race only. It im¬ 
plies nothing as to religion which may be even 
within the same tribe Animism, a slight veneer of 
Hinduism, various intermediate stages of Hin¬ 
duism, or Christianity. On the other hand,the term 
“ Hindu ” has iu Chota Nagpur reference only to 
religion. The Kurmi-Mahtos of the Manbhum dis¬ 
trict are racially an aboriginal tribe. 

It is far from settled law that the Dayabhao 
system is the lex loci in the district of 
particularly the north and the western half, ^ 
deed in any part of the district. Like 

Chota Nagpur and the Jungle f 

of Manbhum was until comparatively recen 

outside the Hindu pale. i. ^ TTin^ii 

There is no lex loci as to the systopi of Hindu 

Law which prevails in Manbhum or in a y . 

H it oannit be predicated of a Hmda ^ f 

from the local tribes that ho telonge 
of law to any particular school of Hindu Law 
whether Mitakshara, Diryabhaga 
a matter of proof in each case 

ooveraod by a particular school. The onus, is upon 

the person who alleges that ad- 

bceii discarded and that the aboriginal conceit ad 

hores to a particular school of Iiind,u Law in the 
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matter of inheritance. (Dawson-Miller, O.J. and 
Maepherson, J.). KBITTIBASH MAHTOS? v. BU- 
DHAN MAHTANI. 89 I.C. 796=6 P.L.T. 601= 
1926 P.H.G.G. 129= A.I.R. 1925 Pat. 733. 

—Applicability—Lingayata. 

■ -Lingayats whose only God is Shiva and who 
acknowledge the authority of the Vedas are bound 
by Hindu Law except in so far as it is modified by 
custom : A.I.R. 1927 Mad. 228, Ref. (Kumaraswami 
Sastriand Walsh, JJ.). SomasbkhArA v. MAHA- 
DEVA. 63 Mad. 297=A.I.R. 1980 Mad. 496. 

—Applicability—Mahomedans. 

-There is a presumption that Muslims are 

governed by Muhammadan Law, and if a person 
alleges that Cutchi Memons are governed by Hindu 
Law by custom, the burden of proving the eastern 
lies on him and the onus will be discharged by 
proof of actual instances in which the alleged cus¬ 
tom has been followed. {Tyabji, A, J. G.). 
THULSiDAs KeshaVDA s v. Fakir Mahomed. 

93 I.C. 321 = 19 S L R. 376= 
A.I.R. 1926 Sind 161. 

—Applicability—Makkathayam Thiyyaa. 

- Makkathayam Thiyyas are governed by cus¬ 
tom—Hindu Law is to be adopted in cases where 
custom is not proved on any particular matter. 

The Makkathayam Thiyyas are governed by tho 
customary law and when a question arises as to 
what is tho rule of law governing them on any 
particular matter, the Court has to see what is the 
rule of customary law obtaining amongst them m 
that matter and in cases whioh are not sufficiently 
covered by prior decisions, the question will have 
to be determined with reference to the evidence in 
the ease; 17 Mad. 184, Expl.\ 19 Mad. 440 and 

19Mad. 1, .... 

In the absence of any satisfactory evidence to 

show what exactly is the rule of the customary law 
in any particular point, the rule of Hindu Law ?n- 
that point must bs presumed and adopted to be the 
rule of the customary law obtaining amongst the 
community on that point. The presumption there¬ 
fore will be useful and will hold good only if 
satisfactory evidence is not as to 'what 

is tho rule of the customary law, 39 427 

and S,A., 2092 of 1920, Diss from ; 16 Mad, 281, 
Ti'rnl and Poll.', A. I. R. 1921 Mad. 661, Ref. 
{Waller and Madhavan Nair, JJ.). PATTUKKA- 
Vat rnAKIITTI V. KOTHBMBRA CHANDUKUTTI. 

A.I.R. 1927 Mad. 877 = 83 M.L.J. 368. 
_Snnlicability—Marathas. 

^--^Marathas of the five families and 96 families 

are Kshatriyas. 

Tha popular view lays down three tests for deter¬ 
mining the class to whioh a Hindu belongs: (1) the 
consciousness of the caste; (2) its customs; and 
(3) the acceptance of that consciousness by tho otwt 
o.rstes. Dividing the Marathas, therefore, into the 
three sub-divisions well recognized among ^ them¬ 
selves, viz., tho five families, tho 96 families and 

the rest, the first two classes are proved ^ be 
legally Kshatriyas, judged by the three testa ; Casa* 
laio discussed. (Madgavkar and Patkar, JJ.). BUB- 

RAO V. RADHA. trto* 

52 Bom. 437 = 39 Bom.L.R. 692- 

A.I.R. 1928 Bom. 295. 


—Applicability-Migration. , the 

-A dispute was as to property situated in 

Bombay Presidency. The family, to wbioh the 
property belonged, observed old oustoma prevailing 

on tho Delhi side. 
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Held, that tlie family maab have sprang from 
Delhi, from where the ousnoms had been introdao- 
ed in their present place. The family was. there¬ 
fore, governed by Benares and nob Bombay Sohool. 
{Lord BuckmasUr.) BA.tjKISA.N DBVOaA.ND v. 
KtTNJAIiAL HlRATjA-ti AQ^RWAIiS.. 122 1 G. 1 = 

32 Bom.L R. 331=31 C L.J. 237 = 
31 M.L.W. 625 = A.I.R. 1930 P.C. 133 = 

38 M.L.J. 338 (P.O.). 

•Person migrating, or territory transferred to 
another province—Se is pre3u*nid to have carried 
his personal law with him. 

Whether it is oase of an individual migrating 
from one proviace to another, or a oise of territory 
where he resides being transferred from one pro¬ 
vince to another, the presumption until contrary is 
shewn is that he carries his personal law with him. 
Where, therefore, North Kanara District of Madras 
is transferred to Bombay Presidency, Mayukha 
oannot bo said to apply to it simply because of such 
transfer: 13 W. R. 47 and A. I. R. 1921 P. 0. 59, 
Bel. on. {Kumarastoami Sastri and Walsh, JJ.). 
SOMASEKHABA V. jMAHA.DEVA. 53 Mad. 297 = 

A.I.R. 1930 Mad. 496. 


•Law. 


The law existing at the time of migration 
continues to govern the migrated members until it 
is renounced. {Findlay, J, C. and Sahhidar, A. J. 
C.). TUIM8AK0\3 y. MP. M\T[T.4.B4.t. 

' 124 I.C. 603= A.I.R. 1930 Nag. 22 j. 

-Pcrcon inigratinj carries his personal law. 
When a person migrates jrom one country to 
another, there is a pcssumptioa that ho carries 
with him his personal law and unless there is 
something to show that ho has adopted the law 
of his now domicile, he must bo deemed to bs still 
covorned by theold law. {Lindsay and Sulaiman, 
JJ.). SUKHBIR Sings V. MANOBtSAE R.40. 

' 100 1.0.778 = 43 All. 302=23 A. L. J. 189 = 

A. I. R. 1927 All. 252. 

_ Family resident in Bengal claiming to be 

governed by Mita.kshara.-Proof o/ miyralicu 
Where the parties who were residents of Bengal 
claimed to bo governed by the Mitakshara and the 
evidence only proved that at sometime or other 
they must have migrated from outside Bengal bub 
whore it could nob be ascertained as to when this 
migration took place or from where the parties’ 
ancestors had come and the p.arties availed of only 
the services of Bengali priests on ordinary occa¬ 
sions and only on important occasions procured 
tho services of an up-country Misra Brahmin. 

Held ■ that tho ovidouoe was not sufficient to 
prove that the parties were governed by Mitakshara 
aa allogei. {Greaves and Mukerji, JJ.). NaGENDRA 

>tath Roy y. JugaIj Kishorb Roy. 

90 I.C. 281 = 29 C.W.N. 1032 = 43 C.L J. 83= 

A.I.R. 1925 Cal. 1097. 

_ .Migrating family—Personal law continues to 

apply unless renounced. 

Tlie personal law of a migrating family will 
Hovornthem in their new domicile if it was the 
personal law at the time of migration and provided 
that thev have nob ronouncod the law of the pro¬ 
vince from which they have migrated. (Spencer. 
n/7W C J and Kumaraswami Sastri, J.]. MAHA¬ 
RAJA OF koBHAPUR y. 8UND.iRAM AYYAR. 

93 rc. 705 = 48 Mad. 1= A.I.R. 1925 Mad. 497. 

. Migrating family. . , , 

Employment of local priests under suporvi- 
Blon of family priests does not prove adoption of 
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local law, Per Spencer^ Offg. C.J, {Spencer, Offg, 
O.J. and Kumaraswami Sasiri, /), MAHARAJA OP 
KODHAPURy. SUNDARAH AYYAR. 93 I.C 703 = 

43 Mad. 1 = A.I.R. 1923 Mad. 4J7. 
- •')Jigrating family—Party pleading the origi¬ 
nal law as different from local law must prove. 

When a Hindu migrates, he is entitled to carry 
his own law, that is to say, the personal law from 
his home of origin, to the now place. He may conti¬ 
nue to observe these rules or laws or may abandon 
them : but where the law to be pleaded is difieront 
from the law prevailing in the locality, it must 
be on the party who pleads that law, to say so. 
{Mukerji and Daniels, JJ). Shyatvi LAL Shah, 
In re. 86 I.C. 729=6 L.R A. Civ. 136 = 

49 All. 843=A.I.R. 1923 All. 648. 
——Where a family migrated from one territory 
to another and preserved its ancient ceremonies 
and practices, tho presumption is that it also pre¬ 
served its personal law of sueoession ualess there 
is proof of the renuaciabion of the original law for 
that of the place migrated to. {Lindsay and 
Kanhaiya Lai, JJ.) JAWAHIR LaL v. Jevan Lal. 

79 I.C. 861 = 43 All. 192=22 A.L.J. 49 = 

3 L.R.A. ClY. i39=A I.R. 1924 All. 350. 

. -Migrating family going to Bengal need not 
show immigration before Dayabhaga. 

For a family ociglually, coining from north west 
of ludia and residingin Bengal, it is not absolutely 
necessary to prove immigeat-on since the establish- 
mout of the Dayabhaga system and tho continued 
practico of Mitakshara customs in order to s’uow 
that the family is governed by Mitakshar*. The 
necessary proof of origin and practice is -enough : 
31 O.L.J. 52, Expl. {Walmslcy and S%hrawardy, 
JJ.). RAMBSH Chandra Sinha v . \Id. Elahi 
BUSSH 79 I. C. 309 = 50 Cal. 898 = 

A.I.R. 1924 Cal. 383. 

- —Migrating family—New school adopted— 

Revival by one member not permissible. 

Where a Hindu family migrates from one pro¬ 
vince to another, the presumption is that it carries 
with it old laws and customs as to successioa and 
family relations bub this presumption may ba re¬ 
butted by proof than tho family has adopted tho 
law and usages of tho place bo which it has migrat¬ 
ed, and onco it is proved that a new family usage 
has gro vu up in the course of generatious, possibly 
with the coucurrence or acquicsoence of families of 
the same group, it furnishes tho governing law of 
the family. It would obviously lead to much oon- 
fusioa and abuadaut litigation, if the law permit¬ 
ted arbitr.ary attempts to revive and give effect to 
the original usages, after they had boon clearly 
abandoned, and the abandonmont had been acr;ed 
upon so loug as to result in the adoption of new 
usages. It is thou not opeu to a member at any 
time to disclaim his personal law and adopt another 
at his choice; if this were permissible chaos could 
be the only result. {Mookerjee and Cuming, JJ.)t 
S.ARADA PRASANNA ROY v . UMA KANTA. 

77 I. C . 459=37 C. L.J. 233=50 Cal. 370 = 

A.I.R. 1923 Cal. 485. 

■ Migrating family—Law of original country 
prlma facie. 

The law of succession is in any given case to be 
determined according to tho persou.al law of the 
individual whose succession is in question. If 
nothing is known about a man except that he lived 
^ in a certain place, it will bo assumed that his 
personal law is the law avhich prevails in that 
place. Inthataonso only is domicile of import¬ 
ance. But if more is known, then in acooidanoe 
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witii that knowledge his personal law mast be 
determined unless it can be shown that he has 
renounced his original law in favour of the law of 
the place to which he migrated. Original law is 
law which prevailed at the time of migration. The 
law governing succession to Maharashtra Brahmin 
whose ancestors had at one time lived in the 
Bombay Presidency is the law applicable there and 
his daughter takes an absolute estate in his pro¬ 
perty after his death. {Lord Dunedin,) Balwant 
RAO V. BAJI Rao. 57 I.C. 543 = 48 Cal. 30 = 

47 I. A. 213=16 N.L.R. 187 = 18 A.L.J. 1049 = 
22Bora. L.R. 1070 = 28 M.L T. 157 = 
12 M.Ij.W. 679=1920 M.W.N. 483=3 N.L.J. 231 = 

25C.W.N. 243 = A.I.R. 1921 P C. 59 = 

39 M.Ii.J. 166 (P C.). 

-Now domicile — Connection with original 

home maintained—Presumption is that the law ap¬ 
plicable originally continues to apply, in matters 
of succession. (Byoudwny and Campbell, JJ.). 
Nazu-ud-din V. Abdul Hamid. 

72 1. C. 843 = A.I.R. 1923 Lab. 173. 
■It nothing is known about a man except that 
he lived in a certain place, it will be assum jd that 
his personal law is the law which prevails in that 
place : 16 N, L. R. 187 (P.G.). Foil, (Origin of 
Gujars of Nimar District traced.) {Balten, J. C.). 
Ramphabai V. Totaram. 71 I. C. 727= 

6 N.L.J. 31= A I R. 1923 Nag. 183. 

-Hindu from the Punjab is prima facie sub 

ject to the principles of the Milakshara School of 
Hindu Law. {Ttutledqp, C,J. and Aft/a Bu, J,). C. S. 
MAHA SABHA V. AMMA SOHAN LAL. 104 I.C. 119 = 

6 Bur. L.J. 105= A.I R. 1927 Rang. 236. 
-Although the migration may take palco be¬ 
fore a particular commentary, e.f?*. *1^® Tklayukha 
was written, it may well be that the rule embodied 
in the commentary was in force in earlier times 
and that on this point the commentary only em¬ 
bodied and defined a pre-existing cunom : 24 A. 273 
(P.C.), {Batten, J.C.). Rimphabatw. Tota- 
BAM, 71 I. C. 727=6 N. L J. 39= 

A.I.R. 1923 Nag. 188. 

—Applicability—Mithila. 

-Pet Das. /.—The Mitakshara is of authority 

in Mithila except in regard to those matters whore 

there is a diilorence ofo pinion between Vijnanes- 
vara and the Mithila commentators. {Daw^n^MilUr, 
C. J. on difference between Das, J- Foster, J.). 

A1TENDR4 SINHH V. RAMBSWAR SiSGH. 

88 I.C. 141=87 I.C. 849 = 4 Pat. 510 = 
6P.L.T. 634= A.I.R. 1925 Pat. 625. 

•—Applicability-—Naiks. 

- —Hindu Law applies to Naihs—Even 

are qoverned by Hindu Law %f they 

amf other reunion with a personal law—It 

to aboriginal tribes though complete conversion to 

Brahmanical religion is not proved. 

Hindu Law should be applied to tho Naiks^ 
Even those who abandon tt® the Srut s 

and Smritis and do not . another rohgmn 

Bigtiifyine thereby their intention to adopt the 
laws of succession of the community following the 
roUgion neX adopted, will be governed by the 

Hindu W. The Hindu Law as now understood 

le the law of the Srutis and Smritis 
recogaizod customs as administered ^“^“terpr.ted 
in the light of the judicial decision the aai^ 

law is applicable to all who have adopted some 

other personal laws of their own. T „ cn/.Vi 

will apply not only to the Aryan settlers and such 
aboriginal races as have been complotoly absorbed 
in the Aryan community but also to the doscen- 


HINDU LAV—ApplicabiUty—Raj-Chanvasl. 

dauts of the original tribes who more or less avoid¬ 
ed the complete conversion to the Brahmanical 
religion. {Jwala Prasad and Ross, JJ.). Ram 

Pergash Singh v. Mt. Dahan Bibi. 

78 1.0. 749=3 Pat. 152=5 P.L.T. 203= 
1924 P.H.C C. 85= A.I.R. 1924 Pat. 420. 
—Applicability—Namhoodpis. 

- Namboodris are governed by Hindu Law in 

absence of proof of special usage or custom to the con’ 
trary. 

Where the illom oi a Namboodri consisted of a 
father who was an idiot, his two sons who were 
minors and their step-mother who was managing 
the household and looking after the minors and 
where the step-mother borrowed money on mort¬ 
gage of family properties for family necessity and a 
suit was brought to enforce the mortgage, 

Held, that there was no authority of the mort¬ 
gagor either as guardian of the members of the 
family or its surviving efficient member to mort¬ 
gage the family estate and that the mortgage was 
not enforceable against the family properties since 
a mere de facto guardian has no such power. 

The Hindu Law as contained in the Mitakshara 
is the law that governs the Namboodris at Malabar 
save in so far as it is proved to have been modified 
by usage or custom having the force of law. 
Therefore in the absence of either party proving 
that a special usage or custom not known to the 
ordinary Hindu Law has bsen established by pre¬ 
cedents or otherwise, Courts will ordinarily apply 
only the Hindu Law to Namboodris. {Jachson, 
J.). T. M. Narayanan nambudiri v . K. Ra- 
VUNNI NAIE. 84 I.C. 973=20 M.L.W. 876= 

35 M. L. T. 127 = 1924 M.W.N. 792= 
A. I. R. 1925 Mad. 260=47 M. L. J. 686. 
—Applicability—Oatcaste. 

-Person belonging to a regenerate class 

though degraded is governed by rules governing 
that class. {Jwala Prasad atwZ Ducknill, JJ.), ISH- 
WARi Prasad v. Rai Hart Prasad Lad. 

106 I.C. 629=6 Pat. 50'3 = 8 P.L.T. 34= 

A.I.R. 1927 Pat. 145. 

—Applicability—Powars. 

- —Powars of C.P. are not governed by Bombay 

School. . . _ , 

The Powars of C.P. are not governed by Bombay 
School of law and though after thoir migration to 
the Central Provinces they came into close contact 
with the Mahrattas and have inevitably been 
tinged thereby in matters of language, dross, mar¬ 
riage ceremonies and the like, they did not come 

from the Bombay Presidency, bringing with them 
Bombay customs. {Findlay, J>C,). MT. RUKHMA- 
BAI w. JAIPAL. 100 I.C. 457 = 23 N.L.R. 108= 

A.I.R. 1927 Nag. 122. 

—Applicability—Rajbansis. 

--^Family of Rajbansis of Bengal of non-Hindu 

origin alleging to be governed by Hindu Law— 
Hindu names—Hindu "priests—TIindu castes and 
gotras—Observed Hindu ceremonies and Hindu 
secular and ritual observances— Hindu Law (Daya- 
bhaga) held applicablo. (B. B. Ghose and Panton, 
JJ.), narendra Narain V. N vgendra NARAIN. 

118 I.C. 342=50 C.L.J. 267= 
A. I. R. 1929 Cal. 577. 

--Rajbansis of Bengal are governed bv 

Hindu Law. {0. C. Ghosh and Panton, JJ .). SAN- 
TALA BEWA V. BADASWARI DASl. 73 I.C. 11- 
27 C.W.N. 669 = 50 Cal. 727 = A.I.R. 1924 Cal. So* 

—Applicability—RaJ-Chaurasi. , , 

- Lachmipur RaJChaurasi ts governed by 

Hindu Law. 
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HINDU LAW—ApplioabUity—Rajgonds. 

The Lachmipur Raj-Ohaurasi even supposing its 
origin to be not Hindu had adopted in general not 
only Hindu religion and Hindu social usages, but 
also the Hindu Law regulating the succession of 
landed property, and this though, there were still 
some relics of non-Hinduism. {Lord Phillimore.) 
SAHDEO NARAIN V. KUSTJil KUMARI. 

71 I.C. 769 = 2 Pat. 230=4 P.L-T. 217= 
50 I.A. 58=37 C.L.J. 369 = 25 Bom. L-R. 560= 

1923 M.W.N. 377 = 32 M.L.T. 121 = 
27C.W.N. 901=18 M.L.W. 597 = 
A.I.R. 1923 P.C. 21 = 44 M.L.J. 476 (P.C.). 

—Applioahillty—Rajgonds. 

■ -Rajgonds are governed by Hindu Law. 
{Kvnkhede^ A.J. C.). Ramnath v. Sakalsi. 

78 l.G. 183=A.1.R. 1924 Nag. 330. 

-Raj Gonds of Bhagi in Bhandara District are 

not governed by Hindu Law and, in absence of 
custom, a question of guardianship must bo decided 
as per justice, equity and good conscience. 

Certain minors of a Gond family with their 
mother lived jointly with their step brother who 
managed the whole estate and was regarded by the 
family and all the world as the natural and right¬ 
ful guardian of the minor’s property, 

Held, he must according to equity and justice 
be treated as against the mother both de facto and 
de jure guardian since he was the actual guardian 
of the property of his brothers and was regard jd 
by the whole of his family and all the world as the 
natural and rightful guardian and since he would 
bo the natural and rightful guardian under the 
system of personal law, governing practically the 
whole of the population in the midst of which 
the family lives. {Sallifax, A. J. C.). KOGHU v. 
BELSINQH. 65 I.C. 303=17 N.L.R. 183= 

A.I.R. 1922 Nag. 291. 


—Applicability—Rajputs. 

_Persona who are agricultural Rajputs for 

many generations past are ordinarily governed by 
custom and not by Hindu Law. [Campbell and 
Zatar Ali, JJ.). SiTAB SiNGH v. Hazari Sinoh. 

93 I.C. 993=7 Lah. 117 = 27 P.L.R. 200 = 

A.I.R. 1926 Lah. 207. 


—Applicability—Rao Rathor Telis. 

_ Descendants of Bao Rathor now settled in 

C P.—Benares School applies. 

Dcaoondauts of Rao Rathor Telis who left their 
original homo in Ajmer about 1500 A. D., and set¬ 
tled in Central Provinces but who still observe the 
personal law which governed thorn in Ajmer, are 
governed by tho prevalent School in Ajmer, namely 
the Benares School, in respect of the estate inheri¬ 
ted by a woman from her father. {Hallifax, A.J.C.). 
Naeain V. MOTISA. 99 I.C. 461 = 

A.I.R. 1927 Nag. 121. 

—Applicability—Sikhs. 

__-Nirmalas in Punjab are distinct from other 

Sikhs and have merg ’d among Hindus. [Zafar Ali 
and Bhide, JJ.). KlEPA SfNGHv. Ajaipag SinqH. 

11 Lah. 142=31 P.L R. 421 = 
A.I.R 1930 Lah. 1. 


•History of Sikh sects, Udaai and Akali, trac¬ 


ed [Stuart, C. J. and Wa^ir Hasan, J.). S.ATQUR 
PRASAD V. HAB NARAIN DAS. Ill I.C. 817 = 

A. I. R. 1929 Oudh 44. 


—Applicability—Sodhis. 

——Sodhis of Anandpore, Dist. Hoshiarpore, are 
not governed by Hindu Law in matters of inheri¬ 
tance That being so, there can be no presumption 
that an Anandapore Sodhi family constituted a co¬ 
parcenary body in accordance with the Hindu Law 


HINDU LAW—Asoetlo—Bairagi. 

of Mitakshara. [Zafar Ali and Campbell, JJ.), 
WAZIB SINQH V. MOTI SiNGH. 94 I. C. 492 = 

7 Lah. 522 = 27 P.L.R. 846= 
A.I.R. 1926 Lah. 395. 

—Applicability—Thattans. 

- Follow Makkattayam — Property is prima facie 

partible. 

The Thattans are Hindus, and, therefore, the 
Courts have to apply to them the principles of 
Hindu Law, unless and until it is proved that they 
follow any other customary law. The rule of Hindu 
Law is in favour of partibility and impartibility is 
the exception. Makkattayam Law, which the 
Thatban caste admittedly follows, corresponds in 
the main to the ordinary Hindu Law. Marumak- 
kabtayam, in which partibility is unkno,vn, is an 
exception to the general rule. Hence prima facie 
Makkattayam involves partibility ; 40 M.L.J. 301, 
Foil. [Schwabe, C.J. and Wallace, J.). Kunhi 
KUTTY V. RAMAN. 72 I.C. 145 = 

46 Mad. 597= IB H. L. W. 325 = 
1923 U.W.N. 173=A.I.R. 1923 Had. 432= 

44 M.L.J. 274. 

—Applicability—Thiyyas. 

- Hindu Law applies unless special custom is 

proved. 

Prima facie the ordinary Mitakshara system of 
Hindu Law applies to tho Thiyyas of South 
MaUbar, and bhe burden of proving a custom op¬ 
posed to Hindu Law is ou the party alleging such 
custom. Thus a daughter with her husband alive, 
olaimiag a right of residence in her father’s house, 
must prove the custom. (Stdasiutz Aiyar and 
Spencer, JJ.). KUTTAYATHA KUTTI V. Atchutan. 

60 I. G. 209=13 M.L.W. 101 = 
A. I. R. 1921 Mad. 74. 

—Applicability—United Provinces. 

- The Mitakshara is of paramount authority, 

though where it is silent other books of authority can 
he referred to. 

In the United Provinces, the Mitakshara by 
Vijaaneswara is of paramount authority. But where 
tho Mitakshara is silent or is doubtful, other books 
of authority can legitimately be referred to. But 
where the Mitakshara lays down a rule clearly, 
then, oven though it contradicts other books of 
authority, it has to be followed in tho United Pro¬ 
vinces. [Walsh, Ag. C.J. and Sulaiman, J.). KAN- 
HAIYA Lag V. Mt. Gaura. 83 I.C. 147 = 

47 All. 127=22 A.L.J.890 = 6 L.R.A. Civ. 1 = 

A.I.R. 1923 All. 19. 

—Applicability—Yadavas. 

■ ■■The Madura Ramvyana Chavadi 1000 Yadha- 
vas who reside chiefly in the town of Madura and 
about 50 adjoining villages are Hindus belonging 
to tho Sadr* caste. [Kumaraswami Devadoss 

and Wallace, JJ.). MOOKKA Kone v. Ammakutti 
AMMAG. 108 I.C. 760 = 51 Mad. 1 = 

27 M.L.W. 611= A.I.R. 1928 Mad. 299 = 

54 M.L.J. 174 (P.B.). 

—Ascetic—Apya Saraajist. 

-The performance of the Frajapathiyesthl 

homam is essential and is the final ceremony to be 
performed even by the Arya Samajist who becomes 
a Sanyasi; 33 M. L. J. 63 and 14 0. VV. N. 191, Ref, 
[Sulaiman and Kendall, JJ.). BAGDEO PRASAD ti. 
ARYA PRITI NIDHI SABHA. 124 I.C. 761 = 

A.I.R. 1930 Ali. 643. 

—Ascetic—Baipagl. 

" Brahman becoming Bairagi does not neces¬ 
sarily lose caste. [Mukerji and Dalai, JJ.) 
JASWANT Rao V. KASHENATH RAO. 86 I,C. 208 = 

6 L.R.A. Civ. 14 = A.I.R. 1925 All. 233. 
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HINDC LAW—Ascetio^Renniiciatlon. 
^Ascetic—Renunciation. 

. ■ ^Nec6ssary ceremonies must be gone through, to 

become a Sanyasi, 

Tlio mere foot that a person declares that he has 
become a Saujasi or that he is described as such or 
wears clothes ordinarily worn by the Sanyasis 
would not bo sufficient to make him a perfect 
Sanyasi. It is essential that he must enter into 
the fourth stage of his life in accordance with the 
necessary requirements. He must not only retire 
from all worldly interests and become dead to the 
world, but to attain this he must perform the 
necessary ceremonies without which the 
renunciation will not be complete. {Sulaiman and 
Kendall, JJ.). Baldeo Prasad v. Arya Priti 
NIDHI SABHA. 124 I.C. 761= 

A.I.R. 1930 All. 643. 

—Ascetic—Sanyas!. 

- Rituals necessary for becoming—Arya Sama- 

jisi—Rituals are saiyie as in Sanatana Dharma, 

An elaborate procedure including Viraja homam 
and other purificatory ceremonies is prescribed for 
becoming a Sanyasi of the Sanatana Dharma 
religion; the procedure is the same in the case of 
an Arya Sainajist. Merely calling oneself a 
Sanyasi does not confer that status. {Sulaiman 
and Kendall, JJ.). BALDEO PRASAD v. ARYA 
PRITI NIDHI SabHA. 124 1. C.761 (All.)- 

A.I.R. 1930 All. 643. 

I Apath Sanyasi ” described. 

Renunciation is considered meritorious, but a 
man renounces only what he may keep and gives 
up what he may retain. In the case of an Apath 
Sanyasi, the man is face to face with death and ho 
makes a virtue of necessity and gives up earthly 
things when he cannot help doing so. He expects 
that he is d\ing and goes through the form of 
renouncing the world. {Kumaraswami Sasiri and 
Venkalasubba Rao, JJ.). RUKMANI AMMAL d. 
ANKAMA NaidU. 96 I. C. 26=23 M. 

1926 M W.N. 938 = A.I.R. 1926 Mad. 744. 

—Caste—Agarwallas. 

__^Tho Agarwallas are divided into a number 

of sub'ccstes or sects: 6 N.W.P. 383. Ref. {Mr. 
Ameer Ali.) DHANRAJ v. SoNI BAI. 87 I.C. 357- 

1925 M W.N. 692=30 C. W. N. 601- 
23 A. L. J. 273=2 0. W. N. 335= 

21 N L. R. 60 = 52 Cal. 482 = 6 ^ 

27 Bom. L.R. 837—52 I.A. 231 

A. I. R. 1923 P.C. 118 = 49 M.L.J. 173 (P.C.). 

—Caste—Bhnmihar Brahmans. 

_The Bhumihar Brahmins are unquestionably 

and a very important community in Bibar 
but it would be incorrect in all respects to class 

them as Br.ahmans. na^A- 

phersori. JJ.). SiTA DEVI «. gOi-AESABAN NABa 

VAN SINGH. Ill ' 


—Caste—Ghrabarl Gosavis. 

- GharbariOosav'is—Thetr status. ^ 

nharbari Gosavis are a fraternity within tno 

3 4. inod^os houscliold6r, &nd 

O t.e of 

ascetics, necessarily mo iTnrd Phillimore ) 

marriage and its consequences. 

HABIGIB V. BHABATHE^ ^ 

1925 M. W. N. 411= A.I.K. 1929 B.C- 1*^ (P O.). 

Z^“-lTi”‘no?‘neoOBSary that a 

Hindu must'be a member of some caste. {Venkata 


HINDU LAW—Caste—TestB. 

subba Rao, J.). RATANSI V. ADMINISTRATOR 
General of Madras. Ill I.G. 364=52 Mad. 160= 

28 M.L.W. 674=1928 M.W.N. 848= 
A.I.R. 1928 Had. 1279=33 M.L.J. 478. 

—Caste—Jats. 

The Jats are Sudras: 24 I.O. 982, Foil. {Ig- 
bal Ahmxd, J.). MSWA Ram v. LAL SARAI. 

100 I.C. 630=A.I.R. 1927 All. 410. 

—Caste —Eayasthas. 

' Kayasthas are not Sudras. 

The law that the Kayasthas ace not Sudras is 
perfectly well settled and finally laid down though 
it dissents from the view held in the Oalontta 
High Court ; A.I.R. 1927 Pat. 145, Foil.; 10 Cal. 
688, Diss.from; 20 O.W.N. 901; A.I.R. 1921 Cal. 48 
and A.I.R. 1920 P.C. 129, Ref. (Ross and Wort, 
JJ.). Rajenora Prasad v. Gopal Prasad. 

108 I.C. 543 = 7 Pat. 243=9 P.L.T. 123= 

A.I.R. 1929 Pat. 61. 

-Bengali Kayasthas are Sudras by oasts. 

{Sanderson, C.J. and RichardsoHf J.). BiSHWA- 
NATH DAS V. Sarastbala Dasi. 66 I.C. 390= 
48 Cal. 926 = 25 C.W.N. 639 = A.I.R. 1921 Cal. 48. 

—Caste—Mohala- 

- Mohals are Rajputs. _ ^ . ‘v 

Mohal is the name of a 9 ub*division of the tribe 
of Rajputs and'iu the Punjab there is no other 
tribe which has a got of the name of Mohal. 
There are no persons in the Punjab who have any 
real right to be described as Mohals except Rajputs 
and some jafs who, rightly or wrongly, claim that 
they are really of Rijput origin. {Lord Carson.) 
GHULAM RASaC V. SECT. OF STATE. 

83 I.C. 634=23 A L-J. 63i = 32 I.A. 201- 
2 O.W.N. 643 = 22 M.L.W. 299=30 C.W.N. 101 = 

26 P.L.R. 390 = 6 Lah. 269 = 

A.I.R. 192S P.C. 170=50 M.L.J. 120 (P.C ). 

—Caste—Nattttkottai Chettls. . 

_Xattukottai Chettis are Sudras. (ifrisftnart 

ttr "'""i"oo"iTt5r=T^:d.^3r= 

25HX.W.433 = A.I.R. 

—Caste—Presumption. 

•There is a presumption that all castes who 


are not proved to be twice-born and who are not 
admitted to be untouchables were Sudras. {Spencer, 
Offa.C.J. and Kumaraswamz Sastn, J.). MAHA¬ 
RAJA OF KOLHAPUR V. SUNDARAM AYYAR. 

93 I.C. 705=48 Mad. 1 = A.I.R. 1925 Mad. 497. 

—Caste—Tanjore Royal family. 

_^The late Raja Sivaji of Tanjoro was a Sudra. 

iSoe-ncer OJfg. C.J. and Kumaraswami Sasiri, J.). 

mahabaja op Kolhapur v. Sundaram ayyar. 

93 I. C. 705 = 48 Mad. 1 = 
A. I. R. 1925 Mad. 497. 

—Caste—Tests. 

__ -Caste is the result of birth alone. 

Caste is the result of birth and not of choice ot 
volition ; though a person may lose caste he can¬ 
not by any act of his, rise to a higher caste. The 
more performance of ceremonies which are perform¬ 
ed by the twice-born classes would not elevate the 
Sudras or the fourth class to the status of the twice- 

born class, though where the caste of a family is 

doubtful and its origin cannot bo traced, P®^' 

formanoe of Vedio or Puranio rituals^ wi^out any 
objection for a long series of years will oe 
taut evidence as to the caste. {Spencer, Offg. 
and Kumaraswami Sastri, J.). 

KOLHAPUR V. Sundaram a^ab. 93 LC. 7Q9 

48 Mad. 1 =A.I.R. 1925 Mad. 4»L 
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HINDU L&W—Caste—Tests. 

__^per Sp^ncir^ Offg, C.J. —The oonsoiousneas 

of a oomtnuaity is a good test of Vama. {Spencer^ 
Offg,O.J. and Kumaraswami Sastri, J.). Maharaja 

OP KOLHAPUR V. SUNDARAM AYYAR. 

93 I.C. 705=48 Mad. 1 = A.I.R. 1925 Mad. 497. 

— —Upanaya-nam is a test. 

Upanayanam is the ceremony which differentiates 
the three higher classes, namely the Brahman, the 
Kshatriya and Vaisya, from the Sudra. Where in 
oases of controversy as to whether a person belongs 
to the twice-born class or to the Sudra class, it is 
shown that Upanayanam ceremony was not per¬ 
formed, it is a very important piece of evidence to 
show that the person belongs to the Sudra caste 
and not to the higher caste, though the converse 
case of the non-performance of Upanayanam by the 
twice-born would not necessarily show that the per¬ 
son not performing it belongs to the lower class. In 
oases of Sudras for whom Upanayanam ceremony 
is not prescribed there is the practice of putting on 
the sacred thread at the time of the marriage or 
funeral ceremonies. This is called the Alankara 
Poonool or Loukika Poonool [or the ornamental 
sacred thread] and is merely an imitation of the 
higher classes involving no religious consequences 
not being prescribed by any of the Smrithis. 
(Spencer, Ojfg. C.J. and Kumaraswami Sastri, J.). 
Maharaja op Kolhapdr v. Sundaram Ayyab. 

93 I. G. 705=48 Mad. 1=&.I.R- 1923 Had. 497. 

__-Wearing the sacred thread, though worthy of 

notice is by no means conclusive on the question 
of caste. {Spencer, Offg.CJ. and Kumaraswami 
Sastri J.). MAHARAJA OP KOLHAPDR «. SUNDA- 
RAU AYYAR. 93 I. C-703 = 1’ 1 = 

A. 1. R. 1925 Mad. 497. 
_Gayatti Upadesam is essential for the twice- 

Per Kumaraswami Sastri, J .—Closely connected 
with Upanayanam ceremony is the Gayatri Upadesa 
or the teaching of the sacred verse in the Gayatri 

mantra at the Upanayanam that really confers on 
the Brahmin, the Kshatriya or the Vaisaya the 
status of a twice-born. The mantra which the 
Sudras ate authorised to use is the first verse in 
Devi Bhagavatam, and not the Gayatri. {Spencer, 
OJfa C J and Kumaraswami Sastri, J.). MAHARAJA 
OF Kolhapur v. sundabam.ayyab. 

93 I.O. 703 = 48 Mad. 1 = A.I R- 1925 Mad. 497. 

_-Vedio mantras ate prescribed only for the 

three higher or twice born classes and prohibited 
for the Budras. In the case of Sudras, rituals have 
to be performed with mantras taken from the Pura- 
nas. [Spencer, Offg. C.J. and Kumaraswami Sastri, 
J.). MAHARAJA OF KOLHAPUR V. SUHDABAM 

Ayyar* • 

93 i.c. 705 = 48 Mad. 1= A.I.R. 1923 Mad. 497. 

_ Many Sudras have gotra but no pravara. 

per Kumaraswami Sastri, J. —The mere fact of 
having a gotra would not settle the question as to 
whether a person is a Sudra or a twice-born, as 
many Sudra families have gotras—some Rishi got- 
ras and some non-Rishi gotras. One important 
thing connected with gotta is pravara; and gotta 
and pravaras go together. So far as the Sudras are 
concerned, though they have gotras, they have no 
pravaras. {Spencer, Offg. C.J. and Kumaraswami 
Sastri. J.). Maharaja op Kolhapur v. Sdnda- 
RAM AYYAR. 93 I.C. 703 = 48 Mad. 1 = 

A. I. R. 1923 Mad. 497. 

_ .Marriage between sagolras is allowed only 

among Sudras. 

So far as twice-born classes are concerned, mar¬ 
riages between members of the same gotra and 

D. D. Voii. Ill—76 


HINDU LAW—Gaatom^Evidenoe of. 

Pravara are absolutely forbidden, and, if per¬ 
formed, would be invalid ; among Budras this rule 
does nob apply. {Spencer, Offg. C. J. and Kumara* 
swami Sastri, J.). MAHARAJA OP KOLHAPUR v. 
SUNDARAM AYYAR. 93 I.O. 703 = 48 Mad. 1 = 

A.I.R. 1925 Mad. 497. 

-In regard to sradha, the offerings to the 

ancestors called pinda consist in the case of Ksha- 
triyas of cooked rice balls or pindas, while in the 
case of Sudras cooked rioe is not used but only 
flour. [Spencer, Offg. C.J. and Kumaraswami Sastri, 
J.). MAHARAJA OP KOLHAPUR V. SUNDARAM 
AYYAR. 93 I.C. 705 = 48 Mad. 1 — 

A.I.R. 1925 Mad. 497. 

-^Employment of Sudra cooks evidences sudra- 

hood. (Spencer, Offg. C.J. and Kwnaraswami Sastri, 

J.). Maharaja op Kolhapur v. Sundabam 
AYYAR. 93 I.C. 705 = 48 Mad. 1 = 

A.I.R. 1923 Mad. 497. 

- Kunbis and Mahrattas in Berar are Sudras. 

Kunbls and Mahrattas in Bjrar are Sudras. One 
of the tests by which a Sudra is known is that they 
do not don the sacred thread, intercaste eat forbid- 
amongst them are customary and they marriages 
den flesh, such as the flesh of fowls. [Prideaux, 
A.J.C.). GOPAL R\0 V. SITARAM RAM RAO. 

64 l.G. 863 = A.I.R. 1921 Nag. ISO. 

—Castom—Alienation. 

-Killajat Mahal of Orissa is alienable in the 

absence of oustom to the contrary ; 31 Cal. 224 and 
S2 Oal. 158, Ref. [Courtney-Terrell, C. J. and 
James, J.). MADHUSUDAN DEB t>. KHESTABASI 
Sahu. 121 I.C. 462=8 Pat. 932 = 

A. I. R. 1930 Pat. 137. 

-The village Vellikurichi granted to the 

Naiok family was held to be not inalienable : 
(1851) Mad. Sadr. Ad. Deo. 87 and 21 Mad. 310, 
Cons. [Madhavan Nair and Thiruvenkatachariar, 
JJ.). THIBUilALAI SOUBI NAICKER V. VENKATA- 
CHALAM CHETTY. 118 I-C. 371 = 

A.I.R. 1929 Mad. 234. 

■la Rohtak Tahsil the riwaj-i-am places upon 
the plaintiff, the person seeking to challenge an 
alienation, the burden of proving that he possesses 
such a right. A very large part of the customary 
law regarding restrictions on alienation is purely 
case made law and the law primarily applicable to 
Hindus is Hindu Law modified- by oustom ; 
147 P.W. R. 1913, Foil. {Le Rossignol, J.). GlANi 
V. TEK ChAWD. 64 I.C. 549= 

11 P.L.R. 1922 = 4 Lab. 111 = A.I.R. 1922 Lah. 69. 

—Castom—Evidence of. 

-A custom at variance with the ordinary 

Hindu Law should bo anoiont and invariable. It 
should be established by clear and unambiguous 
evidence: 14 M.I.A. 570, Ref. to, [Marten, C.J, and 
Palkar, J.). BHIKUBAI CHUNILAL v. MANILAL. 

32 Bom. L.R. 1217 = A.I.R. 1930 Bom. 517. 

- Custom is not founded on reason—One custom 

is no evidence of existence of another. 

Custom cannot be said to bo founded on reason, 
for no reason, even the highest whatsoever, would 
make a custom or law. Custom cannot therefore 
be enlarged by any parity of reasoning. Customs 
may bo similar or contradictory, probable or im¬ 
probable, and tbe existence of one custom is no 
evidence for the existence of another. The only 
proof of oustom is the evidence of that oustom and 
not other evidence that given certain data oertaiu 
tesults follow with the force of law : 37 Oal. 322, 
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HINDU LAW^Castom—Evidence of. 

JXel. on. '{Wallace and Jackson, JJ.), FalaniAPPA 
CHETTIAR V. V.N.S. Ohookaeingam Ohetti. 

30 M.L.W. 10i0=A.I.R. 1930 Mad- 109= 

57 U.L.J. 817. 

-Speoial custom must be ancient, invariable 

and established by clear and unambiguous evidenos. 
14 M.I.A. 670 (P.O.) and 29 All. 109, Foll.\ A.I.R. 
1917 P.C. 181; A.I.R. 1922 P.O. 59 and A.I.R. 
1928 P.C. 10, Ref. {Paikar and Baker, JJ.). HlRA- 
BHARTHI JAMANA BHARATHI V. BAI JAVER. 

113 1. C. 406 = 30 Bom. Ij. R. 1555= 

A. 1. R. 1929 Boro. 39. 
T - Custom modifying ordinary law of succession 
must be ancient and invariable. 

It is of the essence of special usages, modifying 
the ordinary law of succession that they should be 
ancient and invariable : and it is further essential 
that they should be established to be so by clear 
and unambiguous evidence. It is only by moans 
of such evidence that the Courts can be assured 
of their existence, and that they possess the condi* 
tions of antiquity and certainty on which alone 
their legal title to recognition depmds : 14 M.I.A. 
570 (P.O.), Foil. {Sladgavkar and Patkar,JJ.). 
BUBRAO V. RADHA. 113 I. C. 497 = 

52 Bom. 497 = 30 Bora. L. R. 692 = 

A.I.R. 1928 Bom .295. 
■ -—Custom at variance with Hindu Law—Clear 
instances must be given. 

In order to give eflect to a custom which is set 
up and which is at variance with* the ordinary 
Hindu Law it should be .ancient invariable, conti* 
nuous, notorious not expressly forbidden by the 
legislature and not opposed to morality or public 
policy, and as reg.ards instances in support of the 
custom they should be established by clear and 
unambiguous evidence and must bo conclusive. 
{Kuma7-a$2oami Sastri. Devadossand Wallace, JJ.). 
MOOKKA KONE V. AMMAKUTTI AMMAL. 


108 I.C. 760 = 51 Mad. 1 = 27 M.L.W. 611 = 
A.I.R. 1928 Mad. 299 = 54 M.L.J. 174 (F.B.). 

-- -^Custom at variance is not 7ieccssarily a depar- 

ture from or exception to Hindu Law principles. ^ 

It is now settled by a long course of decisions 
that the Hindu Law, as understood by the Judges 
and the legal profession is applicable to all Hindus 
and a custom not in accordance with the general 
Hindu Law has to be proved by the party setting it 
up. But, in considering the proof of suoh a custom, 
the Court should not labour under the impression 
that the custom pleaded is a oonsoious departure or 
from variation of the Hindu Law applicable to the 
parties. The custom is not an exception to tl^ gene¬ 
ral Hindu Law as if that a set of persons who were 
governed bv the Hindu Law agreed to adopt a course 
of conduct in variance with tho law which governs 
thorn. In weighing the evidence as regards any 
custom which is set up the Court should consider 
whether the caste or soot or clan among whom it is 
said to prevail over adopted wholly or only with 
some reservations tho general body of Hindu 
Law and whether they ever intended to alter their 
customs and customary laws completely. 

S 7 vavn Saslri, Deuadoss and Wallace, JJh Mook^ 
KONLC V. AMMAKUTTI AMMAU. «8 I.C. /bU- 

51 Mad. 1 = 27 M.L.W. 611 = 

A.I.R. 1928 Mad. 299 = 54 M.L.J. 174 (F.B.). 

- Proof of custom by evidence of instances. 

In support of tho alleged custom the defendant 
examined some 33 witnesses. Thirty of these spoke 

of tho general custom permitting the adoption of 

a daughter’s son prevailing among the Agarwala 
VaiBhaB and thoy wer© able to oit© at least 34 witr 


HINDU LAW—Custopi—lAlna*. ... 

nesses out of which 20 instances were accepted as. 
being instances where adoption either of a 
daughter’s son or a sister’s son had taken place. 
Out of these 20 instances, 11 were instances of the 
adoption of a daughter’s son, 

Held, the customs set up by the defendant was 
satisfactorily established. {Lvndsay and Sulaiman, 
JJ.). Mt. BALtiO V. Ramkrishna. 81 I.C. 490= 

21 A. L. J. 478= A.I.R. 1924 All. 49. 

- Custom in contravention of general Hindu. 

Law must be strictly proved. 

A custom is a matter which has to be proved with 
more thoroughness and with greater precision than 
a case which merely affects the parties on record 
and does not adversely affect parties who them* 
selves are not present in Court, but are neverbhe* 
less interested by virtue of belonging to the same 
community, {Hears, C.J. and Piggott, J.). MT.. 
dhola Kaue V. Mathura Singh. 75 I.C. 097=. 

A.I.R. 1923 All. 341. 

' Evidence of modern instances may he enough, 
Evidence of modern instances, which alone can 
be proved by oral evidence, may establish the 
custom, though the Court is not satisfied by the 
evidence of texts or experts that those instances 
have occurred in pursuance of a recognised oustom, 
in order to link the present with the past. {Case* 
law discussed.) 32 All. 247, Ref. {Maeleod, C.J. 
and Fawcett, J.). PABSHOTAU GANPAT t>. 
VENIOHAND GANPAT. 61 I. C. 492 = 

45 Bom. 754 = 23 Bora. L.R. 227= 

A.I.R. 1921 Bom. 147. 


•Castom—Hereditary office. 

Birt jajmani to sweep—In ike absence of trre* 


'jocable grant or usage binding on owner of the house 
it cannot prevail against his wishes. 

Bxcept possibly in oases where the right can be 
traced to a grant of an irrevocable character by the 
3 wncr of a house, or to usage and pcesoriptiofl 
proved by evidence to be binding on the owner of 
tho house, the right of birt jajmani to sweep, 
though enforceable between the rival claimants 
cannot prevail against the wishes of the owner, and 
the relief of injunction can be granted to one 
claimant against another only where it is a matter 
Df indifference to the owner as to who renders 
services to him on payment of remuneration which 
he is willing to off0rr|9 M.I.A. 344; 2 M.H.C.R. 330; 
20 All. 334; fttid 12 A* lie J* 267, ConsidBfede 
[Sen and Niamatullah, JJ.). LAOHMAN v. 
BHAJAN, 1141.0. 874 = 26 819 7 






—Castom— Hindu temple. , 

_^Brahmins employed to recite mantras during 

worship—Custom under which recitation by less 
than the fixed number of Brahmins is alleged to 
ber quite valid is opposed to public policy. 
(Sadasiwa Aiyar and Spencer, JJ.). KRISHNA 
AiYANGAR V. Raman Chettiar. 69 I.C. 469= 

14 M.L.W. 329 = A.I.R. 1921 Mad. 670. 


Custom—Jains. 

•No custom giving absolute power to widow over 


.movables. ^ . 

No oustom has been established in Bombay w 
ow that a Jain widow is the absolute 
0 immovable properties inherited from 
isband (Oases bearing on Jain customs Tavieyrea). 
jr powers are no larger than those of an or^na y 
indu widow; 27 0. 379, Hist. {Marten, O. J. 

■d Patkar, J.). BhikubAI 

ANIDAD. 82 Bom. L.R. 1217^ 

S I R. iOSO Bom. WT 
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HIHDTT liAW—CUBtom—Jains. 

Kinds of proof to establish custom—In sup* 
port of custom that among Swetambari Dasashri- 
mall Jains of Balapur in Akola District, widow 
takes absolute interest in husband’s self-acquired 
property, 16 instances of alienations by widows 
unchallenged by reversioners adduced—One of 
those alienations upheld by Bombay High Court— 
Many of those instances being of same locality and 
same sect of Jains—Custom held to be established. 

Evidence in support of a custom should be such 
as to prove the uniformity and the continuity of 
the usage and the conviction of those following it 
that they were acting in accordance with law ; and 
(2) evidence of acts of the kind, acquiescence in 
those acts, their publicity, decisions of Courts, or 
even ef panchayats upholding such acts, the state¬ 
ments of experienced and competent persons of 
their belief that such acta were legal and valid will 
all be admissible, but although admissible, evi¬ 
dence of this latter kind .will bo of little weight 
if unsupported by actual examples of the usage 
asserted: 7 M. H. C. R. 250. Foil. Case-law 
discussede {JPifvdlcLyi «/’• C* ayid 8uhhed<XT^ A.J.Cm). 
TRIMBAKDAS V. MT. MATHABAI. 124 I. C. 609 = 

A.I.R. 1930 Nag. 223. 

__.If the custom that a widow takes an abso¬ 
lute interest in the self-acquired property of her 
husband is found to obtain in other sects of the 

Jains it will also bind the Swetambari Dosashn- 
maliseot: 27 Cal. 379 and A.I.R. 1923 All. 656, 
Bel. on. {Findlay, J.C. and 

TRIMBAKDAS MT. ^ATHAB^AI.^ igsVNag 227. 

_.An Oswal Jain father In the joint family has 

a right to alienate the ancestral x 

wishes, under a custom : 29 All. 495, Ref. 

&.J. and Baza, J.). Midap CHANd MT. MOHINI 

110 I.C. 180=3 O-W.N. 515 — 
A. I. R. 1928 Oudh 348. 

-Decisions recognizing custom in one place is 


relevant in establishing same custom in another. 
But the evidence that the usage has application to 
the particular case cannot be 

07 Ca\ ^79 Ref IKunuxfcistvdTnt bastTX, Ojjy. O.a • 

w w- xn«- 

99 I.C. 503=50 Mad. 228 = 26 M.L.W. 408 — 

AIR 1927 Mad. 228 = 31 M L.J. 737. 
_Evidence Act. 9. 13—Judicial decisions re¬ 
cognising custom among Jains of one place axe 
relevant la respect of Jams of another place. 

(Baler Offn. J.C.). MT. SANO d. PURAN SIKGH. 
{Baker, ^ ^ 461= A.I.R. 1923 Nag. 174. 

—Custom—Migrating family. 

__ jpamily custom—Primogeniture — Afigralion 

The ^family to which the parties belonged were 
Ghohan Rajputs who migrated into the Nima dis¬ 
trict of the Central Provinces from their homes. 
It was claimed by the principal defendant, in a 
suit for partition that the succession in the family 
was governed by the rule of primogeniture and the 
nropertles belonged exclusively to him as the 
holder of the title of Rana and the gadt, as they 

'^ITei^H'could bo presumed that the family car¬ 
ried with it to its new home the custom and 
institutions to which it was subject in its original 

homo. (Afr. AU.). Rana Sheonath Singh 

V BADAN Singh. 64 I.C. 194 — 20 A. L. J. 443 — 
V. BAHAN Oirtu C.W.N.226=48 Cal. 997 = 

48 I. A. 446=17 N. L. R. 128 = 
4 N Ii J. 89 = A.I.R. 1922 P.C. 146 (P C.). 


HINDU LAW — Debt—Antededeni debt—Appli¬ 
cability. 

—Debt. 

Antecedent debt. 

Co parcener. 

Father. 

Immoral or illegal. 

Liability. 

Manager. 

Necessity. 

Son’s liability. 

Trade. 

—Debt—Antecedent debt. 

Applicabiliy. 

Burden of proof. 

Liability. 

Meaning. 

What is. 

What is not. 

Debt—Antecedent debt—Applicability. 

__-Pressure is not pre-requisite of “ ajitecedetice. 

If the debt was “antecedent” it is immaterial 
that it was neither pressing nor even due, sineo 
pressure is not a pre*requisite of “antecedence,” 
though it is proof of necessity; nor is the fact that 
the debt might have been otherwise paid even rele¬ 
vant to the question of antecedence: A.’I. R. 1924 
P.C. 50, Bef. {Ufacnairand Subhedar, A. J. Cs.). 
Narainrao V. Seth manumantram. 

A.I.R. 1930 Nag. 273. 

- Legal necessity need not be proved for father's 

antecedent debt. 

The proof of antecedent debts which dispenses 
wiih the necessity of proving legal necessity ^for a 
sale must be father’s antecedent debts and not 
those incurred by a managing member other than 
the father: A.T.R. 1921 P.C. 50; A.I.R. 1924 All.465; 
A.I.R. 1924 All. 309 and A.I.R. 1024A11. 551 (P.B,), 
Foil. {Kinkhede, A.J.C.). WAMAN v. ViSHNU. 

107 I.C. 316 = A.I.R. 1928 Nag. 131. 

- Alienation for antecedent debts may be for 

those of grand-father and great-grand-father as well. 

To satisfy the validity of an alienation of the 
undivided estate on tho basis of an ‘ antecedent 
debt”. It is not necessary that the alienation 
must be by the father for his own debts but may bo 
for the debts of tho grandfather or tho great-grand¬ 
father A.I.R. 1926 P.C. 105, Fxpl. {Stuart, C.J., 
Baza and Srivastava, JJ.). SHEO RAM v. DURQA 
BAKHSH. 112 I.C. 288 = 5 O.W.N. 733 = 

3 Luck. 700= A.I.R. 1928 Oudh 378 (F.B.). 

_Where the debts arose out of extravaginco 

and carelessness of tho father but there was no 
suggestion that they were incurred for immoral or 

illegal purposes. u j u+ 

Held, that the sons were bound by such debts. 

(Baker, J.C.). BANSIDHAR v. PANDURANO. 

78 I. C. 431 = A.I.R. 1925 Nag. 196. 

- Alienation by father as manager for antecedent 

debt hinds sons but not other co parceners. 

There is a very clear distinction between cases in 
which an alienation for an antecedent debt is mado 
by a Hindu father and is being contested by tho 
sons, and cases iu which an alienation for an 
antecedent debt, is made by tho managing co-par¬ 
cener of a joint undivided estate, and is being con¬ 
tested by other co-parceners, nob the sons of tho 
person making the alienation. In tho former case 
tho sons are bound by tho father s alienation to the 
extent of their interest in the joint family property; 
in the latter case the co-parceners are not bound by 
the manager’s alienation and their interest in tho 
joint family propotby is unaliected by it; 21 A.L.J, 
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HINDU LAW ^ Debt—Antecedent debt—ApplU 
cabiiity. 


943, Foil. {Mears, C. J. and Piggottt J.). Anantoo 
Kalwar V. Eani Prasad. 78 I.C. 619= 

46 All. 295 = 22 A.L.J. 182= 
5 L.R.A. CiY. 86 = A.1.R. 1924 All. 465. 

•- Mortgage for legal necessity—Second 7nortgage 

to secure prior mortgage is valid. 

The principle that a prior mortgage does not 
constitute an antecedent debt enunciated in the 
case of Ham Chandra, does not apply if it is shown 
by evidence on the record that the previous mort¬ 
gages had been given for loans that were themselves 
taken for legal necessity and were binding on the 
family. {Rafique and PiggoU, JJ.). RANJIT SiNQH 
v: Ganga Sauai. 69 I.C. 765= 

A. I. R. 1922 All. 291. 

-Antecedent debt, doctrine of, is applicable 

only when relationship of father and son exists. 
{Das and Bucknill, JJ.). iKumar KAltkanand 
Singh v. Shiva Nandan Prasad Singh. 

63 I. C. 625 = 3 P.L.T. 149 = 
A. I. R. 1922 Pat. 122. 
— - Legal necessity need not be proved. 

Xt is only when legal necessity cannot be estab¬ 
lished that the question of antecedent debt be¬ 
comes material, and in the case of antecedent debts 
legal necessity need not be proved. {Daniels and 
Wazir Hasan, A. J. Cs.). Ram SUEAN v. ManGAL 
Singh. 60 I.C. 219=8 0. L J. 87= 

A.I.R. 1921 Oudh38. 


—Debt—Antecedent debt—Burden of proof. 

- Debt not illegal or ‘immoral—Mortgagee need 

not prove necessity. 

Where joint family property was mortgaged by 
the father to his antecedent creditor in considera¬ 
tion for his antecedent debt. and the debt was a 
just debt, i.e., not tainted with fraud or an act of 
oxtravaganco, the mortgagee need not prove that 
such antecedent debt was for a necessary purpose: 
81 P.L.R. 1912; A.I.R, 1926 Lab. 569; 65 P.R. 1900 
(F.B.); 60 I.C. 714 and A.I.R. 1921 Lah. 112, Ref. 
{Shadi Lai, C.J. and Skemp, J.). SADHU Lal v. 
CBIMNA ram. 116 I.C. 898 = 30 P.L R. 267 — 

A.I.R. 1929 Lah 397. 

- , Mortgagee pro'cing antecedency of debts—So7is 
must prove that they v:erefirr immoral or illegal pur- 

poses. . , *. • 

la all cases the mortgagee must, in the nrst in¬ 
stance, establish that his debt was either for legal 
necessity or for payment of antecedent debts or for 
the benefit of the family. Once the mortgagee has 
established that the loan was for payment of ante¬ 
cedent debts it is no longer 
prove that these antecedent debts m 
were for necessity. In order to get nd of 
Uty the burden then lies on the son establish 
that those antecedent debts were v^ilh im 

XU.Sr-BAM BTSH.ATH ^ ^ 

A.I.R. 1927 All. 739. 

_ j>rior loan to be proved to have been forneces- 

'■'fn order to cetaUish ncccesity “JX' 

notenoogh to prove that " /“"f >Ja“icharg^ 

‘-‘■‘8^'6iogta,nilyrropc.yva 

thi:TrL“to«;;^;,ge'' neces^ity^alao. ^[nut 

SCO lirij Narayan v. AMnjj/a, A.I. • qijrisjjdrA 
{WahJlcy and Suhrawardy, ./JJ- ^UUUNDUA 

fitruKV - B.umMVAN^OtiANnuA Gho.,.. 


HINDU LAW—Debt’—Antecedent debt—Healing; 

-Antecedent debt as consideration for mort¬ 
gage bond proved—Proof of family necessity or bene- 
fi.t to minor son is not necessary. {Jwala Prasad, 
Ag.C. J. and Das, J.), Sheikh ABDUL RAhaman v. 
Sbib Lal Saha. 63 l.O. 570= 

ig22P.H.C.C. 81 = 6 P.LJ. 650= 
2 P.L.T. 572=A.I.R. 1922 Pat. 252. 


—Debt—Antecedent debt—Liability. 

-Antecedent but not immoral debts are bind¬ 
ing on the sons irrespective of whether income from 
ancestral property was or was not sufficient for the 
needs of the family and there was no necessity for in¬ 
curring them: 15 N.L.R. 88 and A.I.R. 1924 P.G. 50, 
Rel. on. {Staples and Subhedar, A. J. Cs.), 
BABURAO V, PANDHARINATH. 120 I.C. 326= 

A.I.R. 1930 Nag. 43. 
——The family property is liable when the father 
has contracted debt for the satisfaction of an an¬ 
tecedent debt: 46 All. 95 (P. C.), Foil. {Tek Chand 
and Agha Haidar, JJ.). Ram SINGH v. GANOA 
Ram. 103 I.C. 496 = A.I.R. 1927 Lah. 755. 

Any prior mortgage debt due by the father is 
v.alid as an antecedent debt and it is not necessary 
that the mortgage debt must also be enforceable as 
a personal liability : ^2 Mad. 711 and 

A.I.R. 1924 All. 643, Foil. {Pkillips- and Ramesam, 
JJ.). SATYANARAYANA V. SatyanarayAna 
MURTHI. 92 I. C. 85=1926 M.W.N. 7 — 

A.I.R. 1926 Mad. 428 = 50 M.L.J. 144. 


- Antecede^it debts of father borrowed for impru¬ 
dent and unreasonable purpose—Still sons’ ^jiows duty 
attaches. 

In determining the liability of sons to pay too 
antecedent debts of father the test is wbolher the 
transaction for which money constituting the 
antecedent debt was borrowed was one which a 
prudent man would enter into and the question of 
benefit must bo determined by the nature of the 
transaction and not by reference to the result 
thereof, although such result may properly bo 
taken into consideration in determining whether 
the transaction was one into which a prudent 
owner would enter: A.I R. 1926 Patna 17, Bel. on. 

Even whore tbo imtooedcnfc dobb is incurred for a 
purpose which is imprudent and unreasonable 
it is one to which the pious duly of the son will 

attach : 14 O.W.N. 659, Appr. J.C.). 

LAXMAN U. WASUDEORAO. 95 I.C. 730 = 

A.T R. X57. 


_Payment made in satisfaction of antecedent 

debts of the f.atber independent of the transaction 
of the mortgage is recoverable from the family pro¬ 
perty if the suit for recovery of money is within 
time. {Dalai, J. C.). SlTLA Bakhsh ShuKLA i;. 
JAGATPAL SINGH. 86 I.C. 693=12 O.L.J. 114=' 

A.I.R. 1925 Oadh 394. 


- Sons liable for antecedent debts, unless they be 

illegal or immoral. 

Tho son cannot recover the property lost by bxfl 
father cither by voluntary or involuntary fftle 
antecedent debts unless he shows that the debt was 
taken for immoral purposes or was of such charac¬ 
ter that ho was not in any contingency bound to 
discharge. {Stuart and Kanhaiya Lal, A.J.Os.}. 
Bharath SINGH Sarsruti Singh. • 

60 I.C. 137 = 23 O.C. 244=7 O.L.J. 459. 


—Debt—Antecedent debt—Meaning. 

-An independent debt, neither illegal not 

immoral, contracted by a Hindu father on tne 
si-curity of the joint family estate, antecedent to 
the transactipM impeached, is an antccodent debt. 
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HINDU LAW—Debt—Antecedent debt—Meaning. 

(Fforde and Campbell, JJ,). Ulpat Rai i>. TEJ 
Narain. 106 I.C. 176=8 Lah. 632= 

29 P.L.R. 132= A.I.R. 1928 Lah. 83. 

-‘ Antecedent ’ debt can be in favour of the 

alienee —Dissociation in fact and time explauied. 
Whore a previous mortgage deed is rene%Yed in 
favour of the same mortgagee and the considoration 
for the subsequent deed is the amount due on the 
earlier one the alienation can bo deemed to be in 
liou of an ‘antecedent debt* so as to be binding on 
the sons, unless they can establish immorality or 
illegality : A.I.R. 1924 P.C. 60; 46 All. Bxpl, 
In Brij Narain's case, A.I.R. 1924 P.C. 50, their 
Lordships do not say that the two debts must be 
absolutely independent of each other, or wholly 
unconnected with each other, All that is said is 
that the previous debt, in order to be antecedent 
debt, should be truly independent and not part of 
the subsequent transaction. Whenever a previous 
debt is set off in a subsequent mortgage deed, the 
second deed is in one way connected with the first, 
and one might in one sense say that the second is 
not independent'of the first. But the true tost to 
apply is whether the first one was independent of 
the second. The two deeds must not bo part and 
parcel of the same transaction, bub they mast bo 
distinct and separate nob only in point of time but 
in reality. There must be dissociation in time as 
well as in fact. If at the time whoa the earlier 
mortgage transaction was entered into the later 
ono was not even in contemplation, the first will 
bo independent and will romuin an antccodcnt 
debt, even though it be set off in the second docu¬ 
ment and oven though both be in favour of the 
same mortgagee. .-l.C-J” Sulaiman, X)a7iu Is, 

ifuherji and ICi^ig, JJ-)- RAM RekhA v. Ganga 
Prasad 97 I. C. 514 = 49 All. 123= 

24 A.L.J. 970=A. I. R. 1926 All. 545 (P.B ). 
_Under the Hindu Law, in order to constibute 

an antecedent debt binding on tho SODS, it is not 

necessary that tho prior and subsequent creditors 
should be different persons : A.I.R. 1922 All. 312, 
Disc • 6 O L.J. 297, Foil. {Hasan and Misra, JJ.), 
JAI NARAIN V. MAHABIR PUASAD. 93 I.C. 857 = 

2 Luck. 226=13 O L-J. 574 = 3 O.W.N. Sup. 23 = 

A. I. R. 1926 Oudh 470. 

_ Antecedent debt must have been incurred inde- 

pendently of the estate. . .i. • j x v 

Tho obligation incurred by a father in order to be 
binding upon his sons must have two attributes, 
namely, first, that it roust have been incurred 
antecedently to the transaction in suit and, second¬ 
ly, it must have been incurred wholly apart from 
the ownership of the joint estate or tho security 

afforded or supposed to bo available by such a joint 
efttatfl • A I R 1922 P. O. 247, Foil. (But see Brxj 
Narayan v.' Mangal, A.I R- 1924 P.C 50). {WalmsUy 
and Suhrawardu, JJ )- SURBNDKA NATH Pandey 

V. BRIEDAVAN CHANDRA GHOSE. ^ « = 

-It seems plain from the recent decision of 

their Lordships of the Privy Council in Brij 
Cai» V. Prasad A G. 50 that 

the definition of •■antecedent debt which was given 
in SahuRam Chandra's case has been materially 

altered, 

_Antecedent debt now means merely a debt, 

which is antecedent in fact as well as intimo, that is 
to say, a debt truly independent of and nob part of 
the transaction impeached. {Lxndsay and Sulaunan, 
JJ.). B. GAURI SHANKAR U. ^HEO NANDAN. 

78 I 0 911=46 All. 384=22 A.L.J. 369 = 
8 L.R.A. Civ. 306= A.I.R. 1924 All. 543. 


HINDU LAW—Debt—Antecedent debt—Meaning. 

- Antecedent debt must be antecedent in time and 

independent from ownership of joint estate. 

The obligation incurred by a father which would 
be binding upon his sons must have been incurred 
antecedently to the transaction in suit and must 
have been incurred wholly apart from tho ov/ner- 
ship of tho joint ©state or the security afforded or 
supposed to be available by such joint estate. 
[This view is no longer tenable see Brij Narain v. 
Mangal Prasad, A.I.R. 1924 P.O. 60.] {Dalalv.and 
Simpson. A.J.Cs.). AMBIKA PRASAD v. LAD 
BAHADUR. 83 I. C. 840=11 O.L.J. 164= 

A.I.R. 1924 Ondh 353. 

-An antecedent debt to be binding on Hindu 

sons must not only be antecedent in time to'the 
transfer questioned by the sons but also dissociat¬ 
ed in fact therefrom: 39 All. 437, Ref. {Dalai, J, C, 
and Neave, A. J. C.). AVADH Ram Singh v. 
MAHBUB KHAN. 79 I.C 725=10 O.L.J. 525 = 

A. 1. R. 1924 Oudh 255. 

-An antecedent debt means an obligation not 

only antecedently incurred but incurred wholly 
apart from the ownership of the joint estate or 
security afforded or supposed to be available by the 
joint estate, [Cf. A.I.R. 1924 P.C. 50). [Note 
This is not tcnablo after Brij Narain v. Mangal 
Prasad, A.I.R. 1924 P. C. 50.] {Kennedy, J. C. 
and Raymond, A. J. C.). NARUMAL MulchanD 
V. NICHUMAD. 76 I.C. 778=18 S.L.R. 1 = 

A.I.R. 1924 Sind 124. 

-Afusf be incurred apart from ownership of 

Joint estate. 

Under Hindu Law family property in tho bands 
of tho sons is bound by a motigage executed by 
their father, during his lifetime, to pay off antece¬ 
dent debts, if two conditions have been fuldllcd, 
firstly, the mortg.ago must have been to discharge 
an obligation antecedently incurred and secondly, 
the obligation antecedently incurred must have 
been incurred wholly apart from tho ownership of 
the joint estate: 39 All, 487 (P.O.), Foil. [Note:— 
Compare Briy Naroin v. Mangal Prasad, A.I.R.1924 
P. C. 50]. {Scott-Smith and Abdul Qadir, JJ.). 
Lakhu Mad V. BishenDas. 66 I.C. 408= 

3 Lah. 74= A. I. R. 1922 Lah. 291. 

- Debt must be one incurred antecedent to trans¬ 
action. 

The doctrine of antecedency applies where tho 
debt is ono incurred in substance and reality 
antecedently to tho mortgage whether or not tho 
debt so incurred was secured by a charge on tho 
family property. {Datoson Miller, C. J. and 
Bucknill, J.). Hari Prasad SiNGA v. Souren- 
DBA Mohan Singh. 66 I.C. 943 = 1 Pat. 506 = 

3 P.L.T. 709 = A.I.R. 1922 Pat. 450. 

- Test is, if loan a7id mortgage to seexire it, are 

one transaction. 

The true test of antecedency is whether tho 
payment of tho advance and the transfer securing 
its payment are in reality a single transaction or 
not. Tho mere hope by tho creditor that tho debts 
will be binding on tho estate of the joint family 
and his expectation of recovering them from the 
joint estate do not make tho payment and the 
transfer a einglo transaction. What makes tho 
subsequent transfer a part of the prior transaction 
of the advance is the original understanding or 
agreement at tho time of the advance. If there is 
such an understanding, both the payment and tho 
transfer flowing from it are really one transaction 
though the transfer is put off to a latoc date’ 
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HINDU LAW*—Debfc—Antecedent debt — Mean* 

ing. 

39 All. 437 (P.O.), Expl. (Kotwal and Frideaux, 
A.J.Cs.). PANDURANQ V. Keshorao. 

64 I.G. 718- A.I.R. 1921 Nag. 173. 

-An antecedent debt must not only be prior 

in timo but must be quite separate from the mort¬ 
gage in question. If a person borrows money on a 
mortgage, a littlo more than a fortnight after a 
prior mortgage there is no separation so as to ren¬ 
der the latter an antecedent debt. {Daniels, A.J.C.). 
Umrao Singh v. Gaya Prasad. 

60 1.0.647=23 0.0.374. 

■ -Secured and unsecured debts can both be 
“ antecedent debts." 

The liability of a father under a personal cove¬ 
nant to repay in a mortgage bond can be antecedent 
debt. 

Per Jwala Prasad, J .—It is impossible to make a 
real distinotion between a secured and unsecured 
debt for the purpose of its being an antecedent 
debt. 

The principle is that in order to bo antecedent 
debts, for which the father can validly mortgage 
the family property, both the scoured and the 
unsecured debts must have been incurred not only 
antecedently to the mortgage sought to bo enforced, 
but alf-o independently of it. {Jwala Prasad and 
Ross, JJ.). MICHU Missir V. Badbhadra Prasti. 

62 I.C. 116 = 2 P.L.T. 147 = A.!.R, 1921 Pat. 367. 

- Debts laid down hi Saliu Ram’s case—WItat 

are. 

In Sahu Ram’s case, 39 All. 437 the Privy 
Council intended to lay down a general principle 
regulating not merely the particular facts of the 
case before them, but all c.ases of a similar nature 
where the question might arise in future, in order 
to bring the case within the exception that the 
family property in the hands of the sons is bound 
by a mortgage executed by the father during his 
lifetime to pay off an antecedent bebt two condi¬ 
tions must be fulfilled, first, that the mortgage 
must have been to discharge an obligation antece¬ 
dently incurred, and secondly, that the obligation 
antecedently incurred must have been incurred 
wholly apart from the ownership of the joint estate; 
6P.L.J. 120 andll All. 235, Poll.; 42 Mad. 711, 
Dissented fi ovi, (Nolo—Compare A.I.R.1924 P.C. 50) 
{Dawson'Miller, C.J. and- Mullich, J.). BANKHANDI 
Rai V . Kishoki Manual. 61 I-C. 102= 

6 P.L J. 72 = 2 P.L.T. 17 = 1921 P.H.C.C. 113= 

A.I.R. 1921 Pat. 18. 


—Debt—Antecedent debt—What is. 

-Mere recital of debts in the sale-deed amount- 

ing to an ackuowlodgment by tho manager of the 
joint family executing the sale-deed does not make 
those debts antecodont debts. {Sula\man and 
Kendall, JJ.). SBI NATH JAaANNATH. 

- Debt paiiable lo third x>erson is antecedent debt. 

A debt payable to a third porfion js deemed to be 
a just antecedent debt unless it is 

morality. Payments of just antecedent debt amounts 
to a legal necessity. Where therefore no allegation 
of immorality is made, no question of 
or charaotcr arises and the alienation by the father 
for paving oil tho debt binds 

an^ //.). MADHO DHARAM ^SlNGH. 

-The debt does not cease to be antecedent 

inerclv because it is nob ripe for 

sought to be charged upon ancestral property by 
th(^ father : A.T.R. 1923 All. 535. foil. ', A.I.R. 

1924 P.C. 50. iicl. on ; A.I.JR. Nag. A and 


HINDU LAW^Debt’-Antecedeht debt^Whaf Id. 


A.I.R, 1926 P.C. 16, Dist. {Staples and Subihedar^ 
A.J.Cs.). BABUBAO V. PANDHABINATH. 

120 I.C. 326=A.I.R. 1930 Nag. 43. 

-Debts due on a previous mortgage and incor¬ 
porated in the consideration of the mortgage sued 
are antecedent debts : A.I R. 1926 Oudh 470 and 
42 Mad. 711 (P.B.), Rel. on. {Staples and Subhe- 
dhar, A.J.Cs.). BABUBAOv. Pandharinath. 

120 I.C. 326=A.I.R. 1930 Nag. 43. 

■ ■' ‘Purchase on credit—Credit period not expired 

—Liability to pay purchase money is antecedent debt, 

A debt may conceivably be both due and payable 
even though not demandable or enforceable at law 
and thus the payment of a debt which is really 
payable, even though not demandable, cannot be 
said to be premature especially when on suob pay¬ 
ment being made, proportionate discount can also 
be obtained. Therefore, an alienation by father to 
pay oQ such debt is binding on son as one for 
paying an antecedent debt, espeoially when it is a 
trade debt: A.I.R. 1923 All. 635, Dist. {CouUs- 
Trotter, C.J. and Srinivasa Aiyanyar, J.). DAMO- 
DARAM CHBTTY V. BANSILAL ABURCHAHD. 

Ill I.C. 297 = 31 Mad. 711 = 28 M.L.W. 321* 
A.I.R. 1928 Mad. 566=35 H.L.J. 471. 


-Mortgage by father—Renewal by sou, consi¬ 
deration being amount due on earlier mortgage, in 
favour of same mortgagee—The alienation is one in 
lieu of antecedent debt and binds the sou’s sons : 
A.I.R. 1926 P.C. 105, Expl. [Stuart, C.J., Raza 
and Srivastava, JJ.). SriEO Ram v. DUBGA 
BAKSH. 112 I.C. 288 = 5 O.W.N. 733= 

3 Luck. 700 = A.I.R. 1928 Oudh 378 (P.B.). 

_An antecedent debt means auteoedent in fact 

as well as in time, that is to say, that the debt 
must be truly independent and not part of'the 
transaction impeached: A.I.R. 1924 P.C. 60, .Poll, 
{Broadway and JaiLal, JJ.) ABDUL GHANI v. SAM- 
SAR Chand. 107 I.C. 385 = A.I.R. 1928 Lah. 101. 

-_ Separate and independent previous mortgages 

are antecedent debt—Mortgagee taking fresh mort¬ 
gage in lieu of them does not destroy their ante¬ 
cedency, 

Tho mere fact that Instead of bringing a suit to 
enforoe his claim on tho previous documents, when 
•time was about to expire, which are absolutely 
separate, distinct and independent transaotiona, 
the mortgagee thought fit to take a fresh mortgage 
in lieu of the amounts due on the previous deeds 
as well as some further consideration and also 
agreed to reduce tho rate of interest, cannot destroy 
tho character of tho previous mortgages as ante¬ 
cedent debts, the inclusion of the previous amounts 
notwithstanding, and there was no necessity to 
prove legal necessity for them; A.I.R. 1924 P. 0. 
bQ{P.C.),E£pl.; A.I.R. 1927 All. 127 and A.I.R. 
1926 All. 690, Dist. from. Case-Law considered, 
{Sulaiman and Boys, JJ.). Sheo.Prasad v. BAL- 
WANT BinGH. 96 I.C. 1023 = 24 A. L. J. 1041* 

A.I.R. 1927 All. 180. 


-Debt owed to pre-emptor by vendor (Hindu 

father) prior to the ‘ pre-emption sale * is antecedent 
debt for which sons are liable. A contract for a 
loan which never was completed, to pay oS a pro* 
vious debt, otherwise discharged, is not an ante* 
cedent debt. (Air. Ameer AH.) JAWAHIB SiNGH W. 
UDAIPRAKASH. 93 I.C. 216=48 All. 152= 

S3 I.A. 36=24 A.L.J. 97=1926 M.W.N. 197 = 

3 O.W.N. 365 = 43 C.L.J. 374= 
28 Bom. L.R. 851 = 30 C.W.N. 698- 
A.I.R. 1926 P.C. 16=50 M.L.J. 344 (P.C.I. 
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KIHDU LAW^Debt—Anteoedont debt—What la. 

■An independent debt neither illegal nor 


immoral contracted by a Hindu father on the secu¬ 
rity of the joint family estate, antecedent to mort¬ 
gage sued on is an “antecedent” debt and it does 
not cease to be so simply because the prior mort¬ 
gagee and the subsequent mortgagee are the same: 
A.I.R. 1924 P.O. 60 and 42 Mad. 711 (P.B.), Foil. 
(Zafar Ah, J.). Mt. THAKARAI BAI t>. JASPAT 
RAI. 93 I.C. 911= A. 1. R. 1926 Lab. 436. 

■ ■ -The debt previously borrowed on the security 
of the joint family property is an antecedent debt 
for which the joint family property is liable : 
A.I.R. 1924 P.O. 50 (P.O.), Foil. ; 39 All. 439 (P.C.), 
Not foil. {Kotvaly A.J.C.). Ghotturam Bhikraj 
V. NABATAN. 90 l.G. 210 = A.I.R. 1926 Nag. 49. 

-Mortgage by father—Though personal remedy 

is barred, the debt can be as an antecedent debt: 
A.I.R. 1924 P.O. 50and 42 Mad. 711 (P.B.), Foil. 

{A&hworth, A.J.O.). Bharath Singh v. Sheodot 
SHARMA. 91 l.G. 189= A. 1. R. 1926 Oudh266. 

■ Where a mortgage is executed by a father to 
pay off certain previous mortgages of joint family 
property, is a mortgage to pay off antecedent debts 
and as such is binding on the sons : 
A.I.R. 1924 P.C. 50, Foil. (Stuart, O.J. and Hasan, 
J.). Ram Narain v. Kunwar Bahadur. 

93 l.G. 4 (Oadh.) 

- Antecedent debt means antecedent in fact as 
well as in time ; that is to say, that the debt must 
be truly independent and not part of the transao* 

tion impeached. ^ 

There is no rule that this result is affected by the 
question whether the father, who contracted the 
debt or burdens the estate, is alive or dead. {Lord 
Dunedin.) RAJA BBIJ NARAIN Rai v. MaglA 
PRASAD RAO. 77 1.0. 689 = 21 A.L.J. 934= 

5 L.R.P.C. 1 = 28 G.W.N 253=5 P.L T. 1 = 
2 Pat. L.R. (Civ.) 41 = 1924 M.W.N. 63 = 
19 M L.W. 72 = 33 M.L.T. 437=31 I.A. 129 = 
46 All. 93=26 Bom. L.R. 500 = 11 O.L. J. 107 = 

1 P.L.R. 1924=41 C.L J. 232 = 
A I.R. 1924 P.C. 50=46 M.L.J. 23 (P.C.). 
In order to be an antecedent ^ debt the 
previous debt need not necessarily be a simple debt 
bub may also be a mortgage debt. {Sulaiman and 
Muherji, JJ.). 8ANUUKH PANDB v. JAGANATH 

PANDE AND RAMSARAN PANDB. ? 838 — 

46 All. 531= 22 A.L.J. 417 = 
5 L.R.A. Civ. 289= A.I.R. 1924 All. 708. 

__A debt secured by a mortgage containing a 

personal covenant may constitute antecedent debt 
equally with a debt secured only by a personal 
houd : 42 Mad. 711, Foil. {Daniels, J.C.). GAURI 
SHANKAR V. JANG B^^ADUR. 79 I C. 1008- 

27 0. C. 124 = 11 0, L. J. 246 = 
A.I.R. 1924 Oadh 394. 

■_Consideration for a purely usufructuary 

mortgage may constitute antecedent debt which 
could support a subsequent alienation. {Wazir 

A. I. R. 1924 Oudh 378. 

__debt secured by a mortgage of joint family 

property but not yet time barred as a simple money 
debt, is an antecedent debt such as would sn^ert 
an alienation of joint family g-opo^ty- 

o* AT \ DwARKA Prasad v* ilT. Ham 


DEBI. 


27 0. C. 140 = A.I.R. 1924 Oudh 120. 

_ Debt incurred'before plaintiff was born is a 

““¥fc montage ^'^uit was oxopnted by the lather 
of the plaintiff as head of the joint family. Part 


HINDU LAW—Debt—Antecedent debt—What is. 

of the consideration was applied to pay off a mort* 
gage executed by the father at a time when the 
plaintiff was not born and no joint family was in 
existence, 

Held, that this constituted a valid antecedent 
debt and that tho pl.aintiff was not entitled to 
challenge It: A.I.R, 1922 All. 61, Ref. (Daniels, 
J.). Trilook Saithwar v. Lalsa Saithwar. 

71 1. C. 4S5= A. I. R. 1923 All. 483. 

- Secured debt is not antecedent debt. 

Prior mortgage debts forming consideration of 
subsequent mortgage are not antecedent debts so as 
to bind the sons, but the oral debt incurred by a 
co-parcener of the grandfather which was binding 
on the grandfather binds the grandson as an ante¬ 
cedent debt. (Piggott and Sulaiman, JJ.). RAM 
Ratan Misir V. Kapil Deo Singh. 83 l.G. 417= 

A.I.R. 1923 All. 20. 
-But though a debt, which has become abso¬ 
lutely barred by time and the liability to pay 
which has not been undertaken in a previous writ¬ 
ing, cannot bo deemed to be a good antecedent debt 
so as to validate a conveyance by the father in lieu 
of it, yet when the mortgage-debt as such has not 
become time-barred, but only tho personal remedy 
against the father is barred, it can still bo a good 
anteoedont debt so as to justify an alienation in 
lieu of it. (Lindsay and Sulaiman, JJ.). B. GOURI 
SHANKER V. P.H. SHEO NaNDAN. 78 I. G. 911 = 
46 All. 384=22 A.L.J. 369 = 3 L.R.A. Giv. 306 = 

A. I. R. 1924 All. 543. 


Loan on void mortgage is antecedent debt. 


What is in fact an antecedent or pre-existing 
debt duo by a Hindu, for the satisfaction of which 
he would be entitled to alienate his son’s gbaresin 
the joint family property as security along with his 
own if he had nob mortgaged that properly as secu¬ 
rity for the debt at the time ho incurred it, does 
nob chaugo its character as au antecedent debt due 
by the father for which he is entitled to alienate 
his son’s shares merely by reason of his having 
executed a void mortgage of those shares along 
with the valid mortgage of his own when ho first 
incurred the debt. (Batten, J.C.). GANPAT Rao v. 
Laxmi CHAND. 77 l.G. 640 = 6 N. L. J. 239 = 

A. I. R. 1924 Nag. 1. 

■Money borrowed on hypothecation bond is 


antecedent debt. 

It is settled law of the Court of the Judicial 
Commissioner, Lucknow, to regard tho definition 
of their Lordships, in Sahu Ram’s case (in 89 All. 
437) as one to be construed in the light of tho parti¬ 
cular facts before ifc, and as not excluding from the 
category of antecedent debts money borrowed on 
a hypothecation-bond, since tho personal liability 
for debts as secured continues to exist indopeu, 
denbly of tho hypotheoation: 23 O. 0. 211‘ Foil. 

The antecedency of a debt incurred by a father 
may bo invoked to uphold a transfer by him as 
against tho sons oven during the father’s lifetime 
(Ashworth, J-C.). JAMNA Prasad v. Balbhaddar 

74 l.G. 353=25 O.C. 388= 
9 O.L.J. 601 = A.I.R. 1923 Oudh 147, 

■-Where in a previous mortgage there was no 

personal covenant to pay and no provisiou pot- 
mitbing the mortgagee to sell the mortgaged pro¬ 
perty in case of non-payment, held, that this can¬ 
not constitute an antecedent debt. (Dalai and 
Daniels, A. J. Cs.). RAM Sarup Sinqh v 
P. JAGESHUR Singh. 73 l.G. 466=26 O.G. 341a 

A.I.R. 1923 Oadh 150 . 
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HINDU L&W—Debt—Antecedent debt—What is. 

--Mortgage prior to birth of son—Sale after 

birth of son to discharge mortgage—mortgage debt 
must be deemed to be anteoedont debt. 

Per Walsh, J .—Mere antecedency, however is 
not sufficient to support a charge made by a father 
upon family property for a debt. {Walsh and 
IHggott, JJ.). SURAJ PRASAD v. MUKHANDAD. 

66 I.C. 134 = 44 All. 382 = 20 A.L.J. 236 = 

A.I.R. 1922 All. 51. 

■ ' Loan on mortgage—Second mortgage to dis~ 
charge original mortgage—If original mortgage is 
antecedent debt. 

Per Kotval, A. J.C .—Where a creditor has lent 
money co the father originally on the security of 
the joint family estate and later on a fresh mort¬ 
gage is granted for the same money it may well be 
taken that the security afiorded by the second 
mortgage is in pursuance of the original intention 
to make the estate security for the debts and that 
the debt is therefore not dissociated in fact from 
the alienation. 

If a debt secured by a mortgage of the joint 
family property is to bo treated as an antecedent 
debt when a second mortgage is executed in respect 
of it, the result would be that a transaction, which 
was originally of no force as constituting according 
to their Lordships of the Privy Council a breach of 
trust, would be legalised by what really is a 
repetition of that breach. 

Per Macnair, A. J. C .—Their Lordships of the 
Privy Council did not intend to lay down in 
30 All. 437 the rule that the antecedent debt 
must bo one which was not incurred on the secu¬ 
rity of the joint family property: P. A. 70 of 1917 
and S.A. 201 of 1018. 41 All. 235, followed; 42 Mad. 
711, dissented from. 

A Hindu father may incur a debt at one time and 
subsequently execute a mortgage so as to bind the 
son’s interest in order to pay o2 the previous debt 
and such a mortgage is an antecedent-debt binding 
on the share of the son even though the mortgage 
forms the consideration for a later mortgage the 
binding nature of which is challenged by the son. 
{Ilallifax, Kotval, Macnair and Batten, A. J. Cs.). 
SHEONARAIN r. NATHU. 

65 I.C. 786 = 5 N.L.J. 114 = 19 N.L.R. 81 = 

A.I.R. 1922 Nag. 1. 
— --Mortgage debt—Personal liability to re-pay 
may be antecedent debt. 

A personal liability to re-pay a mortgage debt may 
be an antecedent debt : 21 O. C. 200; 39 All. 437 
(P. C.) and 23 O. C. 204, Bef. (Daniels and Wazir 
Hasan, A. J. Cs.). RAM SURAN v. Mangal Singh. 

60 I.C. 219 = 8 O.L.J. 87 = 

A.I.R- 1921 Oudh 38. 


—Debt—Antecedent debt—What is not. 

-Sums admitted to be paid in part considera¬ 
tion of the deed attacked, do not constitute ante- 
ci'.dont debt. (Wazir Hasan and Srzvastava, JJ,). 
LAOHMI NAUAIN V. MANGAD ^“ASAD. 

6 O W.N. 801 = A.I.R. 1929 Oudh 453. 

-Whore a mortgage of family property was 

executed to pay off the sale price of land purchased 

throe days earlier, 

ITefd. that there was no room 
antecedent debt in the case: A. I. R. Pat. 

Foil. (Ross and Fazl Ali, JJ .)• 

V. BiKOO MAHTO. 116 J J^7noQ^p*'f^«/r 

10 P.L.T. 811= A.I.R. 1929 Pat. 130. 

- Loan that cannot be re-paid except by borrow¬ 
ing on the security of family property is no antece¬ 
dent debt. 


HINDU LAW—Debt—Antfioeddnt ddbt'^Wliftt liT 

not. 

In order to validate a transaction on the doctrine 
of antecedent debt, there must, to give true efieot to 
the doctrine of antecedency in time, be also real 
dissociation in faot. When, therefore, an obliga¬ 
tion is created at a time when the father had no 
money and with the knowledge that the debt can be 
re-paid only by borrowing on the security aSoided 
by the estate, a mortgage executed to pay such a 
debt cannot be supported : A. I. R. 1917 P. 0. 61, 
Foil. (Das and James, JJ.). Raghunath SINGH 
V. Modnarayan Singh. 105 I.0.1= 

9 P.L.T. 142 = A.I.R. 1928 Pat. 83. 

-A renewal of the original transaction cannot 

be an alienation for antecedent debt as defined by 
the Privy Council: A.I.R. 1924 P. 0. SO, Notappl. 
(Walsh and Pullan, JJ.). BabuRamv. Mahadeo 
Ram. 98 I.C. 1012= A.I.R. 1927 All. 127. 


- Mortgage renewed by a second mortgage is not 

an antecedent debt. 

Antecedent debt means antecedent in faot as well 
as in time, that is to say, that the debt must be 
truly independent and not part of the transaction 
impeached: A.I.R. 1924 P. 0. 50, Foil. If a mort¬ 
gage includes in its consideration the whole of the 
sum advanced previously on the same security by 
the same mortgagee, the first mortgage is ante¬ 
cedent in time but notin fact, and not being truly 
independent of the second mortgage is not an 
antecedent debt. (Walsh and Pullan, JJ.). GUNDI 
Lal V. BASDEO. 96 I.C. 671= 

A.I.R. 1926 All. 690. 


-A mortgage by step-mother of a Hindu minor 

though ratified by the minor subsequently does not 
constitute an anteoedont debt- with respect to a 
subsequent mortgage by the minor, executed after 
attaining majority, (Campbell, J.). CHANDA LAL 
V. Mukandi. 87 I.C. 40=26 P.L.R. 120= 

A.I.R. 1925 Lab. 503. 

-Previous mortgage executed by defendant’s 

father—Subsequent mortgage executed by defen¬ 
dant’s uncle to discharge first—Previous mortgage 
debt is not antecedent debt: A.I.R. 1923 Oudh 150, 
Ref. (Dalai and'Wazir Hasan, A.J.Cs.). Bansidhab 
V. BEHARI LAL. 89 I. C. 67 = 12 O.L.J.359= 

2 O.W.N. 369= A.I.R. 1923 Oudh 626. 

- -Antecedent debt must be prior in time and in 


fact to the alienation by the father. 

To satisfy the validity of an alienation of the 
undivided estate on the basis of an antecedent debt 
the alienation must be by the father for his debts 
ant-ecedent in time and in faot to the alienation 
supporting it. A mortgage by sons to re-pay the 
mortgage debt incurred by their father is not valid 
on the ground of its having been made for the pur¬ 
pose of paying ofi an antecedent debt. So also the 
mortgage debt incurred by the father is not ante¬ 
oedont if the alienation by him is not made for the 
payment of a debt prior or in time and in faot to 
the security supporting it. (Wazir Hasan and 
Heave, A.J.Cs.). GAJADHAR BAKSH SINGH v. BAIO 
NATH. 79 I.C. 104=27 0.0. 133=11 O.L-J- 264= 

A.I.R. 1925 Oudh 9. 
——Money payable by the successful plaintiff in 
a pre-emption suit is not antecedent debt for the 
purpose of supporting an alienation of the family 
property. It does not follow from this that 
payment of a pre-emption decree might not be bind¬ 
ing on the family on the ground of legal necessity 
or benefit to the estate: A.I.R. 1923 All. 218, Foil. 
(Daniels, J.). Sheo.Den v. Habhi Ullah Kh^. 

73 I.C. 872=A.I.R. 1924 All. 721. 
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HINDU IiAW—Debts—^Antecedent debt—Vhat is 
not. 

- Father's debt on security of property is not 

antecedent. 

Pet Drahe-Brockman and Batten, J. Cs. —A debt 
borrowed by a Hindu father on the security of the 
joint family property does not constitute an ante¬ 
cedent debt so as to bind his sons by a subsequent 
mortgage efiected for the discharge of that debt and 
it is open to the sods when a suit is brought to en¬ 
force the later mortgage to plead that earlier one 
was not justified by legal necessity. The fact that 
the father is dead at the time of suit makes no 
difierence : A.I.R. 1922 P.C. 247; fiP.ti.J. 526, Foil. 
(Batten, J.C. on difference between Drake-Brockman, 
J.C, and HalHfax, A.J.C.). GANPAT RaOv LaxMI 
CHAND. 77 I.C. 640*6 NX.J. 239- 

A.l.R. 1924 Nag. 1. 

. It would be very dangerous to hold that the 

money required to satisfy the pre-emption decree 
is an antecedent debt due from pre*emptor: 
S3 All. 242, Foll.{PiggoU and Walsh, JJ.\. Chatur 
BHUJ V. Gobtnd Ram. 87 I.C. 668 * 

21 A.D.J. 343 = 45 All. 407 = 4 L.R.A. (CIy.). 409 = 

74 I.C. 571= A.I.R. 1923 All. 218. 

-A previous mortgage cannot be oonsidered as 

an antecedent drjbt if it was in favour of the same 
mortgagee and was eSected only a few days before 
the mortgage in dispute and the two mortgages 
formed practically one transaction. (Broadway and 
Brasher, JJ.). Md. USMAN Khan v. Ata Mohy- 
tjddIN I.C. 871 = 5 L.L.J. 304 — 

A. I. R. 1923 Lah. 142. 

- Mortgage debt is not an antecedent debt. 

A mortgage executed by a father is not an ante¬ 
cedent debt since it is not incurred by the father 
independently of the security of the joint family 
property. The sons are therefore entitled to ad¬ 
vance the plea that there was no legal necessity 
for the second mortgage by the other sons (their 
brothers) to pay o 2 the mortgage by their father so 
as to bind thiur shares : 39 All. 437, Foil. [Note 
Btij Nardin v. PrdSdd^ A.I1924 P*C. 50], 

iPriaea.., A.J.O.). POKm.. « = 

_ Invalid mortgage is not an antecedent debt for 

subsequent sale. 

A mortgage, invalid at its date in so far as pur- 

portiog to encumber the joint family property, 
cannot become a just and legal consideration on 
the principle of “antecedent debt’ for a sale at a 
later date. The antecedency should not only be 
an antecedency to tho mortgage itself but there 
must be disconnection with the mortgage in fact 
as well as in time. Tho doctrine of pious obli¬ 
gation” cannot bo invoked against grandsons while 
the sons of the mortg^.gor are living, 

Cast ram v . Ram Sinoh. 67 I.C. 569 — 

44 All. 368=16 M.L.W. 89=3 P L.T. 363 — 
31M.L.T. 50 = 1922 M.W.N. 455 = 

49 1 A 228=24 Bom.L-R. 1231 = 27 C.W.N. 150 — 

^ 21 A.L.J. 114 = 37 C.L.J. 79 = 

A I.R. 1922 P.C. 247 = 43 M.L.J. 98 (P C.) 

_loan made to the father on the occasion of 

a crant by him of mortgage on the family estate is 
not an anteoedont debt so as to be bindloR on the 
(Prideatix, A.J.C.). Baloo v. GODAWARI 

66 I.C. 257 = 5 N.L J. 238= 
A.I.R. 1922 Nag. 136. 

_ Usufructuary mortgage—Mortgagor personally 

liable, if mortgagor is dispossessed—No personal fta- 

a sale has taken place in 
•consideration of antecedent debt the sons are pre- 

D. D. VOL. Ill—77 & 78 
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BAI. 


HINDU LAW—Debt!—Father—Barden of proof. 

eluded from attacking it, but they are not preclud¬ 
ed from raising the prior question whether the sale 
really was in consideration of such a debt. In order 
to validate a transaction entered into by a father 
in consideration of antecedent debt there must be 
not only antecedency in time but also true dissocia¬ 
tion in fact. A clause in a deed of usufructuary 
mortgage executed by a father, making the mortga¬ 
gor personally liable for the mortgage money in 
case the mortgagee be dispossessed from the mort¬ 
gaged property, does not constitute a personal lia¬ 
bility so as to treat it as antecedent debt : Sahu 
Ram Chandra v. Bhup Singh referred to. (Daniels 

J.C.). Mt. manquran bibj V. Janki Prasad. ’ 
66 I.C. 930=9 O.L.J. 35= A.I.R. 1922 Oudh 50. 


- Loan on tha security of joint family property 

-is not antecedent debt. 

Where a father borrows money by mortgaging 
joint family property and the mortgage contains a 
covenant for personal liability the debt is not an 
“ antecedent " debt because of the personal cove¬ 
nant, because the debt is not borrowed wholly apart 
from the security afforded or supposed to be availa¬ 
ble by the joint estate. For a similar reason, 
where money is borrowed by executing a promis- 
sory note and the promissory note itself recites 
that the money was taken in order that it might 
form part of the mortgage which was to be subse¬ 
quently executed the debt cannot be said to be 
anteoedent: 39 All. 437 (P.C.), [Nole.-Compare 
Br%j Naratn v. Manyal Prasad, A.I.R 1924 P.C. 60.1 
(Meara, C.J. and Banerji, J.). Ram Sarup v 
BHARAT SINGH. 64 I.C, 763=43 All. 703=' 

19 A. L. J. 744= A.I.R. 1921 All. 113. 

A mortgage debt is not as such an auteoedont 
debt unless coupled with a personal obligation to. 
pay the debt. (Daniels and Wazir Hasan, A.J.Cs.). 
Ram Dei v. Subaj Bakhsh. 6 i> I C 177= 

23 O.C. 204 = 7 O.L.J. 509=2 U.P.L.R. (J C.) 156. 

—Debts—Go-paroener. 


-Where a promissory note Is executed subse¬ 
quent to partition of the joint family by one alleg¬ 
ing himself to be the managing member of the 
family, it is the duty of the person who deals with 
such member of the family to satisfy himself that 
he had subsisting authority. (Kumaraswami Sastri 
and Reilly, JJ.). VENKATAKRISHNAYYA y. Ran- 
GAYYA. 117 I.C. 720 = A.I.R. 1928 Mad. 865. 

4 

—;- Loan by son—No reference to joint family— 

Alienee to prove that loan was for family benefit 
The onus of proving that a debt incurred by a 
member of a joint Hindu family was for the benefit 
of the family must be placed on the creditor, mor^ 
especially when he is dealing, not with tho natural 
head of the family, namely, the father, but with 
the son who is living in another village and when 
ho contracts the debt, signs his name only and 
makes no reference whatever to any business or 
joint family business for which the loan is being 
taken. \Broadway, J.). .Nar AIN Sengh y. MoHAN 

93 I.C. 340 = 8 L.L.J. 10 = 
27 PX.R. 93 = A.I.R. 1926 Lah. 214. 

' "A man is not bound to repay the debts of his 
paternal uncle. (Baker, J. C. and Hallifox, A. J. 
C.). CHITNAVIS V. Nathu Sao. 79 I.C. 1002= 
20 N.L.R. 106 = 7 N.L.J. 170 = A.I.R. 1925 Nag. 2. 

—Debts—Father—Burden of proof. 

- Mortgage by father for no antecedent debt _ 

Decree on mortgage against father—Before execution 
sons suing challenging mortgage—Mortgagee toprovo 
necessxty. ^ 
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HINDU LiW— Debts—Pathep—Burden of proof. 

Per Full Bench .—Where the father mortgages 
the joint ancestral property not for paying any 
antecedent debt and the mortgagee obtains a decree 
on the mortgage against the father without im¬ 
pleading the sons,and before the property is sold in 
execution of the decree the sons sue for a declara¬ 
tion that the property is not liable to be sold, the 
sons are bound to succeed if the mortgagee fails to 
prove legal necessity for the loan, and the sous are 
not required to prove immoral character ofthe debt: 
Walsh, J., in A.I.R. 1928 All. 86 and A.I.R. 1926 
Oudh 321, Diss. from. [Sulaiman, Ag. C. 
Mukerji and Boys, JJ). JAGDisa PRASAD v. 
Hoshtar Singh. 115 I.C. 775=51 All. 136= 

26 A.L.J. 1289=A I.R. 1928 All. 596. (F. B.). 

-Debts contracted by father for legal necessity 

—No partition—No proof as to the debt being im¬ 
moral or illegal—Whole joint family property can 
be sold in execution of a decree for that debt : 
A.I.R. 1926 Oudh 321 ; 44 Cal. 524 and A.I.R. 1924 
P. C. 50, Ref. (Rasa, J.). MANOHAR LAt, v. 
IMDAdALI. 98 I.C. 300 = 3 O.W.N. 862= 

A I R. 1927 Oadh IS. 


•- Debt on pro note—Onus is on sons to prove 

immorality or illegality. 

litWhere the father of a joint Hindu family borrows 
money on the security of a promissory note, in a 
suit on the promissory note, it is for the sons of 
the executant of the note to prove that the debt 
was tainted with illegality or immorality : other¬ 
wise they will be bound by the debt: A.I.R. 1924 P.C. 
50, Foil.-, SO All. 437, Dist. {Dalai, A.J.C.). SrI 
KISHEN DAS V. RANHAYA LAD. 86 I.C. 877 = 

12 O.L.J. 232 = 2 O.W.N. 206= 
A I R. 1925 Oadh 559. 

- Mortgage merged in a decree—Alienee need 

not prove necessity. 

So long as the creditor is seeking to enforce a 
mortgage executed by the father he is boiind to 
prove as against the sons that it was executed for 
valid necessity. But when once the mortgage has 
merged in a decree it no longer subsists and the 
judgment debt which the creditor is seeking to 
enforce is on the same footing as any other debt 
incurred by the father. Sons cannot set up their 
rights against the remedies of their father s credi¬ 
tors foribheir debts if not tainted with immorality: 
17 O.C.;318; A.I.R. 1923 Oudh 227. Foil.; A.I.R. 1923 
Oudh 182, Dissented from. {Daniels, J.C.}. GAURI 

SHANKAR n. JANG BAHADUR. = 

27 O C. 124=11 O.L.J. 246= 
A.I.R. 1924 Oudh 394. 

—Debts—Father—Debt. . . 

_ -Debt for which son s share can be sold xn 

execution excludes a mortgage. , -a 

WotFuU Bcnch.~lr\ proposition No. 2 as laia 
down in A.I.R. 1924 P.C. 50. “if he (the manager) 
is the father and the reversioners are the sons, he 
may by incurring debt, so long as it is not for an 
immoral purpose, lay the estate open to be taken in 
execution proceeding upon a decree for payment of 
that debt,” the word does not mort¬ 

gage debt. {Snlaiman, Ag.C.J., 

aIc.J. and Mukerji and Boys. JJ.)- Jagdish 
PRASAD .. nOSDYAE 

A.I.R. 1928 All. 596 (F.B.). 

_ .New partnership-Debt for-Sons not liable 

wiless they derived benefit* 

Where sons are sought to bo made 5 ^^ 

debt of their father in respect of a partnership whioh 
not .-mcostral it must be shown that the b^smess 
rosulted in some beuedt to the family and that the 


HINDU LAW— Debts—Father—Debt. 

other members participated in such benefit: 
A.I.R, 1922 P.C 237 (P.O.), Bel. on. 

Unless it is shown that other members were ad¬ 
mitted to the benefits of the partnership they are 
not liable for the debts of the firm. {CouUs-Trotter, 
C.J. and Ramesam, J.), Maya Nadan & BROS, v, 
ARUNACHADAM. 97 I.C. 981= 

1926 M.W.N. 671=A.I.R. 1926 Mad. 1106. 

-Son’s share can be sold in execution of decree 

against father. 

A money-decree passed against a Hindu father 
can be executed against ancestral property in his 
hands inclusive of his son’s interest and the fact 
that the sous were brought on record as heirs of 
the father on his death pending appeal in the 
original proceedings does not make any difierenoe. 
{Shah, Ag.C.J. and Fawcett, J.). Narayan GANBSH 
V. SAQUNABAI GANGADHAR. 85 I. 0. 181= 

49 Bom. 113=26 Bom. L. R. 1200= 

A. I. R. 1925 Bom. 193. 


- Debt by father for pre-emption money—Sons 

bound. 

A debt contracted by the father to pay pre-emption 
money is for a legal necessity for whioh the father, 
the managing member of the family, may borrow 
money. Apart from that it will be the pious duty 
of the son to pay a simple money debt due from 
his father even during the life-time of his father. 
{Dalai, J.). BrSHUNATH RAi v. Jodhi Rai. 

82 I.C. 180=5 L.R. A. Civ. 630 = 

A.I.R. 1925 All. 120. 

- Money advanced to father after division of 

status, but before actual partition—Onus on sons. 

Although at the time of the advance of money 
to the father, the family had expressed the inten¬ 
tion to separate, and in the eye of the law, they 
were no longer members of a joint Hindu family, 
yet if there bad baen no partition of the joint pro¬ 
perty the onus, would be upon the sons to show 
that the advance made to their father, was made 
after the actual division of that property so that 
they would no longer be liable for such advance. 
{Macleod, C.J. and Kanga,J.). MOTI Chand RAOJI 

V. manbkohand Ramchand Gojar. 

77 I.C. 515=A.I.R. 1922 Bom. 147. 

- -Debts incurred by father—Creditor can pro¬ 
ceed against son's shares also. , . ... 

Per Spencer, J .—It has always been held in this 
Presidency since the Full Bench decision of Pon- 
nappa Pillai v. Pappuvayyangar, 4 Mad. 1, that so 
long as a Hindu family remains undivided, a cre¬ 
ditor can proceed against the interest of the sons 
of the ancestral property for the debts of their 
father whioh have not baen contracted for illegal or 
immoral purposes. 

Per Devadoss, J .—As the law stands at present 
a creditor can proceed against the shares of the 
sons in the family property in execution of a decree 
obtained against the father without proving either 
family necessity or that the debt was incurred to 
discharge an antecedent debt. Their Lordships in 
Sahu Ramchandra v. Bhoop Singh did not intend to 
alter the law as it stood as regards the right of an 
execution creditor to proceed against the son’s share 
in execution of a money-decree obtained against 
the father. The law has been settled for over ft 
generation as regards this point : 39 All. 437, Dist.\ 
12 Mad. 142; 20 Gal, 328 at 337, Foil. (Spencer and 
Devadoss, JJ.), K. Sama Rao v. LAD C^AND. 

71 I. C. 153=1922 H. W. N. 708= 
32 M.L.T. 9=17 M.L.W. 661=46 Mad. 64= 
A.I.R. 1923 Mad. 36=43 M.L.J* 745. 
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^INDU li&W —Debts—Faiher-^Decree. 
—Debts—Pathep—Decree. 


- Decree again'it father cannot he challenged. 

merely on ground of unconscionable rate of interest. 

As a Hindu son omnot challenge his father's 
'transaction merely on the ground that it was not 
'for legal necessity, and since the question as to 
'Tate of interest fails under the head of legal neces¬ 
sity. once a decree has been passed against a 
Hindu father, his son cannot challenge it on the 
groxind of its being unconscionable to save the 
’family property from sale; A.I.R. 1924 P.C. 60 ; 
A.I.R. 1926 Ondh 321; 17 O.C. 318, Rel. on; 
4 O. L.J. 157, Diss. from. (Pullan, J.). SOBHA 
SiNQH V. Kesho Singh. A.I.R. 1930 Oadh 234. 

— D ecree against father is binding on the sons. 

The reason why the interest of a son in the joint 
family property can be sold in execution of decree 
obtained against the father alone is that the decree 
is binding on the sons as they arc deemed to be 
■represented by the father and therefore themselves 
parties to the suit; .A.I.R. 1914 P.C. 136, Ref. 
{Mukerjiand NiamatuUah, JJ.)- Kishan Sarut 
V. Brij raj Singh. 121 1, c. 257= 

1929 A.L.J. 941 = 51 All. 932 = 
A.I.R. 1929 All. 726. 

-Where the father of a joint Hindu family 

incurred a debt for a shop and nob separately for 
himself, and the sons failed to prove immorality 
■regarding this debt, 

Held, that joint family property including the 
share of the sons may be proceeded against, on a 
•decree on the debt : 15 Cal. 717 (P.C.) ; A.I.R. 1924 
P 0. 50, Foil. {Madgavkar, J.). RAMCHANDRa 
ANANT DESAI V. BHAGWANT GOPAUL THAKUR. 

121 I.C. 435 = 53 Bom. 777=31 Bom. L.R. 1115= 

A-I.R. 1929 Boro. 465. 

- , .Decree against father personally—Sons can be 

exonerated only on the ground of debt being illegal or 


immoral, , , , 

A decree although passed against the father per¬ 
sonally and after his sons are exonerated, can be 
executed against the shares of his sons in the family 
property and such property is liable forthe father’s 
debt. The sons can claim exoneration from the 

' liability only on the ground that the debt is im¬ 
moral or illegal : 13 Cal. 21, Rel. on ; 31 M.L.J. 502; 
27 M.L.J. 276 ; 28 All. 283 and 37 All. 214, 
Ref ‘AIR 1928 Mad. 657 (P.B.) and A.I.R. 1927 
Mad’ 471 (P. B.), Expl. {Goutts-Trotter, C. J. and 
Walsh. J ). Doraiswami Nadan V. Nagasami 
NAICKEN. 121 I.C. 803= A.I.R. 1929 Mad. 898. 

_ -Decree against father on mortgage—Sons not 

impleaded—Personal remedy against father time- 
larred—Mortgagee must prove necessity and no ques¬ 
tion of pious obligation arises (Iqbal Ahmad, J., 

diSering TVaZsH, J.). , , 

The pious obligation of a Hindu son has reference 

only to^'^aimple money debts which the father is 

under a personal obligation to pay and to simple 
money decrees obtained against the father for re¬ 
covery of such debts, and a distinction must be 

drawn between a simple money debt and a decree 

for such debt on the one hand and a debt secured 

by a mortgage of the family property and a decree 

for sale of such property on the other. So far as 
simple money debt ora decree for such debt against 
the father is concerned, the father is under a 
personal obligation bo discharge that debt or that 
decree and the sons labour undera pious obligation 
to discharge the liability of their father. But in the 
case of a debt incurred on the security of the family 
property by the father, when the mortgagee has not 
sued for recovery of the debt within six years of 
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the date of aoorual, of the cause of action and has 
thus allowed his right to a simple money-deoree 
against the father to become time-barred, the 
personal obligation of the father disappears, and 
the mortgagee is then only entitled to recover the 
debt by sale of the mortgaged property, and in suoh 
a case the sons labour under no pious obligation to 
discharge that debt for the simple reason that the 
debt is nob due from their father. 

The principle of pious obligation cannot be 
applied to the case of a decree for sale on the basis 
of a mortgage of the family property. In the casa 
of a suit brought by a oredltor against the father 
for recovery of a simple money debt all that he has 
to prove, in order to entitle him to a decree, is that 
he advanced the debt, and it is not necessary for 
him to prove the purpose for which the debt was 
incurred. On the other hand, in a suit for sale of 
the family property, the mere faot that the mort- 
gi>goe advanced the debt docs not entitle him to a 
decree, unless and until he succeeds iu further 
proving that the debt was advanced for family 
necessity. Because of their pious obligation to 
discharge their father's debts the sons cannot 
impugn the validity of a simple money decree to 
which they were no party, on the ground of the 
absence of legal necessity for incurring the debt. 
But in the case of a decree for sale, when the personal 
remedy against the father has become time-barred, 
the sons are under no such obligation an i, there¬ 
fore, i£ the mortgagee has obtained a decree foe sale 
of the joint family property without impleading the 
sons or without suing the father in his representa¬ 
tive capacity, the sons are entitled to challenge the 
validity of that decree on the ground that they 
being no parties to that decree are not bound by the 
same and in suoh a suit, unless the mortgagee suc¬ 
ceeds in proving that the debt secured by the mort¬ 
gage was for legal necessity, the sons will be 
entitled to avoid the decree : 12 A.L.J, 613. PoU. • 
A.I.R. 1924 Oudh 394, Diss,/ront. * 

Walsh, J. —There is no real distinction between 
the two cases of a simple money-decree and a 
decree for debt secured- by a mortgage ; A.I.R. 
1924 Oudh 394, Appr. : A. I. R. 1917 P.0.61 
and A.I.R. 1924 P.C. 50, Expl, (Walsh and Iqbal 
Ahmad, JJ.). THAKUR LaL v. JAGRAJ SiNGH. 

107 I.C. 893=50 All. 546 = 26 A.L.J. 229= 

A.I.R. 1928 All. 86. 

- Obligation incurred before adoption is binding 

on the adopted son. 

Where, before adopting a son, a Hindu father 
enters into a contract to soil his property and re¬ 
ceives a sum of money as advance, the obligation to 
perform the contract or to pay back the amount 
arises before the date of adoption, and if a son who 
is born afieran obligation has been incurred which 
obligation by reason of non-performanoo results in 
a debt, it cannot bo said to Sea debt incurred after 
the birth of the son. Though in certain circum¬ 
stances it might not result in a debt, yet if the 
obligation was incurred before the birth of a son, 
or as in this case, before the adoption, it is not 
open to the son to dispute the liability of the whole 
family property for the debt which resulted from 
obligation incurred by the father before the date of 
adoption, and tho son’s share is liable to be pro¬ 
ceeded against in execution of a decree obtained 
against the father for the recovery of advance and 
for damages for broach of contract ; A.I.R, 1921 
Mad. 447, Dist. (Devadoss and Madhavan Nair 
JJ.). SWAMINATHAN V. SUBRAMANIA AYTAR * 

116 I.C. 360= A I.R. 1923 Mad. 1082. 
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—— ■ Decree against son as the legal representative 
of his father — Execution. 

"Where sale by a Hindn was set aside as being 
without family necessity and the vendee being 
deprived of possession sued to recover the purchase 
money from the vendor and where his son had 
been brought on the record as the legal represen* 
tative of his father who died during the pendency 
of the suit, 

Held, that the proper decree to pass would be a 
decree against the son as the legal representative of 
his father and cajable of execution against him 
60 far as he held property which was liable to 
attachment under the Hindu Law for his father’s 
debts. {Ashworth and Neave, A.J.Cs). KALLU 
hlAii V. PARTAB Singh. 92 I.C. 787== 

A.I.R. 1926 Ondh 301. 


- Entire family property can be sold for debts of 
deceased father or grand-father. 

There is no authority for holding that the pious 
obligation of sons does not arise until after the 
death of the father. Therefore the whole of the 
joint family property in the possession of the sons 
and gra» dsons of the deceased judgment-debtor 
can be attached and sold in execution of a personal 
decree passed against the father or the grand-father: 
1 O.W.N. 13, Ref to. {Kendall, A.J.C.). HaeiHAR 
Prasad v. Mahabie Pandp.t. 79 I.C. 1055* 

11 O.L.J. 6B9*27 OX. 306* 
A. I. R. 1925 Oodh 91. 

-A decree for mesne profits can be executed 

against ancestral property in the hands of the son 
after the death of the father. {Wazir Hasan, J. C. 
and Kendall, A.J.C.). Shambu BHAN SINGH v. 
Chandra Shekhar Baksh stngh. 

80 I. c. 17= A.I.R. 1925 Oadh 230. 
-The passing of a personal decree in a parti¬ 
tion suit against father who was the manager is not 
alone sufficient to prove immorality of the debts 
for which decree is passed. {Mullich and Ross, JJ.). 
Raghunath Prasad v. Basdeo Prasad. 

88 I.C. 1012*3 P L. R. 328 = 
6 P.L T. 764= A.I.R. 1925 Pat. 823. 

-Sons can question validity of a decree to 

which they wore not parties provided they claim 
by independent title. {Daniels, A.J.C). Mt. 
SURJA u. BijAi Bahadur Singh. 73 1C. 13* 

26 O.C. 336= A.I.R. 1924 Oadh 136. 

-Shares of the sons in the joint family estate 

can be proceeded against in execution of a decree 
even in the lifetime of the father where the decree 
obtained against the father though personal is in 
respect of a debt which was for the benefit of the 
family estate and was neither illegal nor immoral. 
{Kennedy, J.C.and Raymond, A.J.C.). Naruma^j 
Mdlohand V. Ntghumad. 76 I C. 778— 

18 S.L.R. 1 = A.I.R. 1924 Sind 124. 

-Sons cannot recover sbaro of joint property 

sold under a decree against father unless debt is 

shown to be immoral ; (1874) 1 I-A. 321; 43 Bom. 

C12 and 00 I.C. 137, RtJ/. {Lindsay and Sulaiman, 
JJ.). Ram Chandicr v. Ha-ti t^Iohammad Nur. 

73 I.C. 636 = 45 All 545=4 L-R A. C*!?-237- 
21 A.L.J.435= A I.R. 1923 All. 591. 

- Judgment against father alone operates 

against sons' interests unless the debt ts illegal or im- 

Bv the Mitaksbara Law according to 44 Cal. 524 
(P.C.). a judgment against the father 
cannot bo executed against the whole of the ISIitak- 
shara property, if the debt in respect of which the 
judgment has been obtained was a debt incurred 
lor illegal or immoral purposes. In every other 


HINDU LAW—DebtB—Father—^Deorbe. j 

event it is open to the execution cceditoc to sell the- 
wholeof the estate in satisfaction of the judgment; 
obtained against alone.'* These words 

could not be clearer and they are absolutely com¬ 
prehensive. There are no limitations, qualifica¬ 
tions or reservations to the effect that the debt- 
must be incurred by the father as representing the 
estate or purporting to be for the benefit of the 
estate or in some capacity other than his personal' 
capacity. The words in 44 Gal. 624 are : "In- 
every other event it is open to the execution creditor' 
to sell the whole of the estate in satisfaction of the 
judgment obtained against father alone" — 
there is nothing to qualify the words, “the father- 
alone.” The decision in 44 Cal. 524 is to the efieot^ 
that, once a simple money decree is passed against- 
the father, and manager of a joint Hindu family, 
that simple money decree can be executed by the 
execution creditor against the whole of the estate, 
and will operate against the interests of the sons, 
unless the debt has been incurred for illegal or im¬ 
moral purposes. The decision in 16 A.L.J. 437 lays* 
down an absolutely different proposition that joint 
family property cannot be transferred by an act of 
volition on the part of the manager, except with 
the consent of other co-parceners or fox legal neces¬ 
sity or in payment of antecedent debts, and that> 
the doctrine of the pious duty of a Hindu son to 
satisfy his father’s debts can have no operation to- 
validate such a transfer, so long at any rate as the 
father is alive. But in order to apply the princi¬ 
ple of the second decision, there must be a transfer' 
by the volition of the manager. {Stuart, J.)» 
Shambhu Dayal Singh v. iswar Saran. 

75 I.C. 597* A.I.R. 1923 All. 306. 

- Mortgage-decree—When binds sons. 

A decree against the father on the mortgage by 
the father has no more force than the mortgago- 
itself, which must be proved, in order to bind the 
son, to be for an antecedent debt or for legal neces¬ 
sity. {Scott-Smilh and Zafar AH, JJ.). HaNS RAJ’ 
V. BADAJI mad. 76 I.C. 582* 

A.I.R. 1923 Lah. 356. 

- Decrees on debts incurred neither for necessity> 

nor for paying antecedent debt—Not binding on sons 
—Mortgage not binding—Decree thereon is not also- 

binding. 

It cannot be laid down that apart from the ques¬ 
tion of family necessity or antecedent debt there is- 
a pious obligation on the sons to pay the debts due 
by their father, which had matured into a decree 
and that the entire interest of the family could be 
sold in satisfaction of the decree obtained for the 
payment of that debt. 

A deoree unless it is binding on sons does not 
improve the position of the creditor any more than, 
a sale which a father effects in order to pay a debt 
incurred by himself on the security of the mort¬ 
gaged property. The exception to the general rale, 
that no manager, guardian or trustee can be entitled^ 
for his owu purpose to dispose of the estate which 
is under his charge, cannot be extended where a 
liability under a mortgjge merges into a deoree un¬ 
less that decree can by any rule of law be held to 
be binding on the other members of the family. If 
a mortgage is not valid in so far as it purports to- 
encumber the joint family property, it cannot be¬ 
come ajust and legal consideration if in theabsenoe 
of the sons of the mortgagor, a deoree had been.- 
obtained on foot thereof against the mortgagor; 
otherwise the proteotioa intended for the junior- 
members of the family can in that way be ^sily 
circumvented and becomes illusory. {Kanha%ya • 
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SIKD0 L&V'-Debts—Father—Decree. 

Lal,J,C.). QANGA Baksh Singh V, Raghubab 
filNGH. 73 I.C. 27=10 O.L.J. 61 = 26 O.C, 299 = 

A. I. R. 1923 Oudh 182. 
— ■ S imple maney-decree against father—Family 

.^property is liable, if debt is not illegal or immoral. 

Where there is a simple mooey-deoree ag'iiast 
the father which is not showQ to have been based 
«n a debt which was tainted with immorality, the 
decree can clearly be executed against the father 
and the father's interests in the family property 
voan be attached and sold; A.I.R. 1917 P.O 61. Dist. 
and A.I.R. 1916 P.C. 220. Foil. {Stuart and Sulai- 
man.JJ.). Kalyan Singh v. Dharam Singh. 

68 I.C. 794=20 A.L.J. 721 = A.I.R. 1922 All. 489. 


—Debts—Father—Representation. 

-Father represents son in execution. 

Execution ag.vinst father is effective enough to 
bind the son also, and if any matt-r in execution 
• is res against the father, the plea of res 

^■judicata is operative against the son too, for prac¬ 
tically the father represents the son in execution 
proceedings even where the suit was not framed 
against him as manager of the family. {Ramesam 
and Jackson, JJ.). SubramaNia PILLAY v. 
Venkatarama REDOI. 120 I-C. 375 = 

1929 M.W.N. 776= A.I.R. 1930 Mad. 237. 

-Civil P.O., S. 11 —Suit for mortgage debt 

against father and sous—Mortgagee’s pleader mak- 
■ing statement that sons should be discharged— 
Simple money-decree passed—Statement neither 
operates as res judicata not as estoppel in subse* 
quent declaratory suit by sons that the property is 
nob liable to execution and sale in the decree 
-acainsb father. {Rasa, J.). ManoI^R LAI.* v. 

ImdAD Alii. 98 I c. 800 = 3 

A.I.R. 1927 Oudh 13. 


•Father represents son in Ixtigalion. 


Where a joint family property has been sold out 
and out or where a decree in execution of the mort¬ 
gage has been obtained against the property, and 
the rights have thus sprung up with regard to the 
ioint family estate these rights are nob to be defeat¬ 
ed by the son simply questioning the transaction 
enteJedintoby its head. Ho must prove that the 
■debt was contracted for immoral or illegal Purpo¬ 
ses: 17 0 . 0 . 318 , 2 A.L.J. 613.Z)tsi. rho father 

in a suit against him represents the son also. Iho 
law is based on the presumption that the managing 

-member represents the other member and not ou 

'the actual tacts of every case. (Dalai and Stmpson, 

A.J.Cs.). RUP «««_ 

74 I C 56*3= 10 0.L.J. 141 — 26 O.C. 266 — 

A I R- 1923 Oudh 227. 

_ Mortgage by fatlierSait on-Father cannot 

represent minor son as his guardian ad litcm. 

BuckniU. J.-The iatorest o£ son m a suit on a 
■mortBago by the father is against that of the father 

and therefore the father eannot represent son but 

pLons who could plead 

• rtf tihe debt can represent the sou. 9 O.l^J. 4^, 
1 ., f’ Ti J 446' 31 A. 549; 16 C.L.J. 2G4; A.I.R. 1914 
P (_1 136 Foil. (Dawson- Miller, C. J . and BuckniU, 
r 1 ■ haripbasad SINGHA l>. Sourendra ^Iohan 

aiNGHA. ^ p.L.T. 709 = A.I.R. 1922 Pat. 450. 

—Debts— Immoral or Illegal—Breach of duty. 

—-—Damages for breach of civil duly are not illegal 

'"’’wheTthffaiber had out certain trees which 
• did not belong to him and the rest of the damages 
-he had to pay for breach of a civil duty in demo- 
rishlng a Luse and the family had benefitted to a 
iarge extent by the action of the father. 


HINDU LAW — Debts — Immoral or illegal— 
Burden of proof. 

Held, there is distinction between a debt which 
follows as the result of an offence under the original 
law and a debt for which one is made liable on the 
ground of a breach of civil duty. In the former 
case the debt incurred by the father would be 
immoral and illegal but not in the latter case. 

Held, further the damages were due in oouse- 
quenoe of a breach of civil duty by the father; 

82 Bom. 348, Dist.\ 39 Oal. 862; 5 C.L.J, 80; 

11 C.W.N. 163; A.I.R. 1923 Lah. 399, Foil. {Daniels 
andDalal, JJ.). OHANDRIKA RAM v. NARAINPbA- 
SAD. 79 I.C. 1036 = 46 All. 617 = 22 A.L.J. 488= 

5 L.R. A. CiY. 378=A.I.R. 19*^4 Ail. 745, 

- Breach of civil duly by father involving tort or 

ertrne— jSohs are liable. 

There is no authority for the theory that the sons 
are not liable upon contracts and quasi-contracts 
entered into by their father or upon other similar 
oblig.ations legally incurred. Where there is a 
breach of civil duty, even though it may involve 
some tort or crime, the sons are liable to make it 
good out of the family property; 27 JIad. 71 and 
24 Cal. 672, Dist. (Spencer and Odgers, JJ.). VEN- 
KATACHARYUIjU V. RIOHANA PANDA. 

61 I.C. 530=44 Had. 214= 
A.I.R. 1921 Mad. 407. 

—Debts—Immoral or illegal—Burden of proof. 

———Onus of proving immoral nature of debt lies 
upon son. 

It is not sufficient for a son in Mltakshara joint 
family to prove that the father was a man of 
immoral habits : but ho must also prove that the 
particular debt was incurred for an immoral 
purpose. 

Where a father contracted a debt and subsequent¬ 
ly executed a mortgage for the debt and the son 
contested the tcausactiou on the ground that the 
debt was contracted for an immoral purpose, the 
onus of proving the immoral nature of the debt 
lies upon the son who contested the tiansaotion 
and not upon the alienee: 17 C. W. N. 124 (P.C.), 
Bel. on. {Ross and Chatterji, J J,). BisWANATH 
Singh v. Kayisstha Corporation. 119 I.C. 405= 
8 Pat. 450=10 P.L.T. 379=A.I.R. 1929 Pat. 422, 
-The proposition of Hindu Law is well-estab¬ 
lished that the burden of proof lies, iu oases 
whore the son challenges the debts incurred by the 
father ou the ground of immorality, on the son to 
establish that oho paibioular debt which ho wishes 
to challcogo was incurred for immoral or illegal 
purposes and this burden is not discharged merely 
by showing that the father was loading an extrava¬ 
gant or immoral life; 10 P. R. 1918; 58 P. R. 1917 
! and A.t.R. 1928 Lah. 83, Foil. {Tek Chand and 
' Bhide, JJ.). SHANTl Sarup v. JAGIRI Mal 
BANS niAL. 110 I.C. 273 (Lah.). 

-Fou71;7 man just attained majority and in 

abluent circumstances and leading reckless life — 
Loan by—Lender to prove necessity. 

In the case of a joint family the sons are liable 
for their father’s debts even if the debtsare contract¬ 
ed by the father for his own benefit without any 
I legal necessity so long as the debts are not incur¬ 
red for an unlawful or immoral purpose. Where, 
however, a young man who has just attained 
majority and who has inherited valuable property 
which would yield an income more than sufficient 
to keep him iu comfort having regard to the posi¬ 
tion of the family and its requirements, leads on 
openly reckless and immoral life and borrows 
large sums of money which will not in the 
ordinary circumstances be necessary for any lawful 
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HINDU LAW — Debts — Immoral or Illegal— 
Barden of proof. 

purpose, Courts have thrown the burden of proving 
the factum of the loan upon money-lenders. In 
such a case the lender cannot get the protection 
which is us^ually given to bona fide lenders unless 
he proves that he made reasonable enquiries. It is 
not necessary in such a case that direct connection 
should be established between the debt and the 
necessary purpose for which it was borrowed. 
{Kumaraswami Sasiri^ J.). GURXJMOOBTHI lYER 
V. P. S. SUBRAMANIAU. 107 I.C. 401 (Mad.). 

■ Evidence Act, Ss. 101, 102, 103 —Onus of proof 
is on son. 

The onus of proving illegality or immorality as 
afiecting the debt incurred by the father is upon 
the sons, for after the death of their father their 
liability to pay the father’s debt arises under the 
express text of the Mitakshara. (Jwala Prasad and 
Adami, JJ.). (SHEIK) Karoo w-Rameshwar Sao. 

62 I.C. 905=3 P.L.T. 43=6 P.L J. 451 = 

A.I.R. 1923 Pat. 143. 


—Debts—Immoral or illegal—Direct connection. 

Direct connexion with money raised and im¬ 
morality must he established. 

Where an alienation is sought to be impugned on 
the ground that it was made for immoral purposes 
it is incumbent on the party impeaching the alie¬ 
nation to prove that there was a direct connexion 
between the money raised and the immorality ; 
A.I.R. 1928 Lah. 83. Rcl. on. {Tele Chand and Agha 
Haidar, JJ.). BEl.I RAM v. SARDARI LAE. 

A.I.R. 1930 Lah. 613. 

- Connexion between transaction and immoral 

life must he proved. 

In cases to set aside alienations on the ground 
that the father led an immoral life prior to the 
transaction, the mere allegation that the father led 
an extravagant, immoral and licentious life would, 
even proved, not be sufficient to relievo the son 
but the connexion between tbe trfinsaction and 
alleged immoral life must bo proved : 21 All. 238 
and 17 C.W.N. 124, Ref. (Goharan Nath Misi'a and 
Srivaslava, JJ). Indr A BAHADUR SiNOH v. 
KHAIRati Lae. 113 I.G. 489=4 Luck. 107 = 

5 O.W.N. 836= A.I.R. 1928 Oudh 465. 

- Proof of general immorality is not enough. 

Proof of general immorality and waste of money 
is not sufficient to invalidate an alienation by a 
Hindu father: 6 M.I.A. 393, Foil. [Kumaraswami 
Sastri a7id Cnrgenven, JJ.). RAMASWAMI PlLEAi 

u. Kasinatha • 108 1.0.529 = 

1927 M W.N. 356= A.I.R. 1928 Mad. 226. 

-To prove tbo immorality of tbe debt direct 

connexion between tbe debt and immorality must 
bo shown : A.I.R. 1924 P.C. 50, J’o??. {Fforde and 
Campbell, JJ ). UEFAT Rai v. TEJ NARAIN. 

106 I.C. 176=8 Lah. 632=29 P.L R- 132 = 

A.I.R. 1928 Lah. 83. 


Son must connect immorality with debt. 


It is necessary for a Hindu son to connect the 
immorality with the debt and proof of the general 
immoral habits of tbo father mortgagor, at the 
time tbe debts are advanced, is not sufficient to 
justify tbo Court in presuming that the debt is so 
tainted: 80 All. 166 ;’2 O.L.J. 241 and 36ML.J. 
296. Foil. [Lindsay and Sulaiman, JJ.). TULSHI 
Ram V. BiSHNATH PRASAD. 105 I-O. 885 — 

25 A.L.J. 753=A.I.R. 1927 All. 735. 

- Application of debt to immoral purposes need 

not be proved. 

Vor Kotval. A.J.C.—It IB noi necessary to prove 
that the debts were applied to immoral purposes in 


HINDU LAW—Debts—Immoral or illegal—Litl* 

gation. 

order that the son may succeed as against tha- 
mortgagee or vendee of joint ancestral property. 

The connection between the debts and the im¬ 
morality can be proved by inference from evidence 
showing that the debts were contracted during the 
period of extravagant and immoral habits, but in 
such a case there must be definite and convincing^ 
proof that the immoral practices were contempo¬ 
rary with the loans and that the mortgagor oonld'. 
not indulge in them without the use of the borrow¬ 
ed amount. {Hallifax, Kotval, Macnair and Batten, 
A.J.Cs.). SBEONARAIN V. Nathu. 65 I.C. 786= 

5 N.L.J. 114 = 19 N.L.R. 81 = 
A.I.R. 1922 Nag. 1 (F.B.). 
- Debt and the immoral purpose must be con¬ 
nected, 

A Hindu son must establish connexion between 
a particular loan and expenditure in order to- 
exonerate himself from liability to pay his deceased' 
lather’s debt: 30 All. 156 and 1 Pat. L. J. 86 , Foil* 
(Batten, J. C. on difference between Drake-Brockman,. 
J. C. and Hallifax, A. J. C.). Ganpat RAO v. LAXMI 
Chand. 77 I.C. 040=6 N.L.J. 239= 

A. 1. R. 1924 Nag. 1. 

- Son to prove direct connection between the- 

debt and immorality. 

To avoid liability for a debt of his father the son. 
has to establish a direct connection between the 
debt and the alleged illegal or immoral purpose. 
The onus cast by law on the son is not discharged, 
by evidence showing that the father was keeping a 
concubine and to that extent must have incurred, 
additional expense. Direct evidence of the appli¬ 
cation ot a debt for a specific immoral purpose is 
not always possible to obtain and it will be suffi¬ 
cient if the evidence is such that the Court could/ 
infer that the debt must have been incurred for im¬ 
moral purpose : 15 Cal. 717; 14 Bom. 320; 36 Bom. 
68, Foil. (Abdur Rahim and Moore, JJ.). SUNDABA. 
GOUNDAN V. ARUMUGA GOUNDAN. 59 I.C. 390= 

12 L.W. 139. 

—Debts—Immoral or illegal—Litigation. 

-Co5is of false and dishonest litigation — Sens- 

not bound. 

Where the grounds on which the father bases his 
claim against other persons and also the gtounds- 
on which he resists the suit brought against him by 
others are false and dishonest, the sons are not 
liable to pay costs for which decrees are passed’ 
against the father : 20 M. L. J. 89, Foil.', A. I. R. 
1925 Oudh 230; A. I. R. 1925 Oudh 325; 40 Bom^ 
1-26; 33 All. 472; 39 Cal. 862; 40 Cal. 288; 37 Mad. 
458 and 65 P. R. 1900, Ref. (JFaeir Hasan and' 
Raza. JJ.). Mahomed Aei v. Jhao Lae. 

106 I.C. 392=4 O.W.N. 1069= 
A.I.R. 1928 Oudh 10. 

-^A Hindu widow surrendered her estate in 

favour of a certain person. After her death, another 
person instituted a suit for the recovery of posses¬ 
sion of the property. The person in whose favour 
the surrender had been made defended the suit but 
he ultimately failed, 

Held, that the judgment debt was not tainted- 
with illegality or immorality and it was open to the 
decree-holder to proceed in execution for costs 
against the ancestral property in the hands of the 
son of tbe judgment-debtor. (Sulaiman and Boys,- 
JJ.). RudraPratap V. Sharda Mahesh. 

88I.C. 200 = 23 A.L.J. 467=6 L-R.A. Cly. 321 = 

A.I.R. 1925 All. 471.. 

-A decree for mesne profits against a father' 

under Hindu Law stands on the same footing a& 
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HINDU LAW~Debta—Immoral or illegal—Llkl* 
gation. 

anj other debt created by him and his oonduot in 
defending a suit unsucoessfully for mesne profits 
cannot be oharaoteriaed as illegal or immoral. 
{Wazir Hasan, J. C. and Kendall, A.J.C.). ShamBU 
BHAN Singh v. Chandra Shekhar Baksh Singh. 

80 I.C. 17 = A.I.R. 1925 Oadh 230. 
-Debts on decree passed in respect of dama¬ 
ges for malicious prosecution is an illegal and im¬ 
moral debt. A debt incurred by a father to defend 
himself in a criminal case may in certain oiroum- 
stancos be for the benefit of the family in order to 
save the father and consequently the family from 
the degradation in the eyes of thepublio : 33 All 472 
84 All. 4 ; 1 P.L.T. 34 ; 1 P.L.T. 133, Foil, 

{^ioala Ptasad and Foster, JJ.). Sunder Lal v. 
RAGHUNANDAN PRASAD. 83 I.C. 413=3 Pat. 250 — 

5 P.L.T. 133=A. I. R. 1924 Pat. 465. 


—Debts—Immoral or illegal—Ueaniug. 

Antecedent debt is just debt wlien not contract¬ 
ed as act of reckless extravagance or wanton waste or 
toith intention of injuring interests of reversioners. 

It is settled law that payment of an “ antecedent 
debt’’is “necessity” provided the antecedent 
debt is a ” just one.” A “ just debt ” has been 
defined as one which is actually due and which is 
not immoral, illegal or opposed to publio policy. 
It means a debt not contracted as an act of reckless 
extravagance or of wanton waste or with the inten¬ 
tion of injuring interests of reversioners. An alienee 
claiming” necessity ” in respeotof payment has 
therefore to prove that the debts were just 
the above sense and it makes no difference whether 
the antecedent debts arc due to himself or other 
parties: 66 P. R. 1 900 ; 40 Cal. 288 (P.C.) and 
60 1. C.lU.Foll. {Bhide, 

Ganga Singh. A.I R. 1930 Lah. 130. 

- Avyavaharika debt—Meaning of. 

The expression “ avyavaharika debt moans a 
debt which is not supportable as valid by legal 
arguments, and on which no right cou d be estab¬ 
lished by the creditor in a Court of Justice . 
87 Mad. 458. Foil. {Wazir Hasan and Raza.JJ.h 

Mahomed Ali v . Jhao Lal. 4 O.W.N. 1069 — 
MAHOMLU a ^ ^ 392 = A. 1. K. 1928 Oudh 10. 

- Decree for mesne profit against father~Sons' 

share in joint family property can be attached xn exe- 

^**iTe'xecution of a decree for mosno profits, the 
shares of the sons of the judgment-debtor, in the 
joint family property, are liable to bo attached and 

^°^debt which is not immoral, at its inception is 
binding on the son. though subsequently it may be 
tainted by dishonesty and immorality Improper, 
imprudent, unreasonable, or dishonest debts are 
not necessarily immoral. But liability aneing by 
the commission of offences by the father has been 
always held to bo immoral. Tho tost of benefit to 
the estate is not a material question for considera¬ 
tion as the liability of the son depends upon the 

nature of the act. • *u 

The liability for mosne profits is not in the 

nature of ‘ daoda ’ or fine. Tho obligation is nna or 

in tho nature of a debt. , _ ^ , 

(Case-law fully reviewed Texts oti the point 

fllLussed ) iVenkatasubba Bao and Madhavan Na^r, 
r r I RAMASUBRAMANIA PiDUAI «. SiVAKAUI 

90 I.C. 165 = 21 M.L.W. 606= 
AMMAL,. ^ ^ 371=A.I.R. 1925 Had. 841. 

_ ptecree against father in representative capacity 

—Sons can plead immorality or illegality. 


HINDU LAW— Debts—Immoral op illegal— 

Prohibited by law. 

In a suit on a mortgage brought against the father 
in hie representative capacity, father represents 
the entire joint family and the sons cannot le-open 
a decree against him except on grounds personal to 
themselves, e. g., that the debt for which the mort¬ 
gage was given was not binding on them under the 
Hindu Law. The sons are entitled to plead that it 
was illegal or immoral. They are also entitled to 
plead that there was no debt of their father’s exist¬ 
ing at the time at all, which was of such a nature 
as to justify an alienation of their shares for its 
satisfaction. 

The term “illegal or immoral” is used as a 
translation of the word “ avyavaharika ” which in¬ 
cludes “ (promises without consideration.” 39 Cal. 
862, J’oW. {Hallifax, A.J.C.). ARJDN V. CHAGGAN 
LAD. 72 I.C. 1044 = 6 N.L.J. 185 = 

A.I.R. 1923 Nag. 300. 

—Debts—Immoral or illegal—Penalty. 

Penalty against father —Son not bound to pay. 

The father of a Hindu family, bid a sum of money 
for property at an execution sale and deposited 
one-fourth of the sum bid but did not make good 
tbc balance. The property was resold and it fetch¬ 
ed a very small price, whereupon the judgment- 
debtor applied to recover the deficiency. The 
father died and his son was impleaded a party in 
his place, and an order,was made to recover the 
deficiency by sale of the family property. In a 
suit by the son to sot aside the order, 

Held, that the suit must succeed. As the father 
and son were members of a Hindu joint family, as 
it was the joint family property which it was 
sought to make liable and as what was due from 
the father was in the nature of a penalty, neither 
the father nor the family property was .liable. 
(Tudball and Rafigue, JJ.). RATAN LAD v. BlRJ- 
BHUKHAN SARAN. 61 I.C. 774 (All.). 

—Debts—Immoral or illegal—Presamptlon. 

- Loan contracted while leading immoral life — 

Presumption is it was-for immoral purpose. 

It is not necessary for a Hindu son, in order 
to absolve himself 'from liability, to prove not 
merely the purpose for which the loan by the 
father was contracted but also that the lender 
knew the immoral purpose of the loan. It will be 
sufficient to prove that the borrower was at the 
time leading a licentious life beyond his means 
indulging in drink, riot, prostitution and debau¬ 
chery and that at the same time he was without 
any business or occupation upon which the money 
have been legitimately spent without showing on 
which particular act of immorality the money was 
spent. If it is proved clearly that at the time the 
borrower was notoriously wasting his substance iu 
riotous living and spending large sums beyond his 
means and above his station in life in this wayonly, 
a loan contracted'in the midst of such living, and 
spent upon it, would be a loan contracted for im¬ 
moral purposes. (Kumaraswami Sastri, J.). GURU- 
MOORTHY Iyer v. P. S. Subramaniam. 

107 I.C. 401 (Had.). 

—Debts—Immoral or illegal—Prohibited by law. 

-Debt by father when under Court of Wards 

and incompetent to contract debts—Son is not 
under pious obligation to pay it. (Rafique and 
Lindsay, JJ.). BADDEO PRASAD v. BiNDESHRI 
PRABAD. 66 I. C. 128=44 All. 388 = 

I 20 A.L.J. 241= A.I.R. 1922 All. 215. 
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Speculation. 

—Debts—Immoral or illegal—Speculation. 

•; Speculation by itself does not make the debt 
immoral. 

Speculation is not usually repugnant to good 
morals and if the transaction in question is 
speculative tta debt cannot be considered to be 
tainted with immorality unless is tainted with 
fraud: A. I R. 1928 Oudh 10. Bel. on. {Stuart, 
C.J. and Baza, J,). Chodkao Singh v. Hasan 
Baqar. 119 I.C. 498=6 0 W.N. 622= 

A.I.R. 1929 Oudh 458. 
— ■ Debts incurred in speculative transactions 
cannot be said to be immoral debts. {Martineau 
and Zafar Ali, JJ.). Khbm Chand t>. Narain Das 
Sethi. 89 I.C. 1022=6 Lah. 493= 

26 P.L R. 848= A. I. R. 1926 Lah. 41. 

—Debts—Immoral or illegal—Subsequent immo' 

rallty. 

-The fact that managing co-parcener or father 

was found extravagant, vicious and generally of an 
immoral character after the date of borrowing 
money f )r paying antecedent debt does not affect 
the validity of debt contracted by him ; 10 P. R. 
1918; A.I.R. 1921 Lah. 205, Ref. [Broadway and Jai- 
Lal,jj.). ABDUL Ghaniv. Sansar Chand. 

107 I.C. 335= A. I. R. 1928 Lah. 101. 
—Debts—Immoral or illegal—Surety. 

- Liability of indemnity not immoral or ille¬ 
gal. 

One of throe Hindu brothers who formed a co¬ 
parcenary obtained certain property in settlement 
of a claim which the co-parcenary as a whole had 
as against a stranger. In so obtaining the property 
the co-parcener who made the settlement under¬ 
took to indemnify the common debtor in the event 
of any claim being made by the other brothers, 

Held, that the debts arising out of the liabieity 
to indemnify were neither illegal nor immoral. 
[Wazir Hasan, A.J.C.). Mata DIN v. Mahabaj 
Din. 85 I.C. 959=12 O.L.J. 33 = 

A.I.R. 1925 Ondh 325 
—Debts—Immoral or illegal—Trade. 

- Antecedent debt borrowed for trade purposes is 

not avyavaharika. 

It is not every impropriety or every lapse from 
right conduct that stamps the debt as immoral. 
The son can claim immunity only when the father’s 
conduct is utterly repugnant to good morals or is 
grossly unjust or flagrantly dishonest. 

An antecedent debt borrowed for trade purposes 
is not an avyavaharika debt: A.I.R. 1926 Mad. 323 
aud A.I.R. 3925 Mad. 841, Bel. on. {Venkata<>ubba 
Bao. J.). RAJAGOPALA PiLDAI V. P VBERA- 
PERUMAL. 102 I.C. 680 = 39 M L.T. 76 = 

A I R. 1927 Mad. 792=53 M L.J. 232. 
—Debts —Liability. 

*- Maintenance of Hindu widow charged on spe- 

cific property takes precedence over unsecured debts 
binding on family. 

A simple money creditor of a joint Hindu family 
Las no priority over a charge for maintenance over 
specific items of property granted to a widow by 
decree in the absence of fraud or collusion. An 
auction-purchaser, during the pendency of such 
maintenance suit of an item of property over which 
a charge was claimed in the plaint and was granted 
by the decree, who purchases in the execution of a 
simple moneydecree binding on the family is not 
entitled to priority over another auction-purchaser 
of such property in the proceedings taken to 
execute the maintenance decree: 43 Mad. 800; 

2 Bom. 494; 27 Gal. 194; 10 Mad. 283; A.I.R. 1928 I 
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Mad. 713; A.I.R. 1927 Mad. 502; A.I.R. 1927 Mad. 
1092, Bel. on\ 4 All. 296 and 6 All. 867, Diet. 
[Wallace and Ananthakrishna Iyer, JJ.), SbbthA- 
RAMANUJAOHABYUIjA V. VENKATASUBBAMMA. 

A.I.R. 1930 Mad. 824. 
Neither the minors nor their estate is liable 
for the debts by a guardian which do not purport 
to bind their estate : 2 N.L.R ‘25, Foil. [Subhedar, 
A.J.C.). HAZARIMAD V. Govinda. 

119 I. C. 683 (Nag.). 

-Whole joint family property in the hands 

of the sons, is liable under decree unless debt by 
father is tainted with immorality; A.I.R. 1924 
P. C. 50, Foil. [Stuart, C.J. and Baza, J.). OHOT- 
KAO Singh v. Hasan Baqar. 119 I.C. 458= 

6 O.W.N. 622= A.I.R. 1923 Oadb 438. 

•-^The interest of the minor grandson is convey¬ 

ed by a sale in execution of the decree on the mort¬ 
gage of the joint property obtained against the 
grandfather where the mortgage is executed by the 
grandfather for a business carried on jointly with 
his son. [Madgavkar, J.). VADILAL PUBSHOTTAM 
V. Kanailad CNDERLAL. 106 I. C. 46= 

29 Bom. L.R i44t = A.I.R. 1927 Bom. 620. 

-Ancestral property is liable for the debts of 

a father, unless it can be shown that they wore 
contracted for immoral purposes. [Shadi Lai, C.J* 
and Broadway, J.). Madan Mohan v. Daulat 
Ram. 100 I.C. 17= A.I.R. 1927 Lah. 772. 

- Debt contracted by father jointly with another 

member—Son is bound to pay. 

It is difficult to undersbaud on what principle 
of the law of the Mithila School it is not the 
pious duty of the son or grandson to pay a debt 
contracted by the father or grand-father jointly 
with another who was a member of the joinb 
family. 

Where a debt which was charged by the mort¬ 
gage bond on the joint property of the family was 
incurred by each of the heads of the then four 
branches of the joint family, and all the defen¬ 
dants, who wore membersof the joinb family where 
their sons or grandsons, 

Held, that there was no reason why the charges 
should not be held as binding upon the family 
property. [Sir John Edge.) SOURENDBA MOHAN 
V. IIARI PRASAD. 91 I.C. 1033 = 24 A.L.J. 33= 
1926 M.W.N. 49 = 5 Pat. 135 = 7 P.L.T. 97= 
23 Bom. L.R. 1126 = 30 G. W. N. 482= 
52 I. A. 418=42 G. L. J. 692= 
A. I. R. 1925 P C. 280 = 50 M.L.J. 1 (P.C.). 

-Debt by oo parceners—Family property sold 

to satisfy debt—Wife of co-parcener cannot enforce 
right of residence unless the debt is proved to be 
immoral: 190 P. R. 1889; 39 P.R 1896 and 

36P.R. 1907, Bel. on. [Campbell, J.). NANKiv. FIRM 
SHAM DASS SaLIGRAM. 89 I.C. 874= 

A.I.R. 1925 Lah. 638. 
-A man must satisfy out of the family proper¬ 
ties in his hands, the debts contracted for legal 
necessity by his paternal grand father. [Das and 
Adami, JJ.). LADU Narain v. GOBERDHAN DAS. 

86 I. C. 721 = 4 Pat. 478 = 6 P.L.T. 497= 
1925 P H.C. C. 104= A.I.R 1928 Pat. 470. 

-No mortgage can be enforced against property 

belonging to a joint family, unless it is established 
that its consideration was taken for the payment 
of an antecedent debt independent of the mortgage 
or for legal necessity. [Kanhaiya Lai, J.C.). PrAN 
V. Shed Lad. 26 0. C. 321— 

A. I. R. 1924 Oadh 135. 
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^INDU LAW—Debts—Liability. 

- Father*s liability for debts contracted by son. 

if Where father borrowed first and then son 
took upon himself liability and borrowed further, 
Held^ the father could be made liable for debts 
•contracted by him only if they were not time-bar¬ 
red as against them and for the debts contracted by 
the son, the father could not 1 e made liable unless 
these debts were shown to be for necessary joint 
family purposes. {jCafUvbell, J.)- BALLA v. Baru 
Mad. 77 I.C. 926= A.I.R. 1923 Lah. 683. 

—- Anteccdetit debts and debts contracted for 

necessity are binding on the family. 

Where five mortgage bonds were executed by the 
Xarta of a joint Hindu family and by two of his 
sons, of those bonds four being for antecedent debts 
of the Karta of the family reasonably binding on 
the family, and one bond being for family neces¬ 
sity, vie., the marriage expenses of the sou and 
■daughter of the/Carta of the family, 

Seld: that all the five mortgage debts were bind¬ 
ing on the joint family property. (Das and Adamt, 

JJ.). Debi Lad Sah v. Hand Kishobe gir. 

65 I. C. 315 = 1 Pat. 266 = 3 P. L. T. '^59“ 

A. I. R. 1922 Pat. 22. 

- Mortgage by faDter—Transferee from mort¬ 
gagor if can question validity of debt Sons necessary 

parties. ., . 

A Hindu father mortgaged the family property 

to N and subsequently sold it to T. N brought a 
suit on bis mortgage for sale of the property against 
T without impleading the sons of the mortgagor. 

r resisted the suit on the ground that the mort¬ 
gage was not valid as the sum borrowed were not 

■ debts binding on the family property, 

Held, that no proper decision regarding the vali¬ 
dity of the transfer could be reached ualoss and 
until the sons of the mortgagor were made parties 
to the prooeodings. (Gokul Frasad and Lindsay, JJ.). 
TiKAil SINGH V. NATHU. 36 I. C. ^All.). 

-Where a debt was incurred on behalf wl the 

family, though only a single member, not being a 
manager, deals with the creditor, the creditor being 
ignorant of the fact that the single member was 
acting on behalf of the family a is maintain- 

.able against all the members, though the Utter are 
liable only to the extent of their shares 1 “ th® 
family property. (Oldfield and Ramesam, JJ.). 

VENKATA KRISriNIA n. A. SUBBIAH. 

68 I C. 462^14 M.L.W. 520—1921 M.W.N. 830 — 

AIR 1921 Mad 304 = 41 M li.J*5S4» 

_A partition of a joint family, after a debt is 

incurred for the benefit of 
relieve the co-parceners from liability 

to the extent of the family 

(Sadasiva Iyer and Hapier .^^^2 L W^403 = 

C. CHfNNASAMI ^EDDl. 59 685-12 L.W. 403 

1920 M.W.N. 613=28 M L-T. 308-39 M L-J- 486. 

_Where the ancestor is dead, the pious obli- 

cation to pay his debts is not concerned with the 
Question whether those debts are secured or 
unsecured, but only with the question whether they 
are lawful debts not incurred for an ill^al or 
.immoral purpose. (Daniels and Waztr Hasan, 

A r Cs ) RAM SURAN V. MANGHAL SINGH. 

BO I C 219 = 8 O.L.J. 87= A.I.R. 1921 Oadh 38. 

_I_Where two families taken together constitute 

fATtiilv every one of them is liable for a debt 
binding Tn the jJint family,, although the two 
mav have transactions of their own 
ieparataly“ (^-s -ndAdami, JJ.). IN^|^«CHAND 

cP. BIDHVADHAB 111= 1921 P.H.C.O. 107 = 

A.I.R. 1921 Pat. 48 


HINDU LAW—Debts—Manager. 

—Debts—Manager. 

- Manager signing promissory note in indivi¬ 
dual capacity—Family not liable. 

When a person executes a promissory note in hia 
own name and not as agent acting in the name of 
another, the maker whose name appears in the 
promissory note can alone be made liable there¬ 
under. Hence members of a joint Hindu family 
cannot be held liable in a suit filed on a promis¬ 
sory note signed by one of its members in his 
individual oapaoity even though the maker of the 
promissory note may be prov d to be the manager 
of the family. (Shingne. J.). MANCHBBSHA 
ARDESAR V. GOVIND GANBSH JOSHI. 

A.I.R 1930 Bom. 424. 
- Debts for benefit of joint family bind co¬ 
parceners. 

W here it is found that a debt was incurred by the 
manager of the joint family for the benefit of the 
joint family, namely, for the discharge of a decree 
which was binding against all the oo-parcenets, 
such debt is binding on the share of all oo parce¬ 
ners. (Case-law discussed.) A. I. R. 1922 Lah. 277, 
Expl. (Dalip Singh, J.). JAI K.ISHAN v. RAM 
CHAND 114 I.C. 689=A.I.R. 1929 Lah. 270. 

Bonds executed by adult members—Subse¬ 
quent borrowing on bond executed by only one 
such member aud executant not described as mana¬ 
ger—Creditor must prove that money was borrowed 
on subsequent bond by him in capacity of manager 
and that there was necessity, or ho made enquiries 
as to necessity. (Macnair, Offg. J. G.l. SiTARAM 
V. DOHA. 119 I.C. 674= A.I.R. 1929 Nag. 270. 

- Lender—When to prove necesf^ily for the loan. 

Whore money is lent to the manager of joint 
family the question of enquiry into the necessity 
or of reason to believe in its existence can only 
arise %yhen there is no proof of its existence or 
proof that it did not exist; then the lender is cover¬ 
ed by proof that he believed it to exist, even if it 
did not. When the lender is familiar with all the 
circumstances of the family to which the money 
is lent and he knows whether the necessity for 
borrowing arose or not, the only way in which the 
family could be made liable in such a ease would 
be by proof that the necessity did exist. (Hallifax, 
A.J.C.). Rambhan V . Waman Rao. 

107 I.C. 657= A I R 1928 Nag. 251. 
- Decree against manager — Manage* not des¬ 
cribed as such in suit—No bar to executing decree 
against family property. 

Where a decree is passed against a manager of 
a joint family in respect of a debt contracted for 
family necessitv and family purposes, the decree- 
holder is entitled to realise the debt from the joint 
property, no matter if the debtor is not described 
in the plaint as a manager ; A.I.R 1927 Oudh 27 ; 
lO.L.J. 456 and A.I.R. 1923 Oudh 227, Foil. 
(Raza and Nanavutiiy, JJ.). RaMESHWAR v. BHI- 
HAMBARNATH SHEOKUMAB. Ill I.C. 174 (Oadh). 

—Debt for manager's personal benefit—Other 
members given benefit by agreement or voluntarily — 
Debt not binding on family. 

It is not in the power of the ka*ta of a joint 
family to bind the joint family by entering into 
speculative transactions. The question of benefit 
to the family must ‘be detormiuod by reference to 
the nature of the transaction and not by reference 
to the result thereof, although the result may pro¬ 
perly be taken into consideration In determining 
whether the transaction was one into which a pru¬ 
dent owner would enter. Where a transaction 
would result iu benefit to the manager personally 
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and Dot to the family, debt inourred for the transao* 
tion is not binding. The fact that the manager, 
either by agreement -with the family or voluntarily 
shares the benefit with the family makes no 
difierence. {Das and Adami, JJ.). Ramchandba 
Singh v. Jang Bahadur Singh. go I.c. 553 =: 

5 Pat. 198=7 P.L.T. 52 = 1926 P.H.C C. 70= 

A.I.R. 1926 Pat. 17. 
—j-Civil P. C., O. 1, R. 1—Creditor of manager 
of joint Hindu family suing after manager’s death— 
All members must be impleaded in the suit if 
family property is to be bound by the decree. If he 
impleads some members only in the suit, it is not 
open to him to have the other mombers joined in 
execution proceedings. (Baker, J. C.). Pestonji v. 
QANPAT, 89 I.c. 888=8 N.L.J. 73 = 

_ ^ A.I.R. 1925 Nag. 288. 

-A Hundi executed by manager for family 

purposes, e. g., marriage expenses of a oo*parcener 
is binding on all members: A. I. R. 1922 All. 116, 
Cons. (Byves and Daniels, JJ.). Sahu RAGHUNATH 
Singh v. Srinarain. 73 I.C. 1018= 

45 All. 434 = 4 L.R.A. CIy. 211 = 21 A.L.J. 323= 

A.I.R. 1923 All. 424. 

—^- -Pro-note by manager of joint Hindu family is 

binding on all the members. 

The position of the head of the joint Hindu 
family is not tbe same as that of an ordinary 
business agent, and according to the true view, a 
joint Hindu family being a legal person according 
to Hindu Law, lawfully represented by and acting 
through the managing member or head thereof, is 
included ordinarily in the term “a person.” In 
other words where a manager of a Hindu family 
executes a promissory note, such joint Hindu 
family is in fact the maker, and not only a member 
thereof who happens to have signed the document. 
(Piggoti and Walsh, JJ.). KrishNANAND N/.TH v. 
Raja Ram Singh. 66 I.C. 130 = 44 All. 393= 

20 A.L.J. 233= A.I.R. 1922 All. 116. 

- Karla cannot agree to pay time-barred debt. 

Karta of a joint family has no power whatever to 
enter into any agreement to pay a statute-barred 
debt. (Das and Ross, JJ.). SADHU SARAN PRASAD 

Singh v. Brahmdeo Prasad Singh. 61 I C. 20= 

2 P.L.T. 318=6 P L.J. 256= 
A I R. 1921 Pat. 99. 

-Manager is one who manages the family and 

he can incur debts for necessity. (Jwala Prasad 
and Ross, JJ.). Dhanukdhari Singh v. Ram- 
birich Singh. 70 I.C. 391 = 1 Pat. 171 = 

A I R. 1922 Pat. 553. 
—Debts—Necessity—Benefit to estate. 

- Beneficial transactions prudently entered into, 

are binding. 

There is no justification whatever for the sugges¬ 
tion that the transaction entered into by the mana¬ 
ger must necessarily bo of a ‘‘defensive nature” 
in order to be binding on the estate. If tbe transac¬ 
tion w.a 8 to the benefit of the estate and was such as 
a prudent owner would have carried out with the 
knowledge that was available to him at the time, 
it cannot be set aside. The degree of prudence 
would be the prudence which an ordinary man 
would oxcercise with the knowledge available to 
him ; and the transaction would have to be judged 
not by its results but by what might have been ex¬ 
pected to be its results at the time it was entered 
into. The decree of prudence to be demanded 
might well bo hold to be that which would be de¬ 
manded in ordinarv cases from a trustee: A.I.R. 
1917 P.O. 33, i?xpZ.'; 6 M.I.A. 393 (P.C.). Appl.\ 
20 C.W.N. 646 and 19 0.0. 100, Appr.\ A.I.R. 1925 
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family, 

298; A.I.R. 1928 All. 403J 
and 1928 All. 447: held to be not good Idu’#. 

(.Boys, Kendall and King, JJ.). JAGAT NarAIN v. 
Mathura Das. 116 i.c. 484=50 All. 989= 

26 A. L.J. 841 = A.I.R. 1928 All. 454 (P.B.). 
—Debts—NecesBity—Benefit to family. 

Suit to challenge widotv*s alienation — Expen^ 
ses therefor are not for family benefit, 

A suit instituted by certain members of a joint, 
family for a declaration that a transfer by a Hindu' 
widow was not binding on them is really one to- 
enforce a personal right of the individual members 
and so a loan for the purpose of vindicating such a- 
right cannot bind joint family property as it cannot* 
be said that the family was being benefitted by the 
loan. (Banerji and King, JJ.). Sundar Kunwar 
V. Baddeo Prasad. 117 I.C. 103= 

1929 A.L.J. 960 = A. I. R. 1929 All. 623. 

-There is no presumption that a debt when- 

contracted by manager is contracted for the benefit- 
of the family. The creditor must prove that it was* 
incurred for the benefit of the whole family; A.I.R- 
1922 Lah. 200; A.I.R. 1924 Lah. 44 and A.I.R. 1925- 
Lah, 141, Foil. (Addison and Agha Haidar, JJ.)> 
SOTAM Ram V. PARDHUMAN Ram. 105 I.c. 785= 

8 Lah. 673=9 L.L.J. 362= 
28 P.L.R. 561 = A I.R. 1928 Lah. 103. 

An instalment bond by which payment by 
easy instalments was spread over 12 years was- 
exeouted in order to secure the payment to plain¬ 
tiff of a large sum of rent that bad already accrued 
due to the plaintiff, 

Held, the benefit of the family was apparent on 
the face of the transaction. (Das and Maepherson, 
JJ.). MUNDO SINGH V. MAHANTH KRISHA 
DATALGIR. 75 I. C. 98=1924 P.H.O.C. 67 = 

A.I.R. 1924 Pat. 439- 

-Mortgage of family property to obtain money 

to purchase zemindari shares, the purchase bein^ 
for the benefit of the family binds all the mem¬ 
bers. The mortgagee need only prove that ha was- 
told that zemindari shares were to be purchased' 
and that be believed it to bo true. Mortgage of pro¬ 
perty to pay off a prior mortgage, the validity of 
which is admitted, and the prior mortgage, both* 
are binding on tbe family. (Banerjee and Sulaiman, 
JJ ). TULARAM V, TUDSI RAM. 60 I.C. 3= 

42 All. 559 = 18 A.L.J. 899. 

-- -Father's debt for family benefit—Pious obliga¬ 
tion. 

Where a Hindu father incurs debts for the bene¬ 
fit of the family; and the debts are not tainted with- 
immorality, such debts are binding on his son by' 
reason of tbe pious obligation attaching to him to- 
pay the debts of his father. 

A mortgage of family property for the payment 
of a previous mortgage debt, which saves the 
family property from sale is binding on the family. 
(Piggott and Kanhaiya Lai, JJ.). LAOHMI 
NarAYAN V. DEOKI. 59 I.C. 797 (All.). 

-Debts incurred by rich family for purchas¬ 
ing war bonds in order to be assured of fixed in¬ 
come are binding on family. (Kotval and Pri- 
deaux, A.J.Cs,). NiMBAJi v. Kisanlal. 

65 I.C. 668= A.I.R. 1921 Nag. 172- 

- Loan to save family business—Necessity pre’ 

sumed. 

Where the manager borrows money to save tho 
family property and to remove the fear of distur¬ 
bance likely to be caused in the family business, 
the existence of necessity may be presumed, wher& 
there is nothing to show that the lender- acted 
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HINDU LAW — Debts— Necessity — Burden of 
Proof* 

otheiwise than in good faith. If a previous loan 
on a pro-note by manager binds the family, a subse¬ 
quent mortgage in lieu of it cannot be impeached. 
{Stuart and Kanhaiya Laly A,J.Cs.). Balak Ram I 
V. RamSUNDAR. 60 I.C. 410 = 7 O.L.J. 530 = 

2 U.P.L.R. (J.C.) 168. 

— Debts —Necessity—Bnrden of Proof. 

-Manager hao limited authority for borrow¬ 
ing on family property—Burden of proof is on 
lender to prove that the borrowing and the terms 
were within the authority. {Viscount Sumner,) 
SUNDER MDLIi V. SATYA KINKAR SAHANA. 

108 I.C. 337 = 7 Pat. 294=55 I.A. 83 = 
26 A.L.J. 364 = 9 P.L.T. 203 = 
27H.L.W. 461=1928 M.W.N. 242= 

5 O W.N. 400=47 C.L.J. 403= 
30 Bom. L.R. 793=32 C.W N. 657 = 
A.I.R. 1928 P.C. 64 = 54 M L.J. 427 (P.C ). 

-Where it is sought to bind the joint family 

property by debts incurred by the manager, the 
burden of proving necessity for the loan is on the 
creditor : 6 M. 1. A. 393. Ref. (Afr. Ameer AH.) 
GAJADHAR V. AMBIKA PrASAD. 

87 I.C. 292 = 6 L.R.P.C. 126=1925 M W.N. 532 = 
22 M.L.W. 306 = 47 All. 433 = 41 C.L.J. 450 = 
27 Bom.L.R. 853= A I R. 1923 P C. 169 = 

49 M.L J. 238 (P.C ). 

_In suits by creditors for money due from 

joint family no general and inflexible rule can be 
laid down; the presumption proper to be made will 
varv with circumstances and must be regulated 
bv and dependent on them; 23 Cal. 766 (P.C ), ioll. 
{Broadway and Zafar Alit JL). 

KISHEN CHAND. 

A.I.R. 1923 Lah. 462. 
—Debts—Necessity—Interest. 

-Rato of interest 2 per cent, per month on an 

unsecured debt though heavy, is 

able or unenforceable in law ; A.I.R. 1^1® P- 219 

Bel. on. {Bhide, J.). Maryam ^ Singh u. 
INDAR Singh. 116 I.C. 306 —A I R. 1929 Lah. 242. 

- Rale of interest higher than ordinary rate— 

Lender must -prove necessity for such rate. 

The necessity for a manager to borrow money 
confers upon him authority to borrow upon reason¬ 
able oommercial terms and no further. If the rate 
does appear to be high, that is in excess of ordinary 
oommoroial rates, the lender will have to prove the 
necessity for such a rate. If the rate does not appear 
to be high and no evidence has been led on behalf 
of the borrower to show that it was not justified 
by legal necessity, according to the circumstan^ces 
that prevailed at the time when the money was bor¬ 
rowed there would be no occasion for interference 

MUEANKUak. A.I.B. 1927 Oudh 521. 

_ Debts by manager—Necessity for loan and also 

for high rate 7nust be established. 

It is incumbent on those who support the mort- 
cace made bv the manager of a joint Hindu family 
to show not only that there was necessity to borrow 
but it was not unreasonable to borrow at a high 
rate and upon particular terms and if it was not 

,t°"“/‘'i‘\Ton'tL“p^arrc“:ir^ermsba7“we?: 

confined in the 

&h1m sttiOH. 92 I C. 679 = 13 338 


HINDU LAW—Debts—Necessity—Interest. 

- When Under should justify high rate of inte^ 

rest. 

The manager of a joint family, whether the- 
father or not, is not entitled in law to borrow 
money at an exhorbitant rate of interest unless- 
there is necessity for suoh a rate, and if the rate of 
interest is excessive, the onus will be on the leader 
to show that there was necessity for such an 
onerous rate. If the manager, 6 ona fide is in urgent 
necessity for money and cannot get it at a lower 
figure, then he is in law justified in borrowing at 
that figure, and the aftermath of that transaotioix 
due to the accumulation of the interest to a hugo 
amount on account of the non-payment of interest 
by the manager is irrelevant to the consideration- 
of whether he was justified or not in borrowing at 
the rate of interest at which he borrowed. The 
onerous nature of the interest would only be justifi¬ 
ed reasonably if the necessity for the money at the- 
time of the loan was really urgent. The more 
urgent the need the less unjustifiable a high rate of 
interest will be. Both questions are, questions of 
fact to be decided by the circumstances of the case. 
Those attacking the transactions must first show 
prima facie that the rate of interest is unnecessarily 
high for the circumstances of the case. It may bo 
that in certain cases the original rate of interest is 
prima facie so excessive that proof is practically 
unnecessary and that the plaintiff must kuowthat 
it is his duty to show necessity for it. But in. 
other cases it may be that the rate, although high, 
is not so high that the plaintiff should reasonably 
take it for granted that he has to explain it, oven- 
though the Court does not call upon him to do so. 
In such a case he cannot reasonably be mulcted if 
he does not explain it: 35 M. L. J. 614, J’oZh Case- 
law discussed. {Odgers and Wallace, JJ.). PER- 
RAJU GARU V . SITARAMACHANDRABAJU GARU. 

90 I. C. 458 = 22 M.L.W. 568 = 
A.I.R. 1925 Mad. 897=48 M.L.J. 584. 
-Where a Hindu mother acting as the guar¬ 
dian of her minor son borrowed a small sura of 
Rs. 90 for family necess ity by mortgaging a sub¬ 
stantial security and agreed to pay interest at 12 per 
cent, per annum compoundable every six months, 
Held : in the circumstances of the case that thcro- 
was no justification for tho rate of interest under¬ 
taken to be paid and that a decree for simple inte¬ 
rest at C per cent, per annum would serve tho ends- 
of justice. {Wazir Hasan, A.J.C.). OHANDRfKA 

Prasad v. Ram Sagau. 89 I.C. 567 = 

2 O.W.N. 425=12 O.L.J. 565 = 
A.I.R. 1923 Oudh 459. 

- Maiiager, debts by—Creditor should grove 

necessity for rate of interest as well as for principal' 
sutn, ns agahist other co parceners. 

When a contract entered into by ahead member 
is sought to bo enforced against tho other members 
on tho ground of necessity, it must be shown not 
only that there was necessity to borrow tho princi¬ 
pal sum, but also for the rate of interest agreed 
upon ; in other words, that it was impossible for- 
tho karta or head member to obtain loan for family 
necessity at a rate of interest lower than that 
agreed upon. The question of necessity is one of 
fact, and as in the case of principal debt so in tho- 
case of interest necessity has to bo proved by evi¬ 
dence. {fwala Prasad a7id Kulwant Sahay,JJ.). 
Parmeshwar Pandey v. Raj Kishore Prasadi 

80 I. C. 34 = 3 Pat. 829 = 
5 P L.T. 646 = A.I.R. 1925 Pat. 59.. 
■ Where the rate of interest is unduly high, a. 
creditor in order to bind the estate must prove not 
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'•HINDU LAW—Debts—Necessity—Litigation. 

•only the necessity for the loan but the necessity to 
borrow it at an extravagant rate: 41 All. 671 
(P.C.), Foil. {Ryves and Daniels, JJ,). SAHU 
•Raghunath Singh v. Srtnarain. 

73 I.C. 1018 = 45 All. 434 = 21 A.L.J. 323 = 
4 L.R A. CiY. 211=A.I.R. 1923 All. 424. 

—Debts—Necessity—Litigation. 

■ There is no rule of Hindu Law which recog* 
nises that the borrowing of money for the purpose 
of maintaining a suit to recover an estate which has 
never belonged to the joint family is a legal neces¬ 
sity. Where the benedt of the compromise of the 
suit went only to one member, the debt incurred 
to maintain the suit is not binding on the family. 
{Bafique and Lindsay, JJ.). BhagWAN Das v. 
mahadeo Prasad. 71 I.C. 959 = 

21 A. L. J. 271 = 45 All. 390 = 
4 L.R.A. CiY. 156= A.I.R. 1923 All. 298. 

- 1 —Defence of manaoer in a criminal charge 

against him is legal necessity. 

Debts incurred by the manager in defending 
himself against a criminal charge are payable by 
the family: 34 A. 4 and 4 P.L.J. 653, Foil. In such 
case, it is not the creditor’s business to determine 
the amount the manager chooses to expend in his 
defence. {Kotval and Frideaur, .A./.Cs.). NiMBAJi 
V. KISANDAJ.. 65 I.C. 668 = A.I.R. 1921 Nag. 172. 

—DAbts—Necessity —Marriage. 

- Debt for marriage of co-^parcener or sister is for 

legal yiccessity. 

A debt contracted for the marriage of a co-par- 
sencr in a joint Hindu family is binding on other 
CO parceners. By the general principles of Hindu 
Law a minor is under an obligation to provide out 
of the family property the funds necessary for per¬ 
forming tb* marriage of his sister, {^fartineau, J.). 
Dadar Singh v. Bansi, 85 I.C. 741= 

A.I.R. 1925 Lah. 520. 
-Marriage expenses though lavish and improvi¬ 
dent from a ICuropoan’s point of view are justi¬ 
fied if they arc in consonance with the position and 
prestige of the family. {Dawson■^^iUer, C.J. and 
Buchnill. J.). HARi Prasad Singh-u. Surendra 
JIOHAN Sjngh. 66 I.C. 945=1 Pat. 506 = 

3 P.L.T. 709=A.I.R. 1922 Pat. 450. 

-Marriage is obligatory on Hindus and the 

debts reasonably incurred for the marriages of a 
twicft-boru Jlindu male are binding on the joint 
family properties : 37 Mad. 273 (F.B.); 32 .All. 576 ; 
32 Hoin. 81, Foil. (Das and Adami, JJ.). Dbbi Lal 
Sah V. Nand KisORE Gir. 65 I- C. 315 = 

1 Pat. 266=3 P.L.T. 759 = 
A. I. R. 1922 Pat. 22. 

—Debts—Necessity—Proof of. 

-Morigago suit—Mortgagor pleading want of 

legal necessity — Mortgage containing no recital 
showing purpose of debt—Mortgagee’s evidence that 
it was for family expenses believed by trial Court 
-Ml adult members wore executants—Mortgage being 
old document and mortgagee being dead—Mort¬ 
gagors not entering witness box—Trial Court’s view 
that it was for legal necessity was not interfered 
with. (SuclaiTnan and Kendall, JJ.). Hari RAM v. 
GOKUL Prasad. A.I.R. 1930 All. 624. 

—-In a case where transaction is very old the 

evidi*iic*i required to prove the necessity of the 
transaction need not be so complete as in the case 
of a more recent transaction : A.I.R. 1916 P.C. 110, 

■ Foil. (Phillix)ps and Srinivasa Ayyangar, JJ.). 
J^ATESA Pillai V . Meenakshisundara Muda- 
:biAR. 109 I. c. 96 (Had.). 


HINDU LAW—‘Debts—Neoesalty—Proof of. 

-Where money was first borrowed as early^^as 

1873 and evidence as to the actual necessity had 
disappeared, subsequent admission of its validity 
would be a very strong piece of evidence as to 
necessity. (Lindsay and Sulaiman, JJ.). INAYAT 
ELAHI V. HABDEO SAHAI. 74 1. C. 325= 

45 All. 692 = 21 A.L.J. 610=5 L.R.A. Ciy. 61 = 

A.I.R. 1924 All. 29 

- Filing suit to set aside alienation at the close 

of theperiod of limitation. 

Where a suit to set aside alienation by father on 
the ground among others, of want of necessity is 
filed at the close of the period of limitation 
although it is within limitation, yet the conduct 
of the plaintiff in instituting the suit after such a 
long time, that is, just ac the close of the period 
prescribed, is aii important factor in determining 
the nature of the transaction aud in finding out 
whether the alienation was or was not for necessity. 
The mere fact that the area of the property oom- 
piised in the mortgage forming the antecedent debt 
is not known does not justify an inference of want 
of necessity. (Afo^i Saqar, J.). DALGIT SINGH v. 
Hari Chand. 78 l.G. 11= A.I.R. 1923 Lali. 669. 

-Necessity proved—Absence of enquiry is im¬ 
material. (Broadway and Zafar AH, JJ.). OrvEA 
Ram V. KiSHEN Chand. 88 I.C. 762= 

A I. R. 1923 Lah. 462. 

- Long series of transactions—Chronic need of 

money is enough proof—Payment of decree is neces¬ 
sity. 

Where there has been a long series of transac¬ 
tions it is not always possible to prove exactly the 
purposes for which any particular item was bor¬ 
rowed, and, in such a case, it is sufficient for the 
creditor to show that the family was in chronic 
need of money and that the moneys were advanced 
on the representation of the manager that they 
were needed for such objects. Moreover, where 
the necessity arises from the pressure of a jadg- 
mont-debt, the person dealing with the manager of 
a joint family is entitled to treat the judgment as 
prima facie proof of necessity and he is under no 
obligation to go behind the judgment in order to 
enquire whether the debt covered by the decree 
was for legal and binding necessity of the family. 
(Das and Kulwant Sahay, JJ.) DOKHIT OJHA w. 
Janei Singh. 71 I.C. 489 = 4 P.L T. 377= 

A I R. 1923 Pat. 443. 

_ Dong undisturbed possession by mortgagee is 

enough proof . 

Where in a suit on a mortgage it was proved that 
the mortgage had been executed to pay oS a previ¬ 
ous debt of the joint family and that the mortgagee 
had been in possession of the mortgage land for 
twenty-five years without objection by the defen¬ 
dants who were adult members of the joint family, 

Held, that the conduct of the defendants amount¬ 
ed to acquiescence and no further proof of neoos-^ 
sity, was under the oircumstauces reqaired. 
and Bucknill, JJ.). Ram Ohowdhry t>. TILAK 
CHOWHDRY. 60 I.C. 387 (Pat.). 

—Debts—Son’s liability. 

Barred debts. 

Oorameroial debt. 

DeYolves on successor. 

Extent of. 

Father’s Insolvency. 

Interest. 

Misappropriation. 

Mother’s debts. 

Partition. 

Pious duty. 
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HINDU DAW — Debts — Sea’s Uabillty—Barred 
debts. 

Pre-birth. 

Sarety. 

When enforceable. 

Miscellaneous. 

—Debts—Son's liability—Barred debts. 

- Agreement to -pay barred debt legal. 

Son’s agreement to pay time.barred debt of bis 
father IB not ilbgal. for the whole estate in the 
hands of the son would be liable for the father’s 
debts. There was, therefore, a moral obligation to 
pay the amount, and even if there was no fresh 
consideration at the time of acknowledgment, the 
debt would not be illegal. {Phillips and Odgers, 
JJ.). RAJAMIBR V. SUBKAMANIAM CHETTIAR. 

IIG I.C. 827=52 Mad. 465 = 30 M.L.W. 36 = 

A. 1. R. 1928 Had. 12J1. 

Pious obligation of sons does not extend to 
paying time barred debts. (Stuart^ C.J. and Wazi/r 
Hasan, J.). BRAilHADiN v. RamLAKHAN. 

93 I.C. 213 = 3 O.W N. 930 = 
A.I.R. 1927 Oudh 52. 

■ ■ -Pious obligation of son does not extend to 
time-barred debts of father. (Dawson-ifiller, C, J. 
and Foster, J.). ACHUTAN AND JHA w. SURJA- 
KABAIN JHA. 93 I C. 991-5 Pat. — 

7 P.L.T. 719 = 1926P.H.C.C. 2/4 = 

A.I.R. 1926 Pat. 427. 

-A son is not bound to repay the time barred 

debts of hia father. {Baker, J.O. and Halhf^^ 
A.J.C.). CeiTNAVlSu. NATHU SAO. 79 I.C. 1002- 
20 N.L.R, 106= 7 N.L.J. 170 = A.I.R. 1925 Nag. 2. 

^^^Paymenl of time-barred debt by father is not 
immoral. 

The payment of a time barred debt by a Hindu 
father could not in any sense be treated as an 
improper act or. to use the stock phrase, a transac¬ 
tion tainted with immorality. Alienation of ]omt 
property made for such payment is binding on the 
sons and grandsons; 13 Mad. 189; 11 Bom. 320, 
21 Cal. 190, Bef. 

pQT Sulaiman, /.—A mortgage-deed executed by a 
father of a joint Hindu 

an antecedent debt which had become bj-^od 

is not binding upon the sons. 

become time barred it has ceased to be a legal debt 
and. oven though the Hindu Law does not reooguise 
the principle of limitation the sons can take 
advantage of the statute of Umitation which makes 
such debt unenforceable. To hold otherwise would 
be to extend to an unprecedented 

tion laid down by Sahu Ram s case ^o the general 
rule that if the debt is not for the benefit of the 

wWe an^alienation by a Hindu widow in l^^u of 
Uma barred debts of her husband ""^'rob; 

46 All. 384-^^ A ^ ^ J ^324 AIK 543. 

— Act, 5- 25 (3). 

According to the Hindu Law as well as under 
8 25 (3) Contract Act, the exocntion of bonds by 
fu f in exchange of tiine-barred debts is 

the father ^ {Qokul Prasad and Stuart, 

7?? ftaS KIMBN BAI U. OHHEDI RAI. 

JJ.). RAM KiSHBN j 577 = 44 ill. 628 = 

68 I.C. 2Jb AU 


HINDU LAW—Debts—Son’s liability—Coramer* 
cial debt. 

—Debts—Son’s liability—OommeFolal debt. 

- Father carrying on new business—Liability of 

sons for business debts—Pious obligations. 

Where the father carries on a non-anoestral busi¬ 
ness and it appears that the business is not for the 
benefit of the family and that the members of the 
family did not take the benefit thereof, the debts 
contracted by the father in connection with the 
business can be enforced against the sons only on 
the footing of the son’s pious duty to discharge 
the father’s obligations. (Kumaraswami Sastri andf'- 
Beilly, JJ.). SUBRAMANIA MOOPANAB V. SUBBIAH' 
AITAR. 1930 M.W.N. 658. 

-Where a Hindu father was conducting an.. 

ancestral trading business and the sons were 
sought to be made personally liable in respect of a. 
trade debt, 

Held, that the sons could be made personally 
liable only if it was established that they were 
partners in the trade for which the suit debt was 
contracted. (Coutts-Trotter, C. J. and Yiswanaiha 
Sastri, J ). BALA VENKATA SiTARAMA CHETTIAR 
V. SIVAGURUNATHA CHBTTY. 1930 M.W. N. 371.. 


•Father—Debt incurred on personal concern— 

. 4 • 4 > 


Debt not binding on sons. 

The mortgage created on joint property to meet 
the debt incurred by the father of a joint Hindu 
family, not for the purposes of the “joint family 
business,’’ but for a business started and conti¬ 
nued as his own and personal concern, does not 
bind his minor sons ; A.I.R. 1922 P. 0. 237, 
6 M.I.A S93and A.I.R. 1917 P.C. 33, Bel. on j 
A.I.R. 1927 P.O. 1-21; A. I. R. 1928 All. 403; 
A.I.R. 1929 8 om.* 251; A.I.R. 1922 Mad. 236 and, 
A.I.R. 1929 Pat 422. Ref. (Waeir Hasan and Srivas- 
tava, .7/.).&IUNESHWARBNDaA NATH W. RAM DlN. 

7 O.W.N. 112 = A.I.R. 1930 OadhdS. 

Pious obligation applies even to speculative 

a 


transactions. 

The father who is also manager of the joint 
family business cau incur debts for the business 
in speculative transactions as they cannot be said 
to be immoral, and thus the pious obligation of 
sons to pay their father’s debts extends to cotnmer- 
oial debts also : A.I.R. 1026 Lah. 41 and. 
A.I.R. 1926 Mad. 323. Foil. (Addison, J.). MAULUK 
Chand Kishanji V. DAYA KISHAN. 

106 1. C. 133 (Lah .). 

-Debt for money due for goods supplied for 

family business binds oo-parceners: .A.I.R. 1921 
Lah. 61, Foil. (Martinean, J.). RAM Gop.ATj v. 
Bhan ram Mangal Chand. 94 I C. 163. (Lah.). 
——Sons are liable for commercial debts of father. 

The pious obligation of sons to pay father’s 
debts extends to oommeicial debts. 

Per CoHlts Trotter, C J. —The whole doctrine of 
the pious obligation is itself a relic of antiquity 
based originally on a religious and not a legal 
conception but it has been controlled .ind moulded 
into shape by a series of decisions which make it a 
working rule which in its actual application is 
neither inconvenient nor unjust. (Contis Trotter, 
C.J. and Yiswanaiha Sastri. J.). ATCHUTAN v. 
RATNAJI. 92 I.C. 977 = 49 Mad. 211 = 

23 M.L.W. 1«3=1926 M.W.N. 258 = 
A.l R. 1926 Had. 323 = 50 H L.J. 203. 

-^Trade debts incurred by the father are just 

claims on son’s shares. (Yenkatasubba Bao, J.). 
ACHYUTAN V. SUEAYYA. 79 I.C. 902= 

1924 M.W.N. 48S = A.I.R. 1924 Had. 845. 
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HINDU LAW—Debts—Son’s liability—Commer¬ 
cial debt. 

- Ancestral busiTtess—Even minor members are 

•liable. 

Obiter .—It is settled law that ia the case of an 
ancestral business all meoibers of a Hindu joint 
family including minors are liable for debts incut- 
red in the course of business to the extent of their 
shares in the family property: 34 B. 72, relied upon. 
{Prideaux, A.J.G,). RATANLAL v. JAIDEO. 

75 I.C. 82D=&.I.R. 1924 Nag. 123. 
Trading family—Debts for business purposes 
are binding. {Kotval and Prideaux, A. J. Cs.). 
NiMBOJI V. KiSANtiAIi. 65 I C. 668 = 

AI.R. 1921 Nag. 172. 


I HINDU L AW*—Debts—Son’s liability—Bxtont of* 

son’s share. {Rupchand and Wild, A.J.Ca.), 
GANQARAM RAMDAS V. LAIiUMAL OHANDUMAri, 

AJ.R. 1939 Sind 138. 

— D ebts, by father are binding on sows unless they 
are immoral or illegal 

In a suit brought by a minor son and a wife of a 
persoD against him and his creditors for a parti¬ 
tion and declaration that certain decrees, attach¬ 
ments and mortgages were not binding on them on 
tho ground that the debts were incurred by the 
person for immoral and illegal purposes, the whole 
estate is prima facie liable for the debts unless it is 
proved that the debts were so inonrred. {Jackson, 
A.J.C.). BABUBAO v. NARATANRAO. 


>—Debts—Son’s liability—Devolves on saccessor. 

- -Widow succeeding to her sou is bound to pay 

her husband's debts. 

There may be no pious obligation on a mother, 
'Hucceeding to tho estate of her son, for the payment 
of the debts due by her hu-iband but if the son has 
succeeded to the estate of his father, tho person (in 
this case, the mother) who suocoeds such son is as 
much liable for the payment of tho debt due by his 
father, to the extent of the family property, unless 
it is tainted with immorality, as a person who 
•would directly succeed to tho property on his death. 
If a son is under a pious obligation to pay the 
debts of his father ; it does not appear how the 
liability dies on the death of the sou, if he leaves 
property, which had devolved on him on the death 
of his father, in the hands of those who succeed to 
his estate, even though it may not have amounted 
"to a charge; A.I.R. 1921 All. 163, Ref. {Kanhaiya 
Lai, J.C.). SHEO NANDAN V. SHEO BALAK. 

71 I.C. 974=10 O.L.J. 303 = A.I.R: 1923 Ondh 251. 


—Debts—Son’s liability—Extent of. 

- Money-decree against father—Properties ambi¬ 
guously described in execution —Sort’s share also 
liable. 


Where money-decrees are obtained against a 
father and the properties attached, even when 
there is ambiguity in the description of the proper¬ 
ties such as by the use of the words right, title and 
interest of the judgment debtor, still it must be 
taken prima facie that the intention in tho execu¬ 
tion proceedings is to proceed against the whole of 
the interest that may be proceeded against on 
account of the Hindu Law rule that a father’s 
debts may be executed against the son. There may 
be some special circumstances in some oases to 
show that the execution proceedings were limited 
to a particular share of interest. Where no such 
limitation expressly appears, all that the sons can 
claim is to show that the debt was illegal or im¬ 
moral or that the debt never existed, and the 
moment they fail to prove any of the specific oir- 
cuiBStiiuoes, tlicir claim must fail* 13 Cal. 21 (P*C#); 
12 Mud. 142 (P.C.); 17 Cal. 294(P.G.); 14 Cal. 572 
(P.C.)and A.I.R. 19-27 Mad. 311, Foil. {Rajnesam 
and Jackson, .//.). SUBRAAIANIA PILLAI Vb^- 
KATARAMA RRDDI. 120 IX. 375-- 

1929 M.W.N. 776= A.I.R. 1930 Mad. 257. 

_Mortgage by father—Mora than ons-fifth 

consideration found not binding—Mortgage is 
binding at least to tho extent of consideration 
found binding. {Staples and Subhedar, A.J^s.). 
BARURAO V. PANDHARINATH. 120 I.C. 326- 

A.I.R. 1930 Nag. 43. 


-Debts by father— Bombay School—Secured 

creditor can limit security to father s interests and 
• claim money-decree for balance enforceable against 


119 I.C. 687 = A.I R. 1929 Nag. 283. 

- ■■■A son cannot be made liable for debts in¬ 

curred by his father in a personal capacity such as 
a lambardar, nor can he be made liable for negli¬ 
gence shown by the father in that personal capa¬ 
city, unless he has personal assets of the father in 
his hands; 40 All. 246, Ref. to. {Ashworth, /.j.BHAO- 
WATI SARAN t>. DEOSARAN SINGS. 1071.0.702= 

9 L.R.A. Rev. 23 = A.I.R. 1928 AIL 169. 

- —Father's tort—Sons liability. 

A Hindu son can be held liable for torts com¬ 
mitted by his father during the latter’s life-time 
only to the extent to which the family estate has 
been benefited: Phillips v. Homfrey, (1883) 24 Oh.D. 
439. Foil. {Case-law considered.) 

Such liability does not amount to a debt 
which he is bound to disoharge, and is distinct from 
obligations legally incurred in oonseq^uenoe of a 
contract or quasi-oontraot. {Findlay, J.O. and Mac- 
nair, A.J.C.).DEOBA.v. BABAIA. 103 1.0.809= 

23 N.L.R. 134 = 10 N.L.J. 251 = A.I.R.1927 Nag. 337. 

- Liability extends to grandsons and great- 

grandsons. 

It is beyond question that under the law of the 
Mitakshara the great-grandson is as much a mem¬ 
ber of the joint family as a son or grand son. It is 
also clear that the right in ancestral property ex¬ 
tends to four generations beginning with the father, , 
and that this right springs from “ birth.” 

Under the law of the Mitakshara the rights of 
descendants are co-oxtensive with their obligations. 
Sons and grandsons are expressly declared to 
have controlling rights in respect of ancestral 
estate. 

The Hindu lawyers appear to have made a amer- 
ence in the obligations resting upon sons, grand¬ 
sons and great-grandsons. The son was bound to 
discharge the ancestral debt as his own, principal 
and interest, whether he received any assets or not 
from the ancestor. The grandsons had to disoharge 
the debt without interest and the great-grandson’s 
liability arose only if he received any assets from 
the ancestor. 

The British Indian Courts have held that the 
son and grandson are not liable for any debt unless 
they receive assets and that the obligations of each 
of them, sons and grandsons, are co-eztensive. In 
the case of Brij Narain v. Mangala Prasad, A.I.R. 
1924 P.C. 50 ; 46 All. 95, the son’s liability is ex¬ 
pressly laid down, and that rule extends equally to 
grandsons and great-grandsons : 19 All. 26 (P.B.), 
Expl. {Mr. Ameer Ali.) MAIST ULLAH v. DAMO- 
DAR Prasad. 98 I.C. 1031=48 All. 518= 

53 I.A. 204=29 A.L.J. 1 = 28 Bom. L.R. 1402* 

44 C.L.J. 321 = 24 M.L.W. 551= 7 P.L.T. 819= 

31 C.W.M. 293=1926 M.W.N. 816= 

3 O.W.N. 721 = 38 M.L.T. 77= 

A I.R. 1926 P.C. 109=91 M.L.J. 792 (P.O.). 
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SINDU LAW— Debts—Son’s liability—Extent of. 

•Sons are bound to pay father's debt if not ilU' 
^al or immoral. 

If bhe managiag mamber of a joiat uadivided 
.estate iaoars debt, his soas are liable for the pay- 
aaoat of the debt to the exteat of the estate of the 
Joiat family, provided that the debt is aot taiated 
with immorality or illegality: A.I.R. 1924 P. 0. 50, 
JoW. (Sftaii Lai, C.J. and Malan^ J.). G-IBDHARI 
liAD V. KISHB GHAND. 8S I. G. 463^5 Lah. 511 — 

A.I.R. 1925 Lah. 240. 

-Both aoa aad graadsoa are equally liable to 

pay the aateoedent debt. {Wazir Hasan and 
Xendall, A.J.Cs.). Madho Prasad v. Niamat. 

84 I.C. 501 = 11 O.L.J. 579 = 27 O.C. 366= 

A.I.R. 1925 Oudh 185. 

— ■ "■2'n execution of a mortgage-decree, son's share 
•can be sold. 

It is only whea a sou seeks to avoid liability, 
that he has to prove that the debt iaoarred by his 
.father was an immoral one. A money-decree against 
a Hindu father when the debt was neither illegal 
not immoral, whether it was incurred for family 
purposes or not, could be enforced in the lifetime 
•of the father by sale in execution of the entire 
oo'parcenary estate and is binding on the sons. 
Although the share of the minors in the mortgaged 
property cannot be considered as charged with the 
^Icbt^ua mortgage, nevertheless the entire co-par¬ 
cenary estate can be brought to sale in execution 
■of the money-decree against the father whose share 
in the mortgaged property would remain charged 
in any event. However, although the shares of the 
-eons in the mortgaged property are not liable to be 
proceeded against gua mortgage,^ nevertheless in 
-execution of the decree the entire co-parcenary 
estate including the property mortgaged can be 
brought to sale. {Broadway and Campbell, JJ,). 
Harkishen Singh V. the Ij^horb bank, Ltd. 
•OP Amritsar IN liquidation. 69 I.C. 552— 

A«I«R» 1924 liah* 263« 

-The whole of the ancestral property and not 

merely father’s share can bo sold under a decree 
passed in terms of S. 53 of the Cede of Civil Proce¬ 
dure: 43 Bom. 612; 3 P.L.J. 533; 48 Cal. 341; 
46 Mad. 64 ; 44 All. 649. Ref.-, 16 C.L.J. 

{Daniels, J.C. andWasir Hasan, A.J.C.). BHAG- 
•WATI SAHAI V. MAHARAJ ^ 

81 I C 15 = 27 O.C. 111 = 11 O.L.J. 202 — 

* A.I.R. 1924 Oudh 393. 

- Pious ohligation—Sons to pay all debts of 

Jather unless they are immoral or ^lle9a^ 

Where the debts contracted by father were not 
incurred for legal and justifying necessities of the 
Joint family or for the benefit of the sons audit 
was also not found that the debts were incurred 

for immoral purposes, a 

mid ■ that the minor sons wore bound to satisfy 
their father’s debt on the theory of ‘to Pious 
obligation of the sons to pay their father s debt 
even in the father’s lifetime Their liability is 
however limited to the extent of the eo pareenary 
i. i fViA loint family: 41 Mad. loo and 
612 %f- 39 All. 437 (P.C.), Disc. {Kulwant 

WvrAn.n RANK LTD. "5 I.C. 5i —J rat. bd — 

h-YZABAD BANK^ ^ ^ ^ 316=A.I.R. 1924 Pat. 94. 

_Hindu father dying after decree against him— 

peoree can be executed agaiuet ancestral property 

''°The“tluLne°e of unsatisfied decree on the date of 
■the (judgment-debtor) father’s death is evidenoe of 
the exittenoe of a debt which it is the pious 
duty of the son to satisfy. The ancestral property 


HINDU LAW—Debts-Son’s liability—Father’s 
insolyeaoy. 

in the hands of the son is liable under Hindu Law 
for the payment of this debt unless and until the 
son could prove that there was in faot no 
debt at all or that the debt was tainted with 
immorality. {Piggott and Walsh, JJ.). RamA- 
NAND SHUKUL V. CHHOTEY lad. 71 I.C. 417 = 

20 A.L J. 969=4 L.R.A. Civ. 31 = 

A.I.R. 1923 All. 124. 

- Son to pay debts not illegal or immoral. 

The sons ace bound to pay the decreed debt of 
their father under the Hindu Law. The liability 
of theirs is a personal one, and it is not barred up 
to six years from the date of the decree. The rule 
of Hindu Law is that where a son or a grandson 
takes ancestral property by survivorship, he is 
bound to pay out of such property all debts of his 
ancestor not incurred for immoral or illegal pur¬ 
poses including the judgment-debts. {Jwala 
Prasad and Adami, JJ.). SHEIK KAROO v, 
RameSHWAr Sas. 62 I.C. 905 = 3 P.L.T. 43= 

6 P.L J. 451= A. I. R. 1923 Pat. 143. 

■A mortgage by Hindu father to discharge 
debts contracted for immoral purposes docs not 
bind the son’s interest in the family. {Walsh and 
Ryves, JJ.). GOKUL SINGH v. Gokud Singh. 

62 I.C. 111 = 3 U.P.L.R. (A.) 14. 
- 'Persotuil decree against father—Debt not im¬ 
moral or illegal—Execution can be levied against the 
entire property. 

The decision of the Privy Council in Sahu Ram 
Chandra's ease, 39 All. 437 (P.O.) has not overruled 
the long lino of oases according to which a creditor 
who has obtained a personal decree for money 
against a Mitakshara father, the debt not being 
tainted with immorality, is entitled to levy execu¬ 
tion against the entirety of the joint family pro¬ 
perty. Hence a decree passed personally against a 
Mitakshara father for a debt not justified by legal 
necessity and not immoral or illegal can be execut¬ 
ed against the entire joint family property. {Case- 
law reviewed). {Richardson and Shamsul Huda, 
JJ.). Madhusudan Das v. Iswari Dati. 

61 I. C. 25 = 46 Cal. 341 = A.I.R. 1921 Gal. 152. 

—Debts—Son's liability—Father’s Insolvenoy. 

- Property re-aeguired by sons after adjudication 

of father-^nly father's share vests in the Receiver. 

Where joint family property passes out of the 
family, under a genuine transfer, before an applioa> 

; tion to adjudge the father of the joint family, an 
insolvent, is made, bui^ after the father is adjudged 
insolvent the property is ra-acquired by the sons 
from their own exertions and is held by them as 
co-owners with their father, only the father’s 
share vests in the receiver. A.I.R. 1925 P.O. 18, 
Expl. {Percival and Patkar, JJ.). PARBHUDAD 
DULLABHRAM V. BHAGNAN PARBHU. 

102 I.C. 464 = 29 Bom. L.R. 473 = 

A.I.R. 1927 Bora. 412. 
-Mortgage by father for paying debts in ordi¬ 
nary cour.so of business—Subsequent adjudication 
of his being insolvent—Co-parcenary property in¬ 
cluding minor’s share is liable. {Mai-tineau and 
Z afar AH, J J.) . KHEM CHAND v. NArain DA3 
Sethi. 89 I.C. 1022 = 6 Lab. 493 = 

26 P. L. R. 848 = A. I. R. 1926 Lah. 41. 

The Official Receiver can exercise the right 
of the insolvent father to sell his son’s shares in 
immovable property to pay antecedent debts. 
{Spencer and litadhavan Nair, JJ.). SUBBAMANIA 

Aiyar v. Official Receiver, Tanjobb. 

93 I.C. 877 = 23 M.L.W. 300= 
A.I.R. 1926 Mad. 432 = 50 H.L.J. 663 
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HINDU LAW—Debts—Son’fi liability—Father’s 
insolvency. 

-Father’s insolvency—Sons’ shares vest in 

Receiver though on proof of immorality or illega' 
lity of any debts, the shares will not be liable for 
such debts: 7 Bom. 438 ; 19 Mad. 74 ; A.I.R. 19ij2 
All. 79; A.T.R. 1925 All. 221, Foil. (Hallifoia, 
ii.J.C.). SHIOGOPAL V. SUKHRU. 87 1.0.957 = 

A.I.R. 1925 Nag. 418. 

- Son's jyroperty also vests in the Official Receiver. 

By the insolvency of a Hindu father governed by 
the Mitakshara Law his son’s interest as well as 
his own interest in the joint family estate vest in 
the Official Assignee and I he son’s property is to 
be treated as that of his father so far as the Official 
Assignee in concerned. The son, no doubt, has his 
remedy but be has to establish circumstances 
which would show that his share is net liable for 
the debts of his father; 3 Lab. 329, Foil. {Scott- 
Smith, J.). The Firm Ralia Ram Gowanda 
Mal V. The Official receiver of the Insol¬ 
vent’s Estate at Gujranwala. 

69 I. 0. 729= A.I.R. 1924 Lah. 297. 

- Official Assignee can exercise the father's power 

of sale of sen's share for debts not illegal or ijnm(yral. 

The Official Assignee, though it cannot be said 
that the sh'^res of the minors actually vest in him 
has neverthclegs the same rights of disposition of 
the family property in satisfaction of the debts of 
the manager as the manager would himself have 
been entitled to exercise, if he bad not been adjudi¬ 
cated an insolvent Thus the Official Assignee can 
sell the joint ancestral estate of the insolvent and 
bis sons to pay such of the debts of the insolvent 
aa are not shown by the sons to bo illegal or immo¬ 
ral debts even during the lifetime of the (father) 
insolvent: 39 All. 437 (P.C.) ; 44 All. 308 (P.C.), 
Expl. ; 46 Mad. 54; 43 Bom. 612; 13 Cal. 21 (P.C.) ; 
44 Cal. 524 (P.C.), Fo« ; 42 Had. 711 (F.B.). Dis- 
appr- 45 All. 90, Dist. (Sekwabe, C.J., CouttsT-roUer 
and Krishnan, JJ.). BalUSWAMY IYER, In the 
matter of. 80 I C. 108=47 Mad. 87 = 

19 M-L.W. 86=1924 M.W.N. 94 = 34 M.L.T. 317 = 
A. I. R. 1924 Mad 411 = 46 M.L.J. 86 (F.B.). 


—Debts—Son’s liability—Interest. 

- Interest is payable by grandson. 

The tests of Vishnu and’ Yajnavalkya do not 
place anv limit on the extent of a grandson’s liabi¬ 
lity for the debts of the grandfather but treat the 
liability of the son and grandson to discharge Iho 
debt of iheir ancestor as co-extensive. The text of 
Brihaspati -Ahirh states that interest need not be 
paid on debts of the grandfather has not been adopt¬ 
ed in the decisions of the Courts and interest must 
he held to be pavHble on the debts of ^he grand¬ 
father. {Das and Adami, JJ.). LALU NaraiN 
SINGU V. GOBERDHAN DAS. r*'?.’ 

4 Pat. 476=6 P. L. T. 497 = 
1925 PH C C 104= A.I.B. 1925 Pat. 470. 
-Debts-Son’s liabillty-Misappropriation. 

- Money 7»is.u.sv./ by father-Sons are hound. 

Where the father, who was the inoning»r of a 
certain mahant coUected a certain sura 
rvots .nd had to remit it to the mahant, 
niis-used it ^^as compelled to borrow the necessary 
amount by mortgage in order to remit the sum 

Held-, th .tlhe mortgage was rrV 

37 Mad. 458. FofZ. {Bnmesani and Jackson, JJ.). 
RATNA MUDALIAR V RbLAMMAL. 

118 l.c. 69= A. I. R. 1929 Mad. 792. 

- When sons are not liable 

Where a Hindu lather becomes liable for money 
taken by him and misappropriated under cireum- 


HINDU LAW—Debts—Son’s llabiltty—Mlsappio*^ 
priatioD. 

stances which constitute the taking itself a orimi'-' 
nal offence his sons cannot be held, under the rule- 
of Hindu Law as to the pious duty of a son, liable' 
to pay his father’s debt, but it must be shown that- 
the debts were incurred as a result of the oriminah 
activities of the father or grandfather : 24 Cal. 672 
and 27 Mad. 71, Bel. on. {Broadway and Zafar Alu 
JJ.). Rallia Ram v. Balmokund. lOi I.O. 830= 

8 Lah. 117=8 L. L. J. 589=28 P.L.R. 45= 

A. 1. R. 1927 Lah. 60. 


- Misappropriation in the capacity of trustee — 

Sons are bound. 

Where certain sums of money for which a Hindu 
father, in the capacity of a trustee, was account¬ 
able, were not accounted for by him, and in. a- 
scheme suit he was ordered to pay the amount- 
which came into his bands, 

Held: that that will not amount to misappropria¬ 
tion or breach of trust and the sons’ liability to- 
pay father’s debts is not discharged, and that even 
if it is found that he misappropriated the amount 
which came into bis hands, the sons cannot escape 
the liability to pay their father’s debt: 32 B')m. 348- 
and 35 M. L. J. 661, Appl. {Devadnss and 
Wallace, JJ.). VENKATAKRISHNATYA v. BYRAGI. 

94 1 0.634=1926 M.W N. 194= 
23 M.L.W. 714= A.I.R. 1926 Mad. 533» 

30 H L.J. 393. 

- Unlawful retention of money—Sons are hound. 

The test of liability of son would seem rather to 
be the purpose for which the father’s act was com¬ 
mitted than the legality of the act itself. The son 
is not bound to do anything to relieve^ his fathet" 
from the consequence of his own vicious indul"' 
gences, but he is surely bound to do that which 
his father himself would do were it possible, vis.y 
to restore to those, lawfully entitled, money he has 
unlawfully retained : 16 Mad. 99, Foil. {Ashworth 
and Neave, A. J. Cs.). Kallu Mal v. PABTA& 
Singh. 92 I.C. 787= A.I.R. 1926 Oadh 301. 

- Debt contracted by criminal misappropriation 


is immoral. 

Where the debt of father is alleged to be cons¬ 
tituted of the money misappropriated by him and* 
it is contended that the debt was tainted with im—. 
morality, to determine what constitutes “ immora-- 
lity ” of a debt contracted by a Hindu father the- 
tost to bo applied is whether or not the action of 
the father which resulted in the debt was infected 
with an clement of criminality. Whether such an 
element is established or not and the degree of in^ 
fection which will support a plea of ’‘immorality* ' 
must be question for determination on the facts of' 
each case ; and though a conviction for misappro¬ 
priation or other cognate offence may bo good proof 
of such element, proof of a previous conviction ia 
certainly not essential. The criminality and its 
degree may be inferred from a considt ration of the 
whole facts. If there was such an element it may 
be regarded as an immoral debt; it is otherwise, if 
there was no such criminal element : 0 All. 234 ; 
14 A.L.J. GIO and A T.R. 1924 All. 742, Bef. {Boys 
and Banerji, JJ.). JAGANNATH PRASAD V. JDGUL- 
KISHORE. 89 I C 492=48 AH 9— 

23 A.L.J. 882 = 6 L.R.A.Civ. 518 = 

A.I.R. 1926 All. 89. 
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priated by another—Son is liable. 

Where the taking of the money itself ^ 

criminal offence, a subsequent misappropriation 
the father cannot disoharge the son from his 11^ 
bility to satisfy the debt. The same prmoipl® 
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HINDU LAW—Debts—Son’s liability—Hlsappro- 
prlation. 

applies where the misappropriation was not made 
by the father but by a third person and the father 
undertook to pay the money for suoh third person. 
In such case also the son is liable to discharge the 
obligation: 39 Cal. 862, Appl (Z)as and Boss, 
JJ.). RameshWAR Singh v. Durga Mandur. 

90 I.C. 454-7 P.L.T. 42= A.l.R. 1926 Pat. 14. 


HINDU LAW—Debts—Son’s liability—Partition. 

■Ordinarily subsequent partition is immaterial. 


-Misappropriation is a question of intention 

and the mere keeping back of the money sent to a 
person for distribution to others or delay in distri¬ 
buting it would not amount to misappropriation. 
In a suit by the person who sent the money, the 
sons of the man to whom it was sent cannot plead 
that the debt was immoral or illegal on the ground 
of its being misappropriated money. {Dalai, J.C .). 
Ganesh Prasad v. Jot Singh. 87 I.C. 1017 = 

A.I.R. 1925 Oudh 719. 

- Failure to render accounts as manager — Sons 

are liable. 

Defendants’ father was manager of plaintiff’s 
estates during his minority and while it was under 
Court of Wards. On attaining majority plaintiff 
sued for accounts alleging dishonesty and mis¬ 
appropriation and got a decree, 

Seld, that the decree debt was binding on defen¬ 
dant. Every breach of civil liability does not 
necessarily involve a moral turpitude and there¬ 
fore the defendant cannot plead that the debt was 
contracted for immoral purposes : 39 C- 862, Appr. 
{Abdul Raoof and Moti Sagar^ JJ.). GURSARAN 
Das V. Mohan lad. 76 I.C. 907 = 4 Lah. 93= 

A. I. R. 1923 Lah. 399. 

_Father—Money borrowed to help relation to 

re-place trust money—No criminal misappro¬ 
priation—Sons are bound. {Das and Ross, JJ.). 
Benares Bank Limited v. Jagdip narayan 
PANDB. 62 I.C. 465 = 6 P.L.J. 198=2 P.L.T. 468= 

A.I.R. 1921 Pat. 9. 

—Debts—Son’s liability—Mother’s debts. 

Under Mitakshara sons must pay mother’s 
debts though daughter inherits the balance after 
paying debts. Ag* C.J* dnd Fdwcett^ J.). 

MADHAVRAO HARBAJI THAKUR V. AMABABAI 

LAKMAN Jadhav. 85 I.C. 193 = 26 Bom. L.R. 1210— 

A.I.R. 1925 Bom. 125. 

_^ Hindu father executed a bond in settlement 

of earlier bonds executed by his mother for him 

when he was a minor, v ..i. < j 

Held, the debts were justly due by the father and 

when no suoh illegality has been shown in the 
nature of these debts as would absolve the son 
from his obligation to pay them out of the joint 
family property, the son is bouiid to pay his 
father's debts; 16 Mad. 99, Foil. {Abdul Raoof and 

Moti Saqar. JJ.)- BAlI «f 

64 I C. 121 = 2 Lah. 263=3 L.L.J. 363 — 

A I.R. 1921 Lah. 209. 

—Debts—Son’s liability-partition. 

_Bona fide partition—Subsequent IrabiUty of 

Per Kumaraswami Sa-stri, J.So long as a parti¬ 
tion is bo,.a fide and so long as Pjoyjsion is made 
for the payment of the debts and the sharer ^ho 
agrees to discharge the debt, gets property sufflc.ent 
to pay ofl the debts, it .s dlMoult to see why a 
partition BO made should still be subject to any 
pious obligation of the sons ; 51 M. 861; 19.8 

M w N 346 (F. B.), commented on. (Kumara- 
^ami Sastri and Reilly, JJ.). Subramania 
MoS^ANAR V. SUBBIAH ANJAR. 1930 M.W.N. 658. 

D. D. VOL. Ill—79 & 80 


Where the debts of the father are held to be 
neither illegal nor immoral, whether there is a 
subsequent partition between the father and the 
son or not, it is open to the creditors to enforce 
payment of their debts out of the whole family pro¬ 
perty even during the life-time of their father 
although their right to enforce it as a mortgage 
claim is limited to the interest of the father in the 
family property and nothing more : A I.R. 
1924 P.O. 60, Rel. on ; A. I. R. 1928 All. 596 (P.B.), 
Dist. {Rupchandand Wild, A. J. C$.). Gangaram 

RAMDAS V. liALUMAL GHANDUMAL. 

A.I.R. 1930 Sind 138. 

■Partition does not affect pre-partition liability 


of sons. 

The liability of the sons which arises before a 
partition between them and their father and the 
oorresponding right of the creditor to recover hie 
money from them oannot be affected by a partition 
which the father and sons may ohoose to make and 
to which the creditor is not a party : A.I.R. 1928 
Mad. 657; A.I.R. 1928 Bom. 232; A.I.R. 1924 P. C. 
50 and 40 Cal. 407; A.I.R. 1925 All. 221; A.I.R. 1927 
Oudh 180. Ref.-, A.I.R. 1925 Pat. 688 ; A.I.R. 1927 
All. 714, Not foil. {Mukerji and Niamatullah, JJ.).. 

Kishan Sarup V. Brij raj Singh. 

121 I.C. 257=1929 A.L.J. 941 = 51 All. 932= 

A.I.R. 1929 All. 726. 

- Father adjudged insolvent—Suit for partition 

by sons—Sale by Official Receiver—When alienee can 
retain the property. 

In a sale by the Official Receiver of an insolvent 
father’s property his son’s interest would not vest 
in the purohaser in sale by Official Receiver 
where a suit for partition bad been filed by the 
sons against their father after his insolvency : 
A.I.R. 1928 Mad. 735 (F.B.); A.I.R. 1926 Mad. 094 
(F.B.) and A.I.R. 1926 P.C. 18. Foil. 

In suoh a case the plaintiffs (sons) are prima facia 
entitled to a decree for partition though in effecting 
it regard will be had to the debts which are pay¬ 
able by the father and which are binding on the 
sons. Where the debts for which the Official 
Receiver has sold the property are neither illegal 
nor immoral regard will be had to the equities of 
the purchaser from the receiver, to whom they 
will be allotted on partition, if there are no other 
intervening superior equities. {Kumarasvfami Sas- 
tri and Reilly, JJ.). Yenkataraman v. KESAVAN 
PATTAR. 114 I.C. 229= A.I.R. 1929 Mad. 778. 

-Pious obligation of son is independent of 

question of jointness of estate. The doctrine is 
founded on religious considerations to which the 
question of jointness or separation is entirely 
irrelevant. {Daniels and Wazir Hasan, A. J. Cs.). 
Ram Suran v. Mangad Stnqh. 60 I.C. 219 = 

8 O.L.J. 87 = A.1.R. 1921 Oudh 38. 

-Son is liable to extent of family property in his 

hands on partition. 

Son is liable to pay the personal debts of hia 
father out of the joint family property that baa 
come into his hands on partition before the decree 
for suoh debts is passed in favour of the creditors 
against father alone, provided the debts are incur¬ 
red by father when father and son constituted a 
joint Hindu family and were neither illegal nor 
immoral. The liability is with the property and 
the acts of the members of the family cannot divest 
the property of that liability : A.I.R. 1928 Mad. 657 
(P.B.); A.I.R. 1928 Bom. 232, Foil.; A. I. R. 
1927 All. 714, Diss. from; A.I.R. 1927 Oudh 180- 
A.I.R. 1926 Oudh 470; A.I.R. 1926 P.C. 105; A.LR. 
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1924 P.O. 50; 12 Mad. 142 (P.O.); 16 Oal. 717 (P.O.) 
and 5 Oal. 148 (P.O.), Be/. {Stuart, C. J., Wazir 
Hasan and Pullan, JJ.), RA.QHUNANDAN v. MOTI 
RAM. 119 I.C. *49 = 6 O.W.N. 689= 

A.I.R. 1929 Ondh 406 (F.B.). 

■Son liable even after partition. 


Even after a bona fide partition, the son is liable 
for tbe debts of tbe father, other than those con¬ 
tracted for an illegal or immoral purpose, and 
■whether the father is alive or dead, and the fact 
that the debts were incurred in trade started by 
the father does not affect this liability : A.I.R. 
1924 P.O. 50; 24 Bom. 555; 38 Mad. 1120 and 
A.I.R. 1924 Mad. 682, Rel. on. Case-law discussed. 
[Compare A.I.R. 1928Mad. 657 (P.B.)] (P^I^ftornn^i 
Baker, JJ.). ANNABHAT V. SaiVAPPA. 

110 I.C. 269=52 Bom. 376= 
30 Bom. L. R. 539 = A. I. R. 1928 Bom. 232. 

- Bather adjudged insolo07it—Sons suing for 

partition-^-Ofilcial Assignee's power of sale of son’s 
share extinguished. 

(Per Ramesam and Madhavan Nair, JJ., contra, 
Phillips, Offg. C./,).—After the adjudication of the 
father as an insolvent and the vesting of his rights 
in the Official Assignee, the institution of a parti¬ 
tion suit by the sons of the insolvent effects a 
severance of the joint family status and therefore, 
the power to sell their shares by private sale, of 
the Official Assignee, who steps into the shoes of 
the father, is extinguished, although the Official 
Assignee by proper proceedings in the insolvency 
Court may proceed against their shares. {Philltps, 
Offg. C. J., Ramesam and Madhavan Nair, JJ.). 
OFFICIAL Assignee, madras v. Ramacgandra. 
112 I.C. 541 = 51 Mad. 417 = 1928 M.W.N. 294= 
28 M. L. W. 109 = A.I.R. 1928 Mad. 735 = 

55 M.L.J. 175 (P.B.). 

__ Son's liability continues even after bona fide 

partition. , » 1 . 4 . 

Per Full Bench. —A simple creditor of a father 
in a joint Hindu family is entitled to recover the 
debt from the shares of the sons even after a bona 
fide partition has taken place between the father and 
the sons : A.I.R. 1924 Mad. 682, Appr.; 41 Mad. 136. 
nist. (Coutts-Trotter, C.J. and Srxnwasa Ayyangar, 
J. Contra ). {Coutts-Trotter, C.J., WalUr. Jackson, 
Srinivasa Ayyangar and Ananthakrxshna Ayyar, 
JJ.). 8UBRAMANI V. SABAPATHI. 

110 I. C. 1*1 = 81 Mad. 361= 

1928 M.W.N. 316 = &.rB^1938 Mad. 687- 

_A Hindu son cannot be compelled to pay his 

father’s debt out of his separated ' 

in his father’s life-time or after his father s death. 

A.I.R. 1924 P.C. 60; 28 Bom. 383, "goil' 

__ Son^s liability does not follow him afUr sepa- 

fation fTom fathcT J-)- .i. j. 

The dictum in Mulla'. Hindu Daw that a son s 

• 1 finn to DftV llis ffttbOT B psrSODBfl 

dobt% not a personal liability, must be interpreted 
t iLan that it will not foll^ow the 

JJ)_, 

GAYA PRABAD V. 104 LG. 4 

25 A L.J. 829= A.I.R. 1927 All. 114. 

-Debts by father incurred prior to suit 

for partition bv^ons-Debts not ^7' 

moral purposes—Sons’ shares ate also liable. 


LAW—Debts—Son’s liability—PwtUl’dnl^ 

• * I ' ^ 

{Goutts-Trotter,G.J.,Krishnanand Gurgenven, Jtfi), 
K. VBNKU RBDDI V. M. VENKU REODI. 

100 I.C. 1016=50 Mad. 535= 
1927 H.W.H. 267=25 M.LW. 784= 
38 M.L.T. 342=A.I.R 1927 Had. 471^ 

32 M L.J. 387 

s 

■ ■ . —Sons are liable for pre-partition debt. 

Where a debt is contraoted by Hindu, father 
before partition and it is not shown to be illegil 
ot Immoral, the shares of sons after partition, 
can be proceeded against to satisfy the debt:. 
A.I.R. 1924 P.O. 50. Foll\ A.I.R. 1926 P.O. 105; 
A.I.R. 1924 Mad. 632 and A.I.R. 1927 Oudh 180, 
Rel. on. {Wazir Hasan, J.). • JAl Narain v. 
Mahabir Prasad. 102 I.C. 231=4 O.W.N. 494= 

A.I.R. 1927 Ondh 868. 


'Decree against father^Partition after decree—- 

^ A A A A a 


Decree cannot be executed against son's share. 

The property which is given to the son on parti¬ 
tion may be liable in proper proceedings for the 
debt incurred by the father, but it does not neces¬ 
sarily follow that the decree against the father 
can be executed against the son ; 47 Mad. 621, Ref. 
A decree must be executed against the judgment- 
debtor or his legal reprosentatlve and after pirti- 
tion between father and son, the son cannot bo 
said to be the legal representative of his father as 
regards his separate property. {P'lilUps and 
UadhaoanNair, JJ.). SRINIVASA AIYANGAR v. 

Aravamddu Iyengar. 95 I. C. 304- 

23 M.L.W. 693 = 1928 M.W.N. 331= 

A.I.R. 1926 Mad. 690. 

•Sons being liable to pay father’s debts, pro¬ 


perty acquired by them at partition of ancestral 
property can be taken possession of by receiver of 
their father’s estate to satisfy the father’s debts 
unless the sons can show that the debts were 
tainted with immorality : A.I.R. 1922 All. 79, Foil. 
(Walsh, Aq. C.J. and Dalai, J.). StTA RAM i>. 
BENI PRASAD. 84 I.C. 790—47 All. 263— 

22 A.L.J. 1097=6 L.R.A. (Civ.) 109= 

A.I.R. 1925 All. 221. 

-While the pious duty attaches to the son 

A___ .. m A ^ A ^ A 


even during the life-time of the father, where 
partition has taken place before the suit jb brought, 
the property of the sons cannot be proceeded 
against in satisfaction of a simple money debt : 
41 Mad. 186, Foil. {Ross and Kulwani Sahay, JJ.). 
RAM GHULAM BiNGH V. NAND KISHORE. 

88 I.C. 818=4 Pat. 469=6 P.L T. 618= 
1925 P.H.G.G. 341= A.I.R. 1925 Pat. 668. 

—Son's shares even after partition are liable for 


the pre-partition debts of their father. 

A son is not liable unless the self-acquired pro¬ 
perty of the father or property which had been 
joint between them has devolved upon the son. 
Ancestral property which descends to a father 
under the Mitakshara Law is not exempted from 
liability to pay his debts because a son is born to 
him. it would be a pious duty on the part of the 
son to pay his father’s debts. The ancestral pro¬ 
perty in which the son as the son of his fati^r 
acquired an interest by birth is liable for the 
father’s debts. A son in possession of property 
which had been joint and which fell to his share m 
partition is liable in suit brought after partition, 
impleading also the son, for the father’s deb 
incurred before the partition and which 
illegal or immoral: 24 Mad. 565 and 38 M • 
1120, Foil. ; 41 Mad. 136, Cons. ; 40 M.L.J. 47»» 
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^INDa L4W—Debts—Son’s liability—Partition. 

jDiss. (Hamesxm and Jackson, JJ.). BAUA.- 
OHANDRA JAaANNATH RAO W. ViSWBSAM. 

80 I.C. 223=19 M.L.W. 691=34 M L T. 249 = 
47 Mad. 621 = A.I.R 1924 Mad. 682= 

46 M.L.J. S90. 

■Son’s sons are liable for the debts inourrad by 
thair grandfather after their separation from him 
only to the extent of any of his assets that have 
'Oome into their hands. {Hallifax, A.J-C.). BED 
Prasad v. Naokc^hbd Prasad. 7) I.C. 884 = 

21 N L.R. 12=A.I.R. 1924 Nag. 410. 
—Debts incurred by father before partition 
bub nob charged on family property would not bind 
• son’s shareafbir partition: 41 Mad. 136. Foil. 

The mare fact that the father had been inour- 
■ ring debts and it w-'s for that reason that the parti¬ 
tion was effected by persons interested in the 
minor’s behalf, would nob necessarily make the 
partition other than bona fide. l^Abdur Rthim and 
-Oldfield, JJ.). VENKATA RBDDI V. SATY.\NAR/V 
TANA MOORTHI. 62 C. 980- 

13 M.L.W. 516=1921 M.W.N. 261 = 
A.I.R. 1921 Mad. 470=40 M. L. J. 473. 

—Debts—Son’s liability—Pious duty. 

_ .Exemption from liabiUti/^Ontts of proof. 

Under Hindu Law it is the pious duty of the son 
-to pay out of ancestral property the debts of the 
Uther incurred by him on account of trade liabili¬ 
ties, even though the trade may have been started 
by the father. Where the sons claim to exclude a 
ioiat family property from the operation of a decree 
passed against their father, the burden lies upon 
them to prove that the debt payable under the 
•decree was for an immoral or illegal purpose. 

iSkin,ne. J.). SBANK.B ^ 

_It is well established that the pious obliga¬ 
tion upon which the doctrine of antecedency is 
•founded 6:ctaiided to graadoons as well as to sons- 
IDawson-MMer. C.J. and Foster, J.). KULDIP 

SAHAro. BAMBUJHAWANMAHTO 

83 I C. 385 = 3 Pat. 425=5 P. L. T. 115 — 

A.I.R. 1924 Pat. 464. 

_A mortgage which is not binding on the 

. estate ia the huhefs lifetime would not be binding 
on the eons, for the mere circnmstanee of pious 
obligation of Hindu s°“s to pay their father s debts- 
•01 n W N 957 (p- C.). Foil. (Dalai and Dantels, 

ATG^s \ ram 3ARUP SINGH U.JAGBSHUR SINDH. 

ri-Aai J ^ 466 = 26 O.C. 341 = 

A.I.R. 1923 Oudh 150. 

_ Pious obligation of sons daring his lifetime is 

only contingent. vat a • 

Under the Hindu Law, subject to certain excep¬ 
tions. the whole of the undivided estate of a 
ioint family is liable in the hands of sons for the 
debts of their father. The sons by reason of their 
dutv to pay their father’s debts cannot recover 
nronerby unless the debts are taken for illegal or 
• immoral purposes. There is a pious obligation on 
the sons to pay such debts. Where the father is 
alive, the obligation is only contingent, for the 
father may discharge the same in his lifetime or 
there may be ample personal estate belonging to 
. the father available out of which the debts might be 
-discharged or no jomt family property left from 
which their satisfaction might bo possible, it makes 
no difference iu principle whether the property 
■passes out by foreclosure or sale, what matters is, 
t^bat it should have passed out to pay off or satisfy 
an antecedent debt. (lCanha%yaLal, J.C.). Binds- 

''3HARI Singh v. audhsh Prasad Singh. 

68 I. C 283=25 O. C. 16= A.I.R. 1922 Oudh 83. 


HINDU LAW—Debts—Soil’s Iiabil!t:^attriaty,’^'^ 
—Debts—Son’s liability—Pre-birth. ^ 

- Debt contracted before son was born, will bind 

him as an antecedent debt. 

Per Sallifax, A.I.G .—Whore the son of a Hindu 
father was not in existence on the date of the 
mortgage which formed the consideration for a 
mortgage executed by his father, of the joint 
ancestral property, the previous mortgage is an 
antecedent debt such as would bind the share of 
the son; the question of the interpretation of 
Sahu Rxm's case does not arise in such a case as 
on the date of the conception of the son the pro¬ 
perty was subject to the mortgage; in other words, 
the father’s debts are incurred iu such a case irres¬ 
pective of ths credit obtainable from immovable 
assets which do not personally belong to him, but 
which arc joint family property. (Hallifax, Kotval, 
ifacnair and Batten, A. J. Cs.). ShbonarAIN v. 
NathU. 65 I.C. 786 = 5 N.L. J. 114 = 

19 N.L.R. 8l = A.l.R. 1922 Nag. 1. 
——.A Hindu son is bound by a ohirge on ances¬ 
tral property created by his father before his birth. 
(Couits and Ross, JJ.). RAMCHANDRA PraSAD v. 
MAHABtR PRASAD SlNGH. 64 I. C. 247 (Pat.). 

— Debts of father—Sons are liable to pay even 
in father’s life-time: A. I. R. 1924 P.C. 50, Rel. on. 
(Afullick and Ross, JJ.). RagHUNATH PrASAD v. 
BASDBO Prasad. 88 I.C. 1012 = 3 P. L.R. 328= 

6 P. L.T. 764= A.I.R. 1925 Pat. 823. 

' -Pious obligation of sons arises in father’s 
life time—Only family property in the hands of 
the son, is liable. (Dalai, J. C. and Waeir Sasan, 

A.J.C.). KalkaDeviv. ganga Bakhsh Singh. 

88 I.C. 127=12 O L.J. 306 = 
A.I.R. 1925 Oudh 435. 

- Son's pious duty arises only after father's 

death. 

The pious obligation of sons to pay their father’s 
debts only arises at the death of their father. There 
is no pious duty on obligation during the life-time 
of the father to pay whatever debts the father may 
incur. See A. I. R. 1924 P. C. 50 (l^acleod, C. J. 
and Crump, J.). SaiVRAO RAMBAO v. LAXMIBAI 
SUBRAO. 76 I.C. 638 = 

A.I.R. 1924 Bom. 523. 

--As long as the father is alive the sons’ pious 

obligation does not arise and their share is not 
liable to attachment and sale in execution of a 
money-decree against the father. (Qokul Prasad, 
J.). Ram KiSHORB n. abdud Karim. 

77 I.C. 909= A.I.R. 1923 All. 173. 
—Debts—Son’s liability—Surety. 

- Suretyship debt of father binding on sons. 

An undertaking of suretyship for the payment of 
an amount due to the principal debtor is binding 
on the sons of the surety both for the principal 
amount and interest thereon, even if the liability 
as a surety is accepted by the father in respect of a, 
debt which though not already due but which is 
promised to bo advanced subsequently : 26 All. 611 
and 39 Cal. 843, Foil. (Sulaiman and Kendall, JJ.). 
GHUKKAN L.tti V. KANHAIYA LAD. 119 I.C. 86 = 

1929 A. L. J. 199= A. I. R. 1929 All. 72. 

-\ surety debt which is neither illegal nor 

immoral is binding on sons after father’s death, 
(Kenned]), J.C. and Raymond, A.J.G.). MOHAN v, 
Mt. Bhagbai. 98 I.C. 136=19 S.L.R. 165 = 

A. I. R. 1926 Sind 294. 

'A Hindu is not bound to pay his father’s 
debts under a contract of suretyship guaranteeing 
payment of money payable in instalments which, 
are paid after his death, but a Hindu son is liable 
ior his father’s liability for the instalments advahoed 
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HINDU LAW—Debts—Son’s liability—Surety. 

before his death. {Hallifax and Kotval^ A.J.Cs.). 
Kantichand V. Udayabhusha. 80 I.C. 349= 

22 N.L.R. 158 = A-I.R- 192S Nag. 7. 

- Liability incurred by father who stood surety 

for guardian of a minor under Guardians and 
Wards Act hinds son. 

What a guardian appointed under the Act is re¬ 
quired to do is to give a bond, with or without 
sureties, engaging duly to account for what he may 
receive in respect of the property of the ward. The 
undertaking is simply an undertaking to make good 
a sum of money. The person standing surety can¬ 
not be said to have stood surety for the honesty of 
the guardian and his son is bound if liability is 
Inourred under the surety bond. (Boss and Kulwant 
Sahay, JJ.). Brij Nath Prashad -d. Bindesh- 
WARi Prasad. 86 I.C 791 = 6 P L T. 560= 

A-I.R. 1925 Pat. 609. 

-Son is liable to pay—Suretyship debt of 

father: 23 Bom. 454 ; 26 All. 611: 41 Mad. 1071, 
Foil. (Hallifax, A.J.C.). MatarAm v. Bhairon. 

71 I.C. 831 = 19 N.L R. 20 = 
A.I.R. 1923 Nag. 115. 

—Debts—Son’s liability—When enforceable. 

■ Son’s pious obligation exists even in life'time 
of father. 

The Law is now well established that under the 
Hindu Law the pious obligation of a son to pay 
hia father’s debts exists whether the father is alive 
or dead. 

Observations of their Lordships in SahuHama- 
chatidra v, Bhup Singh, 44 LA. 126 regarding the 
pious obligation of sons as not existing during 
life-time of father disapprovf d : 1 I.A. 321; 4 
I.A. 247 ; 13 I.A. 1 ; 15 I.A. 99 ; 16 I.A. 1;17 I.A. 11; 
44 I A. 1 ; 15 All. 75; 28 Bom. 383 and 22 Mad. 49, 
Bef. (Lord Dunedin ) R'JA BRIJ NARAIN RAI v. 
MANOLA PRASAD RAI 77 I C. 6*9 = 

21 A.L.J. 934=5 L R PC. 1=28C.W.N. 293 = 
5 P.L T. 1= 2 Pat. L R. (Civ ) 41 = 
1924 M.W.N. 68= 19 M L-W. 72 = 
33 M.L.T 457=51 I.A. 129= 46 All. 95= 
26 Bom.L R. 500=11 O.L.J. 107 = 

1 P L.R. 19 '4 = 41 G.L J. 232 = 
A.I.R. 1924 P C. 60=46 M L J. 23 (P.C.). 

__^pious obligation of sons and grandsons can 

be enforced during father’s life-time; A.I.R. 1924 
PC* 50 FolL {Lindsay and Sula'inutnt JJ*)* 
B GAUKT SHANKAR V. PT. SHEO NANDAN. 

78 1 0 911 = 48 All. 384=22 A.L J. 369— 
5 L.R. A. (CIy ) 306= A.I.R. 1924 All. 543. 

_It is now well Bottled that a sons liability 

to pay his father's debts arises even before the 
death of the father and cousequontly their estate 
would be liable equally with their .ather s estate. 
{Hiillirs, J ). PABTHASARATHI ^PPA RAO 

turlapati Surra Rao. 84 I.C. 276— 

Turlapax ^ ^ ^ M.W.N. 517= 

a i r. 1924 Mad. 840 = 47 M L.J. 483. 

_Son’s liability to 'pay father's debts in father s 

*’^Thrpriuciplo of Hindu Law that the creditor can 
briee the a.nwstral estate to sale m oxoouti^on of 
decroo aoainst the father for debts not tainted w th 
;„u,oraUty or illegality and bind the shares of the 
sous and grandsons is not overruled by the deoi 
siona \n Sadhu Ram Chandra v. Bh^ S.uffh 
30 All 497 (P.O.) and Chet Rxm y. Bam 
A I.R. 19:i2 P C. 247. 

MITSUI BUSSAN KAianA LTD. ^”^^232 
PAnu^fRAO 76 I C. 349 =sA.I*K. 
^-^Thedootriiie of a pious duty is not mdepeu 
dent of the legality of the mortgage by the manager 


HINDU LAW—Debts — Son’s liability—Hlsoel' 

laneona. 

of a Hindu family. The mere oiioumstanoa. of a. 
pious obligation does not validate the mortgage. 
(Dalai, J.C. and Simpson, A. J. C.). MAHADBO 
bakhsh Singh v. Sobaj Bakhsh Singh. 

80 I.C. 447=10 O.L.J. 252=A.I R. 1924 Oadh 34. 

-The pious obligation of a Hindu son to pay 

his father’s debts cannot be enforced in the life¬ 
time of his father and the son has the right to. 
object to the payment of such debts from his share 
of the family property when the father is alive. 
(Gokul Prasad and Lindsay, JJ.). SHEODAN SlNGH^ 
V. Bhagwan Singh. 64 I.C. 73=43 All. 496= 

19 A.L.J. 431 = A.I.R. 1922 All. 323. 

- Exists during father's lifetime. 

Where the debt is inourred by eaoh of the headsr 
of the four different branches of the joint family 
and all the other defendants are their sons and 
grandsons so that all the interests were involved, 
the charge would be binding upon the property in> 
the hands of all the defendants. The doctrine ot 
the liability of sons for father’s debt during the 
lifetime of the father is too well established at the- 
present day to admit of its being questioned by a- 
reference to the texts of the oomiaentators : 15 GaL 
717 and 20 Cal. 328, Foil. (Dawson Miller, C. cL 
and Bucknill, J.). HARI PRASAD SiNGHA v. 
SODRBNDRA MOHAN SiNGHA. 66 I C. 945= 

1 Pat. 506 = 3 P.L.T. 709 = A.I.R. 1922 Pat. 450. 
- Ready money debt. 

The son’s obligation to pay ofl his father’s debts- 
attaches to an antecedent debt as also to a ready 
money debt and it can be enforced during the- 
father’s life-time by the attachment of the son’s* 
share in the joint family property. {Ayling and^' 
Coutts Trotter, JJ.). RajarATNAM CheTTY v. 
ADILAKSHMAMMAL. 62 I.C. 218=28 H-L.T. 278. 

—Debts—Son’s liability—Miscellaneoas. 

- Son bound to discJuirge fatJter's civil Uahxhty^ 

and not criminal. 

If the liability of the father arises directly from, 
a criminal act, i.e., an act for which the father may 
or may not have been successfully jprosecuted, but 
which the evidence on the reoord is sufficient to* 
prove to have been criminal, the son is not bound,, 
but if there is a civil liability and subsequently 
the transaction becomes a criminal one, the son is- 
bound to meet the civil liability to the extent of 
the family property but he is not concerned with> 
the criminal matter. Where it is possible to sepa¬ 
rate the oivil liability from a criminal action, the 
oivil liability itself is not infected with criminality, 
so as to be not binding on the son; 6 All. 234, Bel. 
on - A.I.R. 1926 All. 89, Expl.; 28.411, 718; 14 A.L.J, 
610; A.I.R. 1924 All. 745, Dist. (Cases of other High. 
Courts considered.) (Kendall and Niamatullah,. 

JJ ) Kbishnapal Singh v. Distrct Judge op 
AGRA. 112 I.C. 748=51 All. 386= 

26 A.L.J. 1353=A.I.R. 1928 All- 582. 

■Mortgagor, Karta, father liable to make resti¬ 
tution under Contract Act, S. 65—Son is bound 
to discharge that liability as any other debt, if debt 
is not illegal or immoral, (Raza and King, JJ.). 
Shambhoo Shukol V. Dhaneshar Singh. 

101 I.C. 265=4 O.W.N. 256= A.I.R. 1927 Oadh 177. 

The right to enforce payment of a Hindu s* 
debts against his son is a difierent matter from.- 
that lliDdu’s right to alienate hia son’s share la 
the joint family property himself for the aatisfao- 
tion of those debts. (Batten, J. C. and Hallx/a , 
AhJ.G.). ram Prasad ». Mohan lad. 

71 I.C. 17 = 19 N.L.R. 6=8 N.L.J. 121- 

A.I.R. 1923 Nag» 117* - 
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S8INDU LUV —Debts—Son’s Uabillty—HlsceL 
laneoos. 


-Debts under deed of wbiob father was not 

-executant —Father adopting such debts as joint 
family debts—Sons are liable. {Jwala Prasad and 
i?OSS, JJ ), MIOHU MISSIR V. BAIjBHADRA PRASTI. 

62 I. C. 116=2 P.L.T. 147 = 
A.I.R. 1921 Pat. 367. 

—Debts—Trade. 

- Some members of the family trading in part- 

’fiership with strangers—Debt of that firm not binding 
on minors of the family. 

In all joint families if a person who is not the 
father has the power of man^igemont the criterion 
by which the binding nature of debts should be 
•decided is whether they were borrowed for the 
benefit of the family and would bind the minors, 
.1. B and <7, the deceased father of suing minors, 
were undivided brothers and formed members of a 
joint Hindu family governed by the Mitakshara 
Law. A and the son of B who was the second exe- 
••outant of the promissory note in suit were the 
managing members. A and his deceased brother D 
had been carrying on a speculative trade for which 
the suit money was borrowed on behalf and for the 
benefit of the joint family including the minors 
along with their partners, 

Held, that the business which was started by 
“two members of the family in partnership with 
-strangers was not a business which was of such a 
nature as would bind the minors of the family: 
A.I.R. 1922 P. C. 237 : 42 Gal. 225; A.I.R. 
1922 Mad. 236; A.I.R. 1922 P.C. 397 and 6 C.W.N. 
499. Rel.on\ A.I.R. 1926 Mad. 323; A.T.R. 1927 Mad. 
792 and A.I.R. 1929 Mad. 153. Ref.‘, (1928) ^i.W.N. 
676, Diet. {Kumarasioamy Sasiri and Walsh, JJ.). 
■RAMAI^INGA CHETTY V. VEIiLORE MERCANTTEE 

Bank. 30 M.L.W. 103G= A.I.R. 1930 Mad. 136= 

37 M.L.J. 822. 


—Family arrangement—Binding nature. 

>■ -A transduction betwoon th© members of the 
same family who are siii Juris and understand their 
own interests and where each party is prepared to 
press his claim but whore they, in order to avoid 
litigation and for the benefit and preservation of 
•the family property to the peaoo or security of the 
•family,come to an arrangement amicably and peace* 
fully, such an arrangement is binding on the 
parties. {ATukerji and Ashworth. 

V. Befiari Lal. 107 I C* ir 

23 A.Ii.J. 978= A. I. R. 1928 All. 65. 

- Family arrangement is valid unless vitiated by 

fraud, undue influence or coercion. 

A famil settlement is inter aUa an arrangement 
by which the method of enjoying the ancestral pro¬ 
perty comes to be settled between the parties and bo 
family arrangements groat importanoe is attached 
hy the Courts. In the absence of proof of mistake, 
inequality of position, undue influence, coercion 
or like ground, a partition or family arrangement 
•made in settlement of the disputed or doubtful 
claim is a valid and binding arrangement which 
the parties thereto cannot deny, ignore or resUe 
from : and this principle is applicable where some 
of the members of the family are minors, or where 
the settlement has boon effected by a qualified 
owner whoso act in this respect will bind tho rever¬ 
sioner • 34 C.Ii.J. 323 and 23 O.W.N. 113, Foil. 

The doctrine of 

though at the same time the Court should not be 
■disposed to scan with too 

•of consideration in case of family settlement. The 
-legal justification of the transaction should he 
itefted on much wider grounds in the cases where 


HINDU LAW—Family avrangement—Oontr^^^y 
to law. 

there is a family arrangement in existence.^ 
{Dawson Miller, C. J. and Foster, J.). Daugal 
RAM V. jAIMANGAtf SARAN. 93 I.C. 1031 = 

5 Pat. 480=1926 P.H.C C. 193 = 

A.I.R. 1926 Pat. 364. 
—Family arrangement—Gompromiae of donbtfal 
claim. 

-Bona fide settlement of family dispute by widow 

is binding on reversioners. 

A settlement of family disputes between the 
widow and a claimant to the estate which took 
place more than forty years prior to suit and has 
not been questioned till the date of suit must be 
held to be a settlement of bona fide family disjiutes 
binding on the estate, in the absence of anything 
in the evidence available to suggest the contrary. 

Per Reilly, J. —“ I do not agree with the sugges¬ 
tion made at one stage of the arguments that be¬ 
cause there was this dispute so long ago there is a 
presumption that it was a bona fide dispute. In such 
a case, the oiroumstances must be examined so far 
as evidence regarding them is available.” 

If a person putting forward a claim to the estate 
believed in good faith that he h^i'd some right in the 
family properties, whether that claim was valid in 
law or not, and the dispute between him and the 
widow was compromised with the aid of mediators, 
that compromise is binding on the reversioners: 
51 I.A. 145; 47 M. 181 ; 46 M.L.J. 172 (P.O.); 
44 I.A. 229: 45 0.17; 34 M.L.J. 1 (P.O.), Dist. 
(Phillips and Reilly, JJ.)» VBERANNAv. Seetanna. 

39 M.L.J. 139. 

- AbandonmetU of claim must be by one entitled 

to it. 

The real consideration and motive of a compro¬ 
mise is not the sacrifice of a right but the aban¬ 
donment of a claim. There can bo no abandon¬ 
ment of a claim except by the person who has the 
title or set up his own title to the thing claimed. 
A, while compromising with C, cannot abandon a 
claim that may possibly be made by B , but not 
made by B and without B’s knowledge, and, there¬ 
fore, such a compromise between A and C is not a 
bona fide family settlement in compromise of a 
doubtful claim ; and whatever surrender is made 
by C is not binding on members of the joint 
family. (Ramesnm, J,). Vbnkatasubb.wya v. 
KotamMA. 95 I.C. 222= A.I.R. 1926 Mad. 878 = 

50 M.L.J. 369. 

-Where the transaction is the result of a bona 

fide compromise of genuine dispute between the 
widow and her daughters on the one hand and the 
reversioner on the other, an arrangement under 
which some lands are given to the daughters and 
widow is given some lands for maintenance, the 
compromise cannot be impeached. (Dord Dunedin.) 
SURESaWAR MISSER V. MST. MAHESHRANI 
MISRAIN. 57 I.C. 325 = 43 Cal. 100= 

47 I.A. 233=18 A.L.J. 1069 = 
28 M-L.T. 154=1920 M.W.N. 472 = 
12 M.L.W. 461 = 41 C.L.J. 433= 
25 C.W.N. 194=3 Pat. L.R. 305= 
A.I.R. 1921 P.C. 107 = 39 M.L.J. 161 (P.C.). 

—Family arrangement—Contrary to law. 

- Is not permitted. 

It is perfectly open to the members of a Hindu 
family when partitioning certain property amongst 
themselves, to come to an agreement that on the 
death of any one of them his share should pass to 
the other or others and that the right of inherit¬ 
ance should devolve on the last survivor after the 
death of all the others. What it is not competenti 
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HINDU LAW — Family arrangement—Division 
of property. 

for them to do is to lay down a rule of inheritance 
for the property in the hands of this last survivor, 
in derogation of the ordinary rule of Hindu Law: 
18 W.R. 359, Ref. {Mears, C.J. and Piggott, J.). 
BAGESHAR RAI V. Mt, MAHADEO. 79 I.C. 514 = 

22 A.L.J. 419 = 5 L.R.A. (Civ.) 282= 
46 All. 525= A.I.R. 1924 All. 461. 


—Family arrangement—Division of property. 

-Where the sons of the cousin of S, contested 

the validity of an arrangement by which the pro¬ 
perty of S. was divided between the cousins and his 
daughters, and the parties remained in possession 
for over 14 years under the arrangement, 

Held^ having been in possession lor 14 years 
after tbeir lather’s death who was a party to the 
agreement, the sons were estopped ; 40 All. 487, 
Foil. 

Meld further that the arrangement cannot 
amount to a family arrangement under the Hindu 
1.Q.-W. {Byves and Ookul Prasad, JJ,). BAHADUR 

Singh v. Ram Bahadur. Sri Ram. 

71 I.G. 405 = 21 A.L.J. 140 = 
45 All. 277 = 4 L. R. A. Civ. 105 = 

A.I.R. 1923 All. 204. 
—Family arrangement — Legal necessity un¬ 
necessary. 

—-Whore the transaction was really one in the 

nature of a family arrangement and both the 
brothers were entitled to a half share in the house 
and for that purpose to have it partitioned by 
metes and bounds, but tho house could not bo 
partitioned in equal shares without a great incon¬ 
venience. 

Held, that the only other course to adopt was that 
one party should take compeueation for his share 
from the other and that it is not necessary, in 
order to support a transaction of that sort, to show 
that there was any actual legal necessity for such 
a course, but that it must be made out by the 
party cballcnging the transaction that the course 
adopted was so detrimental to the interests of those 
who arc interested as minors that it would be in¬ 
equitable to allow tho transactions to stand. 
{Dawson-Millery C.J. and Foster, J.). Dangal 
RAM V. JAIMANGAD SURAN. 95 I.C. 1051 = 

5 Pat. 480=1926 P H.C.C. 195 = 

A.I.R. 1926 Pat. 364. 
—Family arrangement—Minors hound. 

' Dispute regarding management of family 
trust referred to arbitration by all adult members 
of the family—Award is binding even on the minor 
members of the family who were then in the 

absence of fraud; 17 Cal. 557, Foil. {Krishnan and 
Venkatasubba Rao, JJ.). KESHAVA Rao 
Nathravati. 105 I.C. 837 — 

A.I.R 1928 Mad. 200. 


—Family arrangement—No bona fide dispute. 

- No family arrangement if there is no bona 

fide dispute. 

Where under a deed of settlement between a 
Hindu widow .and her daughters, the latter got 
some properties which they purported to alienate. 

Held, that during the life of the widow, the 
daughters had no manner of right to the proper¬ 
ties that there could bo no bonafide dispute 
between the mother and the daughters in respect 
of the property, that therefore it was not a famiiy 

arrangement binding on the grandsons when they 

become entitled to succeed to the prope^ies. 
{Spencer and Devadoss, J J.). JOGA 

Sallevya patrudu. ^5® 

16 M. L.W. 732 = A.I.R- 1923 Mad. 168. 


HINDU LAW—Family arrangement—Yalidk 

arrangement. 

—Family arrangement—No transfer. 

- Widow and brother of the last holder — Each- 

taking a share under family arrangement—No trans¬ 
fer. 

Wherever doubts and disputes have arisen withv 
regard to the rights of different members of the- 
same family, and fair compromises have been en¬ 
tered into to preserve the harmony and affection^ 
or to save the honour of the family, those arrange¬ 
ments have been sustained by the Court even- 
although they may rest upon grounds which would 
not have been considered satisfactory, if the trans¬ 
action had occurred between mere strangers. 

There was a contest between a widow and the- 
brother of her deceased husband for possession of 
the family estate, that dispute was settled by a. 
definite arrangement, under which the widow ob¬ 
tained absolute title in a fractional share of the 
estate. The widow claimed that as her own pro¬ 
perty and more besides in her right, and, in con¬ 
sideration of her being allowed to retain that as an- 
absolute property, she gave up her claim to the 
remaining property. The other party, on his side, 
consented to the widow retaining the one anna- 
sbarc in the village in question on the latter giving; 
up her claim to the remaining property. 

Held, that such a compromise was a legal and 
enforceable one as it was nothing more than a- 
family settlement in which each party took a share- 
of the family properly by independent title and it 
was not a transaction to which S. 6, T. P. Act, would, 
apply: A.I.R. 1921 All. 248 ; A.I R. 1923 Bom. 276; 
A.I.R. 1918 P.C. 70 and A.I.R. 1914 P.C. 44, Foll.\: 
A.I.R. 1927 Nag. 312 and A.I.R. 1921 Bom. 446^. 
Dist. [Findlay, /.C.). GUDJABv. MoHANDAL. 

108 I.C. 440=11 N.L.J. 70. 

-Tho deed of compromise did not expressly 

purport to transfer or convey anything. The widow 
was to have the lands for a certain limited in¬ 
terest. This interest was lees than that of a Hindu.- 
widow’s estate, which she claimed, but it was- 
more than the bare right to maintenance which 
was all tho minor was prepared to allow her, 

Held, there was no such “transfer “ here as is- 
mentioned in S. 10. {Marten and Fawcett, JJ.). 
BASANGOWDA ViBUPASGOWDA V. IRGOWADATT 

Kadlangowda. 73 I.C. 196 = 

25 Bom. L.R. 293 = 47 Bom. 597= 

A.I.R. 1923 Bom. 276. 

—Family arrangement—Stranger. 

_ jPaviily arrangement is not possible where one- 

party to it is a stranger. 

Where the defendant is a perfect stranger to the- 
family, he cannot be in possession of the family 
property under a family arrangement. A family 
arrangement pre-supposcs a claim by some member- 
of the family to part of tho family property, which 
is settled by an arrangement between the members 
of the family recognising the claimant’s real or- 
supposed rights. There can be no question abcut 
this in a case w’hore a stranger is in possession of 
part of the family property. {Baker, Offg, J- 
Lallu Prasad v.Babulaij. 76 I.C. 218= 

A.I.R. 1924 Nag. 214. 

—Family arrangement—Valid arrangement- 
———Settlement between widow and her deceased 
husband’s separated brother claiming, under willj 
her husband’s estate—Widow getting a portion of 
estate for life with no power of alienation— Brother/ 
taking remainder absolutely. 
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HINDU LAW — Family arrangement — Valid 
arrangement. 

Held-, that there was nothing in law to prevent 
such a settlement from coming into operation. The 
reversionary estate in the brother which had the 
oharaotoi of a mere spes successionis was convert¬ 
ed into an absolute estate in remainder, which 
oould be sold in a decree against him: A. 1. R. 1922 
P. C. 356; A. I. R. 1925 P. C. 272 and A. I. R. 1922 
Oudh 236, Foil. {IVasir Hasan and Baza, JJ.). 
Ohinta Ram V. Ram Samujh. 99 1. C. 500— 

3 u.W.ri* 7o7* 

■Bighl of survivorship given up—Transaction 


is valid. 

Where the document embodied a mutual bargain, 
supported by legal consideration, by which each 

party gave up the possibility of his surviving his 
brother, with the consequential financial advan¬ 
tage in that case, in consideration of obtaining for 
his wife a far more assured monetary position 
than she would otherwise have had, as the widow 
of a deceased Hindu member of a mint 

Held, the transaction is valid and binding. 
(Mears, C. J. and Banerji, J.). LAXMI ChanD v. 

MUBSAMMAT ANANDI ^.K.A CiV.' 306= 

21 A.L.J. 73-45 AH. ^ ^ ^ ^^^3 All. 109. 
—Oift. 

Absolute estate. 

Construction. 

Death bed. 

Father’s power. 

Formalities. 

Law applicable. 

Objects of. 

Powers of donor. 

Presumption. 

Proof of. 

Revocation. 

Widow. 

Miscellaneous. 

—Gift-Absolute estate. „ , , . 

- Gift to widow oj pro-deceased 

evidence-Nature o/ donee’s ,nterest-Absolute .n- 
Urest held to to a, peraon whether 

taken to 

no'^Vule^of Hindu Law which limits that grant to 
the life time of that particular woman. 

A Hindu having no son or adoptud son made a 
gift of a plot of land to the wife of h.s predooeased 
fon beoaLo she wanted to bo maintained^ There 
t,aa no document evidencing the pft from which 
The precise nature of the gift could bo construed. 

Held, that the gift was of an absolute interest. 
Thi glfl could not be in lion of maintenance as the 
donee was not a person who won d be entitled to 
ol°«m maintenance and the gift to her stood on the 

;rrSerjf a'L ^Jel^. 

WAB MONDAD. A.I.R. 1930 Cal. 474. 

_AGujat, madea gilt with all rights to a 

widow ■■ bahamah wajah —words which 
^ n literally “ with all causes ” but which can 

°%u. ‘tCgift°c“S an^bsolutoestate. ^Sfunr^, 
J.). ABBEY bltiun ^ ^ 34 . 


HINDU LAW—Gift—Oonstruotion. 

—Gift—Gonstruotlon. 

- Wife to hold from generation to generation — 

No other person to have power of interference—Full 
proprietary rights including rights of alienation held 
to have passed to wife. 

If the donor does not confer upon the lady ex¬ 
press power of alienation, such power may never¬ 
theless be deduced from the terms of the gift if the 
words used are sufficient to confer upon her abso^ 
lute ownership, unless the circumstances or the 
context show that such absolute ownership was not 
intended. There is no magic in the use of any 
particular word or form of words : the document 
must be construed as a whole and its fair import 
deduced in the ordinary way and if the conclusion 
come to is that it confers the estate out and out 
with no reservation the right of alienation will be 
included Just as much as any of the other incidents 
of ownership, and Just as much where the gift is to 
a female as where it is to a male. 

A sonless Hindu gifted his property to his wife 
in the following terms that “ with a view to safe¬ 
guard the aforesaid property, I. while in the enjoy¬ 
ment of sound health and unimpaired intellect, 
without reluctance and coercion, have specifically 
gifted the zamindari in the aforesaid villages 
with all the original and accreted rights, cultivated 
lands Seer, Saer, Jalkar, bankar and all the rights 
held by me to my wife, and I do hereby covenant 
and reduce to writing that the said lady shall, gone 
ration after generation, remain in possession and 
enjoyment of zamindari haqiat in the said villages 
on payment of the Government revenue. Now after 
the execution hereof, if 1 or any one of my heirs and 
co-sharers lays any sort of claim to the aforesaid 
property against the donee, the same shall be deem¬ 
ed false and untenable With the exception of the 
lady donee, no one else shall have any power of in¬ 
terference and meddling with regard to the gifted 
property.” 

Held, that reading the deed as a whole it must 
be construed as conferring upon the wife an abso¬ 
lute, i.e., alienable and heritable estate in the pro¬ 
perty : 7 Cal. 304 (P.C.) and 24 Cal. 034 (P.C.), 

Ref.-, A.I.R. 1928 Oudh 203, A^r. {Other case-law 
considered.) {Sir George Lowndes.) JAGMOHAN 
Singh v. pandit Sri Nath. 

A.I.R. 1930 P.C. 253 (P.C.). 

- Oift to daughter and after her death to her 

male heirs—Her heirs take independently and not 
through her—They take absolute estate—Heirs not 
living at the date of settlement would be excluded. 

The settlement in relation to her provided ; As 
to one quarter of the said rents, dividends and 
profits upon trust to pay the same to my daughter 
Krishnabai during her life for her sole and sepa¬ 
rate use and after her death in trust for the male 
heirs of the said Krishnabai share and thare 
alike.” The settlor died and then Krishnabai 
died after him, leaving six sons, all of whom wero 
living at the date of the settlement. The heirs of 
the settlor contended that the limitations in favour 
of her male heirs after her death wero contrary to 
Hindu Law and void, and that in consequence 
there was a resulting trust in favour of the settlor. 
Held, that the true interpretation of the settle¬ 
ment was that the persons who answer the descrip¬ 
tion of male heirs at the date of Krishnabai’s death 
were the persons in whose favour an independent 
gift was made, that the male heirs of Krishnabai 
did not take by inheritance from her but that by 
operation of the Hindu Law there would be exclud¬ 
ed from that class people who were not living when 
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the deed was executed and that the estate oonfet' 
red on such heirs was an absolutele estate. (Lord 
Bxickinaster.) MADHA.VRAO GANPA.TBAO DESAI t). 

Bhalabhai Raghunath aqaskab. 

107 I.C. 119 = 52 Bom. 176=55 I.A. 74= 

47 C.L.J. 198 = 30 Bom. L.R. 282 = 

27 H.L.W. 400 = 26 A.L.J. 560= 
32 G.W.N. 925 = A.I.R. 1928 P.O. 33= 

54 M. L. J. 245 (P.O.). 

■ . M Life-estate with powers of disposition can be 
created — Deed — Construction. 

There is ample authority in this country as well 
as in England for holding that there may be a life- 
estate with powers of disposition. 

Where the adoptive mother entered into an 
agreement whioh provided “ I have, therefore, 
henceforward given all the property belonging to 
my husband as per the schedule below, to my 
adopted son iS, the said iS, shall therefore enjoy the 
said property with all the rights; the remaining 
property shall be enjoyed independently by myself 
alone and that the property whioh remains after 
being utilised by me during my life-time shall be 
enjoyed after my death by the said S.” 

Held, that the mother intended to reserve to 
herself a life-estate with full powers over the cor¬ 
pus during her life and as to whatever property was 
left the adopted son was to succeed. {English and 
Indian case-law discussed.) {Erishnan and Odgers, 
JJ ). Venkata Chandi Kamba v. Venkata Rao. 

105 I.C. 775=1927 M.W.N. 215 = 

A I.R. 1928 Mad. 39=33 M.L.J. 557. 

- •"Donees, wives of the donor, to be responsible 

for loss or gain ”—No power to alienate—Only limited 
estate conveyed. 

Where a deed of gift stated that the donor 
bad made a gift of the property with all its in¬ 
herent and adventitious rights to his wives Gand N 
in a certain proportion and that the donor had 
withdrawn his possession and had put the donees 
in possession, and the deed finally provided that 
the donees, while in possession and occupation of 
the gifted property, would be “responsible for loss 
or gain” and that neither ho nor his heirs shall , 
have any claim whatsoever with regard to the 
subjeot-noatter of the gift and finally there was a 
declaration that the donees would have no right to 
alienate the property. 

Held: that the wives took nothing more than the 
limited estate peculiar to Hindu females. {Lindsay 
and Sulaiman, JJ.). Javitri v. Gendan Singh. 

102 I.C. 167 = 49 All. 779= 
25 A.L.J. 500= A.I.R. 1927 All. 767. 

- Gift for maintenance—As long as donees Itve 

reversioners not to claim—Limited estate is conveyed. 

Whore the sole surviving male member of a 
family, having dependent on him his brother 8 
widow, a daughter’s son and the widows of two 
deceased sons of his own, executed a deed under 
whioh he made a grant of a share in one village to 
a daughter’s son and shares in two other villages 
to his deceased brother’s widow and then granted 
the shares in all the other villages together with a 
bouse to his sons’ wives in the following words . 
“The rest of the shares and the house I have given 
to my sons’ wives on this condition that the said 
widows should remain in possession of the proper¬ 
ties given to them and should maintain themselves 

with the profit thereof.My sons* wives and my 

younger brother’s wife should remain in posses¬ 
sion of their shares whioh I have given them for 
their whole life and on the death of one of the 
eons’ wives the other shall gather share also. In 


HINDU LAV—Cift—Constpaeilon. '•AiH 

short, so long as the three Musammats are, or any 
of them is, alive, none of my reversioners shall 
have a claim to their shares, 

Held: that the grant of the entire property to the 
sons' widows was as life-interest to the ladies and 
not a widow’s estate. {Banerji, J.). TlRi;iOKl 
Nath v. Emperor. lOO I. C. 381= 

7 A.I. Gp. R. 194=8 L. R. A. Gp. 22 = 
28 Cr.L.J. 301 = A.I.R. 1927 All. 742. 

- Will in favour of two persons—They take as 

tenanfs-in-common. 

When a deed of gift or a Will is in favour of two 
persons without any definite specification of the 
extent of their shares, they take as tenants-iu- 
common and not as joint owners. 

The principle of joint tenancy is unknown to 
the Hindu Law except in connexion with the joint 
Hindu family; 33 All. 666; 26 Bom. 445 and 
39 P. R. 1909, Bel. on. {Shadi Lai, C J. and Agha 
Haidar, J.). MT. JiO V. MT. RUKUBAN. 

100 I.C. 54 = 8 Lah. 219 = 28 P.L.R. 78= 

A.I.R. 1927 Lah. 126. 


- Donees members of joint family—Joint tenancy 

—If created. 

Where the deed of gift does not specify the 
shares of the donees, and beyond stating that the 
land is gifted to the two donees who are members 
of the joint Hindu family, does not in any way lay 
down any conditions as to the future enjoyment 
of the property. 

Held: that the gift does not create a joint tenancy 
so as to entitle one donee to succeed to the rights 
of the other by right of survivorship on the death 
of the latter. Case-law considered. {Jai Lai, !.)• 
Jowala Ram v. Mt. Chandan. 96 I.C. 751= 

A.I.R. 1926 Lah. 677. 

-Brothers take under a gift by mother’s 

mother as tonants-in-common and not as joint 
tenants, {Kinkhede, A.J.C.). MT. JIRABAI V. 
Mt. Ramdularibai. 89 I.C. 991= 

A. I. R. 1926 Nag. 48. 


- Gift to woman —TFords indicating absolute 

estate are not affected by sex of the grantee. 

Pet Dawson-Miller, C. J,—There is nothing in 
the Hindu Law which prohibits a woman, whether 
wife or widow, from acquiring an absolute estate in 
property including the power of alienation. If 
words of grant are used importing the transfer of 
full proprietary rights, then eflect must bo given to 
them irrespective of the sex of the grantee. It may 
appear, however, from the context or from the sur¬ 
rounding circumstances that a limited power of 
disposal was intended to be conferred, even where 
an estate of inheritance is granted. Where ambi¬ 
guity exists in the dooumeut itself, or where the 
words arc not of sufficient amplitude to confer full 
powers of alienation, it is legitimate to assume 
that the grantor had in mind tho ordinary dis¬ 
ability which the Hindu Law attaches to a woman’s 
rights over property, and this may be considered 
in determining the intention even where an estate 
of inheritance is granted. But where words are 
used which in their context express an intention of 
transferring full rights of ownership, the other 
principles of interpretation are of minor importance 
and should not be allowed to restrict the natural 
meaning of the words. {Dawson-Miller, O.J- on 
difference between Das, J. and Foster, J.). HITEN- 

DRA Singh v, Rameswar Singh. 88 I.C. 141= 

87 I.C. 849=4 Pat. 910=6 P.L.T. 634= 

A.I.R. 1925 Pat. 625. 
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■ Gift to be construed with due regard to 
^indu notions and wishes. 

Per Das, J, —In construing a deed of gift by a 
Hindu to his wife the Court is bound to proceed 
on the assumption that a Hindu knows that, as a 
general rule, women do not take absolute estates 
of inheritance which they are enabled to alienate. 
This does not mean that, where there are words of 
sufficient amplitude conveying in the terms of the 
gift itself the fullest rights of ownership, including 
the power to alienate, the Court will refuse to 
•construe the deed of gift so as to deny to the donee 
the right to alienate. But that, in construing a 
ndeed of gift executed by a Hindu husband in 
favour of his wife, the Court would be right in 
leaning towards a construction, which is in con¬ 
sonance with the ordinary notions and wishes of the 
Hindus with respect to devolution of property and 
in harmony with the law by which the parties are 
governed. 

The ordinary notions and wishes of Hindus are 
well known and have been recognised by the 
-Judicial Committee. 


Per Foster^ J" —The Courts should examine the 
documents of transfer with the eye to the ordinary 
Hindu’s inclinations ; he does not usually intend 
to make a wife absolute owner by a deed of transfer. 
In the earlier interpretations of this rule of the 
Privy Council the Courts went almost so far as to 
import a strong presumption that the grantee was 
to receive a limited estate, and it was held that 
something express is necessary to exclude what is 
tacitly implied, Expression facit cessare tacitum. 
But the rule adopted in modern times is that if by 
a construction of the document the grant of an 
•absolute estate can reasonably bo extracted, there 
is no need to insist on an express and distinct grant 

of an absolute estate. Dxpressio corum quae xnsunt 
nihil operatur. Express words are nob essential: 
the fact that the donor is a Mithila wife is not 
fundamental ; it is to be seen whether the words 
are of suffioienb amplitude to convey an absolute 
•estate: A.I.R 1922 P.C. 80, Foil. {Dawson-MtlUr 
C. J . on difference between Dos and r oster^ jJ .). 
HlTENDBA SiNGH v. f 

87 I.C. 849 = 88 I.C. 141 = 4 Pat. 610= 
6 P.L T. 634=A.I.R. 1925 Pat. 625. 

_^Where one of the legatee’s wife was given an 

absolute estate, and the two daughters of the 

testator also were given estates which were anta¬ 
gonistic to the interest of his wife, the natural 
•iuloranoo would bo that the nature of the estate 
Given to the wife was also the samo. (bulaxman 
Mukerfi JJ ). LAKSHMI NARAIN V. MT. 

' 79 I.O^ 389=46 All 439 = 

_ to adopted son as such is invalid if the 

adoption is invalid in Law. „ , , 

adopted his illegitimate son R and then made 

a eift of certain properties to him. The gift 
dcid ran thus With a view to perpetuate my 
lino and to have an heir to look to the performance 
< 5 f the religious duties and also for the manage¬ 
ment of the property, I take you in adoption accord¬ 
ing to our religion and you have been given in 
adontion by your natural mother of her fr^ will. 
•Ro Intake you in adoption according to Danpra- 
tinerah on Wgashirsh Sud 2nd shake 1819. You 
:are® c“lothed with all the rights that my natural 
bom son might have got. You should continue 
our line and load a prosperous life. You asked mo 
to pass a Malikpatra in your favour and so I have 


HINDU LAW—Uift—Formalities. 

passed it. The property is given to the full owner¬ 
ship of Bamaswami, 

Held : that the intention of the donor was to give 
the property to R as his adopted son capable of 
inheriting in the same way as a natural born son 
and that since the adoption was invalid the gift 
also failed and could not take effect. {Macleod, C.J. 
and Crump, J.). KALiiYANTAI FATHER APPA- 
SWAMI DHABMAR V. SHIVAPPA NAGAPPA 
HABGAPUR. 76 I.C. 405 = 

A.I R. 1924 Bora. 516. 

-“Jo waste guzari ke digayi’’ conveys limited 

estate- 34 All. 234. Dist. {Scott-Smith and 
Brasher, JJ.). Mt. Magan v. KISHOBE OHAND. 

71 I.C. 833= A.I R. 1923 Lah. 17. 

- Donor to get back projxerty if he returned from 

Port Blair—Condition is enforceable. 

Where a transfer deed by a person under sentence 
of transportation provides that the property con¬ 
veyed shall go to transferee and pass to his heirs 
in the ordinary course of inheritance subject to the 
single contingency that if the plaintiff returns, it 
will go back to him, 

the clause providing that in the event of 
the plaintiff's return all the properties shall revert 
to him, is legal and enforceable equally upon 
transJoreo and upon his heirs : 6 M I. A. 555 ; 
16 Cal. 383 ; 9 M.I.A. 136. Foil. {KHshnan and 
Venkatasubba Rao, JJ.). VenkatARAMA AiTAB v. 
AIYASAMI AIYAR. 69 I.C. 673= 

1922 M.W.N. 657=16 M.L.W. 552= 
31 M.L.T. 465= A.I.R. 1923 Mad. 67= 

43 M.L.J. 340. 

—Gift—Death bed. 

-The principles of the Mahomedan Law of 

Marz-ul-matiz are not applicable to the Hindu Law. 
Under the Hindu Law a deed of gift made by a 
person daring disease is valid. {Dalai, J.G.), 

Sat Nabain v. Krishna Datt. 87 I C. 900= 

12 O.L.J. 275=2 O.W N. 243= 
A.I.R. 1925 Oudh 383. 

—Gift—Father’s power. 

-Gift of Rs. 15,000 out of estate worth a 

lac is excessive and if made out of caprice, cannot 
be uphold. {Kotval, Offg.J.O. and Prideaux, A.J.C.), 
MUKUNDBAO V. WAMAN RAO. 98 I.C. 652= 

A.I R. 1927 Nag. 97. 

-Gift of joint family proprety oven within 

the limits of the donor’s share is illegal—Reason¬ 
able gift by father is allowablo in favour of daughter 
but not of widow or mother. {Coutts-Trotter, 
C.J. and Ramesam, J.). M. Subb.aRAO v. ADEMMA, 
83 I.C. 72=20 M.L.W. 440=1924 M.W.N. 680= 

A.I.R. 1925 Mad. 60=47 M.L.J. 465. 
- Gift of money to daughter is valid if rea¬ 
sonable. 

Whore a father made a gift to his daughter of 
a sum of Rs. 5,000 and a usufructuary mortgage. 
Held, the father has undoubtedly the power 
under the Hindu Law of making within reason¬ 
able limits, gifts of immovable property to a 
daughter. Similarly, gift of sums of money, if 
reasonable, will bo upheld. {Mr. Ameer AH.) 
RAMAIilNGA ANNAVI V. N.ARAYAN ANNAVI. 

68 I.C. 451 = 45 Had. 489=1922 H W.N. 399 = 
30 M.L.T. 255=26 0.W.N.929 =20 A.L.J. 839 = 
49 I. A. 168 = 24 Bora. L R.1209=16 M.L.W. 639 = 

37 C.L.J. 15 = A.I.R. 1922 P.C. 291 = 

43 M.L.J. 428 (P.O.). 

—Gift—Forraalities. 

- Delivery of possession not necessary. 

It is not essential that possession of the gifted 
property should be actually transferred from the 



1267 


1268 ^ 


DECENNIAL DIGEST, 1921—1930.' 


HINDU XiAW—Gift—Formalities. 

donor to the donee especially when the latter ia a 
minor and is living with the former. But before 
suoh a gift can be upheld it must be established 
that there was a real and bona fide intention to pass 
title and that from the date of the transfer the 
donor was holding the property in trust for the 
donee. {Tek Ciuxnd and Agha Haidar. JJ.). 
SURWAN DAS v. MANSA RAM. 119 I.C. 271 = 

11 L. L. J. 497= A.l.R. 1930 Lah. 14S. 


- Credit entry in accounts in favour of grand¬ 
daughter—Donor not rendering accounts — Donor 
manipulating accounts as she liked—No gift to grand¬ 
daughter. 

One B, an Agarwal Jain, credited certain sums in 
her account books in the name of her grand-daugh¬ 
ter Af, who was a minor, at the time of adopting a 
son to herself and that of son’s marriage. The 
said sums were not deposited by M with B after 
M bad received them from S. Although loans were 
made from B's money to the debtors and the i»te- 
rest from the debtors was credited in B’s account 
books in Af’s name, M was not charged with any 
commission. No accounts were rendered and no 
correspondence passed. Whenever B wanted, she 
manipulated the account and transferred amount 
as she pleased, 

Held, that although among the Agarwal Jain 
community there was a practice on the occasion of 
adoptions and marriages to make money presents 
to relatives on a munificent scale still B did not 
make herself the bailee of M by an unequivocal act 
which may change the character of her own conti¬ 
nuous possession. The sums, therefore, never 
formed the subject of a completed gift. {Viscount 
Sumner.) HARIBAM SRROWGEE v. MadaN GOPAIi 
BAGLA. 114 I.C. 565=1929 A. L- J- 406 = 

49 C L. J. 335 = 33 C. W. N. 493 = 
31 Bom. L. R. 710 = 1929 M. W. N. 422= 
30 M.L.W. 835= A.I R. 1929 P. C. 77 = 

57 M. L. J. 531 (P C.). 

-The Hindu law in case of gifts has been 

expressly abrogated by S 129,T. P. Act and a gift to 
a sentient being under Hindu Law must be made 
in accordance with S. 123, T. P Act. (KnUoant 
Sahay and James. JJ.). DFBI SarAN KOIRI v. 
NANDALAL CHAUBEY. A.I.R, 1929 Pat. 591. 


Where the father makes a gift in favour of 
his minor son and as the guardian of the donee, 
gets donee’s name mutated in his place, that 
constitutes a valid acceptance of the gift on donee s 
behalf. (Khig, J.). KRIRHNA PAL SiNGH v. SRI 

RAJ KAUR. 104 I. C. 299=1 L- C 97 = 

A.I. R. 1927 Oudh 278. 

- Delivery of possession is unnecessary but accep¬ 
tance hy donee is essential. 

Delivery of poescfsion is not essential for 
(16 All. 185; 27 Bom. 31 ; 21 P. L. R. 1901; 
52 P.R. 1908. Foil.). But there must be acceptance 
on the part of the donee. Where there is acceptance 
the mere fact that mutation is not made in the 
donoo’s nfinfie does not invJilidtito the gift, (oco 
Smith and Harrison, JJ.). BHAGWAN SiNGH v. 

Kirpa Ram. 89 I.C. 326 = A.I.R. 1925 Lah 648. 

-Assuming that delivery of possession was 

casenlial under the Hindu Law to complete a gi 
of immovable propertv, that law has been abrogated 
by S. 123 of the Transfer of Properly Act in cases 
where the instrument of gift has been • 

3 O.P.L.R. 37 and 5G.P.L.R. 6S,Overruled. {Baker, 
J.C. and Prideaux, A.J.C.). BHAGWAN PRASAD v. 

Harising. 83 I.C. 41 = 22 N.L.R. 124— 

A.I.R* 1925 Nag. 199. 


HINDU LAW—Gift—Law applicable: t 

- Acceptance is necessary—Acceptance of the deed 

oj gift is prima facie evidence of the acceptance of the- 
gift. 

Under Hindu Law express acceptance is neces¬ 
sary for the completion of a gift even assuming that* 
under Hindu Law acceptance of gift by the doue»- 
may be presumed. 

Until he signifies his dissent, the Court must be^ 
satisfied that there was acceptance by the donee be¬ 
fore it can give effect to a deed of gift relied upon 
by a party to the suit. Acceptance of a deed of gtft- 
is prima facie evidence of the acceptance of the gift- 
but the donee's whole conduct concerning the ac¬ 
ceptance has to be carefully scrutinised in order to* 
determine the question whether there was an accep¬ 
tance of the gift in fact. The two points ought to be 
very carefully considered by the Court whenever a- 
question of acceptance is raised, vie., (1) whether- 
the donee is in possession of the deed of gift ao& 
(2) whether he is in possession of the properties 
gifted. {Das and Boss, JJ.). Jamdna Pbasad v. 
SHEOBATI KUER. 78 I.C. 469 = 

A.I.R. 1923 Pat. 251. 

•Gift for religious purposes need not be in writ- 


. . .3 

A dedication of a small portion of the joint Hindis 
family lands to an idol of a temple by the father or 
manager of the family on the occasion of the 
funeral of the deceased member is not by tbe law 
of India required to be in writing and is valid 
binding on the other members of the family 
as a gift ordained ‘for pious purposes’ ; 24 Mad 
37 Cal. 128, Foil. (Prideaux, A.J.C.). VITHAL DAS- 
MABWARI V. GOMA. ' 79 I.C. 173= 

20 N. L. R. 60 = A.I.R. 1924 Nag. 254*. 

-The question as to delivery of possession 

being required under tbe Hindu Law to validate a, 
gift can arise only between the donor and the 
donee and cannot be raised by a third pw y- 
11 C.P.L.R. 11 and 11 Cal. 121 (P.C.), Foil.. 

(Hallifax, A.J.C.). MT. KRISHNABAI «. DEBI 

Singh. 71 I.C. 409= A.I.R. 1923 Nag- 195. 

-Under the law as it existed before the enact¬ 
ment of the Transfer of Property Act mere execu^ 
tion and registration of a document was nofe 
sufficient to create a trust. To complete a gift- 
there must bo a transfer of ownership from the 
donor to tbe donee. (Mears, C.J. and Banerjx, 
J.). RAM DHAN V. PBAYAG NARAIN. 

62 I.C. 862= 43 All. 503=19 A.L.J. 447= 

H XII 


—Gift—Law applicable. 

-In respect of family property Hindu Law 

recognises no perpetuities except in estates dedi¬ 
cated to religious or charitable uses. {Courtney- 
Terrell, C.J. and James, J.). MADHUSUDAN DeB^ 
V. KhestabasI SAHU. 1211 C 462=8 Pat. 932= 

A.I.R. 1930 Pat. 137. 

—-^The doctrine of part performance, which 

in certain English cases been applied topre nuptial 
settlements in consideration of marriage, cannot. 
be applied to a gift by way of sankalap at the 
of the marriage, which is a sacrament and not tb®' 
outcome of a oontraot: A.I.R 1928 All. 641, App • 
{Sen and Weir, JJ.). Htra MANI StnoH ^ 

ANMOL Singh. 117 I.C. 351 = 26 A Lj^J. 944 

A I R. 1928 All. 699. 

- Gift of an''estate"—Statute with regard to- 

estates applies. ^ a *. i 

Conditions laid down 

ate the only conditions of a valid gift .-a, 

property by a taluqdar and no other , |v 

necessary for the validity of suoh*a giftj as- Bg. 
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HIMDU LAW—Gift—Objeots of. 

laws overzide general laws. Therefore, the validity 
of the gift by a taluqdar of “ estate*’ property 
should be determined with reference to the special 
provisions in Act 1 of 1869 and without reference 
to the general provisions of Hindu Law or of the 
Transfer of Property Act. {King, J.). KiSHNA PAL 
Singh u. SBi RAJ Kuab. lOil.C. 299= 

1 L.C. 97 = A.I.R. 1927 Oudh 278. 

—Gift—Objects of. 

-A gift to a person not in existence at the 

time is invalid according to Hindu Law. {Scott- 
Smith and Harrison, JJ.). Bhaqwan SiNGH v. 
KIBPARAM. 89 I.C. 328 = A.I.R. 1925 Lah. 648. 

—Gift—Powers of donor. 

-Donor can bestow absolute estate and add 

defeasance clause—Consent of donee unnecessary 
for validity of the clause ; 16 Cal. 383 (P.C.) and 
9 M.I.A. 128 (P.C.), Poll.', 24 Cal. 834 (P.C.). Dist. 
{Sen and Weir, JJ.). HiBA Mani SiNGH v. 
ANMOL Singh. 117 I.C. 351 = 26 A.L.J. 944 — 

A l.R. 1928 All. 699. 


-Qift to nephew or son—Oift to daughter or 
daughter-in-law—Difference between. 

Cases of gifts to a daughter or a widowed 
daughter-in-law having some sort of a moral claim 
on the donor stand on a much higher footing than 
the sons of a separated brother, at least so far as 
the question of the quantum of the gift is concerned. 
A gift ihat might be reasonable in the case of 
either of these persons may be unreasonable in the 
case of a nephew, or possibly even a son: 
35 Mad 628, liel. on. {Kotval. Offg. J. C. and 
Prideaux, A.J.C.). MUKUND Bao v. WAMAN Rao. 

98 I.C. 652= A I R. 1927 Nag. 97. 
_ -Widow, full proprietor—Gift subject to usufruct 

during her lifetime is valid. 

A Hindu widow who is the full proprietor of im¬ 
movable property, can by a registered document, 
dulv signed and atte-ted, validly make an im¬ 
mediate gift of it. although she reserves to herself 
the enjoyment of the usufruct or profits of apart 
of the property for her life-time and without 
retaining any power of alienation over it. {Mears, 
C J Pingott Qoknl Prasad, Kanhaiya Lai and 
SulaimaW.JJ.V Lallu Singh v. Our Narain. 

68 I C 798 = 45 All. 115 = 20 A L J. 744 = 

a i r. 1922 All. 467 (F.B ). 


—Gift— Presumption. 

_ Eriglish presumption of advancement does not 

apply in India. ... ... 

The English Law presumption, of the wife’s 

advancement does not exist in the Indian Law, but 
on the contrary the presumption here, is that, where 
a document is taken in the name of a man and his 
wife, the former providing the money, the transac¬ 
tion is, so far as the wife is concerned, benami for 
the husband. The mere fact, therefore, that money 
was deposited in the name of the wife does not 
•iiiKtifv a presumption that she was the beneficial 
owner of ihe money: A.T.R. 1025 P.C. 81, Bel. on. 

iPhillips and (.Mgers, JJ-)- Parvathi Ammal v. 
M R. SiVABAiklA IYER. 97 I C. 998 = 

^ A I R. 1927 Mad. 90. 


_The presumption which applies in the case 

of a Hindu husband's gift to his widow, that only a 
life-estate is acquired, does not necessarily jiroprio 
viaore apply in the case of gift to a daughter: 
9 0 PL.B. 9o: 32 Gal. 1051; A.l.R. 1923 Mad. 207 
and 16 Mad 4G6 {P.C.),ReZ. on. {Findlay, J.C. and 
Ifacna^r, A.J.C.). BAM LAL v. INDRAJRAJ SiNQH. 

’ 102 I.C. 785=10 N. L. J. 146 = 

A. I. R. 1927 Mag. 273. 


HINDU LAW—Gift—Widow. 

—Gift—Proof of. 

■An, oral gift must be established by satisfao- 
tory oral evidence. {Adamiand Das, JJ,). Ramesh- 
wAB Nabain Singh v. Rani Reknath K-Oebi. 

67 I.C. 451=A.I.R. 1923 Pat. 165^ 

—Gift—Revocation. 

- Conditional gift — Gift can be revoked if con-- 

dition not justified. 

Under Hindu Law, if a person makes a gift to 
another in expectation that the donee will do morei. 
work in consideration of the gift, it follows that if 
the donee failed to do that which it has conditioned. 
he should do, gift is revocable : 5 N.W.P.H.O.R. 5,.. 
Bel. on, {Sen and Niamatullah, JJ.). BALBHADAB 
Singh v. lakshmi Bai. 1930 A.L.J. 623=- 

A.l.R. 1930 All. 669.. 

—Gift —W idow. 

- Mithila school—Gift by husband to wife for ^ 

consideration, conferring absolute estate—Wife takes- 
absolute estate. 

Under the Mithila Law a simple and pure giffc 
by the husband to the wife does not convey to her- 
absolute ownership and she takes it only for her 
life without any right of alienation unless power 
of alienation is expressly conferred on her. 

Where a gift by a husband to his wife was 
one for consideration and provided: “The said. 
Musammat should have and bold possession of the 
gift properties and enjoy the produce thereofi 
generation after generation, and I, the executant, 
and my heirs and representatives neither have nor- 
shall have any demand or dispute with respect to- 
the gift properties or the consideration thereof ag 
against the said ^lusammat, her heirs and re¬ 
presentatives. Should r, the executant, my heirs 
and representatives make any claim or put for¬ 
ward any demand In respect of the gift properties- 
or the consideration thereof the same shall be 
deemed null and void, 

Held : that it was clear that all the rights of 
ownership were actually conveyed to the wife : 
A.l.R. 1925 Pat. 625. Affir. {Mr. Ameer AH.) 
HiTBNDRA Singh v. Rameshwar Singh Baha¬ 
dur. 109 I.C. 858=7 Pat. 500 = 

55 I.A. 197 = 28 M.L W. 12 = 
9PLT 295=32 C.W.N. 762= 
26 A.L.J. 6S2=48C.L J. 83 = 
A.I.R. 1928 P.C. 112 = 55 M L J. 6I5 (P.C.). 

- Gift by husband to wife by a deed of gift—Her 

power to transfer must he determined by construction 
placed upon it. 

When a husband governed by the IMitakshara 
law makes a gift in favour of his wife, the property 
transferred by gift becomes her stridhan and she 
would ordinarily have the power to transfer it. 
Such stridhan would descend by intestate succes¬ 
sion to her heirs and not to her husband’s 
heirs. But there are peculiar restrictions to the 
widow’s right to transfer landed property if the^ 
gift has been made in a particular fashion. There¬ 
fore, in order to ascertain whether the widow has- 
uot the right to transfer the property, one must- 
look at the deed of gift and find whether full pro- 
perietary estate is conferred or not: 12 M. I. A. 448; 
30 All. 84 (P.C.) ; A. I. R. 1916 P. O. 20; A.I.R. 1922. 
P. C. 193 and A. I. R. 1922 P. 0.63, Bel. on. 
{Stuart, C. J. and Baza. J.). JAGMOHAN SiNGH 
V. Sri Nath. 107 I.C. 866 = 3 Luck. 302=^^ 

5 O.W.N. i = A.I.R. 1928 Oudh 203. 

- Gift to wife—Mithila School—Gift may confer^ 

right to alienate gifted property—Construction of the>- 
deed of gift. 



3.271 


DECENNIAL DIGEST, 1921—1930. 


1272 


IHINDU LAW—Gift—Widow. 

Per Dawson Miller, C. J. —Where the donor (a 
Hindu governed by Mithila School) made heba- 
to his wife of his share in taluka Laheri 
“with trees, fruit-bearing and non-fruit-bearing, 
and ahar and pokkar and reservoir and tank and 
'katoha and pakka wells and sair and salt eairs and 
houses occupied by tenants and all his zimindari 
rights which up to now have (or has) been in his 
possession without the co partnership of any one,” 
and then recited that he had put the Mst. in pos¬ 
session and directed that by becoming possessed 
of the property she should spend the produce with 
sons, generation after generation and the declarant, 
his heirs and representatives, shall have no concern 
in demanding the subject of the heba or the con¬ 
sideration money from the Mst. or her heirs and 
representatives, 

Held, the words “ with sons, generation after 
generation” used in their context convey an estate 
of inheritance and the words zemiudari rights and 
representatives (gaiwt moqaimian) indicated right 
of alienation. 

Held, further that words directing the grantee 
to spend the produce would nob afleot the power 
of alienation. Such words are not uncommonly 
used in India in conveyances ^hiah transfer an 
heritable and alienable estate: 24 Cal. 834 (P. C.), 
Foil. {Dawson’Mxller, C. J. on difference between 
Das and Foster, JJ.), HITENDRA SINGH v. 
Rameswar Singh. 88 I.C. 141 = 87 I.C. 849 = 

4 Pat. 510 = 6 P.L.T. 634= 
A.I.R. 1925 Pat. 625. 

- Estate when absolute. 

A Gujar, made a gift with all rights to a Gujar 
widow “ bahaxnah wajah ”—words which mean 
literally “ with all causes ” bub which can only be 
taken to mean “ with all rights.” 

Held, the gift created an absolute estate. {Stuart, 
J.). ABBEY Singh v. HimtA. 65 I.C. 653 = 

A.I.R. 1923 All. 234. 

- Construction—Exjjress words are not necessary 

■to pass full estate. 

It is nob the law that in the case of gift to a 
Hindu widow she baa no power to alienate unless 
such power is expressly conferred. It is possible 
by the use of words of sufficient amplitude to con¬ 
vey, in the terms of the gift itself the fullest 
rights of ownership, including, of course, the 
power to alienate, {Lord Buckmaster.) T. B. 

Ramchandra Rag v. a. N.S. Ramchandra rao. 

67 I.C. 408 = 49 Mad. 320 = 
30 M L T. 154 = 35 C.L J. 545 = 

16 M L W. 1 = 1922 M.W N. 359 = 
26C.W.N 713=20 A L.J. 684 = 
24 Bom. L.R. 963 = 49 I. A. 129 = 
A.I.R. 1922 P.C. 80 = 43 M.L-J. 78 (P.C.). 

—Gift—Miscellaneous. 

-The dedication by gift of a small portion of 

family property to an idol is not invalid. {Jatnes 
and Chatterji, JJ.). HariHAR Pbasad d. GURU- 
ORANTB SAHEB. .11 5 - ‘ 

Gift by limited owner is valid and bvndtng \ 

untilit is set aside by next reversioner. 

\ri aliooation by a limited owner is valid 
binding uutil it is’set aside, at the instance of the 
next reversioner. It is merely voidable and there¬ 
fore remains valid until the person who has a right 
to cballeugo it exercises that right. Where, there¬ 
fore, in a joint Hindu family the person, who has 
a right to chalhmge the gift, is the 
•donee, who gives his express assent to the gilt, 
the donee obtains an absolute title to the property 
.gifted to her by her father-in-law and accordingly 


HIKDIT LAW—Impartible Estate—Aecretlonf. H 

the property does not become available in execution^ 
: of a decree for debts against the husband: 
19 Cal. 193 (P.C.) ; A.I.R. 1924 All. 61; 25 0.0. 234; 
106I.G.816;A.T.R. 1922 Mad. 112; A.I.R. 1928Lah. 9; 
A.I.R. 1923 Mad. 46 and A.I.R. 1924 Oudh 138, 
Bel. on. [F/ord^ and Johnstone, JJ.). Mt. PlABI 
V. KishORI RAWANJI. 122 I.C. 734= 

A.I.R. 1930 Lab. 223. 

- Gift by father to son —Nemo allegans turpi- 

tudinem suam est audiendus— ApplicaHUly of the 
maxim. 

Father made a gift in favour of his minor son. 
During the donee's lifetime the donor did or said 
nothing to suggest that the gift was hotitious. On 
the contrary, all his acts and statements tended to 
show that ho intended bo make a real gift. But 
when the minor donee died, it became convenient 
to the donor to ignore the gift and to claim that he 
remained all along owner of the estate and that 
the gift was meant only to enable the Court of 
Wards to take charge of the property. He also got 
a deed of relinquishment executed by the widow of 
the donee in his favour reciting that the gift in her 
husband’s favour was fictitious. 

Held that the maxim nemo allegans turpitudinem 
suam est audiendus would be applicable, and the 
donor or his representatives cannot be allowed to 
take advantage of his own wrong doing and deny 
that the gift was fictitious. {King, J.). "KRISHNA 
PAL Singh v. Sri Raj Kuar. 104 I.C 299= 

1 L. C. 97 = A. I. R. 1927 0adh 278. 

-Voidable gift is valid until avoided. {Kotval, 

A. J. C.). BAKARAM V. Hiralal. 71 I.C. 39= 

A.I.R. 1923 Nag. 96. 

—Impartible Estate. 

Accretions.' 

Alienation. 

Custom. 

Debts. 

Incidents of. 

Maintenance. 

Proof of. 

Rights of junior members. 

Separation. 

Succession. 

Miscellaneous. 

—Impartible Estate—Accretions. 

_—The produce of an impartible estate does not 

necessarily belong to and form an accretion to the 
original property : A.I.R. 1924 Pat. 451, Foil. 

2?. Chatetrjee and Panton, JJ.). PraTAG 

Ktjmari debi V. Siva Pbosad Singh, 

93 1.0. 383 = 42 G L.J. 280= 
A.I.R. 1926 Cal. 1. 

__Rent which has become due is produce of 

the impartible estate whether that produce has 
actually come into the hands of the owner 
or not There is no distinction between realized 
rent and unrealized rent in this respect: 
A.I.R. 1924 Pat. 451, Foil, {N.B. Chatterjee and 
Panton, JJ.). Pbayag KUMABI Debi v. SIVA 
Pbosad Singh. 93 I.C. 385=42 O.L.J. 280= 

A. 1. R. 1926 Cal. i- 

- Moveable property cannot be incorporated with 

immovable. 

There can be no incorporation of movable pro¬ 
perties with an impartible estate. In order 
there may be incorporation, the property to bo 
incorporated must be of the same nature as the 
impartible property. If the impartible estate is 
immovable property only immovable property oan 
be incorporated. Incorporation involves altering 
the ordinary course of succession. Thus the holder 
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HINDU L&W—Impartible Estate—Acoretlons. 

oi the impartible estate by purebasing a oow or 
a horse, for example, would be altering the course 
of Buooession to it by declaring his intention to 
incorporate it with the estate which is prohibited 
by law. {N.R. Chatterjee and Panfo?i, JJ.), Pba- 
TAQ KUMARI DBBI V. SiVA PROSAD SiNQH. 

93 I.C. 385=42 G.L.J 280=A.I.R. 1926 Gal. 1. 

•Land Tenure — Ghalwali—Produce of imparti- 


ble estate is not necessarily accretion — No distinction 
betioeen realised and unrealised rents — Unrealised 
rents are liable to attachment in execution. 

The produce of an impartible estate does not 
necessarily belong to and form an accretion to the 

original property, and there is no distinction be¬ 
tween realised rent and unrealised rent. In the 
absence of any intention on the part of the late 
ghatwal to treat the produce of the estate as an 
accretion to the ghatwali estate, the unrealised 
rents are liable in execution to attachment and 
sale. (Z>as and Ross, JJ.). JUGAL KiSHORB v. 
MT. SONABATI KUMARI. 971.0. 343 = 

7 P.L.T. 626=A.X.R. 1926 Pat. 518. 

■ — Income is no accretion. ^ 

The income received from an impartible Kaj is 
the absolute property of the owner of the impartible 
estate. It difiers in no way from property that he 
might have gained by his own efiort or that had 
come to him in circumstances entirely. dzssociaUd 
from the oionership of Raj. I* therefore, a 
strong assumption to make that the mcome of the 
property of this nature is so afiected by the souroe 
from which it came that it still retains itjorigmal 
character (Dos and Ross, JJ.)- HON BLE 
MAHaLjA BAHADDB KBSHO PRASAD SINGH 
MADHO PRASAD Singh. 83 I C 8t2- 

3 Pat 880=5 P.L T. 313=A.I.R- 1924 Pat. 721. 
_ unrealised or realised is produce and is 

not necessarily accretion. ^ 

The produce of an impartible estate does 

not necessarily belong to and form an accretion to 

the original property. Rent which has become due 

until death of holder is produce of the impartible 

estate whether that produce 

into the hands of the owner or not. There is no 

dTsUnction between i"Tparna 

SSbi“;shViThr‘i S^iva ,TlT Hi- 

ft'i T C 623=3 Pat. 367 = 3 l:*.L.T. Ill — 
1924 P.H.G.C. 2-07= A.I.R 1924 Pat. 491. 
_ Property acquired with income from the estate 

%3 the impartible estate ordina¬ 

rily does not belong to and form an accretion to the 
original property. The income when received is 
the absolute property of the owner of the impar^ti- 
blo estate. It diSors in no way from property that 
he might have gained by his own eSort, or that 
had come to him in circumstances entirely disasso¬ 
ciated from the ownership of the Raj 

Quaere —Whether it be possible m any circum¬ 
stances to treat movable property as an accretion to a 
landed estate of this character. {Lord Buckmnster.) 
JAGADAMBA tl. WAZIR NARATN. 

RANI q 1041 = 37 C.L.J. 287 = 50 I.A. 1 = 

i p L T 319=2 Pat. 319= 32 M L.T 157 = 
23 Bom. L R. 676=1923 M. W.N. 480= 
Oft r W N 98 = 18 M.L.W. 553=4 L R.P C. 65 = 
AIR. 1923 P C. 59=44 M L J. 303 (PC.). 

_ Accretions become also impartible. 

When A Zemind .t adde farther property to hl9 
rr.min all that he can be Eald to do 18 to impose 
a condHion of impartibiUty whioh he is 
competent to do. He cannot bo said to impoeo 
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thereby a new line of descent on the property^ 
different from that of the ordinary law. The only- 
question to be decided in such oases is to End out^ 
whether it was intended by the acquirer to incor¬ 
porate them with the original estate. {Wallis, C.J.. 
and Kiishnan, J.). GURUBAMI PANDIAN v. Kalae 
PANDIA. 

61 1 0. 242 = 44 Mad. 1 = A.I. R.1921 Had. 340. 

- Enlargement of gamin rights in gamin pro~ 

parties—New acquisition are prima facie gamin pro¬ 
perties. 

Whore the properties were zamin properties to 
start with and the subsequent acquisition only re¬ 
sulted in an enlargement of the zamin rights im 
them and the new tights acquired were not kept; 
separate they must be taken to have passed as part, 
of the zemindari unless there is clear evidenoe.- 
that they were dealt with as the zemindar's pri¬ 
vate property. {Wallis, C.J. and Krishnan, J.). 
Gurus VMT panditsn v, Kalat pandia. 

61 I.C. 242 = 44 Had. 1 = A I.R. 1921 Had. 340. 
—Impartible Estate —Alienation. 

- Ordinarily impartible estate is alienable unless- 

custom of inalienability is proved. 

In the Madras Presidency zamindaries are im> 
partible by usage as they are de8C<’ndable only to a. 
single heir, the other persons being entitled only to 
maintenance and the incidents of inalienability is 
not a necessary incident of such impartibility. On" 
the other hand, an impartible estate is alienable.- 
by the holders unless there is also a custom of in¬ 
alienability with regard to the particular estate. 
{Madhavan Nair and Thiruvenkatachariar, JJ 
Thtrumalai Souri NAICKER V. Venkatacha- 
LAM Chettt. 116 I.C. 571 = A.I.R. 1929 Had. 234. 

- In the absence of custom estate is alienable. 

The Patia Killa is an impartible estate devolving- 
in primogeniture. Therefore the Mitakshara Lavp 
cannot be invoked by members of the family as 
such by reason of their rights as oo-paroeners sub¬ 
ject to alienation. A custom, however, to the 
edeot that the estate is not alienable except for- 
necussity may be established by evidence. 

Held, on the facts that no such custom was 
made out and that the Patia Raj is freely alienable 
by the Rijah for the time being, {Courtney Terrell,. 
C.J. and James, J.). Raja Madhusudan deb u. 
Khestabasi Sahu. 8 Pat. 932. 

--Impartible estate is alienable in the absence of 
a custom to the contrary. 

The general rule is that an impartible Raj is 
alienable by will as well !KsHnter vivos as the title 
to prevent alienation rests upon the present co- 
ownership of the person who wishes to retain it, 
but in tho case of an impartible Raj. such present 
co-ownerghip does not exist, inasmuch as it is so- 
oonnooted with the right to partition that , where 
that right does not exist, present co-ownership 
falls with it. But this general rule might bo dis¬ 
placed by proof of a family or local custom restrict¬ 
ing alienation, the onus of proving such custom 
being cast upon the person who alleges it. 

That there had been no instance of a will purport¬ 
ing to dispose of a particular impartible estate is 
no-proof of a custom of inalienability in respect of 
that estate. {Lord Warrington.) SRI PRATAP 
Chandra u. Raja Jaodish Chandra. 

102 I. C. 599=54 Cal. 955=54 I. A. 289= 
25 A.L.J. 628 = 29 Bom. L R. 1136 = 
31 C.W.N. 943=1927 H.W.N. 313=4 O.W N. 650 = 
46C. L. J 136=39 ML.T. 1 = 8 P.L.T. 623= 

27 M.L.W. 119 = A.I.R. 1927 P. C. 159 = 

S3 M.L.J. 30 (P.C.). 
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a ease where {or upwards of a oeutury there 
lias beea nobhiog military or feudal in the tenure 
and the estate has been an ordinary zemindari, no 
inalienability can result from the ancient nature 
•of the tenure. (Lord Warrington.) SRI Pratap 
^CHANDRA U. RAJA JAGDISH OaANORA. 

102 I.C. 639 = 54 Gal. 955 = 34 I. A.. 239= 
25 A.L.J. 628=29 Bom L R 1136= 
31 C.W N-943=1927 M W.N 613 = 
4 0 W.N. 650=46 C.L.J. 133 = 39 M.L.T. 1 = 

8 P.L.T. 623 = 27 M.L.W. 119 = 
A.I.R. 1927 P.C. 159 = 53 M.L.J. 30 (P.C ). 


_Xhe question of indivisibility is not the 

as the question of inalienability. 

All the properties thit ar) iadivL.;ibl3 are no ^ 
mecessacily inalienable: 10 All. 272 (P.C«) and 
22 Mad. 383, on. 

Village of Vellikurichi balongiug to the family of 
Nayaks was held to be alienable: (1851) Mad. S. 
Ad. 87 Not accepted ; 2l Mad. 310, (Rtmesam, 

J.). VENKATACHATjAM OHBTTYv. VrSWVNATaA 

BAN&ARU. 102 I.C. 618=A-I.R. 1927 Mad. 725. 

_ Impartible estate is alienable by live holder un 

less there is custorn to the contrary. 

The ordinary rule is that the holder of the im¬ 
partible estate can alienate it at his pleasure : 
22 Mad. 383 (P.O.), Foil. This clearly afifirms the 
right of his creditors to proceed against the estate 
for the satisfaction of their claim against him. It 
follows, therefore that the holder of an impartible 
•estate is nob entitled, in answer to an attachment 
of the estate in execution of a decree against him, 
to r.iise the contention that ho has no disposing 
power over the estate hold by him unless there is a 
custom in the family to that oSect. and the burden 
of proving the custom is on him. (Kinkhede, A.J.C.). 
Thakub raghuraj Singh v. Thakub Debi 
SINGH. 97 I.C. 72i = A.I.R. 1927 Nag. 13. 

_ifloldor has absolute power of dUpo.?al — 

Interest of the holder is nob analogous to that of 
Hindu widow : A.I.R. 1924 Pat. 451. R Chat“ 


■ terjee and Panton, JJ.). PBAYAG KUMARt DEBT 
■v. SIVA Prasad Singh. 93 I.C. 335= 

42 C. L. J. 280= A.I.R 1925 Cal. 1. 

- Impartible estate is alienable by will in absence 

of family custom or tenure otherwise. 

The succession to an impartible estate which is 
ancestral property of a joint Hindu family govern¬ 
ed by the Mitakshara is “designated by survivor¬ 
ship.” Bub where the question is not one of suc¬ 
cession, but the power of testamentary disposition 
over an impartible estate such estate is not in' 
alienable by will or otherwise by virtue only of its 
impartibiliby, in the absence of proof of some 
special family custom or tenure attaching to tno 
zemindari and having that effect. The ro%son why 
an impartible Raj has been held to bo alienable in 

various cases is that in such an estate the co-par¬ 
cenary which under the Mitakshara Law is created 
by birth d-oesnot exist and the reason for restraint 
upon alienation therefore ceases to exist in the case 
of an imp irtible estate. The pcinciplc of survivor¬ 
ship, which govenvs succession in 3°^“* 

family under the Mitakshara. has to be 
in the case of impartible estates only or 
cular purpose, viz., to find oubja . 
one has nob been appointed by will and 'J 

for the purpose of determining who is» e • 

succeed, that tho estate is to bo treated as the pro¬ 
perty of the joint family. The same rule holds good 

^veu where according to family custom the mem¬ 
bers of the joint family not oaiy got maintenance 
ibut education and marriage expenses also, so tnit 


HINDU LAW—ImpapUhle Hstttta—Oastomi, 

there was actual enjoyment by the 'members of the 
family so far as was consistedt with the imparblbi- 
lity of the estate and thus the jointness was not 
only notional bat actual. For as there is no oo- 
paroenary in law. and the estate is to be treated as 
joint only for a particular purpose, the dlsblnotlon 
is not material. (N. R. Chatlerjea and Chotzner, 
JJ.). Protap Ohandba Dbg Dhabad Deb t>. 
Sri Raja jagadlsh Chandba Deo DhabaHi 
Deb. 82 I.C. 886 = 49 G.L J. 331= 

A.I.R. 1925 Oal. 116. 
— '—Alienation in 1794 and 1819 are governed by 
10 All. 272. 

It was the settled law in India until the decision 
of the Judicial Committee in 10 All. 272, that the 
holder of an impartible estate had only a limited 
estate and except for special justifiable causes had 
no power of alienation beyond his life-time. The 
subsequent holder might indeed confirm the grant 
and suoh confirmation operated as oonfisoation and 
ra-grant and the grantee could not claim to hold 
under the original grant upon the death of the 
grantor. The reversal of this accepted interpreta¬ 
tion of tho law does not displace its application to 
the contract contained in the transiction of 1794 
and 1819 since tho parties must be deemed to be 
bound by the law as then understood: 27 Mad. 141 
(P.C ), Foil. (Das and Ross, JJ.). DEBI SiNGH t>. 
P.E. Christian. 84 I.C. 429 = 1924 P.H.C C. 201= 

A. I. R. 1924 Pat. 776. 

•Suit against estate—Only the holder need be 
made a party. 

The plaintiffs took objection to the sale held in 
exeoubion of a decree in a moebgage suit on the 
ground that the property mortgaged formed part of 
the estate in which the plaintiffs were interested 
as co owners and that they were not made parties 
to the mortgage suit The evidence, oral and docu¬ 
ment iry, proved that the estate was impartible, 
and the revenue records, settlement proceedings 
and judicial decisions showed that the mortgagor 
or his lineal ancestors ware each the sole proprle- 


the estate was impartible and the objection 

therefore could not be allowed, as the members 

Dbher than the owner of the impartible estate have 

lo manner of interest in the estate and were conse- 

luently not necessary parties to the mortgage suit. 

Das and Adami, JJ.). DWABKA PRASAD MAR- 

VARI V. JAI BARHAN. 

cT r n x T d 4qo>> Omt- qoo 


—Impartible Estate—Custom. 

_ .Pachchis Sawal is document of superior autho- 

rittf for proving customs of descent. 

‘‘ Pachchis Sawal ” is a record of great autho¬ 
rity for the purpose of proving customs of descent 
in respect of ostates referred to in that document 
and stands on higher footing than the inferences 
to be drawn from the historical accounts of the 
nature of the Raj given by Sterling, Hunter, Mad¬ 
dox or Toynboe : (1825) 4 Sel. Rep, of S.D.A. 49 ; 
3-2 Gal. 158; 47 T.O. 36 ; 6 Sel. Rap. of S.D.A. 49 and 
3 W. R. 116, Ref. (Jio-zla Prasad and Scroope, JJ.)» 
amarendra Mansinoh V. banamali Singh. 

123 I.C 770=11 P.L.T. 268= 
A. I. R. 1930 Pat. 417. 

- Custom as to inalienability—Proof of—Nature 

of evidence.- 

The fact that there is no evidence of a sale of any 
portion of the estate is in favour of the existent 

of custom of inalienability but this is not suffi- 
cleat. The absence of evidence of an alienation 
without evidence of any facts which would mate 
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■it probable that an alienation would have been 
Mnade cannot be accepted as proof of a custom of 
inalienability. Also, evidence which is as oonsis- 
■^ent with there being a custom as with there being 
•no custom at all is not evidence of a custom 
modifying or varying the general law. 

Where the estate has remained intact for several 
'Centuries, the fact is no doubt to be borne in mind, 
but it also must be remembered that according to 
the law as understood prior to the decision in the 
•case of Sartaj kuari in 1889, an impartible Raj had 
always been considered as inalienable. And if the 
Rajas were following what they believed to be the 
‘law, it was not the custom because custom is some¬ 
thing in derogation of the law. Henoe that fact by 
itself cannot he held to be suf&cient proof (in the 
a.bsence of custom) of inalienability. 

In considering whether the evidence proves the 
•custom of inalienability, Courts have to bear in 
.mind that if there was any occasion when having 
regard to human nature, there was likelihood of 
■•alienation, and alienation was^ not effected, it 
would be evidence of inalienability. 

The fact that the bulk of the estate has existed 
from ancient times and that it has not been split 
mp and dissipated in the course of centuries is 
certainly in favour of inalienability by custom. 
Bub it is useless to refer to the state of affairs 
before the British Government was established, 
because at the time these Rajas were in the position 
of military chiefs, and Courts have no materials of 
*hat period for determining the question of custom. 
After British Administration was established and 
before Sartaj Koeri’s case was decided in 1889. the 
Jaw as laid down by the Courts was that an im¬ 
partible estate was inalienable. But where a 
lupposed oustom has followed the ordinary law as 
laid down by the Courts, though it was wrongly 
assumed to be ordinary supposed 

<metom whieh did not ^modify the under- 
etood general law and which had, therefore not 
independently the force of law, cannot be reoognis- 
«d by Courts as a oustom having the force of law, 
oven after it is established that the eappo^ea 

ordinary law whieh it was alleged to have fol owed 

was nob the ordinary law; 43 I.C. 871, .F'oii. (N.R. 
ZZu^riee and ChoUner. 

BEO DHABAD DBB V. SRI KAJA JAOADISH 
CHANDRA DEO^DHABAD DEB.^ j 11^ 

- Custom as to inalienabiMy °f- . 

The fact that no instance is available of speeial 
provision having been made by any holder of the 
IsUte for the benefit of his wife or children, dur¬ 
ing Tlong oour,ieoi years does not prove the cus¬ 
tom of inalienability of the esta e m a case where in 

tCtnaioriby of oaies the succession devolved upon 
inemajo ^ where there was no son, upon 

the btother, and it was only in the last ease on the 

-detth of the last holder and under special mrcum- 
-aeatn oi ifu j^volvod uoon a somewhat distant 

agnTu%8 Mai. Chatterjee and 

agnate. 1» it pooT^P CHANDRA v. Jaqadish 
Chotsner. JJ.). I.O. 886 = 40 O.L.J. 331 = 

Chandra. A.I.R. 1925 Cal. 116. 

_jg creature of custom but does not show that 

~^^An e^ta\e onVy^bLco impartible by oustom, and 
* 1 . fof.?l has ineaohcase to be proved. But it 
the which is usually found to exist where 

is a o’jisjo holonizs to a King or independent Chief, 
the 6®^ fleoendent Chief of auffioient importance. 
The PrTnce! truse a neutral term, regards the whole 
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estate which his predeoassor had as neoessary for 
the support of his dignity or gadi, and he takes 
it of his princely power and keeps it, giving appan- 
ages or maintenance to junior members of the 
family. The custom of impartibility in such a 
oase affords no indiciae whereby to determine that 
a family does not follow Hindu Liaw as a whole. 
Regulation X of 1830 points ho the frequency of 
this oustom among Hindus in parts of Bengal. 
{Lord Phillimore.) SAHDBO NArain v. Kdshm 
KUMARI. 71 I. C. 763 = 2 Pat. 223 = 

4 P. L. T. 217 = 50 I.A. 38=37 G. L. J 353 = 
23 Bom. L. R. 560=1923 M.W.N. 377 = 
32 M.lt. 121 = 27 C.W.N. 901 = 
18 M.L.W. 397=A. I. R. 1923 P.C. 21= 

44 M.L.J. 476 (P.G.). 
—Impartible Estates—Debts. 

--The debts of a previous holder are not blad¬ 
ing unless charged upon the estate. {N.R. Chatterjea 
and Chotzner, JJ.). ProTAP CHANDRA DEO 

Dhanbal Deb v. Sri Raja Jaqadish Chandra 

DEO DHANBAD Deb. 82I.G. S86 = 

49G.L.J. 331 = A.I.R. 1925 Cal. 116. 
—Impartible Estate—Incidents of. 

- An impartible estate is by its very nature in¬ 
capable ol common enjoyment or being the subject 
of co-ownership, and in that sense there oan be no 
jointness in estate. But the receipt of maintenance 
(whether under the law or under oustom) may, in 
the absence of other olrcumstanoes be the only 
mode in which joincness in estate may be kept up 
in an impartible estate. {N. R. Chatterjee and 
Panton, JJ.). PSAYAQ KuiIARI Debi v. SivA 
PrOSAD Bingh. 93 I.C. 383 = 42 G.L.J. 280 = 

A. I. R. 1926 Cal. 1. 
■ ^o co-parcenary exists in an impartible 
zsmlndary, which is merely a creative of oustom. 
{Viscount Cave.) BlSHCN PRAKA9H NARAYAN 
Singh v. Janei Koer. 62 I. C. 289= 

24 C.W.N. 837 = 23 H. L. T. 103 = 

12L.V. 349 (P.G.). 
—Impartible Estate—Maintenance. 

■ khorposh grant heritable in the male line 
and revertible to the grantor on failure of male line 
of descent does not carry with it the right to sub-soil, 
in the absence of clear words or neoessary implica¬ 
tion : 33 Cal. 203 (P.C.) and 19 C.W.N. 102. Poll. 
{Case-law reviewed.) {Daioson Miller, C. J. and 
Kulwant Sahay, J.). Udai Partab Nath v. Jagat 
Mohan. 106 I. G. 399 = 6 Pat. 633=9 P.L.T. 25= 

A. IvR. 1928 Pat. 66. 
■A member is not entitled to maintenance 
from an impartible estate un less he establishes a 
right to maintenance by custom or relationship or in 
any other way; 4-5 I.A. 148 and A.I.R. 1921 P.C 62, 
Rel. on. {Lord Warriniyton.) Shri Pratap CHAN¬ 
DRA V. Raja J.agadish Chandra. 102 I.C. 399= 
54 Cal. 933=54 I. A. 289 = 23 A.L.J. 628 = 
29 Bom. L.R. 1136 = 31 C.W.N. 943 = 
1927 M.W.N. 513 = 4 0 W.N 659 = 46 G.L.J. 136 = 
39 M.L.T. 1 = 8 P.L.T. 623=27 M L.W. 119 = 
A.I.R. 1927 P C. 139 = 53 M.L.J. 30 (P.C.). 

-;- Minor member's right to maintenance—It shows 

jointness. 

If a junior member’s right to maintenance is 
based upon law the receipt of maintenance shows 
jointness because that is the only way in which 
he can participate in the family property (the im¬ 
partible estate). The mere receipt of maintenance, 
in all circumstances is not sufficient to oonstitute 
jointness. But in the absence of other oiroum- 
stances going to show separation, the receipt of 
maintenance indicates jointness. Whether it does 
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BO or not depends upon the oiroumstances of eaoh 
case. {N. B. Chatterjee and Panton, JJ.), 
Pbayaq Kumari dbbi V. Siva Prosad Singh. 

93 I.C. 385=42 G.L.J. 280= A.I.R. 1926 Gal. 1. 

-In all cases of korposh grants, there is 

always the possibility of a reversion to the parent 
estate on the extinction of heirs of the grantee. 
(N. R. Chatterjee and Paton, JJ.), PRAYAQ 
Kumari Debi V. SIVA Prosad Singh. 

93 I.C. 383=42 G.L.J. 280= A.I.R. 1926Cal. 1. 

—Impartible Estate—Proof of. 

- The mere fact that rents are credited to the 
account books of the impartible estate or treated 
as part of the income of the estate is not sufficient 
to afiect the property -with the character of impartl* 
billty: 44 ^lad. 1, Foil. {N. R. Chatterjee and Pan¬ 
ton. JJ.). PRAYAG KUMVUI DEBI V SiVA PRASAD 
Singh. 93 I.C. 385 = 42 G L J. 280= 

A. 1 . R. 1926 Cal. 1. 

-In each case for partition of a Deshgat watan, 

the question must be determined whether it is im¬ 
partible. fi^xperience has shown that in case of 
these watans, impartibility is the rule rather than 
the exception and so evidence is admissible to 
show that the custom exists in other families, not 
being in any way conclusive by itself but as assist* 
ing to show that the custom set up tin a particular 
case is not an unusual one in the District of the 
parties; 11 Bom. 94, Ref. {Macleod, C. J. and 

Crump, J.). Mahadevappa v. Kashirao. 

77 I.C. 92=25 Bom L.R. 797 = 
A.I.R. 1923 Bora. 467. 

_The evidence based merely on the fact that 

the witnesses have never known a case of partition 
does not afiord in law sufficient proof of a valid cus¬ 
tom, which would suffice to rebut the presumption of 
law that the property is partible. (Schwabe, C. J, 
and Wallace, J.). KUNHi Kutty v. Raman. 

172 I.C. 145=46 Mad. 597=18 M L.W. 525 = 
1923 M.W.N, 173=A.I.R. 1923 Mad. 452 = 

44 H.L.J. 274. 


—Impartible Estate—Rights of jonlor members. 

■ Bight of maintenance is by custom—Mainte¬ 
nance grants do not convey full proprietary rights. 

Per Dawson Miller, C.J.—The right of the junior 
members of the family to maintenance out of an 
impartible estate does not arise out of co-owner- 
sbip but out of the custom which is a modification 
of the ordinary Mitakshara Law. The right to 
maintenance is a personal and not a real right and 
a khorposh efctate goes back to the parent raj on 
the extinction oi male _ line of descent not by sur- 
vivorship but by reversion. 

Kulwani Sahay, /.—In an impartible raj 
the junior members of the family have not the 
ordinary co-parcenary rights which members of a 
joint Hindu family have; and the^ grant of main¬ 
tenance by the holder of the raj to the junior 
member of the raj cannot and does nob amount to a 
partition and such grants do not by _ themselves 
amount to a conveyance of full 

includine riahts to minerals and sub-soil ri^ts. 

’lO in 2^2 (P.C.), Foil. ■. • 

{Dawson Miller, C. J. and Kulwant Sahay, J.). 

UDAi PRATAP Nath v. Jagat « -s- 

106 I.C. 399 = 6 

--The junior members of the family by an 

agreement may give up their rights o 

blG estate just as they may do with respect to 

partible property. (N. R. Chatterjee and Panton, 
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junior members. 

//.). PRAYAG Kumari Debi v. Siva Prasad* 
Singh. 93 I. G. 385=42 0. L. J. 280 = 

A.I.R. 1926 Gal. 1.. 

^Junior members have only the right of conttn- 
gent succession. 

From the very nature of an impartible estate 
it cannot be the subject of joint ownership. Joint* 
enjoyment with a right to partition cannot exist in 
such an estate. Apart from the right of the junior 
members to maintenance the junior members can* 
have no present interest; in the estate ; they can 
only have a contingent right of succession. 
{N. R. Chatterjee and Panton, JJ.). PRAYAG 
Kumari Dsbi v. Siva Pr\sad Singh. 

93 I. C. 385=42 C. L. J. 280= 
A. I. R. 1925 Cal. U 
•Junior members cannot insist on joint resi¬ 
dence. 

In the oase of impartible estates, the junior 
members cannot insist upon joint residence and* 
mess, and the fact, therefore, that such a member 
is residing or messing separately, does not neces¬ 
sarily raise a presumption of separation though 
taken along witb other facts it may do so. The 
question of onus of proof would depend upon how 
far the facts are admitted by eaoh side. 
(27. R. Chatterjee and Panton. JJ.). PRAYAG 
KUMARI Debi v. Siva Prasad Singh. 

93 I. C. 385=42 0. L. J. 280= 
A I. R. 1926 Gal. 1. 

——J’f4rttor members have no interest by birth. 

In an ordinary joint Mitakshara family the 
junior members have an interest accruing by birth* 
in ancestral property, and such interest cattiea 
with it a right bo maintenance until partition is- 
efiected. Such a right is a real right and oan be 
enforced against a stranger. In an impartible 
estate, however, the junior members do not acquira 
an interest by birth. There being no joint owner'* 
ship in the sense of joint enjoyment with a righ,t to* 
partition; the question is :—has a junior member 
any right to maintenance and if so, whether under 
the law or under custom. (27. R. Chatterjee and 
Panton, JJ.). PRAYAG KUMARI DEBT v. SiVA 

Prosad Singh. 93 I. C. 385=42 c. L. J. 280= 

A.I.R. 1926 Cal, U 

_ Right of maintenance is under custom. 

An impartible estate is a creature of oustom, and 
the right of junior members to maintenance is also 
under the same oustom. The oustom has origin in* 
an agreement by which the members agree that one- 
of them (the eldest) in certain order of suooessioa 
should hold the estate, the other members being 
entitled to maintenance. (27. R. Chatterjee and 
Panton, JJ.). PRA7AG KlJMARl DEBI V. SiVA 
PROSAD Singh. 93 I. C. 383=42 C. L. J- 280= 

A.I.R. 1926 Cal. 1* 

-In impartible estates junior members get 

maintenaace in the form of grants, but they are 
ordinarily grants for life. (N .B. Chatterjee and 
Panton, JJ.) PRAYAG KUMARI DBBI v. SiVA 
Prosad Singh. 93 I.C. 385=42 G.L.J. 280= 

A.I.R. 1926 Cal. 1- 
Mere grant of mouzahs for maintenance does 
not show the junior member’s right to maintenance. 
(N. R. Chatterjee and Panton, JJ.). PRAYAG* 
Kumari Debt v. Biva Prosad Singh. 

93 I.C. 385=42 C.L.J. 289= A.I.R. 1926 Cal. L 

- No right to the corpus of the estate nor incom& 

therefrom. 

The holder of the impartible estate oan alienate 
it at his pleasure : 10 All. 272 (P.O.) and 22 Mad, 
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HINDU LAW —Impartible Estate " Rights of 
junior members. 

S83 {P.O.), Foil. If therefore the holder of the 
impartiable estate sells a portion of it and converts 
in into money, it is no longer a part of the imparti* 
ble estate. It is not a question of an intention to 
sever but actual conversion of the estate into 
money. The junior members have no right whatso¬ 
ever to what is not impartible estate, and the 
money to which it is converted is freed from the 
rights of the junior members whatever they may 
be, and becomes the absolute property of the estate. 
If the junior members have no proprietary right to 
the corpus, they have none to the money to which 
the corpus may be converted nor to the income of 
the estate. Moneys received on account of mining 
leases, or royalties from mines or compensation 
under the Land Acquisition Act at the best stand 
on the same footing as a sale, and junior members 
cannot have any right to any of them as the holder 
of the estate has an unrestricted power of aliena¬ 
tion. iN.R. Chatterjee and Panton^ Prayaq 

KHMABi Debi V. Siva Prosad Singh. 

93 I.C. 385 = 42 C.L.J. 280 = 
A.I.R. 1926 Cal. 1. 

_7^0 right to maintenance under the law. 

Before Sartaj Kuari's case, 10 All. 272 (P.O.) the 

junior member s right to maintenance from an 

impartible estate was recognized ; such right seems 

to have been based upon the very nature of an 

impartible estate, viz., that one person was to hold 

the estate and the others were entitled only to 

maintenance. But after it was laid down 

Sariai Kuari's case, 10 All. 272 and in the 

Pittaiur case, 22 Mad. 383 (P.O.) that there is 

co'paroenary in an impartible estate, the right 

the junior members to maintenance under the law 

■wftfl exnressW negatived in two cases and the view 

was mSd in 43 All. 228 (P.O.). B. 

Chatterjee and Panton, JJ )- PBATAG KUMA^ 

m^Bi V Siva Prasad Singh. 93 1. c. 385—. 
DEBI V. SIVA ^ ^ j ^ ^^26 Cal. 1. 

_Junior members have no right of mainten* 

anoe bv law inthe Zemindari Maintenance grants 
not made in recognition of any rights but made as 
matters of grace cannot be relied on as keeping 
alivQ any right of succession. {Wall%s,C. J. and 

KrishnaZ J-)- 

x>.r»TA 61I C- 242=44 Mad. 1 = 

A.I.R. 1921 Had. 340. 

_.Relation of former Zamindar—Right to 

maintenance— Custom must be proved. (Macnair, 
A J C). DHARAMSINGH V. LAKNATH SINQH. 

^ 62 I.C. 198 = 4 N.L.J. 1 = 

A.I.R. 1921 Na^. 56. 


in 

l&t 

no 

of 


—Impartible Estate— Separation. 

_ Evidence of separation—Nature of. 

A mere separation in food, mess or worship that 
is in the ^^enoral status of the family or even a parti¬ 
tion of partible property inter se would not destroy 
that notional jointness which entitles a member of 
the junior branch to succeed to the impartible 
estate and that the presamption of jointness can 
be rebutted only by showing that there was an in- 
tenl'on expressed or implied on behalf of the junior 
members of the family to give up their chance of 
succession to the impartible estate. Such inten¬ 
tion can be implied both from circumstantial evi¬ 
dence and from the conduct of the parties. But the 
conclusion must be irresistablo and the circum¬ 
stances must point not to mere separation in 
general but separation relating to immovable pro¬ 
perty itself, that is to say, an abandonment of the 
right to succeed to it, 

D. D. VoL. Ill—81 & 82 


HINDU LAW—Impaviihle Estate—Bepavation. 

Beld, on the evidence in the case that in Keepeob- 
of the Majhauli Raj the two bcanohes had not se¬ 
parated in Buoh a manner so as to destroy the right 
of succession. Value of oiroumstances such as 
distance of relationship, separation in worship and 
existence of enmity disoussed. Case-law revietoed. 
(Sulaiman and Kendall, JJ.). RAM SUNDAB MAX* v. 
coiiIjBOtob of Gorakhpur. 1930 A.L.J. 724= 

A.I.R. 1930 All. 797. 

■ —Mere separation in general status does not des¬ 
troy notional jointness—Presumption of jointness 
can be rebutted by express or implied intention to give 
up chance of succession. 

A mere separation in food, mess or worship, that 
is to say, in the general status of the family, or 
even a partition of the partible property inter se 
would not destroy that notional jointness which 
entitles a member of the junior branch to succeed 
to the impartible estate, and the presumption of 
jointness can be rebutted only by showing that thera 
was an intention express or implied on behalf of the 
junior members of the family to give up their 
ohance of succession to the impartible estate. 

But in the ease of impartible property where the 
estate cannot be divided and a separated junior 
member cannot get any share on a partition, 
ordinary facts, which would be some evidence of 
separation with regard to partible property, would 
I not be Bufdoient. Separation of the general status 
I of the family does not necessarily imply a clear 
intention to renounce or surrender the right to 
succeed in ease succession opens. There must ba 
such evidence, direct or circumstantial, as would 
show an intention express or implied to give up 
the right to sucoession. It is not correct to say that 
in the absence of direct and positive evidence 
showing a clear abandonment or renunoiation of 
the right to snooeed, mere oiioiunstantial evidence 
and inferences deduoible from conduct would be 
wholly insufficient to prove an expression of an 
intention to give up such right. Such intention can 
be implied both from circumstantial evidence and 
from the conduct of the parties. But the oonelusion 
must be irresistible and the circumstances must 
point not to mere separation in general status but 
separation relating to the impartible property itself 
that is to say, an abandonment of the right to 
succeed to it. 

In the case of a partible estate distant relation¬ 
ship would indeed leave but a very weak pre¬ 
sumption of jointness. But if in the case of an 
impartible estate no occasion for such sucoession 
has so far arisen, the presumption of law cannot 
disappear. The burden still is on the party who 
alleges that the estate was the separate property of 
the last male holder. Mere separation of the place 
of worship does not imply any intention on the part 
of the junior members to give up their right of 
succession to the estate. 

The mere existence of strained relations would 
not be tantamount to an abandonment by the junior 
branoh of their right of succession. On the other 
hand, they might very well entertain the hope of 
ultimate succession and look forward to the day 
when the last holder who had no male children 
died leaving a widow whom they could supersede. 

Separation or partition inter se among the mem¬ 
bers of the junior branch of their partible property 
is no evidence of the abandonment of their right of 
succession The junior members are entitled to 
deal with their partible property in any way they 
like, and their action cannot imply any intention 
on their part to give up their chance of succession 

* 
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HINDU L&W—Impsrtlble Eatate'^’Sdparation. }K 

to the impartible estate itself: AvI.R. 1928 P.O. 68, 
Foil.) 9 M. I. A. 639 and 13 M. I. A. 113, Dist.' 
A.I.R. 1921 P. 0. 62; 10 All. 272; 38 All. 590; 
A. I. R. 1916 P.O. 30, Distinguished in 38 All. 690* 
A. I. R. 1923 Mad. 402; 1 Oal. 153 (P.C.); 29 Cal. 828 
{P.C.);9M:.I.A. 66 (P.O.) and 13 M.I.A. 333, Ref. 
(Sulaiman and Kendall, J J.). Ram Sundab Mal v. 
CoiiLECTOB OP Gorakhpur. 1930 A.L.J. 724== 

A.I.R. 1930 All. 797. 
“Though general status is divided there may 
be jointness as to impartible estate unless there is 
renunciation by junior members: 1 Cal. 153 (P. 0.), 
Foil. {N.R. Chatterjee and Panton, JJ.). Pba- 
TAG KUMARI DEBI V. SiVA PRASAD SINGH. 

93 I.C. 389 = 42 G.L.J. 280= A.I.R. 1926 Gal. 1. 

-Since a partition of partible properties does 

not effect a separation the fact that a junior mem- 
ber had separate properties or that he dealt with 
them without reference to the impartible estate 
cannot necessarily eSect a separation. {N. R. 
Chatterjee and Panton, JJ.). Prayaq Kumari 
DEBI V. SIVA Prasad Singh. 93 I.C. 385= 

42 G.L.J. 280=A.I.R. 1926 Gal. 1. 

- Strong evidence is required to establish separa- 

tion. 

It is oompotent to a member of a joint family 
to separate himself from the family by a clear and 
unequivocal intimation of his intontioa to sever, 
and this is also true with regard to an impartible 
estate; but as in that case, the person separating 
forfeits his chance of inheriting the whole of the 
estate by survivorship, it requires strong evidence 
to establish such separation. (Lord Buckmaster.) 

Rani Jagadamba v. Wazir Narain. 

77 I 0. 1041 = 37 G L.J. 287 = 90 I.A. 1 = 

4 P.L.T. 319 = 2 Pat. 319 = 32 M L.T. 157 = 
29 Bom. L R. 676=1923 U.W.N. 460= 
28 O.W.N. 98=18 IT.L.W. 955= 

4 L.R.P.C. 69= A.I.R. 1923 P.O. 59 = 

44 U.L.J. 503 (P.G.)> 
—Impartible Estate—Succession. 

-“With regard to Killayat and Garhjat estates 

of Orissa, Paohehis Sawal records the custom of 
exclusion of females from succession to the estate. 
(Jwala Prasad and Scroope, JJ ). AMAEENDRA 


Man Singh v. Banamali Singh. 

123 I.C. 770 = 11 P.L.T. 268 = 
A.I.R. 1930 Pat. 417. 

- Senior most collateral succeeds. 

Unlike ordinary joint Mitakshara family, in 
joint impartible estate governed by Mitakshara 
Law, the members do not acquire any right by 
birth, but have spes successionis and upon the death 
of the present holder the estate devolves on the 
senior most cellatoral by survivorship. The mother 
or auy other female member is excluded without 
any proof of custom, (Jwala Prasad and Scroope, 

JJ.). AuarendrA man Singh v. banamali 
Singh. 123 I.C. 770—11 P.L.T 268= 

a l.R. 1930 Pat. 417. 


- Customary law of succession applies—Impar¬ 
tible estate is presumed to be joint for purposes of suc¬ 


cession. , 

Impartible estates are the creatures of custom, 
and where no special custom is proved, the custo¬ 
mary law of succession applies with such qualin- 
catione only as flow from the impartible nature of 
the subject, and coiiBequently for purposes ot 
Auccessioa, and impartible estate must be consider- 
cd joint family property unless it wore shown to be 
separate, and in order to establish tbat^ an imparti¬ 
ble estate baa ceased to be joint family property 
for the purpose of succession, it is necessary to 


HINDU LAW—‘Impartible Estate—SaoceBsleii'^ IH 

prove an intention expressed or implled^'^bh behalf 
of the other members of the family to give up their' 
chance of succession to the impartible estate; 
A. 1. R. 1921 P. 0« 62, Rel. on. [Cases fully dts* 
cttsssd.) { 

The fact that the members of the joint family or’ 
of any branch of the family have exercised their 
right of partition over their other partible property, 
should not be held to divest them of their Interest 
in the impartible estate. [Sir John Wallis. 
Konammal t>. Annadana jadaya Goundbb. 

108 I G. 354 = 51 Had. 189 = 
55 I.A. 114=27 M.L.W. 497= 

9 O.W.N. 411=1928 M.W.N. 232= 
80 Bom. L.R. 892=47 G.L.J. 463= 

9 P.L.T. 347=26 A.L.J. 642= 
32 O.W.N. 933= A I.R. 1828 P. G. 68= 

34 M.L J. 504 (P.G.). 

-Females are not excluded by any family 

custom or usage from succession to the Jheria Raj. 
[N. R Chatterjee and Panton, JJ,).' PraYAG 
Kumari Dbbe v. Siva Prasad Singh. 

93 I.G 385 = 42 G.L.J. 280= 
A.I.R. 1926 Gal. 1. 

■“Rule that joint and self-acquitcd properties 
follow different course of succession applies to im¬ 
partible estate also: 9 M.I.A. 539, Foil. R, Chat- 
terjee and Panton, JJ.). PrYAG IvUMABI DB8I v. 
Siva Prasad Singh. 

93 I.C. 335= 42 G.L.J. 280= A.I.R. 1926 Cal.l. 

— —Rule of survivorship applies—Joint step¬ 
brother can succeed in preference to the deceased's 
widow (N.R. Chatterjee and Panton, JJ.). PRAYAG 
KUMARI DEBI V. Siva Prasad Singh. 

93 I.G. 335=42 G.L.J. 280= A.I.R. 1926 Ca^. i. 

■In cases of inipartible estate “ successor ” 
does not necessarily mean aucoessor by survivor¬ 
ship.” [N. R. Chatterjee and Panton, JJ.). PRAYAG 
KUMARI Dbbi V. Siva Prasad Singh. 

93 I.G. 335=42 C L.J. 280 = 
A.I.R. 1926 Oal, 1. 

. - — .Junior line succeeding under agreement— 
Rights of senior line not affected—By a unilateral act 
like giving notice, the holder cannot terminate joint 
status with regard to impartible property. 

It is a well-settled‘proposition of law that the 
succession to an impartible estate is governed by 
the rule of survivorship if it is joint family property 
and by the rule of inheritance to separate property 
if it is separate property. 

Where the result of the arrangement was practi¬ 
cally to substitute the junior line for the senior 
lino to succeed to the estato bat there was no evi- 
donca of any further interference with the right of 
senior lino, 

Held, it did not adeot the Jaghir being held as 
joint family property and the right of survivorship 
subsisting in the senior branch as well as in the 
junior branches. The possession of the second line 
being consiatant with the joint family rights con¬ 
tinuing, it caunob be treated as making the Jaghir 
the aeparate property of tha 2Qd line by advetae 
possession. The effect of that possession is no 
more than that of the arrangement itself. Where 
bhib line becomes extinct, a new position would 
arise and there is nothing to prevent bhe_ senior 
lino from claiming the Jaghir by survivorship. 

It is very doubtful if the owner of an impartible 
estate can got himself divided in status with refer¬ 
ence to that estate by a mere unilateral declaration 
so as to destroy the joint family right of succes¬ 
sion by survivorship to it which the members have. 
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To show that an impittible estate hag become 
the separate property of the holder it is not abso¬ 
lutely neosssary to prove that there was some ex¬ 
press division in which that property was involved 
•or that the rights of others in it were abandoned. 
Sach case hag to be dsoided on its own facts. 

If an impartible estate is the joint proporty of a 
family, the junior members have a right in it 
which, however unreal it may be for the purposes 
of actual enjoyment and preventing alienation, is 
-still real and gives a chance of succession by survi¬ 
vorship. 

The case of Satraj Ku'xri v. Dsoraj Kuari, 
10 All. 272 which has stood “too long to be now 
■touched” and First Pittapur case 22 Mad. 383 mast 
be confined to alienation and oases in 41 M. 778 ; 
24 O.W.N. 226 ; 37 M.L.-T. 188 and 24iO.W.lSr. 857 
may be ignored. An impartible zamindari (1) may 
be the self-acquired property of a particular mem¬ 
ber and therefore his separate property as in the 
JSiv/ifjunfja case or (2) might be ranouncad by a 
member of the family as in the Paiamittir case so 
that he becomes completely separate from other 
members of the family quoad that property or 
(3) might be wholly allotted to a member in a family 
partition dealing wish it and other properties of 
the family as in the case in Vadrevu Ranqanaya- 
karnma v. Balti Ra>naiya, 5 O.Ci.R. 439. 

The holder of an impartible estate cannot, by 
•.giving a registered notice to the junior members 
that he intends to be divided in status as regards 
all the partible properties and impartible proper¬ 
ties, put an end to the right.s of junior members 
over the impartible estate. Such a notice destroys 
the undivided status only as to the partible pro¬ 
perties, the principle being, one member cannot 
compel another m->mber of the joint family to con¬ 
tinue undivided when tho latter wishes to divide 
and is willing to share the property. 

A junior member may, while dividing himself 
as to partible properties, also separate himself even 
. as to tho impartible estate. ( Srishnan and Ramesam, 
J/.), ANNADANA JADAYA v. KONNAMMAL. 

71 I.C. 533*17 M.L.W. 107 = 
1923 U.W.N. 13* A.. I. R. 1923 Mad. 402. 

—fn absence of sxyecial custom ordinary Hindu 
Law applies—If property is co'pareenary property, 
nearest co-parcener of senior line will succeed—If it 
is separate property, ordinary rule of nearness in 
blood applies though senior line will be preferred as 
between claimants of same degree. 

In the case of impartible estates, in the absence 
of a special custom governing the succession to it, 
tbe rule of succession must be taken to be that of 
the ordinary Hindu Law by which the parties ace 
governed with such modifications only as flow from 
the impartible character of the estate. The difior- 
enoe recognised in the Mitakshara between succes¬ 
sion to ancestral or self-acquired proporty must 
arise with regard to succession to impartible estates 
also. To apply tho rules of succession to imparti¬ 
ble property one must treat it for a moment as 
ordinary p*rtiblo property and see to whom it 
would pass as such, If it passes to a single indivi¬ 
dual he or she would be tho person entitled to the 
z-jmindari. Bub if it passed to two or more as 
equally entitled to it further rules have to be 
applied to determine which ono of them should be 
selected as the zamtndar as only one person can be 
■•ihe zemindar at a time. 

If the zamindari is property in which the right 
of survivorship subsists, it would pass like ordi¬ 
nary joint family property by the rule of survivor- 


HINDU L&W—Impai<tlbleE8tAte*-Mfsoellaiieoa8. 

Bhip, and when there are more persons than one 
coming within that rule It will pass to the nearest 
oo-paroener of the senior line and not to the co¬ 
parcener nearest in blood to tho propositus. I f on 
the other hand the zemindarl is taken to be the 
separate property of the last zemindar the Mitak- 
shara rule of succession to separate or self acquired 
property will apply and on the death of the last 
zemindar his mother will succeed if there are no 
nearer heirs and on her death it must pass to this 
zemindar’s nearest reversioners under the rule that 
the nearest in blood excludes the more remote. 
But whereas both ola imants fall in the category 
of nearest in blood, a farther rule has to be applied 
to choose between them. In a case of collateral 
succession though the rule of seniority of line is 
not applicable in the first instance but the ordinary 
l^Iitakshara rule of nearna-ss in blood applies, the 
former rule applies for the choice of one from 
am jng those equal in degree, (f^allis, C, J. and 
Krishnan, J.). GURUSAMI PANDIYAN v. KALAI 
PANDI.A. 61 I. 0. 242=44 Mad. 1 = 

A.I.R. 1921 Mad. 343. 

•Estate may be separate or joint family—If 
latter, succession is by survivorship. 

The fact that a laj is impartible does not make 
it separate or self-acquired property; a raj, though 
impartible, may in fact be self-acquired or it may 
be family property of a joint undivided family; if 
it is the latter, succession will be regulated accord¬ 
ing to the rule which obtains in an undivided joint 
family, so far as the selection of the person entitl¬ 
ed to succeed is concerned, i. e., the parson will be 
designated by survivorship, although then accord¬ 
ing to the custom of impartibility, he will hold tho 
raj without the others sharing it. {Case-law fully 
discussed.) 10 All. 272 (P.O.); 41 Mad. 778 (P.O.), 
Dist. The eldest of the senior branch would be the 
head of a joint family and he is entitled to suc¬ 
ceed by survivorship. (Lord Dunedin.) Baunath 
Prasad Singh v. Tej Bali Singh. 60 I.G. 534= 
43 All. 228 = 48 l A. 195 = 19 A L.J. 317 = 
23 Bom. L.R. 634*33 C.L.J. 383=23 O.W.N. 364= 

1921 M.W.N. 300 = 2 P.L.T. 237 = 
A.I.R. 1921 P.G. 62 = 40 M. L. J. 387 (P.O ). 

•Partition proved—Succession is as between 
divided members, 

A general partition between the Zemindar and 
the other members of hisjoint family putting an end 
to their co-paroenary must be held to put an end 
to their interests if any in tho impartible estate 
also. When that fact is found and it is decided 
that when the succession opened there was no co¬ 
parcenary between the last holder and the person 
who claims to be his successor, the ratio of the rale 
of succession by survivorship is gone and succession 
must the Q ba traced as between divided members. 
{Wallis, O.J. and Krishnan, J.). Gdrusami Pandi- 
YAN V. KALAI PaNDIA. 61 I.C. 242= 

44 Mad. 1= A.I.R. 1921 Had. 340. 
———The Munagala Zemindari in the Kishna Dis¬ 
trict is impartible and the succession is according 
to the custom of primogeniture. [Wallis, C. J. ani 
Sadasiva Aiyar, J.). Kesaba Venkatappaya v. 
Nayani Vbnkataranga Rao. 39 I.G. 978= 

43 Mad. 288=38 M.L.J. 149. 
—Impartible Estate—Misoellaneoas. 

--Tho Dompara Raj is an ancient impartible 
estate coming down from the Hindu period. {Jwala 
Prasad and Scroope, JJ.). A&lABENDBA Mansingh 
V. Banauali Singh. 123 10 77o= 

11 P.L.T. 268 = A.I.R. 1930 Pat. 417 
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- Income Tax Act, S. 12. 

The income of an impartible estate is that of the 
incumbent for the time being and the fact that he 
is bound to maintain his sons does not entitle 
him to treat the income as that of the un* 
divided iAm\\j,{Dawson-Millery C.J. and Foster, J,), 
Raja Shiva Prasad v. Empbbob. 

82 I.C. 633 = 5 P.L.T. 497 = 192i P.H.C C. 234= 

2 P. L. R. Cr. 238=4 Pat. 73 = 
A. I. R. 1924 Pat. 679- 

-The rule of impartibility so far as has been 

known, never attaches itself to small estates, (^sh* 
worth, J.C. and Simpson, A.J.C.). ThAKUR Rudra 
Pratap naraiyan Singh v. V. Nib man Pra¬ 
sad Singh. 74 I. 0. 225=9 O. L. J. 552= 

A.l.R. 1923 Oadh 61. 

—Joint family. 

Alienation. 

Ancestral property. 

Benami. 

Breaking of. 

Constitution of. 

Contract. 

Custoniary Law. 

Dancing Girl. 

Dayabhaga. 

Exclusion. 

Family property. 

Father. 

Law as to. 

Manager. 

Partnership. 

Plea of. 

Presumption. 

Proof. 

Rights of Co-parceners. 

Rights of members. 

Self-acquisition. 

Separate property* 

Survivorship. 

Trade. 

—Joint family—Alienation. 

Attachment. 

Benefit. 

Burden of proof. 

Consent. 

Father. 

Liability. 

Manager. 

Necessity. 

Partition. 

Rights of alienee. 

Betting aside. 

Subsequent birth. 

Suit to enforce. 

Validity of. 

What is. 

—Joint family—Alienation—Attachment. 

-Tho attachment of the undivided interest of 

a co-parcener creates a charge on his interest 
which is not extinguished by tho death of that 
co-parcener : ."J Cal. 148 (P.O.); 16 All. 449, Foil. 
(Sulaiman and Daniels, JJ.). FAQIR Chand v. 
Saint lad. 89 I C. 291=48 All. 4= 

23 A.L.J. 877 =6 L.R.A. Civ. 511 = 

A.l.R. 1926 All. 157. 

- Decree against undivided son—Diability of 

share to attachment depends on son’s right to enforce 
partition. 

A decree-holder holding a decree against an un¬ 
divided son only has the right to attach and sell 
the undivided share in the possession of the father 
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only if the son has the power to bring about a parti¬ 
tion in his father’s lifetime. The general rule of ~ 
Hindu Law in the Punjab is that the son cannot, 
enforce such partition : 118 P. R. 1886 and 
58 P.R. 1880, Foil.', 105 P. R, 1917 (P.B.), ExpK 
{Campbell, J.). Gahru Ram v. TARA OHAND. 

89 I.C. 176=A.I.R. 1926 Lah. 85*. 
Joint family—Alienation—Benefit. 

See Hindu Law—alienation—Neoessitv 
—Benefit to Estate. 

—Joint family—Alienation—Consent. 

See Hindu Law—alienation—necessity 
—consent op Co-parceners. 

—Joint family —Alienation—Father —Benefit. 

-Sale of joint property for purchasing better- 

land is one for benefit of family. {Krishnan and.'' 
Odgers, JJ.). MUTHUSWAMI PiLLAl v. SANDANA. 
Velan. 101 I.C. 619=A.l.R. 1927 Mad. 649 = 

53 M.L.J. 218. 

—Joint family—Alienation—Father—Burden of 
proof. 

-Where joint family property is mortgaged by a. 

Hindu father, and the property is sold in execution« 
of a decree on the mortgage, the onus of proving-, 
that the debt had been contracted for an immoral-' 
purpose lies on the son of mortgagor: 18 Oal. 21, 
Foil.; 39 AH. 437, Foil. {Dalai, J.). BlSHUNATH' 
BAI V, JOOHI RAI. 82 I.C. 180= 

5 L.R. A. Civ. 690= A.l.R. 1925 All. 120. 

—Joint family—Alienation—Father—Gift. 

-Gift by father of l-8th share of entire pro¬ 
perty to a Brahmin richer than himself and a legal 
practitioner is not valid. It is not a gift of a- 
reasonable portion of the family property for chari¬ 
table purposes. {Dalai, J.). SOBAN LAL v. 
PEARS LAL. 117 I.C. 826= ■ 

A.l.R. 1929 All. 865. 

‘Gift of'portion of family property by father - 
—Gift beyond authority and so invalid—Son not 
avoiding gift—Still donee oannot sue father’s 
representatives for poBsession : 33 All. 783 (F.B.) 
A.l.R. 1917 P.O. 61, Rel. on ; 19 Cal. 123, Discuss^ 
ed: 10 A.L.J. 112, Dist. (Dalai, J.). SOHAN LAI. 

V. PEABE LAL. 117 I.O. 826 = A.l.R. 1929 All. 865. 

—Joint family—Alienation —Father — Immoral^ 
debt. 

-Mortgage by father for immoral purposes— 

Personal money^decree passed against father- 
joint ancestral estate attached in execution— 
Fatbers's share cannot be released, but the son’s- 
share is to be released : 3 Cal. 196 (P.G.); 5 Oal. 

148 (P.O.) and 16 All. 449. Bel. on; 27 All. 16 (P.B.) 
and A.l.R. 1925 All. 327, Bef ; A.l.R. 1924 P. O. 50*. 
appl. (Sulaiman and Daniels, JJ.). SHIVA NATH * 
Prasad v. tulsi ram. 89 I.O 480=48 All. l- 

23 A.L.J. 865=6 L.R A- Civ 523= 

A.l.R. 1925 All. 801. 

—Joint family—Alienation—Father—Powers of. 

-The father of an undivided family subject to 

the Mitakshara law has full power of disposition 
over his self-acquired immovable property : 20 All. 

267 (P.O.) and 10 Bom- 628, Foil. (Zafar AlianS 
Campbell, JJ.). WazirBingh v. Moti SiNGH. - 
94 I.C. 492= 7 Lah. 522 = 27 P.L.R. 8i6= 

A.l.R. 1926 Lah. 395. 

-After adoption, adopted eon becomes co-par- 

cener with adoptive father—Latter oannot dispose ^ 
of joint family property. (Shod* Lai. C. J. and- 
Le Bossignol, J.). PARMA NAND v. SHIV CHARAN - 
DAS. 59 I.O. 256 = 2 Lah. 69*8 L.L.J. 82* = 

21 P.L.R. 19 ai = A. I. R. 1921 Lah. 147.. 
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{HINDU LAW—Joint family—Alienation—Father 
—Son honnd. 

—Joint family—Alienation—Father—Son bound. 

-Property gifted to wife—She mortgaging it 

and borrowing money for payment of previous 
debts binding on the family, in payment of her own 
debts and in payment of debts inourted on account 
• of expenses for defence of her husband in a crimi” 
nal case—Decree is binding on sons for the amounts 
-excepting the debts incurred by the mother on her 
•own behalf ; 24 Horn. 135 and 34 Mad. 183, Follt 

and Kendall, JJ,), TarA KiSAN v. 
Harkishen das. 108 I.C. 114=50 All. 447 = 

26 A.L.J. 116=A.I.R. 1928 All. 251. 

, man who is a single owner and has no co" 

parcener can dispose of property whether it is 
-ancestral or not in any manner he pleases. A,n 
alienation made by the father at a time when there 
was no oo-parcener is a valid alienation and is 
binding on a subsequently born son. (hind- 

sav. J.G.). Kanahai Lad v. B. Nawab Begam. 

62 I.C. 811 = 8 O.L.J. 285 = 
A.I.R. 1921 Oudh 171. 

—Joint family—Alienation—Father—Validity of. 

-Mortgage by father to recover his self- 

acquired property—Sons are not bound—But if a 
-decree is passed against father sons are bound un* 
less they prove immorality or illegality of debt: 
17 O.C. 318; A.I.R. 1924 Oudh 394 ; A.I.R. 1923 
Oudh 227 and A.I. R. 1924 Oudh 84. Appl. (Hasan 

and liaza, JJ.)> Nand Lad v. Lmrai. 

93 I.C. 655 = 29 O.C. 260 = 

3 O W N. 353=1 Luck. 360 = 
A.I.R. 1926 Oudh 321. 

_ Mortgage neither for necessity nor to discharge 

antecedent debt—Only father’s share is liable. 

The words “would not bind more than his own 
interest” appearing in the third proposition of law 
laid down by the Privy Council in Brij Harain v. 
Mangal Prasad, A.l.B. 1924 P.O. 50 do not mean 
that the father is declared, to be competent to bind 
his own interest in a joint family estate by executing 
a mortgage deed to discharge his debt even though 
the debt is not incurred for legal necessity and is 
not an antecedent debt. All that the words mean 
is that if the deed is not found to be valid as a 
mortgage a simple money decree will be passed 
and the share of the father alone and not the whole 
estate will bo available to the decree-holder in exe¬ 
cution. (Kendall, A J.C.). JOKHU PANDE v. MATA 
Prasad Tewari. 83 I. C. 1044=27 0. C. 161 = 

A.I.R. 1925 Oudh 94. 
_No mortgage can be enforced against pro¬ 
perty belonging to a joint family unless it is esta¬ 
blished that its consideration was taken for the 
payment of an antecedent debt of the father inde¬ 
pendent of the mortgage or for legal necessity. 
'■(Kanhaiva Lai, J.C.). Ratan v. Sheo Lad. 

76 I. C. 1055=A. I. R. 1925 Oudh 35. 
_Tlje mere circumstances of the pious obliga¬ 
tion of a Hindu son to pay the father’s debt does 
not validate a mortgage which is invalid for want of 
legal necessity or of the necessity for the payment 
of antecedent debt : A. I. R. 1923 Oudh 150 ; 
air. 1924 P. C. 50, Foil. (TTazir Hasan and 
Neave. A. J. C$.). Gajadhar Baksh Singh v. 
Baijnath 79 l O- 104=27 O. C. 133= 

® 11 0. L. J. 264 = A. I. R. 1925 Oudh 9. 

_ Alienation by father for debt barred at date of 

talienation binds sons. 

A right to receive the payment of a debt, as dis¬ 
tinct from a right to enforce its payment, subsists, 
«ven after the remedy by action has become barred 
Aj time ; and U the debt exists and the debtor is 


HINDU LAW — Joint family — Alienation — 
Neoessity. 

willing to pay it by an alienation of the family pro¬ 
perty, such an alienation, If otherwise valid, can 
bind hia sons and grandsons to the same extent as 
if the said debt had been received by the debtor, 
and was sought to be recovered by the creditor by 
the atttachment and sale of the family estate : 
S3 Mad. 308; 6 Mad. 293; 43 All. 604; A.I.R. 1922 All. 
402, Foil, ; 8 A.L.J. 1099; 35 All. 207; 41 Bom. 347, 
Dist.(Walsh, Ag. C.J., Piggott, Kanhaiya Lal,Daniels 
and Mukerji, JJ.). GAJADHAR v. JaganNATH. 

80 1. 0. 684=22 A. L. J. 601 = 

5 L. R. A. Ciir. 458 = 46 All. 775 = 
A. 1. R. 1924 All. 551 (F.B.). 

—Joint family—Alienation—Liability. 

- Joint mortgage by some members—One of them 

ca7i be made liable for the whole debt. 

Where some of the members of the joint family 
mortgage the joint properties, each of them repre¬ 
senting to the mortgagee that he had whatever 
share or interest did not belong to the others, it is 
no defence to a suit on the mortgage against one of 
them that the suit is time-barred as against others 
in view of the covenant to pay jointly and severally. 
Id such a case one of the mortgagors can be made 
liable for the whole debt and ho can have his 
remedy by contribution against other mortgagors. 
(Rankiyt, C.J. and Majumdar, J.). BBHARl LAD v. 
INDRA Narayan. 104 I.C. 206=45 C.L.J. 571 = 

31 G.W.N. 985= A.I.R. 1927 Cal. 665. 
—Joint family—Alienation—Manager. 

-Suit on mortgage by manager of joint family 

property—Court has power to enquire into propriety 
of transaction as also question of rate of excessive 
interest, onus of proving which lies on mortgage ; 
A.I.R. 1919 P.C. 12 and A. I. R 1923 P. C. 37, Rel. 
on. (Wazir Hasan, C.J, and Srivastava, J.). BAM 
Saran Misra tj. Jhuddar Singh. 

7 O .W.N. 479= A.I.R. 1930 Oudh 333. 
—Joint family—Alienation— Necessity. 

-A creditor who lends after satisfying himself 

as to the existence of necessity is not bound to see 
to the application of the money in the case of an 
alienation by the manager of joint Hindu family. 
(Ramesam and Jackson, JJ.). GANQADHARA 
Praharaj V. Sri Dinabandhu santra. 

1929 M.W.N. 84S. 

- Enquiry by alie^iee—When necessary. 

In the case of an alienation of joint family pro¬ 
perty where the existence of the debts turns out to 
be true bona fide enquiry on the part of the lender 
as a mode of justifying the transactiou is necessary. 
It is only where the debt turns out not to be true 
and the representations made to the creditor turn 
out to be false that a second heading namely whe¬ 
ther the lender made 6on.a fide enquiries and got 
satisded by his enquiries that there is a necessity 
becomes material. (Ramesam and Jacksoiv, JJ.). 
GANQADHARA PRAHARAJ V. SRI DINABANDHU 
SANTRA. 1929 M.W.N. 845. 

- — " A sale-deed by the manager of a joint Hindu 
family of ancestral property without any legal 
necessity is void from its inception: 
A.I.R. 1922 Oudh 257; A.I.R. 1923 P.C. 189, Rel. on. 
(Wazir Hasan, Ag. C.J. and Pullan, J.). Shbo RAJ 
V. AJDDHIYA. 116 I.C. 193 = 6 O.W.N. 213= 

4 Luck. 503=A l.R. 1929 Oudh 284. 

-Alienation by a junior member, though not 

a karta, if for necessity is valid: A.I.R. 1921 Pat. 48 
and A.I.R. 1922 Pat. 553, Rel. on. (Sulwant Sahay 
and Maepherson, JJ.). RAMDAS SiNGH v. Tanak 
, SINGH. Ill I.C. 31 = 9 P.L.T. 788= 

' A.I.R. 1928 Pat. 557. 
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HINDU LAV — Joint familiy — Alienation — 
Necessity. 

- Son's liability. 

The managing co-paroener of a joint undivid¬ 
ed estate cannot alienate or burden the estate 
gua-manager except for purposes of necessity; 
but if he is the father and reversioners ate 
the sons he may, by incurring debt, so long as 
it is not for an immoral purpose, lay the estate 
o^n to be taken in exeoution proceeding upon 
a decree for payment of that debt: A.I.R. 1924 P.O. 
60, Foil. [Tek Chand and Agha Haidar, JJ.) Kali 
OHARAN V. JAGANNATH. 103 I.C, 227 = 

, A.I.R. 1927 Lah. 812. 

•-Where the facts were; firstly, that the alienor 

was a man of excellent character; secondly, that 
he bad a son whose interests be was not likely 
deliberately to prejudice ; thirdly, that the alie¬ 
nation remained unchallenged for a long time, 
and fourthly, the other property of the alienor was 
under mortgage. 

Held, that necessity for alienation may be 
inferred from these facts. {F/orde and Campbell, 
JJ.). 8UOHA Singh V. Kaloo. 96 I.C. 5 (Lab.). 

Alienation by manager’~^If sale for considera¬ 
tion is not tntich over the legal necessity and the trans¬ 
action is not an improper one, sale sbould not be set 
aside. 

In cases where the part of the consideration 
not justified on the grounds of legal necessity is 
small, sale should not be set aside, and where it 
is insignificant the sale should even be upheld * 
48 All. 183, Bel. on. 

Where it is necessary to sell property in order 
to diseharge a binding legal obligation, the pur¬ 
chase price must occasionally exceed the actual 
cash requirements, and unless it appears that the 
transaction itself was an improper one or that 
some more advantageous arrangement could 
have been made, the Courts should be slow to 
set aside a sale to a bona fide purchaser merely 
because the consideration paid is somewhatgreaier 
than the actual requirements of the joint family. 
{Dawson-Miller, C.J. and Foster, J,). ACHUTAN 
AND JHA V. SURJANARAIN JHA. 95 I.C. 991 = 

5 Pat, 746=7 P.L.T. 719= 1926 P.H.C.C.274= 

A.I.R. 1926 Pat. 427. 

- Mortgage by some mevibers—Legal necessity 

must he proved for rate of interest also. 

It is incumbent on those who support a mort¬ 
gage made by some of the members of a joint 
Hindu family to show not only that there was 
necessity to borrow but that it was not unreason¬ 
able to borrow at some such high rate and upon 
some such terms, and if it is not shown that 
there was necessity to borrow at the rate and upon 
the terms contained in the mortgage that rate aud 
those terms cannot stand. (Wazir Hasan and 
Neave. A.J.Cs.). Bakhtawab Singh v. Bakhta- 
war Singh. 78 I.C. 232= A.I.R. 1925 Oudh 235. 
- '••■Alie7iee must prove at least bona fide enguiry. 

The lender is bound to enquire into the neces¬ 
sities for the loan, and to satisfy himself as well 
as he can, with referonco to the parties with whom 
ho is dealing, that the manager is acting in the 
particular instance for the benefit of the estate. If 
ho does so enquire, and acts honestly, the real 
existence of alleged sufficient and reasonably 
credited necessity is not a condition precedent to 
the validity of his charge, and under such circum¬ 
stances, he is nob bound to see to the application of 
tho money. {Scott-Smith and Fforde, JJ.). RODHA 
Ram V. amar Chand. 77 I.C. 333=5 Lah. 208= 

A. I. R. 1924 Lah. 141. 


129^ 

HINDU LAW—Joint famlly^AUehation—PavtL 

tion. 

—;-LegroZ necessity—BecitaU are sufficient ■wherer 

evidence is impossible. 

A recital is not a substitute for evidence of the 
facts which a creditor must prove. No party can 
be asked to prove what is impossible and when ther 
proof of the facts justifying legal necessity of 
repioseutations in respect of such a necessity has. 
become impossible by lapse of time, the reoital'. 
would be sufficient evidence to support the deed». 
provided that there are independent oiroumstanoes- 
which ate such as would justify a reasonabla- 
belief in the truth of the reoital: 86 All. 187 and/ 
44 Cal. 186, Foil. {Waeir Hasan, A.J.C.). Ram 
Nath v. Ram Harakh. 76 I.C. 770= 

80 I.C. 471 = 10 O.L.J. 245= 
A.I.R. 1924 0adh49. 

- Mortgage by Karta for business—Onus is on^ 

mortgagee to prove necessity for business* 

When the manager of a joint Hindu family 
mortgages joint estate, it must still be inoumbeni. 
on the parties supporting the mortgage to prove- 
that tho money raised on the mortgage was- 
required for family purposes No doubt if the 
family is carrying on trading business, it would, 
be very much easier to prove that the money wa& 
required for the purposes of that trade, and so^ 
for family purposes, than if the family ware mere 
agriculturists. But it is not necessary inference 
that because the manager was carrying on business 
and because he raised moneys by mortgaging; 
family property, that the money was necessarily 
required for the purpose of the joint family busi¬ 
ness. {Macleod, C.J, and Crump, J.). VlTHAD 
Yesrwant V. Shtvappa RIallappa. 

72 I.C. 659=25 Boin.L.R. 323 = 47 Bom. 637= 

A.I.R. 1923 Bom. 265. 

-A co-parcener in a joint Hindu family cannoti 

be predicated to have any share of his own in the- 
joint family property until partition and therefore- 
any alienation by him of the joint family pro¬ 
perty w'ithout any benefit to the family cannot be- 
upheld even to the extent of his share: 21 F.R. 
1912, Foil. (Le Rossignol and Wilberforce, JJ.). 
MUNSHI Lad V. SOHAN LAIi. 68 I.C. 881 = 

3 L.L.J. 137. 

- Mortgagee praying for personal decree against 

executants—No question of legal necessity arises. 

Where joint family property is mortgaged- 
but tho mortgage debt is not sought to be enforced 
against the mortgaged property and only a simple- 
money decree is asked for in respect of it. then no< 
question of legal necessity arises and in the 
absenoe of fraud, undue infiuenoe, or other oir- 
cumstanocs which would invalidate the contract, 
the members who entered into the mortgage, are- 
olearly liable and the representatives of the execu¬ 
tants who are dead are liable to the extent of the- 
assets of the executants who are dead which have 
come into their hands; > 39 All. 437, Bel. an. 
(Daniels and Lyle, A.J.Cs.). PRAG DiN t». BHAG- 
wati Shai. 66 I.C 687= 

8 0. L. J. 418 = A.I.R, 1921 Oadh 193. 

—Joint family—Alienation—Partition. 

- Alienee's right to get vendor's share is only- 

equitable. 

The right of the purchaser to have the property 
of his purchase allotted exclusively to his vendor^a- 
share is not an absolute right, but is in the naturo- 
of an equitable right and the Courts do as a. 
matter of fact take this into oonsidemtion in ad¬ 
justing the equities between the parties, as far 
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posBible. {Kirikhede, Offg. A.J.C.). Bhanbao v, 
GANG!. 93 I.C. 734=* 23 N.L.R. 184- 

9 N.L.J. 170=A.1.R. 1926 Nag. 453. 

Where a member of a Hindu joint family 
mortgaged his undivided share and in the subse¬ 
quent partition the property to which the mortgage 
related was allotted wholly to another member of 
the family but was sold in execution of the mort¬ 
gage decree obtained by the mortgagee. 

Held, —he (the member to whom the property 
had been allotted in partition) could recover the 
property sold. {Daniels and Neave, JJ.). NaraiN 
V. Ram SARAN. 83 I.C. 490^^22 A.L.J. 853= 

5 L.R.A. CiY. 731 = A.l.R. 1924 All. 871. 

-Llortgage by one member—Partition—ilort- 

gaged property allotted to another and other pro¬ 
perty allotted to mortgagor—Substituted property 
comes under the mortgage. {Prideaux and Kitikhede, 
A.J.Cs.). BALiRAM Singh v. Ramchandra. 

78 I.C. 77 = A.I.R. 1924 Nag. 393. 


—Joint family— Alienation—Rights of alienee. 

- Purchaser of undivided share is not entitled to 

joint possession. 

A purchaser of au undivided share of a joint 
Hindu family, if out of possession, should not bo 
given joint possession wLch the other co-paroenors 
but should be left to hU remedy of a suit for parti¬ 
tion • A.l.R. 1920 Bom. 399 and 39 Mad. 265, Bel. 
on. ' {Macyiair, A.J.C.). KAMTA PRASAD v. 
MADHAVRAO. 116 1.0.643 = 

12 N.L.J. 1 = 23 N. L. R. 28 = 


A.I.R. 1929 Nag. 69. 
_Alienation by the manager—Vendee is justi¬ 
fied in insisting on other adult members to be par¬ 
ties to the contract. {F/orrle and Addison, JJ ). 
SHAM DAS V. KISUAN CHAND. 110 I. C. 850 = 

9 Lah. 67 = 29 P. L.R. 310 = 
A.I.R. 1928 Lah. 154. 

_The purchaser of an undivided share of a 

Hindu oo-parcenor gets only an equity to 
enforce partition and takes the share when 
partitioned subject to all the liabilities on it in 
the hands of his vendor. {Cculis Trotter, C.J.. 
Krishnan and Cnrgenven, JJ.)- K. VBNKU Reddi 
V M VBNKU REDOT. 100 I.C. 1013=50 Mud. 533 = 

1927 M.W.N. 267 = 23 M L W. 784 = 
38 M.L.T. 342= A. I. R. 1927 Mad. 471 = 

52 M L J. 387 (F.B.) 

—Family divided in status but property not 
divided—Alienation by one member—Alienee need 
not sue for general partition. {Spencer, J.). Ven- 
KIAH V. GURAVIAH. 96 I.C. 290 = 

23 M.L.W. 604=A. I. R. 1926 Mad 757 = 

cA mr f. 1 can 


__ Execution purchaser of co’parcener's interest 

gets under certain circumstances good title to what he 
purchases. 

It is well OBtablisbod law that in families govern¬ 
ed by the law of the Mitakshara no co-parcener 
has in the joint family property any separate and 
defined share, although in Northern India at least 
a co-paroonet of such joint family property has a 
right to obtain a partition and on such partition 
ho will obtain a separated and defined share of the 
joint family property. A creditor of a co-paroener 
may, under certain circumstances, obtain a parti¬ 
tion of bis debtor’s share in joint family property, 
and when in execution of a decree a Court ’sells 
what is joint family property, as the property of 
the judgment-debtor the purchaser at the Court sale 
may under certain oiroumstanoea obtain a good 


HINDU LAW — Joint family — Alienation — 
Setting aside. 

title to what he purchases. {Sir John Edge.) SAT 
Narainu. BEHARI LAIj. 84 I. C. 883= 

1923 M.W.N. 1 = 23 A.L.J. 85=6 L R.P.C. 1 = 

6 Lah. 1 = 21 M.L.W. 378=27 Bom. L.R. 135 = 
82 I.A. 22=29 C.W N. 797 = 26 P.L.R. 81 = 
A.I.R. 1925 P. C. 18=47 M.L.J. 837 (P.C.). 

-Sale of his share by a oo-patoener—Suit for 

partition by the purchaser—Suit lies—Share pur¬ 
chased from the vendor to be given to him if pos¬ 
sible: 11 Bom. H. C. 72 and 11 Bom. H. O. 76, 
Foil. {Macleod, C. J. and Shah, J.). DHULABHAI 
DABHAIV. liAIiA DHDIjA. 64 I.C. 115 = 

46 Bora. 28 = 23 Bom. L. R. 777 = 

A. I. R. 1922 Bom. 137. 

'Sale by oo-owner of specific portion and deli¬ 
very of possession—Alienee’s possession is adverse 
to other co-owners—A co-owner’s possession of the 
area cannot be adverse to his co-sharers until he 
has definitely declared to them his intention of 
holdiog on his own behalf, but this principle does 
not applly to the alienee of a oo-sharer whose 
possession must be regarded as adverse to the oo- 
sharers from its oommenoemont. {Broadway, J .). 
ANWAR V. Kishan Singh. 71 I.C. 171= 

A.I.R. 1922 Lah. 205. 

Purchaser’s right is only on eguxty to work out 
his rights by partition suit — Cov/rts must decree pos' 
session to co'parceners. 

A purchaser has only an equity as against the 
other members of the co-patoenary to work out his 
interests by a suit for a general partition. In cases 
where possession of the property is claimed by a 
oo-patcener on the ground of the invalidity of tha 
alienation as against him, the Court must decree 
possession and simply declare the right of the 
purchaser to a partition. {Kumaraswami Sastri 
and Devadoss, JJ.). SUBBE GOUNDAN v. KriSH- 
NAMACHABI. 68 I.C. 869 = 43 Mad. 449 = 

1922 M. W. N. 269=15 M L W. 337 = 
30 M. L.T. 217=A.I.R. 1922 Mad. 112= 

42 M.L.J. 372. 

' Vendee from some of the members—Trans¬ 

feree from all the members can challenge the sale 
—No condition to re-pay the sale price to the for¬ 
mer, can be imposed for his obtaining possession. 
33 All. 783, Bel. on. [Dalai and Wazir Hasan, 
A. J. Cs.). Baghubar Pande V. Gokul Prasad. 

65 I.C. 107 = 24 o. C. 307 = 
A.I.R. 1921 Oudh 188. 

—Joint family—Alienation—Setting aside. 

—^^IHesne profits from alienee—When can be 
claimed. 

In a suit to sot aside a sale by a member of a 
joint Hindu family which is voidable no mesne 
profits can be allowed up to the date of suit when 
no notice is given to the alienee questioning the 
alien.ation; A.I.R. 1924 Mad. 81, Foil. {Bamesam, 
J.). (Nagur) PICHAI ROWETHER V. Rakappa. 

100 I.C 202= A.I.R. 1927 Had. 528. 

- Binding portion of consideration must be dis- 

tributed over all shares. 

Three brothers, one of them being a minor, 
formed a joint family. The major brothers and their 
mother, on behalf of the minor brother, sold the 
joint family property. The minor, on attaining 
majority, brought a suit to set aside a sale for 
want of necessity. It was found that two-thirds of 
the consideration was not for necessity and the 
remaining one-third bad benefitted the plaiutifi. 

Held, that according to accepted equitable princi¬ 
ples, In the absence of anything appearing to the 
contrary, the consideration for the sale must be 
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HINDU IiAW — Joint family — Alienation —• 

Setting aside. 

distributed over the whole of the ■ property sold in 
proportion to the value of each part. There is no 
ground for supposing that one portion of the oon* 
eideiation is allocated to a particular share and 
the other portion to the other share or shares. The 
valid portion of the consideration, as well as the 
invalid portion, must be distributed over the shares 
of the three brothers equally. The consequence of 
this apportionment is that the plaintiS’s one-third 
share must be treated as charged to the extent of 
one-third of the valid portion of the consideration*. 
A. I, R. 1924 Nag. 109 and 37 Mad. 435, Foll.\ 
32 N. L. R. 161, Diss. from, {Kinhkede, 

Radha Kishan V. Bisan Singh. lOl I.G. 262= 

A.I.R. 1927 Nag. 379. 

■•Mesneprofits against alienee—When allowed. 

Where a sale-deed, challenged as being one with¬ 
out necessity, has not been unconditionally set 
aside, but the plaintiff is held entitled to get it set 
aside on payment of his quota of the valid portion 
of the consideration, the vendee must necessarily 
be deemed to be lawfully in possession until the 
sale is set aside, and he is therefore not accountable 
for mesne profits ; A.I.R. 1918 P. 0. 118, Foil. 
(Kinkhede, A. J. C ). RODHA KiSAN v. BISAN 
Singh. 101 I.O. 262* A.I.R. 1927 Nag. 379. 

-Mortgage set aside—Court may in equity 

order payment of certain amount as condition 
precedent to recovery of property. (Waeir Hasan, 
A.J.C.). Gauri Shankar v. Badri N.ath. 

88 I.G. 474 = A.I.R. 1923 Oodh 683. 
-Right of the co-parcener to challenge aliena¬ 
tion is not lost even where a manager is able to 
give discharge : 31 All. 156, Foil., though doubted-, 
•So All. 380, Appr. {Daniels, J.). ISH DAT 
Tewari V. Tameshar. 79 I.C. 296= 

3 L.R.A. Civ. 337= A.I.R. 1924 All. 916. 

—Joint family—Alienation—Subsequent birth. 

-Members of a joint Hindu family born after 

the alienation of the family property by another 
member of that family cannot question the validity 
of that alienation : 33 All. 283; A.I.R. 1925 P.O. 33 
and A.I.R, 1924 All, -798, Bef. {Tek Chand and 
Agha Haidar, JJ.). BEGlRAMv. SARDARI LAL. 

A.I.R. 1930 Lah. 613. 

— Subseqtiently horn co-parceners get neither a 
new cause of action nor a new starting point for 
limitation. 

Where a suit is brought to contest an alienation 
of joint family property it is from the date on 
which the cause of action arose that period of 
limitation must be reckoned. Subsequent birth of 
a co-parcener does not create a fresh cause of 
action or a new starting point from which limita¬ 
tion should be reckoned. By the express terms of 
the section the extended period of three years after 
majority can only be claimed by a person entitled 
to institute the suit at the time from which the 
period of limitation is to be reckoned, A person 
who was not in existence at the time does not 
come within this description and therefore is 
entitled to the three years’ extension. (Sir* 
Lxwrence Jenkins.) Ranodip StNGH v. Pbrmbsh- 
WAR PerSHAD. 86 I.C. 249=23 A.LX 176- 

27 Bora. li.R. 173=21 M L W. 236* 
32 I,A. 69=6 L.R P C. 47=1923 M.W.N. 262- 
12 O.L.J. 74 = 2 O.W.N. 1 = 47 All. 185 = 
27 0.0. 343=29 O.W.N. 666=26 P.L.R. 113= 
A.I.R. 1923 P.C. 33 = 48 M.I-.J. 29 (P.C.). 

■No new cause of action, nor new starting point 
for limitation. 


HINDU JUAV — Joint family — Alienation’^ 
Validity of. 

A son born in a joint Hindu family acquires by 
birth interest iuaaoestral property but does not 
acquire any interest in any right to sue. The cause 
of action accrues after an alienation when the pur¬ 
chaser takes possession (see Art. 126, Limitation 
Aot), and a new cause of action does not accrue 
upon the subsequent birth of a son in the family. 

The aftor-boin son does not acquire a fresh cause 
of action and a fresh period of limitation does not 
start from the date of his birth. In his case the 
time from which the period of limitation Is to be 
reckoned is the date of the transfer and when he 
was nob born on that date and was under no disabi¬ 
lity he oannot obtain the benefit of the provisions of 
S. 6 of the Limitation Act. He can take advantage 
of any cause of aotiou existing at his birth and sue 
within the period of limitation but oanuot start a 
fresh period at his birth : 8 W. R. 285; 4 All. 129, 
Foil.; 24 O.C, 330; 1 Lah. 558, Ref. to. {Dalai, J.). 
SiKANDAR Singh V. Bachohu Pande. 

82 I.G. 307 = 5 L.R.A. Civ. 663= 

A.I.R. 1923 All. 34. 
- — A oo-parcenet not born on date of alienation 
by his father and uncle and who separated before 
suit can't set aside the alLenatioa; A.I.R. 1922 All. 
342, Dist. {Daniels, J.). ISH DAT TEW.ARI 1>. TAME¬ 
SHAR. 79 I.C. 296=3 L.R A. Civ 337= 

A.I.R. 1924 All. 916. 

•—No new cause of action. 

Although it cannot be disputed that a subsequent¬ 
ly born Hindu son has a right to avoid an aliena¬ 
tion which took plaoe at a time when other mem¬ 
bers of the family, not parties to the deed, were 
alive, it does not follow that he has a fresh start 
for the purpose of limitation from the time of his 
birth. When an alienation is made which is not 
justified by necessity a cause of aotiou arises iu 
favour of the other members to have it set aside 
and to recover possession from the alienee but 
there is only one cause of action in favour of the 
other members of the family. Successive causes of 
action cannot arise as new members are born year 
after year: 33 All. 654; 19 A.L.J.R. 978, Dist. 

[Sulaiman and Kanhaiya Dal, JJ.^. SITARAM 
CHEDDI Singh. 83 I.C. 1052=5 L.R.A. Civ. 634 = 
22 A.L.J. 809=46 All. 882= A.I.R. 1924 All. 798. 
-Mortgage after birth, to discharge mortgage 
executed before birth is binding. 

Where the entire ocnaidoratlon for the mortage 
deed in suit consisted of money due on a previous 
deed executed by persons who were on that date 
solo owners of the property, the minor members 
born after the previous mortgage but before the, 
mortgage in suit oannot dispute the consideration 
ofthe mortgage in suit: 83 All. 283 and 20 A.L.J. 
333, Ref. (Mears, C.J. and Piggott, J.). PABTAP 
Singh v. BohraNathu Ram. 79 I.C. 234= 

43 All. 49= A.I.R. 1923 All. 197. 

—Joint family—Alienation—Salt to enforce. 

'■Mortgage suit against family—.All members 
joined as patties, and not only the Karta—Suit by 
miner members to set aside mortgage decree 
Mortgagee cannot plead that they were not 
necessary parties. {Das and Adami, JJ.)- 
Ganganand Singh v. rambshwab Singh 
Bahadur. 102 I. C. 449=8 Pat. 388- 

8 P.L.T. 730= A.I.R. 1927 Pat. 271. 

—Joint family—Alienation—Validity of. 

- ‘—Manager—Alienation by—Subsequent assent 

of junior members, if can validate. ^ 

Quaere.-—Whether in the case of alienation o£ 
joint family property the later assent by the mem* 
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:HINDU IiJLW ~ Joint family — Alienation — 

Validity of. 

-bers will help to validate a transaotion which was 
void at its inception. {Ramesam and Jackson, JJ.), 
^Gangadhaba Pbaharaj MAHAPATBO V. Sbi 
D lNABANDU SANTBA MAHAPATRO. 

1929 H.W.N. 845. 

-A member of a Hindu joint family who was 

never in exclusive possession of a plot cannot trans- 
.ier it by the deed of ‘birth’ which generally implies 
an under*propcietary right: 14 0.0.41; A.I.R, 
1924 Oudh 60; A. I. K. 1927 Oudh 467, Rel. on. 
iRaza, J.), DUKHi Singh v. Sarju Devi. 

107 I.C. 178=4 O.W.N. 1228= 
A.I.R. 1928 Oudh 113. 

- Transfer hy one member to another member is 

void. 

A member of a joint undivided Hindu family 
cannot legally transfer a portion of the joint family 
property to another member of the family. No 
interest can pass under such transfer and it need 
not be set aside : 41 Mad. 612, Diet. {Rafique and 
Rtuart, JJ.). Ram Chand v. Mathura Chand. 

60 I.C. 896 = 19 A.L.J. 299= A.I.R. 1921 All. 298. 

—Joint family—Alienation—What is. 

-Permanent lease is an alienation—Legal 

necessity or the benefit of the joint family estate 
miust be proved : A.I.R. 1917 P.C. 33. Foil. {Kendall 
■and JSfiamattillah, JJ.). Basdeo Narain v. 
MUHAMMAD YUSUF. 116 I.C. 491 = 51 All. 285 = 

26 A.L.J. 1313=9 L.R.A. Rev. 321 = 

A. I. R. 1928 All. 617. 
—Joint family—Ancestral property. 

- Ancestral property of sole surviving co-par- 

■cener and self'acquisition—Difference between. 

Pet Patkar, J. —“There is a substantial difier- 
-enoe between the self-acquired property of a person 
and the ancestral property which comes into his 
hands and of which he i-i possessed as the sole 
surviving co-parooner. He can make a gift or a 
bequest of the self-acquired property even though a 
Bon born or adopted be in existence, but in respect 
of the ancestral property of which he is possessed 
.as the sole surviving co-parooner, he cannot make a 
gift or bequest as soon as a son is either born or 
adopted.” {Uarten, C.J. and Patkar, J.). BHIKUBAI 
CHUNHjAL V. MANILAL. 

32 Bom. L.R. 1217 = A.I.R. 1930 Bom. 517. 

-—A substantial nucleus of ancestral property 

in certain property owned by a person gives the 
character of ancestral property to all the property' 
owned by him. {Tek Chand and Agha Haidar, JJ.). 
BELi Ram 0. Bardari Lal. 

A.I.R. 1930 Lah. 613. 
——The mere fact that the name of common 
jinoestor appears in the settlement pedigree table 
is, by itself and without more, insufficient to prove 
that the land in possession of his descendants was 
.once held by him : A. I. R. 1927 Lah. 477, Rel. on. 

,(Tek Chand, J.). KiSHAN Singh v. Lachhman 
£)A8. 122 I.C. 109= A.I.R. 1930 Lah. 238. 

_^There is no presumption that the property in 

-the hands of a member of a Hindu family is joint 
or ancestral property. The character of such pro¬ 
perty must be established by the plaintifi who 
-seeks to lay a claim to it : 8 N. L. R. 82 and 
A.I.R. 1926 Nag. 889, Foil. (Findlay, J.C. and 
Subhedar, A.J.C.). Trimbakdas v. Mt. Matha- 
£AT. 124 I. 0. 609= A.I.R. 1930 Nag. 225. 

- House is no nucleus. 

A house in which the members reside cannot 
■in law furnish a nucleus for acquisitions so as to 
clothe them with the character of anoestral pro- 
^rty: A.I.R. 1926 Nag. 389, Foil. {Findlay, J.C. and 


HINDU LAW—Jolntfamlly—Anoestral property. 

Subhedar, A.J.G.). TRIMBAKDAS v. MT. MATHA- 
BAI. 124 1. C. 609 = A.I.R. 1930 Nag. 223. 

-Even the joint acquisitions of two brothers 

without the aid of any income from the anoestral 
nucleus would not make the property in their 
hands “ anoestral property.” {Findlay, J. C. and 
Subhedar, A.J.O.). TRIMBAKDAS v. MT. ivlATHA- 
BAI. 124 I.C. 609= A.I.R. 1930 Nag. 228. 

•There is no presumption in Hindu Law about 
any property being anoestral : 12 Bom. 122, Rel. on. 
(Stuart, C. J. and Srivastava, J.). MT. BbIJ 
Kunwar-u. Sankata Prasad. 123 I.C. 849= 

6 O.W.N. 963= A.I.R. 1930 Oudh 39. 
- Additions to ancestral house—When not ances¬ 
tral property. 

No doubt where a Hindu father and son live 
together and have an ancestral house any addition 
made to that house is to be presumed to have been 
built out of the nucleus of joint family property. 
But this does not apply to a oaae where the father 
and son carry on their independent callings and are 
not shown to have any common lund or funds or to 
have pooled their incomes : A.I.R. 1927 Mad. 676, 
Rel. on. {Broadway and Harrison, JJ.). THARE- 
SBER V. Ram Chand. 119 I.C. 239= 

11 L.L.J. 85= A. I. R. 1929 Lah. 468. 

- Nature of the property must be proved^No 

presumption either way. 

There is no presumption that the property in 
the hands of a separated member of a Hindu family 
is joint family or ancestral property. The joint 
or anoestral character of the property in dispute 
must be established by one who claims a share in 
such property. 

Where the Courts below accepted as true the 
evidence that S and C were separate in mess as 
well as in property in the absence of any evidence 
to prove that the properoy in dispute originally 
belonged to a common ancestor of S and C or that 
it was acquired by S with the aid of ancestral 
nucleus, the lower Courts were perfectly justified 
in holding that the property in suit which admit¬ 
tedly stood recorded in the sole name of S was his 
self-acquisition and not joint ancestral property in 
which C or his descendants had any interest : 
8 N. L. R. 82 and A. I. R. 1926 Nag. 389, Foil. 
{Subhedar, A.J.C.). Habi v. Bangh. 

120 1. C. 402 (Nag ). 
- Suit for recovery of possession of ancestral pro¬ 
perty — Burden of proving that property is ancestral 
is on plaintiffs. 

Ordinarily as between two Hindu brothers 
there is a presumption of jointness ; but once a 
suit is brought for the recovery of possession of 
a certain property that has passed oub of the 
family of which the plaintifis are members, and 
when in that suit it is contended by the defen¬ 
dants, that the property sought to be recovered by 
the plaiutiffs was not the ancestral property of the 
plaintifis, the burden of proving that the property 
was ancestral lies on the plaintiffs : 35 Cal. 1039 
(P.C.), Foil. {Iqbal Ahmad, J.), Lachman DubE v, 
AMBiKA Lube. 100 1. C. 444= 

A.I.R. 1927 All. 366. 
-The share which a co-parcener takes as thq 
share of him and his branch on his separation is 
ancestral property. (Sir John Edge.) HABI 
Bakhsh V. Babu LAL. 83 I.G. 418 = 

22 A.L.J. 254=34 M.L.T. 70=5 Lah. 92= 
5 L.R.P.G. 113 = 51 I.A. 163=28 G.W.N.933= 
1924 U.W.N. 650 = 20 M.L.W. 408= 
26 Bom. L.R..1108= A.I.R. 1924 P.G. 126= 

47 M.L.J. 938 (P. 0.). 
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HINDU LAW—Joint family — Ancestral pro¬ 
perty. 

— Per Buclcnill, J.—Property from mother is 
not : 26 M. 678; 36 Cal. 1039; 3 P.L.J. 188, Foil. 
{Dawson MiUer, C. J. and Bucknill, J.), HARI 
Prasad Singh v, Sourendra Mohan Singh. 

66 I.C. 945 = 1 Pat. 506 = 3 P.L.T. 709 = 

A.l.R. 1922 Pat. 450. 

—Joint family—Benami. 

— -Property standing in wife’s name is not pre¬ 

sumed to belong to her husband unless it is proved 
that husband advanced money for its purchase : 
8 Mad. 214. Bel. on ; A I.R. 1925 P. C. 181, Expl. 
{Krishnan and Yenhatasuhha Bao, JJ.). OFPIClAli 
ASSIGNEE OF MADRAS V. NaTESA GRAMANI. 

98 I. C. 660 = 38 M. L. T. 193 = 
A. 1. R. 1927 Mad. 194 

-There is no presumption that a property 

standing in the name of a Hindu female, who 
is a member of joint Hindu family belongs to 
the joint family and is not her stridhan pro¬ 
perty; 26 Cal. 871 (P.O.); 13 Cal. 181 (P.C.); 

8 Mad. 214; 29 Bom. 306, 3 Pat. L. W. 341 and 
33 C.L.J. 201, Foil. {Mookerjee and Choizner^ JJ.). 

Bhuban MoHiNi Dasi V. kdmud Bala dasi. 

82 I.C. 934=28 C.W.N. 131=39 C.L.J. 140 = 

A.l.R. 1924 Cal. 467. 

-Where property is purchased by a joint 

Hindu family in the name of a female member 
thereof who has right to maintenance out of joint 
family property, she cannot be said to have such an 
interest in the purchase as would take her case 
out of S 66, C.P. Code: 12 Pom. L. R. 317 and 29 All 
657, Foil. {Tudball and Sulaivian J J.). BaiJNATH. 
Dab V. BiSHEN Devi. 63 I.C. 676=43 All. 711 = 

19 A. L. J. 787= A.l.R. 1921 All. 189. 

• -Properly standing in Oie name of a daughter' 
in-law cannot be presumed to be joint family. 

As the normal state of a Hindu family is one of 
jointness in moss, worship and estate, the presump¬ 
tion ie that all propjrty acquired by or in the 
possession of a joint member is joint property. But 
it is well settled that as such presumption is found¬ 
ed on the fact of union, there can be no presump¬ 
tion where the disputed property stands in the 
name of a non-co-parconer, such as a son-in law, or 
a female member of the family. Thus because the 
property stands in the name of a daughter-in-law 
of the family, it cannot be presumed that she is 
not the beneficial owner. {Mookerjee. Ag. C. J. ana 
Fletcher, J.). PROTAP CHANDRA v. SARAT 
Chandra. 62 I.C. 349 = 33 C.L.J. 201 — 

25 C. W.N. 544= A.I,R. 1921 Cal. 101. 
—Joint family—Breaking of. 

- Effect of conversion. 

Where a member of a joint Hindu family 
becomes a convert to another religion, there ^ 
break in the joint status of the famliyt 29 All. 48 
and 33 All. 356 (P. 0.), Bel. on. (Sulaiman ^ 
Ecndall. JJ.). Mt. BBAOWAN DF.y. ^SBib^Stnoh. 

—Joint family—Constitution of. . 

-Under the Hindu Law there can be no joint 

family consisting of two females. All a can 
happen is that a female can succeed as ^ir in 

certain cases* {Misra and Sasat 

WAQT RAI V. JAGANNATH PRASAD SAND^N. 

119 I.C. 872= A.l.R. 1930 Oudh 184. 

-- Illegitimate sons~If co-parceners wxth father 

—Joint family. .. . „:*i, 

A father and his illegitimate sons ’"ith 

him do not form a joint Hindu family with all its 
legal implications and consequences nor has the 
father power to admit his illegitimate son as a 


HINDU LAW—Joint family—GastdmaFy Law. 

co-parcener. But on the death of the father tho 
illegitimate sons form a joint Hindu family in 
regard to the properties which they inherit from^ 
him and they have no power to dispose of the pro¬ 
perty by will. (Afad^ati^r andPatkar, JJ.). Shamit 
V. Babu Aba. 110 I. C. 116= 

52 Bom. 300=30 Bom. L.R. 438= 

A.l.R. 1928 Bom. 183. 
- Existence of property is not a necessary inci¬ 
dent, to joint status. 

There is nothing in Hindu Law whioh statea- 
that the properties to be called joint family pro¬ 
perties should be immovable properties or that- 
there should be any minimum value which is re¬ 
quired to constitute a joint family. Nor is tbero 
anything in Hindu Law whioh says that posses¬ 
sion of property is necessary requisite for the con¬ 
stitution of a joint family.. A joint family is com¬ 
posed of persons who live together and who are 
joint in food and worship and the possession ofi 
property is not a condition precedent to the estab¬ 
lishment of their status. (Eumaraswami Sastr* 
and Krishnan, JJ.). JANAKI RAM CHETTT 
NAQAMONI MDDALIAB. 98 I.C. 662= 

49 Mad. 98 = 22 H L.W. 801 = 
A.l.R. 1926 Mad. 273=90 M.L.J. 413. 

■--There is no rule of Hindu Law under whioh 

a daughter’s son and his maternal grandfather 
are deemed to be members of a joint Hindu family. 
{Sulaiman, J.). DUNQAR V. JAHANGIR. 

87 I.C. 698= A.l.R. 1925 All. 775. 

—Joint family—Contract. 

-—Manager of joint family can enter into a. 

valid contract on behalf of the joint family. 
{ShadiLal, C.J. and Broadway, J.). GHULAM 
HUSSAIN V. TULLA SHAH RAM SARAN. 

120 I.C. 170= A.l.R. 1930 Lah. 142^ 

- Contract in favour of manager personally-— 

Not enforceable by other members of his family after 
his death. 

Where A executed an agreement to sell in favour 
of B personally and received Rs. 2,000 as earnest 

money, and thereafter B died, ^ 

Beld, that the other members of the joint family’ 
of which B was the manager cannot sue to enforce 

the contract against A but that A was bound to- 

refund the earnest money received by him. \Das 
and Maepherson, JJ.). RAMDULARI KUER V. JANO 
BAHADUR. 77 I.C. 378 = 1923 P.H.C.C 247=- 

A.l.R. 1923 Pat. 389. 

—Joint family—Customary Law. 

_ Son in Punjab is entitled to claim joint pos¬ 
session with father. 

In the Punjab a son is entitled to sue at any 
rate, for joint possession of the family property, 
although he is not entitled to claim partition o6 
such property during the lifetime of his father 
A.l.R. 1923 Lah. 255, Foil. ; 105 P. R. 1917, Bef^V 
85 P.R. 1915, Bel. on. (Bhide, J.). Hardatal MAL 
V. MULK raj. 113 I.C. 344^ 

A.l.R. 1928 Lah. 911. 

-The Courts are not bound to convert a sai® 

executed by the manager of a Hindu joint 
into a mortgage, even if necessity for one-fifth o 
one-sixth of the total consideration has not been 
established. {Shadi Lai, C.J. and Johns^, JJ 
NATHU o. PATTU. 110 I.C. 269 (Lah.J* 

-Mere attachment of ancestral property of » 

joint family, governed by the customary law w 
imposes a restriction on alienation by propr e 
bis ancestral property does not give * 
action to his sons to get a declaration -that 
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HINDU LAW—Joint family—Dancing girls. 

reversionary rights should not be affected. {Shadi 
Lai, C.J. and Lumsden, J.). CHET BAM v. 
Spbdding and Co., Ltd. 74 I. C. 479= 

5 L.L.J. 234=A.I.R. 1924 Lah. 52. 

—Joint family—Dancing girls. 

--Three dancing-girls living together—One 

only earning and purchasing property in her own 
name—No joint funds available for purchase— 
Purchase is not for the whole family. {Krishnan 
and Venhatasicbba Rao, JJ.). Kannammad v. 
RAMATHILAKAMMAL. 97 I. C. 632 = 

A. I. R. 1927 Mad. 38. 
—Joint family—Dayabhaga. 

- No Joint faviily of father and sons. 

Under the Dayabhaga there cannot be a joint 
family consisting of the father and the sons be¬ 
cause 60 long as the father is alive he is the 
master. The sons may acquire separate properties 
of their own but they have no concern whatsoever 
■with the joint family property if any property can 
be BO called during the life-time of the father. 
Sons after the death of the father may form a 
normal Hindu joint family. But the test is whether 
they are joint in food, worship and estate. 
{B. B.Ohoseand Panton, JJ.). GOURANQA SUNDAR 
MlTBA V. MOHENDRA NARAYAN. 104 I. C. 694= 

46 C.L.J. 175= A.I.R. 1927 Cal. 776. 
-- ^ pecson in more affluent circumetancds 
supporting his brothers—Poor brothers do not form 
joint family with him. {B. B. Ohose and Panton, 

JJ\ GOURANGA SUNDAR MITRA V. MOHENDRA 

MARAYAN 104 I. C. 694 = 46 C.L.J. 175= 

NARAYAN. lu A I. R. 1927 Cal. 776. 

_Self-acquisitions— Dayabhaga— Presumption 

that all property acquired during the time the 
family remains joint docs not apply when family 
consists of father and his sons ; 31 Cal. 448. Expl. 
{Oreaves and Mukerji, JJ .). 

LAIi Mohan. 91 I. c. 681 —42 c. L. J. 486— 

A. I. R. 1926 Cal. 361. 

__ j^ew trade started by K&Tt&~AdJudicaHon of 

adult memberS'-^^inor's share in family property is 

not liable. » ^ u. 

In a joint family govorned by the Dayabhaga 

School carrying on ancestral trade the inability of 
a Xarfa to iinpo.se on a minor co parcener the risks 
and liabilities of a now business started by himself 
is well-established. No property belonging to the 
minor can vest by the adjudication in the Receiver. 
{Sir Laurence Jenkins.) SANYASI CHABAN MAN* 
DAL V. KRISHNADHAN BANERJI. 67 I.C. 124 = 
20 A L.J. 409 = 24 Bom. L.R. 700 = 35 C.L.J. 498= 

1922 M-W.N. 364 = 30 M.L.T. 228 = 
49 Cal. 560 = 26 C.W.N. 954=16 M.L.W. 536= 

49 l.A. 108= A.I.R. 1922 P.C. 237 = 

43 M. L. J. 41 (P.C.). 
——^—Acquisition in the name of a member — Pre¬ 
sumption is, it is self-acquisition. 

Under the Dayabhaga School of Hindu Law 
where one of the members of a joint family acquires 
property in bis own name during the life-time of 
hia father the burden of proving that the property 
was not the self-acquired property of that member, 
but in reality belonged to the father, lies on the 
party making the assertion. {Newbould and Abdul 
Majid, JJ.). NiBARAN Chandra Sen Gupta v. 
SASHI BHUSAN Sen. 60 I.C. 729 (Cal.). 

—Joint family—Excloflion. 

- -Ouster—When presumed. 

Where for a long aeries of years the income paya¬ 
ble to the tenants-in-common of a Hindu family 
is in fact enjoyed by them in shares contrary to 
■those to which they are entitled originally by law. 


HINDU LAW—Joint family—Family propertyv 
—Borden of proof. 

the members acting on that view not by an agree¬ 
ment with each other but by way of admission itu 
certain documents or proceedings, neither an ouster* 
of co-tenants resulting in adverse possossion of pro¬ 
perties, nor some conveyance or agreement regarding 
the same can be presumed : A.I.R. 1928 Bom. 287, 
Rel. on ; 29 Bom. 300 ; 20 Bom. L. R. 967 ; 

A. I. R. 1922 Bom. 150 ; 18 Cal. 10 (P. C.) 

47 Cal. 274 and 8 B. H. C. (A. C.) 166, Ref. ; Fisl^r- 
and Taylor v. Prosser, (1774) 1 Cowp. 217, List.. 
{Marten, O.J. and Murphy, J.). MULJl NabotaMi 
V. Miralal Ramchandra. 121 I.C. 459 = 

31 Bom. L.R. 1067 = A-I.R. 1929 Bom. 424r 

- Notice — Ouster—What is. 

Mere notice by one co-sharer who redeemed.* 
mortgaged joint property to the other to the effect 
that, if he did not pay his share of the amount 
required for paying o5 the mortgage, he will have 
no right over the property redeemed is not sufficient 
to constitute ouster. If since the date of the notice 
the defendant has not been in possession of the - 
family property sufficiently long, it cannot be- 
presumed that such long possession amounts by 
itself to an ouster. {Macltod, C.J. and Shah, J.). 
KESHAV NARAYAN SHASTRI PBABHAVE V. RAM¬ 
CHANDRA GANESH PRABHAVE. 77 I. C. 521 = 

A. I. R. 1922 Bom. 156. 

—Joint family—Family property—Accretions. 

-Properties purchased with the assistance of' 

thfi joint funds are joint properties liable to be- 
divided amongst the members of the family: 
29 All. 244, Foil, {Wazir Basan and Neave, 
A.j.Cs.). Gaya Prasad v. Gibja Shankar. 

78 I.C. 574=11 O L.J. 286= 
A.I.R. 1924 Oudh 360. 
—Joint family—Family property—Burden of 
proof. 

- No presumption as to possession of properly — 

Onus is on the person alleging its existence. 

While there is a presumption that a Hindu, 
family is joint until the contrary is proved, there 
is no presumption that a Hindu family is possessed 
of property. The party alleging that the property 
held by an individual member of a joint family is 
family property, must show that the family was 
possessed of some property with the aid of which 
the property in question could have been acquired. 
If this is shown, and only then, the onns shifts to 
the party alleging self-acquisition to affirmatively 
make out that the property was acquired without 
any aid from the family estate; A.I.R. 3927 
Mad. 38, Foil.-, 33 All. 677 ; A.I.R. 3923 Mad. 262 ; 
A.I.R. 1929 P. C. 1; 32 T. O. 12 and 35 Cal. 
1035, Rel. on; 3 Cal. 315 (P.C.), Disc, and List. 
{Ananthakrishna Ayijar,J.). C. SANKARANARAYANA. 
MUDALIAR V. Tangaratna Mudaliar. 

A.I.R. 1930 Mad. 602. 
- Burden of x^roof as to property being joint de¬ 
pends upon circumstances. 

The onus of proof in a case where the property 
is said to be the joint property of a joint family 
must depend upon the circumstances of each parti¬ 
cular case. Where the family was joiut in mess, 
and estate at the time of the acquisition and there 
was a nucleus of joint fund, however small it may 
be, the onus is undoubtedly upon a member of the 
family to prove that the propt'rly, though purchas¬ 
ed in his name, was not a joint property. But the 
only fact that two brothers lived together alone 
does not throw any burden of proof on the plaintiffi 
more than is to be borne by him as plaintiff in a 
case to prove that the property was purchased by 
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-HINDU Lft.W-~Joint family—Family property 
—Common stock. 

one through whom he olaimed. {Suhrawardy and 
<3raham, JJ.). TRAIDOKYANATH V. CHINTAMANI 

DATT. 93 I.c. 426=30 C.W.N. 588 = 

A.I.R. 1926 Cal. 813. 

—Joint family — Family property — Common 
stock. 

- Property thrown in common stock is joint pro- 

perty. 

Whether property is joint family property does 
not merely depend upon whether it is acquired 
with joint family funds or whether there is a 
nucleus of the joint iamily property. Even pro¬ 
perty acquired by one of two joint brothers by his 
own exertions and thrown into common stock is to 
be regarded as joint family property, and their 
male issue necessarily acquires a right in it by 
birth: A.I.R. 1926 Bom. 408, Pel. on. (Jackson, 
A.J.C,). PUNJI V. GOVIND, 122 I.C, 446= 

A.I.R. 1930 Nag. 7. 

—Joint family—Family property—Conduct of 
members. 

■Property treated by the members as joint 
family property will be so treated by the Court 
also. (Napier and Odgers, JJ.). KriSHNASWAMI 
BATTAR V. SREENIVASA BATTAR. 76 I. C. 881 = 

30M.L.T. 168 = A.I.R. 1922 Mad. 341 = 

42 M.L.J. 124. 


Joint family—Family property—Exchange. 
■Where the gift was in consideration of the 


. . — --— ~ o — .... 

money derived from tho joint family fund, 

this property must bear the character of 
tho source of its acquisition and bo deemed joint 
family property. (Wazir Sasan and Neave, A.J,Cs.). 
Gaya Pr.^sad v. Girja Shankar. 78 I.C. 574= 

11 O.L J. 286 = A.I.R. 1924 Oudh360. 

—Joint family—Family property—Joint acqui¬ 
sitions. 

- Brothers may make properly joint without 

nucleus—It is a question of their intention. 

Where property is acquired in the course of a 
business carried on by members of a Hindu family 
by their joint labour, the property so acquired may 
•become joint family property, notwithstanding the 
fact that it was acquired without the aid of 
ancestral nucleus. In such oases it is a question 
of proof whether they intended to acquire the pro- 

■ perby as partners or as members of a joint family. 

Two brothers carried on a joint trade for 25 years 
and during the whole of that period they a 
common mess, they lived with their mother under 
the same roof and conducted themselves in every 
particular as members of a oo-parcenary. ^ Prom the 
funds of the joint trade they acquired immovable 
properties, obtaining sale-deeds indifierently in the 
name of one or the other and later on they executed 
deed of partition as between themselves • 

Held, that the brothers must be deemed to have 
traded jointly and acquired the property not as 
partners but as members of a oo-parcenary : 
A.r.R. 1926 Bom. 408, Bef. (Venkatasubba ^o, J.). 
VASUDEVA RAO V. SAKARAM RAO. 108 I.C. 301- 

27 M.Ii.W. 7S0=A.I.R. 1928 Mad. 412= 

54 M.L.J. 239. 

■ - Brothers acquiring property by joint labour-- 

Pro 2 )ertv is presumed to be joint famxly property and 
not merely joint. 

Where the members of a joint family acquire 
property by or with the assistance of]Oint family 
funds or by their joint labour, such property « the 
ijoint property of the persons who have acquired it, 
■Tvhether it is an increment to ancestral property or 


HINDU LAW—Joint family—Family property 
—Nacleas. 

whether it has arisen without any nucleus of 
descended property. If a single individual acquires 
a fortune by his own exertions, without any assist¬ 
ance from the ancestral property his issue would 
certainly take no interest in it. If several brothers 
did the same, the property would, in the absence 
of any indication of any intention to the oonttf^ry, 
be owned by them as joint family property, and in 
that case their male issue would acquire a right in 
it by birth, for under Mitaicshara system there can 
be no joint family property in respect of which the 
male issue of the joint owners do not take a share 
by birth. IE there is satisfactory evidence of an 
intention to treat the property not as joint family 
property but as joint property only, i.e., as the 
joint self-acquisition of the acquirers, it will be 
given effect to. But the presumption is in favour 
of its being regarded as joint family property: 
25 Mad. 149 and 34 Mad. 211, Bef. (Baker, J.G.)» 
MOTILALv. HARJIMAL. 87 I. C. 809= 

A.I.R. 1926 Nag. 146. 

—Joint family—Family property—Liability to 
attachment. 

-The liability of the estate of a joint Hindu 

family to be taken in execution proceedings is not 
removed by the subsequent filing of the suit for 
partition : A.I.R. 1927 Oudh 180, Foil. (Stuart, 
C. J. and Baza, J.). BAIiBHADDAR SlNGH V. 
HARDEI. 108 I.C. 111=5 O.W.N. 91. 


—Joint family—Family property—Nucleua. 

- Small nucleus—No presumption that subse¬ 
quent acquisitions are joint. 

Where the nucleus proved is very small no pre¬ 
sumption of jointness of subsequently acquired 
property arises. In order to raise any presumption 
based on family nucleus it must be shown that it 
was passible to have incurred the cost of the pro¬ 
perty claimed as joint, from that family source : 
A. I. R. 1926 Lah. 333 : 29 All 244 ; A. I. R. 
1923 All. 574 and A.I.R. 1926 Nag. 389, Foil, 
(Addison and Coldstream, JJ.). KaushI RAM v. 

Shankar das. Ill I.C. 398=10 L.L.J. 93= 

A. I. R. 1928 Lah. 397. 

_ No nucleus—Joint brothers purchising pro¬ 
perty—Presumption is that they are joint tenants. 

Joint family property can come into existence 
without a pre-existing nucleus : 32 Bom. 479, FoU, 
Whore three brothers are joint at tho time of a 
purchase there is no presumption that they are 
each possessed of separate property and that each 
contributes from his separate property to make up 
the purchase money. On the other hand, the 
inference from the facts, that the brothers are 
joint, that there are no other oo-sharers and that 
the brothers, after the purchase, own the property 
in equal shares, is that the purchase is made with 
joint funds. (Mac7iair, A. J. C.). MOHAN9INGH 
V. PUNJI. 103 I 0. 812 = A.I.R. 1927 Nag. 327. 

■ —Property acquired jointly by father and son 
is joint family property even though there is no 
nucleus: 9 Bom. 438, Disappr. (Macleod, 0. /• ana 
Coyajee,J.). Haridas v. Devkuvarbai. 

97 I.C. 820=50 Bom. 443 = 28 Bom. L.R. 637- 

A.I.R. 1926 Bom. 408. 

■It is necessary to establish the existence of a 
nucleus of joint family property before the pto 
petty in the possession of any one member can 
presumed to be joint family property. 
wardy and Graham, JJ.). TRAILOKYANATH 
Char v. Ohintamony DUTT. 85 IjO. w 

30 C. W.N. 588= A.I.R. 1926 Cal. 813. 
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HIUDU LAW— Joint family—Family propoFty 
—Naclcus. 

-Where the nucleus of ancestral property is 

very small there cannot be any presumption that 
any subsequent acquisitions were made with the 
assistance of that nucleus: 29 All. 244 (P.C.) ; 
A.I.R. 1923 All. 574, Dist. (Sco«*SwtfA and Le- 
Rossignol, JJ.). IQBAL SiNGH 1>. JANQ BAHADUB. 

93 I.O. 634-A. I. R. 1926 Lah. 333. 

-Where there is a nucleus of groves of joint 

family property acquisition of land by the eldest 
member and planting a grove thereon will be 
deemed to be joint family property. {Wasir Hasan, 
J.C.). HAR DATT L.AL V. DHANDHI SINGH. 

84 I.C. 1011-11 O.L.J. 660-28 O G. 113 = 

A.I.R. 1925 Ondb 93. 

- Nucleus insujfficUnt to acquire property—No 

presumption arises as to its being Joint family pro¬ 
perty. 

If there is a large family nucleus and if the 
property in the possession of a member of the joint 
family can be ordinarily traceable to the income of 
the family nucleus, such property would be con¬ 
sidered joint family property till it is affirmatively 
shown that that property was acquired without the 
help of and without detriment to the family 
nucleus. When it is found that the family nucleus 
is of such a character that it could not have 
yielded any appreciable income and when there is 
no proportion between the family nucleus and the 
fortune acquired in the course of a few years, the 
matter does not rest with mere presumptions alone. 
The Court has to see whether the acquisitions were 
made by a member unaided by the family nucleus. 
{Case-law discussed.) {Spencer and Deoadoss, JJ,). 
VADAMALAI v. SUBRAMANIA. 71 1,0. 130 = 

16 M.L.W. 936 = 1923 U.W.N. 57 = 

A. I. R. 1923 Mad. 262. 

• -Properties acquired by the Karta of a joint 
family in the benami name of a third person with 
the income of ijmali properties, must partake of 
the nature of a joint family estate. {Ohaudhuri and 
Newhould, JJ.). BISWAMBHAR HAIDAR t). GIRI- 
BALA DASI, 25 C.W.N. 356= A.I.R. 1921 Cal. 571. 

—Joint family—Family property—Partlbility. 

•Joint property cannot be impartible even by 
custom, as such a custom would be unreasonable. 

To hold that the property belonging absolutely 
to several members of the family is indivisible 
between them is opposed to all fundamental prin¬ 
ciples of law : 4 Mad. H.O.R. 447, Rel. on. 

Such a custom, even if it exists, is unreasonable. 
A single family cannot create such a custom by 
not alienating property for 60 or 100 years. (Rame- 
sam. J ). Venkatachalam Ohetty V. Visva- 
NATHA BANGARG. 102 I.C. 618 = 

A.I.R. 1927 Mad. 725. 

—Joint family—Family property—Practice. 

- Document in tlie name of the senior member — 

Property belongs to family. 

It is within the knowledge of the common course 
of human affairs of every Judge in India that in a 
very largo number, if not the majority, of docu¬ 
ments to which a joint Hindu family is a party as 
a whole, the name of the senior member alone is 
entered as the representative of the family more 
especially if all the members of the family are 
brothers. {Hallifax, A.J.C.). Gania t>. GANGA Pra¬ 
sad. 77 I C. 738=6 N.L.J. 269 = 

A.I.R. 1924 Nag. 112. 

— Joint family—Family property—Presumption. 

- -Property Jointly acquired without family 

fund&^haractor. 


HINDU LAW—Joint family—Family property— 
What is. 

Property jointly acquired by members of a joint- 
family, though without the assistance of joint 
family property must be presumed to be joint', 
family property, unless the acquirers intended to 
hold the property as oo-owners between themselves 
in which case it would be their joint property. 
(Shingne, J,). BANGU v. LaksHMAN. 

32 Bom. L.R. 948= A.I.R. 1930 Bom. 438.- 
- Properties in the hands of a member — Pre¬ 
sumption, whether ancestral. 

There is no presumption that the properties in ■ 
the hands of a member of a joint Hindu family is- 
joint family or ancestral property but the joint or- 
ancestral character of property must be established- 
by the person who claims a share in such property.. 
{Subhedar, A.J.C.). Habi v. BANGA. 

120 l.G. 402 (Nag.). 

-property standing in the name of any ona- 

member may be presumed to be joint—Such pre 
sumption can, however, bo rebutted. {Kulwant 
Sahay and Macpherson, JJ.). BAESIRAM MUL* 
CHAND t). DWABKA PRASAD. Il5 I. C. 237 = 

10 P.L.T. 474= A.I.R. 1928 Pat. 438. 

■ — Where there is property standing in the name - 
of a junior member, the presumption is that it is a. 
joint family property : 26 M.L.J. 248 (P.C.), Poll. 
{Ramesam, J.), Natesa Aiyarv. SAHASRANAMA . 
AIYAB. 103 I.C. 814= A.I.R. 1927 Mad. 773 = 

S3 H L.J. 550. 

■■■—Property purchased while family is joint. 
would presumably be joint family property. 
{Napier and Odgers, JJ.). KrisHNASWAMI BATTAR . 
V. SREENIVASA BATTAR. 76 l.G. 881 = 

30 M.L.T. 168= A.I.R. 1922 Mad. 341 = 

42 M.L.J. 124. 

■All the property in the hands of the mem¬ 
bers of a joint Hindu family is to be treated as a . 
joint property, but it is open to any member to- 
show that any particular property is his separate 
property. {Shadi Lai. C. J, and Le Rossignol, J .),. 
Parma Nano v. Shiv Charan Das. 59 l.G. 256= 

2 Lah. 69 = 3 L.L.J. 82=21 P.L R. 1921 = 

A.I.R. 1921 Lah. 147. 

—Joint family—Family property—Tenancy. 

■ —Onus of proving self - acquisition applies to • 
tenancy also. 

The ordinary rule of Hindu Law that properties 
acquired while the family was joiut and with 
the help of joint family property should be 
regarded as joint family property and that 
the burden of proof that it was self acquired 
property of a single member should be on that 
member, is applicable where the property in ques¬ 
tion is a tenancy. {Mukerji and Boys. JJ). 
AOHARJI AHIR v. HABAI AHIR. 1939 A L-J. 974. 

—Joint family—Family property-What is. 

- 'Acquisitions from income of family property 

are also family property. 

Where Brit Mahabrahmani is ancestral property 
and the income derived therefrom goes to support 
the entire family, the income derived by any mem¬ 
ber of the family, therefrom is not his exclusive 
property and therefore any property acquired or 
built upon such fund forms joint family property. 
(Afisra and Raea, JJ.). Gaya Din v. Gur Din 

118 I.C. 87 = 6 O.W.N. 249 = 
A.I R. 1929 Ondh 257. 
The property in the hands of the adoptive father 
inherited by him from bis maternal grandfather is 
joint family property in the sense that the son has. 
a right in it, as a oo-paroener by adoption- 
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^INDU LAW—Joint family—Fathei-Acknow-i 
lodgment. 

27 Mad. 382 ; 39 Mad. 930, Ref. and 36 Cal. 1039, 
Foil. {Rameaam and JacJcson, JJ.). VENKATA 

• SESHAMMA V. APPA RAO. 80 I. C. 79=? 

20 M.L.W. 181 = A.I.R. 1923 Mad. 123. 

—Joint family—Father. 

Acknowledgment. 

Compromise. 

Decree against. 

Duties of. 

Insolvency of. 

Manager. 

Rew basiness. 

Rowers of. 

Representation. 

Right to sue. 

Seif*acq[aisitions. 

Suit for accounts. 

Will. 

—Joint family—Father—Acknowledgment. 

-^The father in a joint Hindu family is an 

agent duly authorised to acknowledge a debt bind¬ 
ing on the family so as to ezteod the period of 
limitation: 17 Bom. 512; 37 Cal. 461. Ref. to. 
(Dalai, J.C.). SlTDA BAKHSH SHUKLA V. J ACJATPAti 
SINGH. 86 I.C. 693=12 O.L.J. 114= 

A.I.R.1925 Oadh394. 

—Joint family—Father—Oomproraise. 

- ^Compromise made by Hindu father as the 

manager of the joint family in good faith is bind¬ 
ing upon his sons unless it is proved that the 
lather did not act bona fide in making it: 
A.I.R. 1927 Lah. 620, FoU. (Zafar Alt, J.). MT. 
Ram rakht v. brij bhdshan. lio I.C. 118= 

29 P.L.R. 30 = A.I.R. 1928 Lah. 233. 

-A Hindu father has full authority to act ou 

behalf of his adopted son and to enter into a 
compromise in a suit ou mortgage of joint family 
■property iu respect of his interest in the property. 
(Lord Blaneshurgh.) SAIYIDMBHDI ADIKHANo. 

• Ghaudhri Ghanshiam Singh. 104 1.0. 375— 

46G L.J. 209 = 10.W.N. 837 = 
1927 M.W.N. 723=29 Bom. L.R. 1376 = 
32 C.W.N. 93=39 M L T. 300 = 
A.I.R. 1927 P.C. 204=53 H L.J. 345 (P.O.). 

- Bona fide settlement of doubtful claim by 

father as manager ia binding upon aons: 241#0. 

Foil. (Shadi Lal.C.J. and 
MAV^ WANTI .. 8AI.ia bam. ^ ^ 

_ Com:promise not binding on son living—Sons 

born subsequently are not also bound, _ 

One Rajaram’s share was decreed m a partition 

suit along with a considerable amount. Rajawin s 
minor son was a party to the partition suit. 
ram for himself and his minor son. released the 
right to the sum, on his opponent Tulj^aram 
in'g not to prosecute the appeal against the partition 
decree. The appeal was therefore not proseouted. 
The minorson of Rajaram on attaining 
filed a suit for recovering the sums. ® 

dismissed by both the Courts m India but the 
Privy Council, holding that the by 

Rajaram did not bind Rajaram’s s^on >^e“^^ded the 
case for ascertainment of son’s share. ^ 

suit came on for trial Rajaram go Knm 

who were added as co-defendants. -Raiaram 

sons pleaded that the arrangement by Rajaram 

tailed wholly, ^ 

Held, that what the agreement 
was to release the whole of the debts 
then owing to the joint family iu consideration of 
?Tuliaram not prosecuting his -appeals and when the 


HINDU UIW — Joint family r-ri Fathe^^Dka^e# 
against—Execution sale. itojpK 

attempted arrangement failed so fat as the infant 
was concerned, it failed, in the events that have 
happened, to convey any of the joint estate at all. 
The appellants are therefore entitled to succeed. 
(Lord Buckmasier.) T.R. VENKATA RAO v. T. V. 
TUIiJARAM RAO. 7410 763=26 C.W.N. 616= 
43 Had. 298=1922 M.W.N 392=30 M.L.T. 272= 
49 l.A. 91 = 36 0 L.J. 319=24 Bom. L.R. 1191= 

20 A.L.J. 833= A.I R. 1922 P.O. 69= 

43H.L.J. 298 (P.G.). 
■■■The minor sons of a Hindu father are bound 
by a bona fide compromise of a doubtful claim' 
entered into by their father as Manager of the 
joint family. (Scott-Smith and Leslie Jones^ JJ.)* 
Shambu Nath v. dwabka das. 

60 I.C. 524 (Lah.). 
—Joint family—Father—Deere© against—After- 
born son. 

I .-The subsequent birth of a son does not 
operate retrospectively so as to aSect a sale in exe¬ 
cution of a decree passed against the father, where' ■ 
the sale took place before his birth; A.I.R. 1922 
Nag. 101, Foil, and 26 M.L, J. 576,'Dw<. (Baker* 
J.C.). Narayan t>. Dhhdabai. 92 I.C. 668= 

21 N.L.R. 38 = A.I.R. 1925 Nag. 299. 

—Joint family—Father—Deoroe against—Bind¬ 
ing nature. . ^ t ■ 

—“—Soto far binding, must be decided on the facts 

of each case. 

The question how far the sons are bound by a 
decree against the father must be decided with 
reference to the particular facts of the case; if the 
father is manager and the question in issue is one 
which equally aSeots him and the other members 
of the family and if the suit Is properly defended 
the adjudication will bind all the persons inter^t- 
ed along with the father for the reason that in that 
case it must be presumed that the father represents 
the interests of all. If the sons are of full age and 
ate aware of their litigation and take no steps to 
be brought on the record but aequiesco in the con¬ 
duct of the litigatiou by the father, the case will 
be still stronger and they will be clearly bound by 
the decision, and the case U still stronger, whwe 
not only is the son of full age and aware of the 
litigation and takes no stops to be brought on the 

record and aoqniesoes in the litigation, but actu¬ 
ally conducts the litigation of the father; 
14 M.T.A. 367, ReJ. o». (Ramesam, J.). KANYA- . 

dhara Tatatya V. K. Raghavayta. 

99 I.C. 539 = 88 M.L.T. 107 = A.I.R. 1927 Hod. 408., 

_Joint family—Father—Decree against—Death 

of father. 

^—Father—Decree against father passed — 
Father dying—Property which father could have 
sold while alive, is attachable under deoree.CSttZai- 
man and Mukerji, JJ.). BlNDA PRASAD V. RAJ 
BAIiLABH. 91 LG. 783=48 All. 243= 

24 A.L.J. 273= A.I.R. 1928 All. 220. 
—Joint family—Father—Decree against—Execu¬ 
tion sale. . 

■ 'Omission to state whsther son’s share was being 
sold is not conclusive that his interest was not sold. 

Although the proclamation of sale in execution 
of a decree against the father may not state tM® 
the son’s interests are being put up for sale yet the 
oircumstanoes may be such as to fully justify a 
Court in holding that those interests were 
sold; 22 Bom. L.R. 970, Rel. on. (Fawcett and Mad- 
qavhar,JJ.). DAYANAND PANDURANG V.D^ 

Narayan. 98 I. 0. '^54—so Bom. 798— 

28 Bom. L.R. 1082=A.I.R. 1926 Bom. 648^ 
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SINDH LAW — Joint family —‘ Father—Decree 
against—Exeoation sale. 

-“Deocee against fathei'—Sons* shares oan be 

eold unless debt is tainted with immorality : 
A.I.R. 1924 P.O. 50 (P.O.), Foil. 

The question is not what the judgment-creditor 
•could have attached, but what the Court intended 
to and did actually sell at the Court-sale. This 
must in each case be a question of fact, on which 
it would be impossible for the Courts to lay down 
any rule of law. {Fawcetl and Madgavkar, JJ.). 
DAYANAND V. DAJI. 98 I. 0. 734= 

30 Bom. 793=28 Bois. L.R. 1082 s 

A. I. R. 1926 Bom. 548. 

-Auction sale of family property—Son’s share 

also passes—Son must challenge it within limita¬ 
tion if he wants to avoid. {Devadoss and Wallace, 
NABAYAN V. Venkataswami. 

981. C. 31=24 M.L.W. 475=1926 M.W.N. 767 = 
A.I.R. 1926 Mad. 1190 = 51 M-L.J. 843. 

———TThen son's share also passes. 

When the decree which is executed is made in a 
suit to which the sons were not parties and the 
property sold is the joint property of the father 
and the son, the sale is good on the principle of 
Hindu Law that it is the pious duty of a Hindu 
son to pay his father’s debt in respect of which the 
•decree was made was contract^ by the father 
to the knowledge of the lender for the purposes of 
immorality. {Sir John Sdge.). SAT NARAIN v. 
iBEHABI Lae. 84 I. C. 883=1923 M.W.N. 1 = 

23 A.L.J. 85 = 6 L R.P. C. 1 = 6 Lab. 1 = 

21 M.L.W. 375=52 I A. 22 = 29 C. W. N. 797 = 

26 P. L. R. 81 = 27 Bom. L. R. 133 = 
A.I.R. 1925 P. C. 18 = 47 M. L. J. 837 (P.C.). 

- Whole interest of family passes under the sale 

■unless proclamation states otherwise. 

Where a decree is passed against the father 
carrying on business in the name of the family as 
znanager> the whole of the family property is liable 
for the family debt, and when the property of the 
debtor is put up for sale, the whole interest of the ' 
iamily passes to the purchaser unless it is clearly 
stated in the proclamation that the interest of the 
-father alone is sold under the decree. {Macleod, 
■C.J. and Crump, J.). AMOEAKCHAND LADUBAM v. 
MOTIEAIi AaiARIBAM. 87 I. G. 953= . 

27 Bom. L. R. 437= A.I.R. 1923 Bom. 497. { 

—Joint family—Father—Decree against—Liabi¬ 
lity of son’s property. 

—In execution of a decree against the father 
-of a joint family the property both of himself and i 
this sons in the joint family property can be taken I 
an execution : A.I.R. 1924 P.O. 50, Foil. {Rowland, i 
J.). jiwAN Ram Ramohandra v. Sita Ram 
KHEMKAB. 118 I. C. 141 (Pat.). 

•-Where a father has ooatraoted a debt for his 

own personal bcnedt, the creditor may obtain a 
personal decree against the father alone and may 
enforce the decree by attachment and sale of the 
entire oo-paroenary property including the interest 
of the son therein. The son cannot recover the 
property unless he proves that the debt wag tainted 
with immorality or illegality. {Shadi Lai, C. J. 
.and Dalip Singh, J.). MADAN MOHAN SiNGH v, 
Daueat Ram. 110 l.C. 730 (Lab.). 

- Son's share is liable unless debt is proved to be 

immoral or illegal. 

A manager cannot partition or alienate the estates 
.qua-managet except for purposes of necessity, but 
where the family consists of father and sons, the 
father may lay the estate open to be taken in exe¬ 
cution proceedings upon a decree for payment of a 


HINDU LAW — Joint family — Father— 'Deoro* 
against—Rights of son. 

debt incurred by him, so long as it is not incurred 
for an immoral purpose: A.I.R. L924 P.O. 50, Foil. 
{Afacleod, C. J. and Coyajee, J.). DE SOUZA v. 
Wamanbao. 91 l.G. 984 = 27 Bom. L.R. 145l=s 

A. 1. R. 1926 Bom. 117. 

■ ■ - I f the managing member of joint undivided 
estate is the father and the other members are the 
sons, he may by inouriing debt so long as it is not 
for an immoral purpose lay the estate open to be 
taken in execution proceedings upon a decree for 
payment of that debt; A.I.R. 1924 P. 0. 50 (P.O.). 
Foil. {Waeir Hasan and Neave, A.J.Cs.). GOKABAN 

Singh v. Jokhu Singh. 

79 l.C. 21=11 O.L.J. 403= 
A.I.R. 1924 Ondh 407. 

-In execution of a decree against the father 

personally the shares of the sons cannot be attached 
and sold during the life-time of the father. {Stuart 
and Kanhaiya Lai, JJ.). KiSHAN SINGH v. CHHAJ* 
JU SINGH. 79 I. 0. 238 = 43 All. 90= 

A.I.R. 1923 All. 206. 

. Decree against father can be executed against 

sons' interest also. 

It is competent for the holders of a simple 
money-decree against father to attach the joint 
family property of father and his minor sous in 
the hands of their judgment-debtor and to bring 
to sale the right, title and interest of the father 
and of the sons in satisfaction of their decree; 
30 All. 156, Foil. {Piggott and Walsh, JJ.). MOHAN 
LAE V. BAEA Prasad. 69 l.C 754=44 All. 649= 

A.I. R. 1922 All. 310. 
—Joint family—Father—Decree against—Mort¬ 
gage-decree. 

- Money decree against father is binding on son 

unless debt is immoral or illegal. 

A money decree against the father of a joint 
I family in satisfaction of debt not incurred for an 
illegal or immoral purpose is binding on the son : 
A.I.R. 1924 Oudh 394 and A.I.R. 1925 All. 180, 
Ref. 

Where a mortgage decree provides for the reco¬ 
very of the balance due from the mortgagors, if the 
mortgaged property was found insufficient to dis¬ 
charge the decretal amount there is a declaration 
in the decree that a debt is due from the mortgagor 
to the mortgagee for which mortgagor’s son oan be 
made liable. (S/iadi Lai, C.J. and Dalip Singh, J.) 
Krishna kishorb v. Hem Raj. lie l.C. 182 = 

A.I.R. 1928 Lab. 813. 
—Joint family—Father—Decree against—Neoea- 
aity immaterial. 

- Taint of immorality should be proved. 

When the property is sold in auction in execution 

of a decree against the father it is not open to his 

sons and grandsons to have the sale set aside on 
the mere grou»ud that the debt on the hasis of 
which the doorcc had boea obtained had boen oon- 

traoted without any legal necessity or was not in 

I lieu of any anteoadent debt, It is further necessary 
for the plaintiffs • then to establish that that debt 
bad been tainted with illegality or immorality; 
A.I.R. 1923 All. 591, Ref.; A.I.R. 1924 P.O. 50, Foil. 
{Sulaimanand Mukerji, JJ.]. Gajadhar Pandb 
V. JadubirPANDE. 83 I. C. 31 = 47 All. 122 = 

22 A L.J. 980=3 L R.A. Ciy. 780 = 

A. I. R. 1925 All. 180. 

—Joint family—Father—Decree against—Rights 
of son. 

—-If the auction-purchaser buys the shares of 

the sons in execution of the decree against the 
father, the sons oannot claim their shares without 
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HINDU LAW — Joint family — Father—Decree 
against—Sons bound. 

setting aside sale. {D&vudoss <indW(illciC6, JJ.). 
NABAYANA V. VBNKATASWAMI. 98 I.C. 31a: 

24 M. L. W. 47S=*1926 M.W.N. 767= 
A.l R. 1926 Mad. 1190 = 51 M.L.J. 845. 

—Joint family—Father—Decree against—Sons 
bonnd. 

Father not described as manager—Yet the 


decree binds sons 

The circumstances that neither the father of A, 
B and C, nor C himself, who were parties to a prior 
suit, was described expressly as manager of the 
family, does not by itself make the decision in the 
prior suit not binding in a subsequent suit on A, B 
and C who are members of an undivided family. 
To such a case the provisions of S. 11, Expl 6, 
O. P. Code, apply and the decision in prior suit be¬ 
comes res judicata as against A, B and C : A.I.R. 
1927 P. C. 56 ; 30 Mad. 324 and 22 Mad. 461, Bel on. 
(Ananthakrishna Ayyar^ J.). SETHURATNAM ITBB 

V. Chinna Solan. 122 I.C. 164— 

A.I.R. 1930 Mad. 206. 


‘Decrees. 


A decree against father in respect of joint 
family properties binds sons, father being deemed 
to be their representative. {Spencer and Devadoss, 
JJ.). Meyyappan SERVAI V. Meyyappan 
AMBALAM. 83 I C. 989=19 M L.W. 484 — 

34 M.L.T. 209 = A.I.R. 1924 Mad. 571 = 

46 M L.J. 471. 

-- Foreclosure decree against father—Binds 

though not parties to foreclosure suit, unless the debt 
is illegal or immoral. 

A foreclosure decree against their father could 
not be considered a nullity simply because the 
plaintiffs were no parties to the suit in which the 
decree was passed. If the debt is such as the 
manager of the joint Hindu family had authority 
to contract and for which he could bind the 
family property, the decree cannot _ be disturbed 
merely on the ground that the plaintiffs,^ minor 
members of the family at the time of the suit, were 
not imploArded in tlie Buit* 

According to the principles of Hindu Law a 
Hindu son cannot escape liability under a decree 
obtained against his father and karta of the family 
unless be proved that the debts were contracted for 

immoral or illegal purposes. 

The burden lies on the sons to prove ^e 
character or immorality of the debt. (Case- 
viewed.) 7 O.L.J. 164. 

Simpson, A.J.G.). MABADEO BAKHSH SINGH v. 
SUEAJ BAKHSH SiNGH. 3. 

10 0. L. J. 292= A.I.R. 1924 Oudh 

—Joint family— Father-Decree againt-Subse- 
quent partition. 

_ LiabilHy of the estate is not affected. , 

Whore a Hindu joint family consj^sts. of a f^t'ier 
and Rons and the father has incurred debts :uid a 
decree has been passed on the basis of those 

ibe estate can in execution 

unless the debts had been incurred for immoral 
purposes: A. I. R. 1924 P. C. 50. Foil. 

And in no circumstances 
the estate to be taken in 
be removed by the subsequent filing of ® 
partition. {Stuart, C. J. and Baea. J.). JAOE8H 

.VAB PA^DKT «. MANIAM^.^^ 581=,^® N. 

A.I.R. 1927 Oadh 180. 


HINDU LAW—Joint family—^Fathep-^InBolTeno^ 

of. • 

—^Joint family—Father—Dntiea of. ” 

' ■ —Father is bound fo matn^in a joint son, in¬ 

dependent of any right to maintenance of the son. 

Where there is joint family property in whieb 
the sou has a share, though the father is not under- 
an absolute obligation to maintain his adult eon,, 
he is bound as the manager of the family to main¬ 
tain him as a member of the undivided family 
2 Bom. 573, Foil. 

This obligation is independent of the considera¬ 
tion whether, on account of the lunacy of the son, 
the father as the manager of the family would be 
bound to maintain him on the ground that^hfr 
would bo disqualified from inheriting or enjloroingp. 
partition of his share from the joint family pro¬ 
perty during the period of lunacy. {Shah and^- 
Fawcett, JJ.). Chanvirgauda Shivangauda t>. 
DIST. magistrate, DHARWAR. 100 I.C. 975= 

51 Bom. 120=29 Bom. L R. 52= 

A.I.R. 1927 Bom. 91. 

—Joint family—Father—Insolvency of. , ,.f 

_ After partition—Official Beceiver cannot pro¬ 
ceed against sons' shares. 

Where a Hindu oo-parcener becomes inaolvent- 
and the Official Assignee of his estate subsequently 
brings a suit for partition and separate shares are 
allotted also to the sons of the oo parcener without 
making a provision for the satisfaction of the i®* 
solvent co'paroenet’s debts, the share of the^ sons- 
of the insolvent co parcener do not vest in the 
assignee. The Receiver cannot take any proceed¬ 
ing against the sons’ separate shares where he fails 
before the partition to obtain an order declaring, 
the sons’ shares to be liable for the father’s debts. 
A. I. R. 1925 P. 0. 18, Bel. on; A.T.R. 1926 All. 447, 
I^of foil. {Stuart, O. J. and Baza, J.). TRAYAM- 
EESHAR PRASADH V. BASANT KtJMAB MUKBBJI. 

123 I.C. 61 = 6 O.W N. 977=- 
A I.R. 1930 Ottdh 36. 
Power of Hindu father over son's property « 


property." . > 

The power of a Hindu father over the family pto- 

perty including son’s interest therein must be deem¬ 
ed to be property’ within S 28 and. as s^ch. to vest, 
in the Court or the Receiver: A.I.R. 1925 P.O.l, 
Expl.\ Gilchrist, In re. Armstrong, 17 Q.B.D. 521, 
Dist.; A. I. R. 1925 Bom. 416, 

A.T.R. 1923 Mad. 55 and A.I.R, 1924 Mad. 
no^ ftw A.I.R. 1925 P.0, 18(P.O.). {Phillip 

and BJadhavan Nair. JJ.). SUBRAMANIA AlYAB t>. 
T. V. Krishna aiyar. 102 I.C. 266= 

A.I.R. 1927 Mad. 701. 

_ Son's share does not vest in Offi-ial Beceiver^ 

Onlyfather*s power to sell vests—Power continues- 
even after father's death. 

Official Receiver in whom the property o£ an- 
insolvent Hindu governed by the Mitakshara - 
vested under the Provincial Insolvency Act (5 or 
1920) is entitled to sell the joint family 
of the insolvent and his sons for his debts , 

they are neither illegal not immoral, t.e., suon 
debts as the sons would, on account P 

obligation, be bound to pay from their jomtp 
petty. It is the power of sale that ^®®t® ig 

not the share of the son itself ; A.I.R- 
Fxpl. ; A:I.R. 1925 Mad. 52, OverruUd. -- 

contioueB even after the father^e death by 0 ^- 

8.17. Section 28 by Itself is enough tp^f®tt^® P®^gP 
of disposing whole family property in 

not necessary to pray in aid the definition of 

petty” in S. 2 (d) for this purpose. 


1313 


OXVIIi. OBIMINAL AND BBVBNUB 


3314 
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of. 


HINDU LAV-^Jo Int family*^Father-^Rebreiiea*' 
tation. * ■ 


Per Venkatasuhha Rao, J. —The expression ‘pro* 
petty’ in S. 2 (d) of the Provincial Insolvency Act 
includes the qualified and restricted power of a 
Hindu father. {Krishnaiit Bamesam and Venkata- 
aubba Bao, JJ.). Balavenkatasbetharama 
Ohettiab V. OppigiaIj Receiver, Tanjore. 

97 I.C. 825 = 49 Mad. 849 = 
24 M.L.W. 345 = 1926 M.W.N. 743 = 
A.I.R. 1926 Mad. 994=51 M.L.J. 269 (P B ). 

■ Son's shares vest in Official Beceiver—‘They 
can be sold for just debts of father. 

Where in the case of a Hindu joint family the 
father is adjudged an insolvent, even the sons’ 
shares vest in the Official Receiver and he can dis¬ 
pose of the same to pay the debts of the father 
unless they are incurred for immoral purpose \ and 
the pious obligation of the sons will prevent them 
from contending that their shares are not liable to 
be sold : A.I.R. 1925 Pat. 127 ; A.I.R 1924 P.C. 60 
(P.C.) ; A I.R. 1923 Lah. 1 (F.B.), Foil. (Ross and 
Kulwant Sahay, JJ ). CHAIRMAN, DiST. BOARD, 
MONGHTR V. SHEODUTT SINQH. 98 I.C. 364 = 

5 Pat. 476=1926 P H O.C. 321 = 
8 P.L.T. 278 = A.I.R. 1926 Pat. 438. 

-Father's power to alienate family property 

for just purposes does not vest in Official Assignee: 
A.I.R. 1925 P. 0. 18, Foil. {Macleod^ C. J. and 
Coyajee, J.). SHRIPAD Gopalkrishna v. Basappa 
RUDRAPPA. 89 I. C. 996=49 Bom. 785 = 

27 Bom. L. R. 934= A.I.R. 1925 Bom. 416. 

-Shares of the undivided sons also vest in the 

Official Receiver but they can bring a suit for 
partition on the ground of father's debts being 
illegal or immoral. (Devadoss, J.). G. NARA- 
SIMHUDU V. P. BASAVA SANKARAM. 85 I.C. 439 = 

20 M.L.W. 946 = A.I.R. 1925 Mad. 249 = 

47 H L.J. 749. 

- Official Assignee is placed in father's position 

as regards his powers in respect of the joint family 
property. 

When the estate of the insolvent vests in the 
Official Assignee, the right of the father to dispose 
of the son’s interest in ancestral immovable estate 
for the paymf nt of his debts vests in the Official 
Assignee. Upon general principles of the Hindu 
Law governing the rights of the father and his son 
in the co parcenary property an order of adjudica¬ 
tion against the father has only the efiect of re¬ 
placing the father by the Official Receiver and the 
order does not by itself vest in the latter the 
interests of the son in the property. As 
the son’s share is in certain cases liable for the 
debts of the father, the Official Receiver may be 
able to enforce that liability, provided that he 
takes appropriate proceedings for the purpose and 
satisfies the conditions which alone render the 
son’s interest liable for the father's debts. The 
joint family property can be attached and sold in 
execution of a decree for money passed against the 
father, and the sale affects the interest of the son 
as Well as that of the father, and in principle there 
is no real difierenco between an individual creditor 
realizing his debt from the co-parcenary property 
and an Official Assignee who represents the general 
body of the creditors seizing it for the satisfaction 
of their debts. Section PO, C.P.C., mentions inter 
alia the property over w’hich or the profits of which 
the judgment-debtor *‘has a disposing power which 
he may exercise for his own benefit”. And this is 
exactly the phraseology which has been used in the 
Insolvency Act, and it would be most undesirable 
that the same expression used in two enactments 

D. D. VOL. Ill—83 A 84 


dealing with the rights of the creditors should 
receive two difierent inteipietatlons. The son has 
his remedy, but the proper mode of asserting such 
equities is by suit or other proceeding against the 
Official Assignee. For instance, if the sons of an 
insolvent alleged that certain of his debts had been 

incurred for immoral purposes and were not bind¬ 
ing upon their interests in ancestral immovable 
estate, they might maintain these allegations in a 
suit against the Official Assignee; and, in effect, 
seek to have the property marshalled so as to apply 
the property other than such interests of theirs ta 
the payment of such debts: 7 Bom. 488; 21 Bom 
205; 19 Mad. 74; 168 P.R. 1919; A.I.R. 192 a All. 79 ’ 
Foil.', 49 I.C. 848; 6 O.L.J. 665, Dist.; 42 Oal, 226* 
Dist, {Shadi Lai, C.J., Chevis and Abdul Baoof 

JcT’.). Bihari LAL V. Sat Narayan. 691.0 486= 

3 Lah. 329= A.I.R. 1923 Lah. 1 (F.B.), 
—Joint family—Father—Manager. 

—Where the father is alive he is the de jure 
manager and in the absence of evidence that he 
was incapacitated from being guardian of his 
minor son, he must be deemed to be the guardian 
(Ashworth, J.C,). JamNA PraSAD v. Balbhad- 
DAR. 74 I.C. 353=28 O C. 388 = 

9 O.L.J. 601 = A.1.R. 1923 Ondh 147. 
—Joint family—Father—Mew business. 

-Father starting new business—Money cannot 

be raised on family estate though the business mav 
be a profitable one, to himself and his sons • (Ca«c- 
law discussed,) (Meats, C.J. and Mukerji J \ 
INSPECTOR Singh v. Kharak Singh. ' ’ 

112 I.C. 881 = 50 All. 776= 
26 A.L.J. 877 = A.I.R. 1928 All. 403. 
—Joint family—Father—Powers of. 

- Acknowledgment of pre-partition debt. 

Where a Hindu Father executes a promissory- 
note after partition partly m lieu of debts contract¬ 
ed before partition and partly in respect of fresh 
advances the old liability is replaced by the 
promissory note and the creditor can only proceed 
under the latter instrument. (KumaraswmeS, Sastri 
and Reilly^ JJ*). SUBBAMA2TIA Moopanah « 
SUBBIAH AYYAR. I 93 O M.W.N. 658.' 

———'There is no statutory power given to a Hindu 
father to tie up hia property for what he conceives 
te be the benefit of his children. (Marten, C. J. and 
Crump, J.). VENKATARAMAN V. JANARDHAN. 

106 I.C. 79—52 Bom. 16=29 Bom. L.R. 1822 = 

, ^ A.I.R. 1928 Bom. 8 

--In the case of a Mitakshara father who is the 

t^arta, an implied authority to make an admission 
for the benefit of his minor sons may well be pre 
sumed. (Mukerji and Milter, JJ.). Surendra 
Nath v. Sambhu Nath. 104 i.c 219 ^ 

8S Cal. 210= A.I.R. 1927 Cal. 870 

— Joint family—Father-Representation. 

——Su%t on mortgage by father—Son when bound 

by the decree. 

Where certain minor sons in a joint Mitakshara 

family axe completely represented in a suit on the 
mortgage of the joint family property by the father 
and have raised every possible defence available to 
the minor members of a joint Mitakshara family 
the mere fast that one such son was not joined as 
party to the mortgage action cannot entitle him 
for a deolaration that the decree in the mortcace 
suit was not binding as against him and hisin- 
terest in the joint family property after the iudi- 
oial sale of the property mortgaged: 17 A. 637 (F B ^ 
treated as overruled by A.I.R. 1924 P.O. 60‘(OnsA- 
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tatlon 

la/w considered.) {Adcitni and Wortf JJ.). RAQHU' 

NANDAN Prasad binqh v. ghananand Singh. 

A.I.R. 1930 Pat. 521 

•Where the effect of a revenue partition 


is to bind the father of a Hindu joint family con¬ 
clusively, his son will be equally bonud although 
his name may not have been entered in the revenue 
papers. {Sutiziman and Ryves, JJ.). GajadHAB 
Singh V. Hari Singh. 87I.C. 647= 

47 All. 116=23 A-L.J. 291 = 6 L R. A. CiY. 237 = 

K. I. R. 192S All. 121. 

-The presumption that when a Hindu father, 

a member of a joint family, sues or is sued, it is to 
be presumed that he sues or is sued in a represen¬ 
tative capacity does not apply where several of the 
co-paroeners have affixed their signatures to the 
bond in suit as executants and are made defen¬ 
dants in suit. {Baker, J.C.). Nabayan v. DHUDA- 
BAI. 92 I.C. 663 = 21 N.L R. 38 = 

A.I.R. 1929 Nag. 299. 

-There is a great distinction between oases in 

which a Hindu father sues in respect of a contract 
which he is empowered under the Mitakshara Law 
as manager to make on behalf of the family and 
cases in which a father sues in respect of rights in 
immovable property, rights which he can only 
hold in an equal measure with other oo-patceners. 
The question as to whether a Hindu father 
sufficiently represents all the co-parceners in a 
given litigation is a question which has to be de¬ 
cided with reference to the circumstancea of the 
case. {Foster, J.). HUKUM MahTO v. SVNTSaho. 

78 I.C. 19= A.I.R. 1925 Pat. 303. 

—Joint family—Father—Right to sue. 

- Father can sue without impleading his mxnorr 

sons. . -. .. .. 

There is no valid reason for drawing a distinction 

between the powers of a manager to sue on behalf 
of the joint Hindu family for a debt due to the 
family in his own name alone without impleading 
the other members and to sue for possession of Im¬ 
movable property belonging to the joint Hindu 
family without impleading the other co-parceners. 
At any rate, especially in the case of a father of a 
ioint Hindu family, the consideration is even a 
stronger in favour of holding that he could sue ^oth 
on behalf of himself and his minor sons without 
impleading the minor sons. The position will be 
different where co-parceners other than the father or 
the manager are suing, and, therefore, limitation 
runs even against a minor member of a joint 
Hindu family as regards adverse possession 
if his father who was joint with him was a 

_Suit by Hindu father for recovery of joint 

family land binds alli co-parceners—Snob suit 

must be deemed to bo a HuKUM 

behalf of all the co parceners. {Foster, /.). HUKUM 

.UHTO .. SANT 8AHO. ^ ^ ^ ^^78 IX, 19- 

—Joint family— Father—Self-acquiaitions. 

I _Son cannot object to attachment of father s 

• self-acquired property 

against father: 4 P. R-Uzst. 

Haqhbir SINGH V. fat-ram Ganga R^- 

115 I.C. 478=30 P.L.R. 29=10 L.L.J. 648- 

A.I.R. 1929 Lah. 181. 

-Amongst Hindus an adult son usually lives 

^ith bift father oven when there is joint family 
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property and it cannot be said that a father whose 
property is self-acquired intends to make it joint 
family property simply because he does not turn 
out his son as he is of age and can earn his living. 
(Kumaraswami Sastri and Reilly, JJ.). PBRIA- 
KABUPPAN OHETTI V. ABUNAOHADAM OHBTTI. 

102 I.C. 290=50 Mad. 582=29 H.L.V. 688= 
1927 M.W.N. 287=A.I.R. 1927 Mad. 676= 

92 H.L.J. 571. 

The sons do not take a right by birth in his 
self-acquisitions of their father ; 13 0.P.L.R. 137'; 
3 N. L. R. 18-2; 4 N.L.R. 9 ; 5 N. L. R. 103, FoU. 
{Mittra, A. J. C.). MAROTI v. TUKABAM. 

76I.G. 934 = 19 N.L R. 99= 
A.I.R 1921 Nag. 138. 

—Joint family—Father—Sait for acconnts. 

-In a suit for accounts against a joint family 

the son is not liable for the period of management 
by his father. {Chaudhuri and ITewbould, JJ.). 
BISWAMBHAB HALDAB V. GlBIBALA DASI. 

23 0.W.N. 356= A.I.R. 1921 Cal. 971. 

—Joint family—Father—Will. 

-A Hindu father has no interest in oo-paroe- 

nary property after his death which he can vest in 
the trustees of any settlement, whether that settle¬ 
ment is made by deed or by will. {Marten, O.J• o,nd 
Crump, J.). VBNKATARAMAN v. JANARDHAN. 

106 I.C. 79=92 Bom. 16=29 Bom. L.R. 1922= 

A.I.R. 1928 Bora. 8. 

——Father cannot bequeath by Will joint family 
property t 43 Mad. 824, FoU. {Spencer and Odgers, 
,JJ.). DBIVACHILA ATYANGAB V. V^KATA- 
CHABIAB. 88 I.C. 967=22 M.L.W. 188— 

1923 M.W.N. 956= A.I.R. 1926 Mad. 46= 

49 M L J. 317. 

-Father and son being co-parceners, former 


cannot appoint testamentary guardian for son for 
the co-parcenary property : 41 Mad. 561 (F. B.), 
Foil. {Spencer and Odgers, JJ.). FE^AOHIDA 
ATYANGAB V. VENKATACHARIAB. 8M.C. 907 = 

22 M.L.W. 188 = 1925 M.W.N. 336= 
A.I.R. 1926 Mad. 46 = 49 M.L J. 317. 

—Joint family—Law as to. ^r^i„ 

-Tho law governing the descent of the zamin^ 

dati ofSadak Arjuni, Bhandara District, is ^ 

which governs the estate held by a joint Hindu 

family {Mohiuddin and Macnait^ A. J. Cs.). MT* 

SABJAiAI V. GANOABAM. ^ j ^ Vgao' Skl 3?. 

_ l,aw of joint family and that of survivorship 

are closely connected. 

So closely is the law of joint family and snrvz- 
vorship connected with the law of succession and 
inheritance that it is often very difficult to say 
precisely where the Hindu Law o! succession and 
inheritance can be separated from the test of the 
Hindu Law of the joint family. {Kumaraswami 
Sastri, J.). HAJEB ABOO BUCKER V. EBB^IM 
HAJEE. 70 I.C. 715=31 M.L.T. 183= 

A.I.R. 1921 Mad. 971. 

—Joint family—Manager. 

Acknowledgment. 

Arbitration. 

Bond In favour of. 

Compromise. 

Contract. 

Decree against. 

De facto. 

Discharge. 

Exclusive possession. 

Insolvency of. 

Liability of members. 
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)3INOn L&W—Joint family—Manager—Acknow¬ 
ledgment. 

Liability to account. 

Loan. 

PowePB of. 

Presumption. 

Reppesentatlon. 

Right to sue. 

Who can be. 

—Joint family—Manager —Acknowledgment. 

—The karta has the same authority to ao- 
knowledge a debt as he has to inour it, and the ao- 
knowledgment need not be eicpressed as having 
been made in his capacity of karta. {Buckland, J.). 
Hari Mohan Qhosb v. Sourendra Nath 
Hitter. 3S I.C. 102S=41 C.L.J. 535= 

A.l.R. 1925 Cal. 1153. 

-A Hindu Manager can bind himself in an 

.•acknowledgment of a time-barred debt but he can¬ 
not bind his co-parceners. {Broadway and Gamp- 
bell, JJ.). thakar Das v Mt. Potdt. 

82 I.C. 96=3 Lah. 317=A.I.R. 1924 Lah. 611. 
■■ ■ ‘Acknowledgynent by one msmbet—When binds 
■ athers. 

If one of the members of a joint Hindu family 
makes an acknowledgment in a statement before a 
Court and there are circumstances which indicate 
that that member was making that statement on 
behalf of the family, other members of the family 
are bound by the acknowledgment. {Kanhaiya 
Lai, J.C.). Ram autar u. Beni Singh. 

68 I.C. 196=25 O.C. 89=10 O.L J. 7 = 

A I.R. 1922 Oudh 135. 
—Joint family—Manager—Arbitration. 

" Reference to arbitration—When manager can 

make. 

A manager of a joint Hindu family, even 
when he is not the father, has the power to bind 
the family by a reference of a dispute with any 
outsider‘regarding family property, to arbitration, 
provided such reference be for the benefit of the 
family; and minors in the family are bound by the 
reference, and consequently by the award made 
upon it: 14 C.L.J. 188, Rel. on ; 27 Bom. 287, Foil. 
{Jai Lai and Bhide, JJ.). NANAK Chand v. 
Banarsi Das. A.l.R. 1939 Lah. 425. 

'Manager can refer to arbitration disputes on 
behalf of co-parcenary firm. 

The Manager of a joint Hindu family is entit¬ 
led to refer to arbitration disputes on behalf of the 
oo-paroenary business or firm. It makes no diSoren- 
ce if the family is constituted not of father and son 
but of brothers : A. 1. R. 1927 Lah. 362, Bel. on ; 
A. L R. 1926 All, 238, List. {Jai Lai, J.). SHIV 
dataij Mal Shankar das v. Mohan Lae Chuni 
LAD. 122 I.C. 231= A.l.R. 1930 Lah. 338. 

Bona fide reference to arbitration of dispute 
as to succession to family property is binding on 
others in the absence of fraud or good reasons to 
the contrary. {Chevis and Scott-Smith, JJ.). 
DWABKA DAS V. KISHAN KISHORE. 61 I.C. 628 = 
2 Lah. 114 = 3 L.L J. 349=73 P L.R. 1921 = 

A. I. R. 1921 Lah. 34. 

_Joint family—Manager—Bond in favour of. 

——Promissory note in favour of manager for 
money advanced out of joint funds—Surviving 
member can sue on it without succession certificate 
under Succession Certificate Act, S. 4: A.l.R. 1921 
Mad. 68(P.B.), Foil. {Beasley, J.). Arunaohaldam 

CHETTY V. JAQANflATHA PiDDAI. 

98 I. C. 872=24 H. L. W. 659 = 
1926 M.W.N604= A.l.R. 1926 Had. 1188. 

■ -Bond held in the name of manager is presum* 

- cd to be joint property—Separate private trana- 


HINDO LAW — Joint family — Manager—Oon* 

tract. 

actions by individual members do not disprove 
it—Evidence meagre on both sides—Presamption 
is not displaced. {Viscount Cave.) Bandhu Ram 
V. Ohintaman Singh. 66 I.C. 402:= 

26 C. W.N. 406 = 3 P. L. T. 295« 
•20 A.L. J. 493= A I R. 1922 P.C. 215 (P.C.). 

—Joint family—Manager—Compromise. 

- 'Compromise by manager is binding. 

In a Hindu family consisting of two brothers 
the elder brother of the two brothers should be 
presumed to be the head or the manager of the 
family in the absence of any evidence to the oon- 
trary and a compromise entered into by him is 
binding upon the younger brother. {ShadiLal, O.J. 
and Agha Haidar, J.). SANT RAM v. HiRA NANO. 

A.l.R. 1930 Lah. 719. 

■Compromise by, if reasonable, binds minor 
members. {Mears, C.J. and Banerjee, J.). TUDSHI 
V. BISHNATHRAI. 71 I. G. 623=21 A.L.J. 175= 

4 L.R.A. Civ. 134= A.l.R. 1923 All. 284. 
—Joint family—Manager—Contract. 

- -^Specificperformance of—When can be enforced 

against sninor. 

A contract entered (into by a manager on behalf 
of the joint family at a time when one of the mem¬ 
bers was a minor cannot be enforced as against the 
minor. There is no reason to limit this rule to oases 
where the contract on behalf of the minor is a con¬ 
tract for the purchase of immovable property. Not 
can it be said that the principle has no application 
to a case where there is a oontraob to sell for the 
purpose of neoesalty. 

Held, however that a conbraob by the manager 
can be enforced except with reference to the share 
of the infant in the property oontraofced to bo sold, 
unless the contract is of such an indivisible ohal 
racter that no speoifio performance can be ordered. 
{Jack and Milter, JJ.). NripenDRA CHANDRA 
SAUKAR V. EKHBRADI JOARDAR. 57 Cal. 263= 

34 C.W.N. 272= A.l.R. 1930 Cal. 457. 

■Transactions entered into by manager—Word 
‘heir’ used in such transaction does nob mean 
heirs of manager only. (Das and Ross, JJ.). HASAN 

Imam v. brahmdeo Singh. 

A.l.R. 1930 Pat. 331. 

— ■Contract entered by family through manager 
—Through manager it can sue for matters arising 
out of that contraot. 

The managing member of a joint family busi¬ 
ness can sue in matters afiectiag the business, 
without joining in the suit the other members of 
the family. {Macleod. C.J and Coyafee, J.). 
Madivedl\pfa V . Madlappa. 96 LG. 281 = 
28 Bom. L.R. 711 = A.I.R. 1926 Bom. 414. 

- Contrast to sell property^Salenot for necessity 

—Specific performance of only vendor's share can be 
had. 

The managing member of a joint Hindu family, 
who, for purposes not binding upon the other co¬ 
parceners and without their concurrence, agrees 
to convey a speoifio item of joint family property, 
cannot ‘ perform ’ his contract in its entirety and 
the case falls within the provisions of S. 15. The 
purchaser in such a case cannot enforce speoifio per¬ 
formance of the entire contraot. But Courts will 
I grant specific performance by a conveyance of the 
share which the vendor had in the property at the 
I date of the contract, if the purchaser elects to pay 
j the entire consideration, and the share should be 
I specified in the decree. {Mitchell, A.J.C.). SlNQ- 
HAi Ram lad V. Kanhaya lad. 96 l.c. 949= 

A I.R. 1926 Nag. 493 . 
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HIHDU LA.W — Joint family — lffanagel^—Con¬ 
tract. 

■A oontraot of partneiship entered into by the 


Manager of a joint Hindu family with strangers 
does not ipso facto make the other members of the 
family partners: 41 M. 454, Ref, {Balcer, J,C.). Sheo 
Nabain V. BABUliAD. 85 I. C. 776 = 

A.I.S. 1925 Nag. 268. 

■-Contract by the Manager of a Hindu joint 

family in his individual capacity does not bind 
other co-parceners but the manager is not deprived 
on this account, of his right to enforce the con¬ 
tract. {Kennedy, J.C. and Lobo, A.J.C.), TAnumai* 
V, GANGARAM. 94 I.C. 547 = A.I.R. 1925 Sind 103. 

--Where a contract is by manager on behalf of 

a family, and for the benefit of the family and the 
manager dies, it can be enforced against the survi¬ 
vors even when some of the survivors are minors: 
22 Bom. L.R. 997, Foil. {Ramesam and Jackson, 
JJ.). Nabayana CBETTY o. Mothia CHETTT. 

80 I.C. 698 = 20 M.L.W. 103 = 
34 M.L.T. 360 = 1924 M.W N 482= 
47 Mad. 692=A.I.R. 1924 Had. 680= 

46 M.L.J. 575. 

- - - Manager contracting to sell family property 

—Bale not binding on other members—Other 
members not oonsenting—Sale of vendor’s share 
only can be enforced on payment oi contracted 
consideration : 37 Mad. 387, Appr.’, 26 Mad. 74 and 
32 Mad. Z2.0, Overruled. {Wallis, C.J., Oldfield and 
Kumaraswami Sastri, JJ.). BaIjURWAMT Aitar v. 
LAESBMANA AITAR. 63 I.C. 374=44 Mad 605 = 

13M.L/W. 562=1921 M W.N. 316= 
A.I.R. 1921 Mad. 172 = 41 M.L.J. 129 (P.B,). 
—Joint family—Manager—Decree against. 

- Manager entering into partnership with 

strangers—Adult co-parceners not liable for part¬ 
nership—Liability if their consent was not taken. 

A preliminary decree was passed against A per¬ 
sonally declaring him to be a partner with P and 
for rendition of partnership accounts. During 
continuance of further proceeding® .4 died and P 
prayed to substitute the son and the brother of A 
as legal representatives on the ground that A enter¬ 
ed into the partnership as manager of the joint 
Hindu family consisting of himaelf, his brother 
and son. There was no allegation that the brother 
had given his consent to A for carrying on the new 
business with P. Tbe Court holding that A could 
not even if he entered the businosa as manager 
make other mi mbers partners with P, substituted 
only the son of A on the ground that trade debts of 
the father are binding on son. 

Held further, that the Court was correct in refus¬ 
ing to substitute the brother as legal representative: 
15 N. L. R. 21, Rel. on; 46 Cal. 962, Ref. {Subhedar, 
A.J.C.). KASH.BAI .. SHBIHUMAE^ 

Suit for trespass—Manager, resisting suit on 


the ground that property belongs to family—Decree 

hinds members. . j a.!. ^ au. 

Whore in a suit the plaintifi contends that the 

dofcmlant has wrongfully encroached on his land 
and tbo defendant who ia the manager of a joint 
Hindu family contends that the land is his family 
pronertv the suit cannot be said to be brought on a 
trespass pure and simple. If the defendant as 
manager of the joint family puts forward a title to 
the plaint property and if it is found against him, 
tVio other members of the joint family are also 
b.,und. J.). (MADA PEDDA) SuBBANNA 

V. KUBNAM DHANDBA BAYAMMA alias RAMA 

Bayamma. 86 I.C. 498=21 M.L.W. 300— 

A.I.R. 1925 Mad. 640. 


HINDU' LAW — Joint family—Managor—Bzela- 

siye posaesBion. 

- Execution of decree against manager—Interest 

of all members passes unless contrary is shown. 

In the absence of any objection by any member* 
of the family, when joint family property is put up- 
for sale in execution of a decree against a manager, 
it may be inferred that the intention was to pass 
the interest of all the members of the family in 
the property, though it may be open to the other- 
members of the family to dispute that intention^, 
and to satisfy the Court either that the alienation, 
was not binding on them or that the debt incurred 
by their father was not binding on them, or on.* 
any other ground that their interests in the family 
property had not passed to the auction-purchasers 
44 Cal, 624, Foil. {Macleod, C. J. and Crump, J.). 
DADA JlVAPPA i>. YESU. 73 I.C. 402= 

25 Bom. L.R. 494=A I R. 1928 Bom 450. 

- Suit by or against manager—No presumption.- 

that suit is representative. 

If it is shown that the debt is incurred by the- 
Karta of a family for the purposes of the family 
trade or for its benefit otherwise and he is sued as^ 
manager and a decree is substantially against the 
family in the name of its manager, all the members.- 
of the family will be liable for the decretal amount. 
These facts, however, must be proved by evidence. 
There is no presumption of law that a suit by or- 
against a manager of a joint family is in bis re¬ 
presentative capacity as manager; and where the 
question itself is not raised as to bis having re¬ 
presented the family, a Court will be acting rightly 
in holding that ho sues or is sued in^ his owtt 
personal capacity. {Abdul Raoof and Harrison, JJ.)» 
Mela Mal v. Gouri Rajmal. 

66 I.C. 485 = 3 Lah. 288= A.I.R. 1922 Lab. 200.- 

- Decree against manager binds minor members. 

Decree passed against the managing members 
a joint family as the legal representatives of theif 
deceased father against whom the suit had been 
originally filed in order to make him reimburse 
mesne profits which be had realised out of the joint- 
family property to the plaintiff—another member" 
of the family with whom he had been joint^is 
binding on minor members of the family thougk.' 
they were not made parties to the suit or the exeou- 
lion proceedings that followed : 86 All. 383 (P.O.), 

Foil. (Kanhaiya Lai, A. J. C.). RAM NlDH v. 
ISHURDIN. 63 10.288=24 0.0.161 = 

A.I.R. 1921 Oudh 117* 

—Joint family—Manager—De facto. 

_ A de facto manager can deal with the family 
property for proper family purposes, and a mort¬ 
gage by him of such property for such a purpose is- 
binding on the family. [Abdur Rahim, Offg. G. J. 
and Odgers, J.). SADAYAPPA Asari v. RAGHAVA 
A8ARI. 62 I.O. 220 = 27 M.L.T. 825. 

—Joint family—Manager—Discharge. 

-■’Where there is a division of status* the per^ 
son who was tho managing member before there was - 
such a division, ceases to represent the fami y 
afterwards and debts renewed by him subsequently 
would not bind the persons who were already 
divided in status. {Kumaraswami and Re% y» 

JJ.). VENKATA KRISHNAYYA V. RANGA-^A. 

117 I. G. 720 = A.I.R. 1928 Mad. 865. 

—Joint family—Manazer—ExcIusiYe POSBCsilon. 

-JVfarta; 7 er cannot claim exclusive posse $ 

against other members. , _ 

Manager of a joint Hindu family is no more en 

titled to exclusive poBsession of any A * 

joint, family proporty than any other member la... 
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HINDU LAW—Joint family — Manager—Inool- 
venoy ef. 

If another member takes exclusive possession of a 
■^arb or of the whole of the property and thereby 
ousts the Manager from joint possession, the latter 
■can be restored to that joint possession, but he can¬ 
not bo put in exclusive possession, as admittedly 
3ie has no right to it; 7 N.L.R. 82 ; 1 All. 77, Dist. 
{Hallifax, A.J.G.). KHRDUSlNaH v. BHAQWAN 
Singh. 79 I.C. 400=A. I-R- 1924 Nag. 163. 

—Joint farallj—Manager—Insolvency of. 

-On the insolvency of the Manager of a Hindu 

joint family busine«is, the Official Receiver can 
-attack colourable transfers of the family property 
made shortly before the adjudication though such 
"transfers were made by the senior members of the 
■family and the manager was only a junior member. 
{Walsh, Aq. C.J. and Ryoez, J.). NA-RAIN DaS u. 
Bankim Chandra. 85 I.C. 396=49 All. 912— 

A.I.R. 1925 All. 194. 

- Shares of other members do not vest in Official 

Assiqnee. 

On the insolvency of the managing member of a 
joint Hindu family the Official Assignee succeeds 
to the undivided interest of the insolvent in the 
joint property and his rights as managing member 
■so far as they can be exercised for his own benefi.t; 
but ha is not entitled to have vested in him the 
shares of the other members though ho is entitled 
to deal with them as the insolvent would lawfully 
have done if there bo no insolvency; A. I. R. 1923 
Mad. 55, Foil.: A.T.R. 1913 Lah. 1 (P. B.), Not foil. 
(Schwahe, C. J. and Coleridge, J".). V.AR.ADARAJAN 

V. Srinivasa RAo. 73 I-C- 471 = 

A.I.R. 1924 Mad. 792. 

- lifinor co-jparcener's share does not vest in 

■Receiver. 

Although the manager and the other adult mem¬ 
bers of the family are adjudicated insolvents, the 
property of the minor co-parcenots does not vest in 
"the Receiver; 42 Cal. 225 and 19 Mad. 74, Foil. 
The Pull Bench Ruling, 3 Lah. 329, has distin¬ 
guished the case in 42 Cal. 225. {Abdul Raoof, J. 
Bashbsher Nath v. Ganga Ram. 

73 I-C. 281=A.I.R. 1923 Lah. 572. 
—Joint family—Manager—Liability of members. 

-Lease of fields taken by person as manager 

of joint Hindu family of himself and his brother— 
Fields cultivated by brother for certain years— 
Bent for those years can bo recovered from him by 
lessor, though ho be not actual party to lease: 
1 N. L. R. 178. Rel. on. (Subhedar, A. J. C.). 
Narain V. Nilkanth. A.I.R. 1930 Nag. 54. 

-Where the managing member of a joint 

family misappropriated, in the interests of joint 
family business, the money of a public trust, 

Held, the other members of the joint family were 
jointly with the managing member and severally, 
liable to re-pay the amount with the interest which 
the trust would have reasonably acquired. (Sir 
John Edge.) JAi Narain u. Puag Nabatn. 

85 I.C 2=1925 M.W.N. 13 = 
21 M.L.W. 162=2 O.W.N. 157 = 
6 L.R P C 73 = 27 Bom. L.R. 713= 
29 O.W.N. 775 = 3 Pat. L.R. 255= 
A.I.R. 1925 P. C. 11=48 M.L.J, 236 (P C.). 
—Joint family— Manager—Liability to account. 

_—The manager of a joint Hindu family after 

the date of division in status, is under an obliga¬ 
tion to account for his management of the whole 
of the family property, he being oo-owner in pos¬ 
session of the property of the separated member of 
the family ; 18 Cal. 10 (P.O.) and A.I.R. 1927 Mad. 
jQOl, Foil. {Philli:ps and Thirumnkatachariar, JJ,). 


HINDU LAW — .Joint family — Manager — 
Liability to aooonnt. 

ramakrishnajAyvar v.’MuthdbwamiAyyab. 
121 I. C. 609 = 52 Mad. 672=29 M.L.W. 860= 
A.I.R. 1929 Mad. 436=58 M. L. J. 657. 

_Manager is not bound to render accounts to 

the co-parceners of the profits of the joint-fannly 
during continuance of jointness. {Simpson, A.J.C.)» 
LAOHMi Narain v. Salig Ram. 83 I.C. 833= 

11 0 L.J. 154 = A.I.R. 1924 Oudh 428. 

I —I^Ianager cannot be freed from the liability 
of rendering accounts simply because he has said 
that he possesses no account books and the plain¬ 
tiff has been unable to prove the existence of such. 
{Broadway and Zafar Ali, JJ.)- RAM KlSHAN u. 
Ranshau. 77 I.C. 532= A.I.R. 1923 Lah. 551. 


ally receives. 

in this abs^iQ03 of proof of ditoefc mts-approptia- 
tion or fraudulent and improper conversion of the 
moneys to the personal use of the manager (Rarta) 
he is liable to account for what ho received and 
not for what he ought or might have received if 
the mottoys had boon profitably dealt with. (Sir 
John Edge.) A. PERRAZU V. A. SUBB\RAYADU. 

61 I.C. 690 = 3 Pat. L.T. 1=26 C W,N. 1 = 
30 M.L.T. 1 = 43 I. A. 280=44 Mad. 636 = 
19 A. L. J. 621 = 23 Bom. L. R 920= 
34 C. L. J. 56=14 M L. W. 270 = 
1921 M. W. N. 540= A.I.R. 1922 P. C.71 = 

41 M.L.J. 33 (P C ). 


_ Hanager to maintain accounts to show savings 

effected—Suppression of account-books—Uanager will 
be charged with value of net income. 

Tho Karta of a joint Mitakshar.a Hindu family is 
not accountable for the rents, issues and profits 
which camo into hU hands during his management 
of the properties as Karta. But he is still bound 
to keep true and correct accounts and to show the 
savings effected from the income of the joint family 
properties. 

Where tho Karta of the joint family properties 
has suppressed his books of account with the result 
that it is impossible to discover what are the 
savings effected from tho income of the joint family 
properties, the only possible way, to discover those 
savings is to see what was the income of the joint 
family properties and what expenses were incurred 
by the joint family year by year, Tho Karta must 
be charged with the utmost value of the whole net 
produce deducting therefrom what is proved by 
him to bavo boon spent tor tho joint family, Suon 
an enquiry is always directed against trustees and 
agents who do not keep true and faithful accounts. 
Li^yton V. White, (1803) 15 Vee. 432 and Cray v. 
Haig, (1854) 20 Beav. 219, Ref. 

The rule is founded on tho principle that every 
presumption consistent with established facts 
ought to be made against a trustee or an agent who, 
by his tortious acts has made it impossible for the 
plaintiff to discover his property. Although a 
Karta of a joint Mitakshara Hindu ^ family is 
neither a trustee nor an agent in the stfcict sense of 
those terms; but as it is his duty to conserve the 
joint family properties and to disclose those 
prope:fties to the members of the joint 
family at the timo of partition the rule stated 
above is applicable in his case. This method of 
investigation is hardly a satisfactory one, and may 
even lead to injustice so far as tho Karta is oon- 
oerned; but the Court deals severely with any 
irregularities on the part of the agent and it strictly 
requires that he, who Is the person trusted, shall 
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HINDU LAW—Joint fanaily—Manager—Loan, 

act in all matters, relating to snch agency for the 
benefit of his principal, and it is imperative upon 
him to preserve correct accounts of all his dealings 
and transactions in that respect and the loss and 
still more the destruction of such evidence by the 
agent, falls most heavily on himself. 

Where the joint family has a money lending 
business, but ^here having regard to the attitude 
taken up by the Karta it is impossible to determine 
T9hat the value of that business is, the only reason¬ 
able ^ay of dealing with this matter would be to 
assume that the Karta of the joint family must 
have invested the net income derivable from the 
properties less the expenditure in each year, in the 
money lending business and to charge him with 
interest at such a rate as in the opinion of the 
Court fairly represents the profits usually made 
by the employment of money in such a business. 
Burdick v. Garrick, (1870) 5 Ch. 233,'i?i»/. (Das a7id 
Boss, JJ.). GOBJKD Dube v. Papaweshwar 
Dube. 62 I.C. 83=2P.L.T, 368 = 

A.J.R. 1921 Pat. 487. 

—Joint family —Manager—Loan. 

■ When the manager of a joint Hindu family 
incurs a debt and gives a promissory note therefor 
the creditor may sue him upon the note and make 
him personally liable but he cannot make the other 
members of the family liable by suing on the note. 
{Shingne, J.). MANCHEBSHA v. GOV7KD. 

32 Bom. L.K. 1035 = A. I. R. 1930 Bom. 424. 

--Where the manager of a joint family borrows 

money on a promissory note for a joint family 
business, the other members of the joint family 
are liable on the note, though the note was exe¬ 
cuted by the managerin his sole name : Authorities 
on P. 249, Mulla’s Hindu Law, Foil. {Broadway 
and Skemp, JJ.) MEHEU I^IAL v. BHOLU. 

102 I.C. 295 = 9 L. L. J. 186=28 P.L.R. 277. 

A. I. R. 1928 Lah. 81. 

- When the whole of the money borrowed by 
manager for the family is spent on it or by it, 
whether on necessities or luxuries the question of 
the actual existence of tbo necessity docs not arise. 

{Hallifax, A.J.C.). Rasibhau v. Waman Rao. 

107 1. C. €57=A.I.R. 1026 Nag. 251. 

- Belt hy the manager for the c 07 Xsiruciion of 7ieto 
house on old site is a legal 7iecessity though new house 
is more spacious. 

Where a manager borrows money to construct a 
new bouse on old site the mere fact that it was on 
a larger and more extensive scale, does not make 
the loan any the less for necessity where there bos 
been no proof that the construction was not a 
reasonable and (natural one in the circumstances 
and the work had already been commenced and it 
would have been uneconomic and indeed a dis¬ 
astrous step to have left matters as they were and 
the net result had been that the family property 
had been improved and increased in value and was 
capable of producing u larger income. {Findlay, 
C.J.). JAGO KABAR V. Nilkanth. 

• 105 I.C. 471=A.I.R. 1928 Nag. 78. 

■ Promissory note hy karta in his owfi name — 
Other me^nbers not liable on the note—Creditor can 
sue on the orighial debt, all the members RTemhers 
can plead debt was not justified. 

The karta of a joint Hindu family, by executing 
a promissory note unconditionally in his own name 
for family purposes cannot thereby bind the other 
members of the family or the interest of any other 
member of ibe joint family property. The other 
members of the joint family would only be bound 


HINDU LAW—Joint family^ManagePT-Loan. 

by a pitmissory note orbill of exchange signed by- 
the Karta for family purposes if the name of each) 
member of the joint family to be charged appear^, 
on the instrument iUelf and is disclosed in such a. 
way that on any fait interpretation, of the docu¬ 
ment his name is the real name of the persoxb 
liable upon the bill : 46 Cal. 663; A.I.R, 1925 
Cal. 1062 and 30 Mad. 88, Foil. ; 23 Mad. 697 and 
A.I.R. 1922 All. 116, Diss. from-, 11 O.W.N. 139t*' 
Dist. 

A debt contracted under a promissory note sign¬ 
ed by a karta for family purposes does not attract • 
the Hindu doctrine of family responsibility foc-- 
family debts, and such a doctrine is incompatible 
with the object and effect of the law relating to.* 
negotiable instruments. 

If a person has lent money to the karta of a joint • 
family for family purposes upon the security of a 
promissory note, he is entitled to recover the full') 
amount due under the promissory note, irrespec¬ 
tive of whether the money was or was not borrow¬ 
ed or applied for family purposes but if be elects- 
to pursue this course, he is restricted to the remedy - 
that he possesses against the party to the promis- - 
sory note, and must follow the epecial procedure 
provided in respect of negotiable instruments. Oxt 
the other band in a suit aptly framed he may 
claim in the alternative the amount of the original 
debt for which the promissory note was given as 
security, and may proceed under the Hindu Law 
against the property of the joint family as a whole;v 
but if he chooses to adopt the alternative the co¬ 
parceners will be entitled to raise the defence that 
the debt was not contracted or the proceeds of the- 
loan applied for family purposes. In short thfr 
plaintiff in such a case may enforce the rights that 
he possesses either under the law relating to nego¬ 
tiable instruments or under the Hindu Law: but 
whichever remedy he pursues he is bound by the 
rules oftheCode ihat heinvokea. {Page, J). RAM' 
GOPAB V. dhirendba Nath. 101 I.C. 573= 

54 Cal. 380=31 C. W. N. 397= 
A.I.R. 1927 Cal. 376. 

-Where the elder brother releases hie interest- 

in the family, the next brother becomes the mana¬ 
ger and loans contracted by him for benefit of the 
family are binding on the family including the 
sons of elder brother, the sons remaining jointin 
spite of the release by the father. {Venkaiasubha Bao, 
J.), balasdndabachabi l». kanniappa. 

107 I.C. 132 = 39 M.L.T. 443=^ 
A.I.R. 1927 Mad. 1165. 

- The karta of a Hindu joint family cannot' 
bind the members of the family by his signature 
alone on a promissory note, no other names appear¬ 
ing upon the document as those of persons to be 
charged: A.I.R. 1923 Bom. 244 and A.I.R. 1922 AIL 
116, Foil.;‘iC) Cal. 663 (P.C.), DisL (Buc&Zand, J".). 

Habi Mohan Ghose v. Sourendba Nath Mit- 
TER. 88 I.C. 1025 = 41 C.L.J. 535= 

A I R. 1925 Cal. 1163. 

- Promissory note by karta—Other members not 

liable on the note. 

Where a promissory note is signed by the karta 
alone of a joint Hindu family he cannot be said to- 
have signed on behalf of the other members of the 
family if their names do not appear in the pro-note. 
Such promissory note gives no cause of action 
against other members of the joint family than ■me 
karta himself, and hence no question under 8. 91^ 
Evidence Act, arises.. Such a case^ is different, 
from one where the pro-note is merely inadmissiWe 
for non-compliance with the provisions of. thea 
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HINDU law—J oint family— Manager—Loan. 

Stamp Act. [Bu4:kland, J.). HABI MOHAN GHOSB 
V. SOUBENDBA NATH MiTTBB. 88 I Jl. 1025- 

41 C.L.J. 535= A. I. R. 1925 Cal. 1153. 
——^—Manager alone is liable for the debt inourrcd 
by him where it is not incurred for family purposes. 
{ShadiLal, C.J. and Le Bossignol, J"-)- v. 

BALIiA. 105 I.C. 770 = 6 L.L.J. 441 = 

A.I.R. 1925 Lah. 141. 

■ "There is no presumption that a ^ debt con¬ 
tracted by the manager of a Hindu family is ^n- 
traoted for the benefit of the family : 31 A. 335, It^f. 
(Martineau and Zafar Ali, JJ.)> KHAZAN 'MAL «. 
JAQAN Nath. 74 I.C. 484=4 Lah. 200- 

5 L.L.J. 236= A.I.R. 1924 Lah. 44. 
Promissory note by karta—Suit agaimt other 

members for the debt — Whenlies, . ^ , x. 

A suit upon a promissory note executed by the 
manager of a joint family and brought against the 
other members (undivided younger brothers of the 
executant) after his death is maintainable where 
the plaint mentions the fact of the loan and alleges 
that it was incurred for family purposes. (Wallace, 
J.) SUPPAI GOUNDAN V. MXJEUGAPPA CHETT3AB. 

19 M.L.W. 605= A.I.R. 1924 Mad. 710. 
_There is no presumption in law that a docu¬ 
ment signed in his personal capacity by one who is 
the manager of a joint Hindu family is signed by 
him as such manager. It is essential for the plaintiS 
to prove that there was necessity for these loans 
sought to bo repaid under the suit promissory 
notes. (Wallace, J.). SUPPAI GOUNDAN v. MUBU- 

GAPPA CHETTIAB. 19 M.L.W. 605 — 

B T R IQOA Mft<i 710. 


__ Suit on pro-note by manager cannot be treated 

as one for original debt. 

A suit which is primarily a suit on a promissory 
note by manager cannot be treated as a suit for the 
debt for which the promissory note was passed. IE 
that were permissible difficulties would arise 
because the issues in a suit on a promis-sory note 
would be entirely different from the issues which 
would be raised in a suit against the whole family 
to recover debt. Defences which would be open to 
members of thfs family when sued for a debt would 
not be open to the person who passed the note. 
(Macleod, C. J. and Crump, J.). VITHAD Rao 
Sheshgifi Rao u. Vithau r.ao Soudekab. 

72 I. C. 242 = 25 Bom. L. R. 151 = 

A.I.R. 1923 Bom. 244. 


_Joint family— Manager — Powers of — Acts 

binding. 

_ Averting loss in family business—Mortgage 

therefor is binding—Test of justification. 

The criterion to bo applied to a transaction such 
as a mortgage by a manager is not whether it ulti¬ 
mately turned out to bo for the benefit of 
the family, but whether it was a transaction 
which at the time it was entered into was such 
that a prudent man would have entered into it in 
the expectation that it would bo for the benefit of 
the joint Hindu family. 

Where a mortgage deed was proved to have been 
executed by adult members of a joint Hindu 
family on their own behalf and as guardians of 
minor members, and where the minors ckallenged 
the mortgage on the ground that it was not for 
legal necessity or for the benefit of the family 
estate and where it was proved that the considera¬ 
tion of the mortgage was borrowed for purchasing a 
house in which the joint family had been carrying 
on jajmani business and it was established by evi¬ 
dence that if the adult members had failed to pur¬ 
chase the house which was ofiered to them at a 


HINDU LAW— Joint family —Manager— Powers 
of—Acts hlndlng. * 

concession, there would have been a loss to the 
family in the jajmani business, ■ 

JSeldt that as the danger to be averted was the 
loss of the possession of the house which had 
been in the possession of the family for 40 years, 
and which had been of material assistance to the 
family in conducting its business of jajmani, the 
adult members were justified in executing the 
mortgage in question and that the transaction 
was a transaction for the benefit of the family: 
6 Z9S, Foil, and A.I.R. 1924 P.O. 60, Ref. 

(Mukerji and Bennet, JJ.) GOBINDJI v. LALLAMUIi 


HABDEO Das. 

1930 A.L.J. 


1170=A. I. R. 1980 All. 767. 


-Mannc^r for securing economical manage¬ 
ment of family property taking up management of 
neighbouring property and creating charge on 
family property to secure honest management— 
Manager does not exceed his powers nor does he 
burden family property without legal necessity. 
(Ashuorth, J.). MT. ASHRAFUNNISBA BEGAM v. 
Sahdeo PANDEY. 117 LC. 609 = 






■^—^Transaction by manager can be maintained 
either on the ground of necessity or of benefit. 

A transaction by a manager of a joint Hindu 
family can be maintained on two grounds, either; 
(1) that of necessity or (2) that of benefit. If the 
transaction is beneficial to the family, to establish 
that there existed a pressure on the family estate 
and that there was need for the transaction is un¬ 


necessary. . , . XU 

Where the family is in danger of losing the 

entire property and the manager pays off the mort¬ 
gage by executing another mortgage, his action is 
justifiable on the ground of legal necessity ; 
6 M. I. A. 393 and A.I.R. 1925 Oudh 459, Foil. 
(Waeir Hasan and Ookaran Nath Misra, JJ.). 
Gajbaj BINGH V. Mt. mulan Kaur. 

105 I.C. 593=4 O.W.N. 981 = 
A.I.R. 1927 Ondh 521. 

- Karta—Position of, in the joint family —Bona 

fide partition by manager is binding unless other 
members are prejudiced. 

In a Hindu family the karta occupies a position 
superior to that of the other members in so far as 
he manages the family property or business or looks 
after the family interests on behalf of the other 
members. In fact he exercises a complete authority 
over the family affairs, as the common interests re¬ 
quiring protection, so long as full and absolute 
confidence is reposed in him by the other inembeva 
and no separation is effected, but that authority 
does not include authority to transfer or alienate 
the family property except for family purposes. A 
partition of the family property between bis branch 
and the other branches of the family Is not an 
alienation and if he acts in good faith and in the 
interest of the family to which he belongs or of 
which he is the manager that partition is binding 
on the adult members of the family, and parti¬ 
cularly on those who are absent on employment 
elsewhere or are minors unless there is anything to 
show that they were prejudiced by it. (Kanhaiya Lai 
and Ashworth, JJ.). JAGMOHANDAS v. KuNWAR 
Singh. 95 I.C. 135= A.I.R. 1926 All. 532. 

- Acts of manager are binding if they are for 

family benefit or interest. 

The mere fact that a certain person is the 
manager of a joint family is not enough to make 
his acts binding upon the other members of the 
family and it must be showu by the party relying 
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fiIND0 L&W—Jbtnt\faiiiily—Hana^ep—Poweri- 
oi—Acts binding. )»> 

^pon the acts of the manager and seeking to bind 
the other members of the family, that the aots 
were done by the manager either for the benefit or 
for some interest of the family. {Qreaves and 
Mukerji, .JJ-,). SUB\SHINI DAST V. HABU GHOSE. 
_ 89 I.O. 100==A.I.R. 1926 Cal. 247. 

-^Where the manager of a joint Hindu family 

purchased a share in a village, part of which wag 
already owned by the family, and in order to pay 
off the mortgage decree which was binding on the 
purchased sh^re, executed mortgage of the joint 
family property. 

Held, that though the purchased property yield¬ 
ed a small profit, the purchase was not speculative 
but was prudent and was binding on the family. 
{Das and Ross, JJ.). Beni Madho Singh v. 
CHANDBR Prasad. 83 I.C. 603=3 Pat. 451= 

6 P.L.T. 233=A.I.R. 1925 Pat. 18^ 

. blftuager’s acts bind all unless they are 
prejudicial to them or are not for their benefit. 
{Jwala Prasad and Boss, JJ.). NANA OJHA v 
PRABHDDAT OjHA. 73 I.C. 508 = 5 P. L.T. 284= 

A.I.R. 1924 Pat. 647. 

----New business started by Karta for benefit of 

family—Karta oan raise money on joint propertv 
{Broadway and Zafar AH, JJ.). OHADA Raai I, 
KISHEN OHAND. 88 I.C. 762 = 

A.I.R. 1923 Lah. 482. 
--^To save other properties from sale at execu¬ 
tion. manager sold the mortgaged property. But 
full purchase money could not be paid by the pur¬ 
chaser and the manager became a surety to the mort- 
ga^ executed by the purchaser in order to be able to 

find money to set aside the execution sale before 
confirmation. 

Held, there was legal necessity for the last 

transaction and the manager was justified in be- 

coming a surety to the mortgage. {D%s and Adnmx, 
j./.), Kanhailaij Khbnka t>. Thakur Prasad 
S lNOH. 79 I.C. 9 = 2 Pat. L.R. Civ. 285 = 

5 P.L.T. 594= A.I.R. 1923 Pat. 263. 

Purchase of property if a prudent act is bind’ 

inij. 

The karta of a joint family is entitled to bor¬ 
row money in order to purchase property under 
certain circumstances. Provided that the transac¬ 
tion IS one into which a prudent owner would 
enter, the manager of a joint f imily is entitled to 
bind the joint family properties by a mortgage exe¬ 
cuted by him. It is wholly immaterial whether 
the minors join in the mortgage or not. As a 
matter of law, they cannot join in the transaction; 
the transaction binds the joint family properties, 
although there be no registration, and consequent¬ 
ly no execution on behalf on the minors. (jDas 
and Bucknill, JJ.). KnMAR KADIKNAND STNGH v. 
SmvA Nandan Prasad Stnoh. 63 I.C. 625= 

3P.L T. 149= A.I.R. 1922 Pat. 122. 
—Joint family—Manager—Powers of— Acts not 
binding. 

-The man ager of a joint family cannot validly 

give up a valuable claim of tbo family and 
extinguish it without any return or consideration. 
No such waiver or giving up bv the manager can 
be regarded as binding on the minor members of a 
family and therefore on the family as a whole. 
{Sriniiiasa Avvanqar and Jackson, JJ.). DA8ARA- 
THARAM V. NARASA REDDI. 109 I.C. 329 = 

51 Mad. 484=28 M.L.W. 77= 
A.I.R. 1928 Mad. 601=55 M.L.J. 109. 

'-The manager of a joint Hindu family pro¬ 

perty is, in tbo absence of evidence of necessity 


HINDU LAW—Joint family—Manager-r^Pdweptf 
of—General. ^ 

for the same, not justified in accepting the contract 
postponing the redemption of a mortgage for forty 
years. {Waeir Hasan, A.J.C.). MT. KantA Fizza 
Bibi V. Datadin. 90 I.C. 184=2 O.W.N. 660= 

A.I.R. 1925 Oadh 678. 

Joint family—Manager—Powers of—Borrow¬ 
ing for bnsiness. 

j The manager of a joint family business has 
an implied authority to contract debts for the 
ordinary purposes of the family business. (Addison, 
J.). MAULDK OHAND KISHANJX V. DATA KiSHAN. 

106 I C. 183 (Lah ). 

-The manager of a trading family has wider 

powers than those of the manager of a non-trading 
family. There is no deviation from the funda¬ 
mental principle that what is done must be for 
the benefit or necessities of the family, but aots as 
the incurring of debts and drawing of negotiable 
instruments are necessities to a trading family 
while they would not be to a non-trading family. 
Even where the debts in fact are incurred merely 
for personal purposes of the manager they will 
bind the family if they are within the ostensible 
authority of the manager as conducting the family 
business. So it is, that those who deal with him 
and to whom ho incurs debts are not put upon en¬ 
quiry as to whether the debts whore incurred for 
the benefit or necessities of the family so long as 
they are incidental to the family business : Ufaync, 
9th Edition, pp. 398-399. Bel. on: 34 Bom. 72; 
35 Mad. 692 and 42 Mad. 629, Foil. (Wallace and 
Thiruvenkatachariar, JJ.). RajAGOPADA ATTAR v. 
RAMANCHETTIYAR. 1927 M W.N. 879= 

A.I.R. 1927 Mad. 1190. 

- When co’parceners are personally liable. 

The Manager of a joint family business has an 
implied authority to contract debts for tbe ordinary 
purposes of the family business. Wbero such 
debts have been iuourred, the other co-parceners, 
whether they bo adults or minors, are liable, but 
to the extent onlv of their interest in the joint 
family property. They aro not liable personally, 
unless, in the case of adult co-parceners, tbe oon- 
tract sued upon, though purporting to have been 
entered into by the Manager alone, is in reality 
one to which they are actual contracting parties, 
or one to which they can be treated as being 
contracting parties by reason of their conduct, or 
one which they have subsequently ratified; and 
in tbe case of minor co-parceners, unless the con¬ 
tract has been ratified by them on attaining 
majority: 29 All. 166, Foil. Mulla’s Hindu Law, 
3rd Edn., pp 219 and 211, Bef (Broadway and 
Abdul Raoof, JJ.). BlSHEN 8INGH v. KTDAR NATH. 

62 I.C. 800=2 Lah. 139 = 76 P.L.R. 1921 = 

A.I.R. 1921 Lah. 61. 
—Joint family—Manager—Powers of—Contri¬ 
bution. 

-Where debts binding on the joint family 

were renewed in favour of another by the manager 
subsequent to tbe filing of a suit for partition. 

Held, that though the renewal by the managl^^K 
member, subsequently to a division may not bind 
other members they were in equity bound to 
contribute towards the debts which were dis¬ 
charged bv the renewal: 39 M. 288; 44 B. 179, 
Foil. (Phillips, J.). visvasankara Naratana 
Aiyar V. Kast ArrAB. 86 I.O. 229- 

21 M.L.W. 25= A.I.R. 1925 Mad. 493. 
—Joint family—Manager—Powers of—General. 

■ -“The manager oan represent the oo-paroenary 
in all suits affecting its interest, oan mase 
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HINDU LA.V—Jbint family—Hanag6F*^PoweMi 
of—Diiring discharge. 

•oontraotSf refer to axbltratioii and ooxnpromise, any 
olaixn and can do all acts which he thinks neces¬ 
sary or beneficial to the estate. J*.). 

Mithand V. SaiVRAM. 60 I.G. 484 (Lab). 

—Joint family—Manager—Powers of—Giving 
discharge. 

-Money lent by manager—Death of lender— 

If money be private property of lender only person 
holding heir certificate alone can give discharge— 
If money was 3 oint manager can give discharge. 
^Kennedy, J.C. and Hupchand Bilaram, A.J.C.). 
&HAKAB Khan V. LAEHiMAIi. 94 I.O. 664» 

A. I. R. 1926 Sind 56. 

-The managing member of a joint Hindu 

family can give good receipts on behalf of the 
family which will bind the family : 34 All. 549 ; 

68 Mad. 118; 45 Bom. 446, Foil. (Daniels and 

.Dalai, JJ.). BAIJNATH v. RAM BiLAS. 

80 I.C. 12=9 h. R. A. Civ. 386= 

A.I.R. 1924 All. 738. 
—‘—M’anager can give discharge in respect of debts 
■due to family business. 

Though ordinarily one out of several joint credi¬ 
tors cannot give a valid discharge for the amount 
of a joint debt, the managing member may do so 
where the payment is made to him in discharge of 
a debt due on account of a joint business carried on 
in the interests of a joint Hindu family and such 
payment is made to him as representing all its 
members: 14 O. 0. 45 and 18 O. 0. 154, Dist.’, 
33 All. 272, Foil. {Kanhaiya Lai, J'.C.). SHEO 
Oharan Das v. Brij Bahadur Singh. 

81 I.O. 303=26 O.G. 266=A.I.R. 1924 Ondh 161. 

- Mortgage in favour of minor—Tender of mort- 

gage money to Manager, if good tender. 

if, in executing a mortgage in favour of a minor, 
the transaction is really entered into by the joint 
family consisting of the father and the son, and if 
at the time of deposit the mortgagee is still a minor, 
then it might well bo held that an offer to pay the 
mortgage money to the managing member of the 
joint family is a good and valid tender in the eye of 
the law. {Lindsay and Stuart, JJ.). Shbo Saran 
CHAUDHR i V. Ram Lagan Das. 64 I.G. 413= 
All. 64= 19 A.L.J. 852 = A. I. R. 1922 All. 359. 
—Joint family —Manager—Powers of— Guar¬ 
dianship. 

--Where a managing member is the next 

friend or guardian of his minor brothers, his powers 
are controlled by the provisions of the law and he 
cannot do any -act in his capacity of managing 
member which he is debarred from doing as next 
friend or guardian without leave of the Court: 
3G Mad. 296 (P. C.), Foil. {Rup>chand Bilaram and 
Lobo, A.J.Cs.). CHArFANMAD AILDAS V. TBJOOMAI. 

103 I.G. 430= A.I.R. 1927 Sind 268. 

--- —Manager cannot apply for appointment of 

.guardian under Guardians and Wards Act. 

It is not open to the manager of a oo-pacoenary 
to apply under the Guardians and Wards Act 
(8 of 1890) to be appointed guardian of the pro¬ 
perty of minor co-parceners. Though it may perhaps 
be open to the managers in a Presidency town to 
Apply a Chartered High Court under its extra¬ 
ordinary jurisdiction to sanction an Intended 
sale and to sell the property under the authority 
of such sanction, it would not bo possible for them 
to sell or otherwise alienate any single item of 
'the co-parcenary property in the mofussil unless 
they come to a partition with the minor oo-paroe- 
aers and have such item allotted to their share 
jat such paebitioa : 16 Bom. 684; 19 Bom. 96 ; 


IHINDU LAW—Joint family—Manager—Ropre-' 
eentatlon. ^ 

25 Bom. 353; 25 All. 407 and 43 Bom. 619, Foil. 
{Bupchand Bilaram, A.J.O.). LAKHMIOHAND I9AR- 
DAs ti. Firm op Khushaldas Mangatram. 

88 I. 0. 116=18 S.L.R. 230= A.I R. 1929 SIttd 330 

—Joint family—Manager—Powers of—Minor. 

—Transaction entered into by manager on 
behalf of minors need not he of a defensive nature 
—If the transaction be shown to be for the benefit of 
the estate and such as a prudent owner would have 
carried out with knowledge that was available to 
him at the time, it cannot be set aside by anybody. 

The degree of prudence which might be req,uired 
from a person who was not the sole owner would 
be somewhat greater than that which might be 
expected in the case of a sole owner, and might 
well be held to be what would he demanded in 
ordinary oases from a trustee : A.I.R. 1928 All. 454 
(P. B.), Foil.', 6 M. I. A. 393 (P.O.), Expl. 
[Kendall and NiamatuUah, JJ.). Basdeo Nabain 
V. muhammbd Yusup. 116 I.C. 491= 

51 AH. 289=26 A.L.J. 1313 = 9 L.R.A. Rev. 321 = 

A.I.R. 1928 All. 617. 
—Joint family—Manager—Powers of—Prudent 
Acts. 

■■Acts of manager cannot be called avyavaharik 
merely because they involve risk to family pro¬ 
perty : A. I. R. 1926 Pat. 17 and A. I. R. 1926 
Lah. 41, Bel. on. {Macnair and Subhedar, A.J.Cs.). 
NABAYANARAO V. SETH HANUMATRAM. 

A I R. 1930 Nag. 273. 

—Joint family—Manager—Presumption. 

-[f a Hindu family is presumed, a manager 

also must be presumed and the senior member of 
the family would have a legal right to physical 
possession of the family property until the family 
is di.^solvod. [Campbell, J.). THE FIRM RaGHBIB 
Singh «. narijan Singh. 72 I.C. 569= 

A.I.R. 1923 Lah. 48. 

—Joint family—Manager—Representation. 

-Contract on behalf of the joint family— 

Manager effectively represents all members in suit 
on it—On death of manager it is only necessary to 
substitute his successor—Other co parceners need 
not be joined: 33 All. 272 (P.C.); A.I.R. 1914 P.C. 136 
and A. I. R. 1922 Bom. 281, Bel. on ; A. I. R. 
1928 Pat. 250, Dist. [Tek Chand and Agha Haidar , 
JJ.). ATMA Ram u. Banku Mad. 

A. I. R. 1930 Lah. 961. 
■■Omission to describe karta of family as such 
in plaint—PlaintiS is not barred from claiming 
that managing member represents family [obiter), 
[Courtney‘Terrell, C.J. and Ja^cs, J.). GOBIND 
GoRH[ V. Baddbo Ram. A.I.R. 1930 Pat. 293. 

“In a suit against a joint Hindu family the 
karta can effectively represent all other members of 
the fimily although he may not bo described as a 
party in that capacity in the records of the case : 
A, I. R. 1914 P.O. 136 ; 1 Pat. L.W. 197 and 

31 All. 1549, Foil. ; 1 Pat. L. J. 468, Diss. from. 
[Adami and Chatter ji, JJ.). LADCHAND v. Sheo- 
GOBIND. 121 I.C. 330 = 8 Pat. 788 = 

A.I.R. 1929 Pat. 741. 

— 'The fact that the karta did not contest the 
suit does not necessarily mean that he was careless 
of the interest of the family : A.I.R 1924 Mad. 571, 
Foil. [Adami and Chatterjee, JJ.). LADCHAND 
THAKUR V. Sheoqobind Thakur, 121 I.C. 330= 

8 Pat. 788= A.I.R. 1929 Pat. 741. 

— —Manager sued with other members—'He enjoys 
double capacity, one as karta and the other as mem¬ 
ber [Walsh, J,) — He is not presumed to represent the 
family [Igbal Ahmad, J.). 
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HIND0 LAW—Joint family—Manager—Repra^ 
eentatlon. 

Walsh, J. —When the karta together with the 
other members of the joint family is sued, it must 
he taken that he enjoys the dual capacity which he 
enjoys in the family, that is to say, he is sued 
both as the karta representing the family and 
managing the family, and as a member of it, having 
an undivided interest. 

Iqhal Ahmad, J. —When the manager of a joint 
Hindu family is impleaded as a defendant to the 
suit, the presumption is that he is sued in that 
capacity. But if along with the manager certain 
other members of the family are joined as defend¬ 
ants to the suit, the presumption must be the 
other way, because if the manager was being sued 
as representing the family, there could be abso¬ 
lutely no reason for joining some other members of 
the family as defendants in the suit, {Walsh and 
Jqbal Ahmad, JJ.). Thakub Laij Singh V. Jagraj 
Singh. 107 I. C. 693=50 All. 546 = 

26 A.L.J. 229 = A.I.R 1928 All. 86. 

- Senior member representing family—Decree 

binding as res judicata. 

^ In the case of a Hindu family where all have 
rights, it is impossible to allow each member of 
the family to litigate the same point over and over 
again and each infant to wait till he comes of age, 
and then bring an action, or bring an action by 
his guardian before ; and in each of these cases, 
therefore, the Court looks to Bxplanation 6 of S. 11 
of the C. P.Code, to see whether or not the leading 
member of the famil; has been acting either on be¬ 
half of minors in their interest, or if they are 
majors, with the assent of the majors : A.I.B. 1925 
P.C. 272, Ref. (Lord Phillimore.) LlNGANGOWDA 
DOD BASANGOWDA PATIL* V. BASANGOWDA 
BISTANGOWDA PATIL. 101 I. c. 44= 

25 M. L. W. 789 = 25 A. L. J. 319= 
31 C W. N. 570=1927 M. W. N. 352= 
4 0. W. N. 424 = 29 Bom. L. R. 848= 
45 C.L.J. 504= 8 P.L.T. 462=31 Bom. 450= 
54 I. A. 122=A. I. R. 1927 P. C. 56= 

52 M. L. J. 472 (P.C.). 

•-Entry in revenue papers of a person as re¬ 

presenting the family—Suit questioning the entry 
■—Person can be sued as representative of the family 
—Such representative’s oonfessing judgment that 
the family had no right in the land, is binding on 
the family in absence of fraud or collusion, etc.: 
16 All. 231, Poll. (Ashworth, J.). RAM UAL KOBRI 
C. PANOHU Ahib. 100 316 = 

8 L-R.A. Rev. 69= A.-I.R. 1927 All- 818. 
- —Mortgage b^manager for necessity Decree 
against manager is binding on all members.^ 

A decree for foreclosure obtained against the 
manager of a joint family alone on the basis of a 
mortgage executed by him for legal necessity is 
binding upon other members of the family who 
have not been impleaded in the suit. If a Hindu 
father can effectively represent his sons l^ere is 
no reason why a brother or an uncle who happens 
to be the manager of the family should not similar¬ 
ly be able to effectively represent his younger 
brothers and nephews in the suit brought against 
him to enforce-a mortgage executed for family 
necessity. The real point which has to be borne in 
mind in such cases is whether the deed ^s not 
executed for legal necessity. If such bo the case 
it afTocts the entire family property and if a suit is 
brought on the basis of that deed against the 
manager alone the decree passed in such a s^it is 
binding on all the members of the family. (Gofcn** 
••an Nath Misra and Rasa, fJ.). PlBTHIPAIi SlNQH 


HINDU LAW—Joint family—^Manager—Repine* 
sentation. H 

V. BAMESHWAB. 99 I. 0. iSi=2 Luok. 288» 

3 O.W.N. 954= A.I.R. 1927 Oadh 27. 

-The karta a joint family has full authority 

to act for the family and the leave of the Ooort need- 
not be obtained*befoEe a payment is made to him. 
under a decree in favour of the joint family merely 
because a minor member of the family is oonceined. 
(Boss and Kulwant Sahai, JJ.). JHAKHBI GOPE v. 
PHAQU MEHLO. 103 t. C. 75=8 P. L. T. 708= 

A.I.R. 1927 Pat. 329. 

- Decree in a representative suit by manager 

binding on the minors as well as those who are no^ 
then born unless fraud or collusion is proved/—Gare~ 
lessness on manager’s part, does not make decree the' 
less binding on the other members. 

A manager of a joint Hindu family represents 
the family and, therefore, all its members, as 
against a third party. When he institutes a suit 
as manager in the interests of the family against a 
stranger all the members must be deemed to ba> 
represented in it through him. The result of the^ 
suit binds not only the manager but all the mem¬ 
bers of the family unless, of course, any fraud or 
collusion were established which would vitiate the 
decree. The mere ground that in the opinion of the 
minor sons their fathers did not look after the case 
sufficiently well, or that they were careless on 
negligent in the conduct of their case, would not 
be a good ground for ignoring the effect of the 
decree. The question of carelessness or negligence 
may arise in cases where a suit is instituted by ^ 
guardian on behalf of his ward and the question of 
a case being properly and fairly fought out 
also arise when a limited owner, like a Hindia 
widow, is representing the estate for the time being. 
But these considerations cannot arise when the 
manager of a family, not as a mere reversioner,, 
but as proprietor in whom the interest actually 
vests, institutes a suit and instead of impleading 
all the members of the family sues on their behalf 
as manager. A decree obtained under suoh cir¬ 
cumstances is binding not only on all the member? 
of the family who are then alive but also on those 
who are born subsequently: 94 All. 572 (F.B.)r 
Poll • A.I.R. 1922 All. 342, Dist. (Sulaiman. J.). 
RAM ’RATAN V. DURGA KOBBI. 89 I.C. 120= 

6 L.R.A. Civ. 543= A.I.R. 1926 All. 201. 

_ XJniil partition joint property is one unit—' 

—Manager represents the family in suits. 

There'is not only unity of title but unity of 
possession and enjoymeut with all the incidents* 
of the right of survivorship attached to it; there¬ 
fore in suits the manager is deemed to represent a 
joint family. In the same way, when all member? 
join in suing, each member is deemed to sue^ noa 
in his individual right but by way of enforcing a 
lointrighb. (Kimkhede, A.J.C.). KlflAN v. SitABAM. 

81 I.C. 1009= A.I.R. 1925 Nag. IfiO- 
■Manager's name alone recorded in revenue 


)avers—Manager represents junior members 
It is a common, though not an 
iractice, in the case of a zemindari owned by 
oint family for the name of manager alone to oe 
•ecorded in the revenue papers. In suoh oases tn 
nanager is recorded in a representative oapaoi^. 
md it is really the joint family which ^8 J! 
corded co-sbater. Therefore an order passed u^e 
3. Ill (1) (b) of the U.P. Land Revenue Act wiir 

be binding on the junior members 
ire not recorded in the revenue 

she name of the manager nistZ 

>6 All. 383 and 24 0.0. 143, Polli^O 0.0. 241, D*st 
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sentation. 

{Daniels, J,C.), Sheo Baksh Singh e. Indba 
Bahadur Singh. 87 i.c. 185«12 o.L.J. 289 

2 O.W.N. 209-28 O C. 194= 
A.l.R. 192S Oadh 392. 

Where the bond was executed by the kartas 
of the family and the suit was for enforcement of 
the mortgage against the joint family impleading 
the kartas of the family and other members whose 
existence was known to the plaintiffs. 

Held, the non*joinder ef two members of family 
could not defeat the suit against all, [Jwala 
Prasad and Kulwant Sahay, JJ.). PABMESHWAR 

Pandey V. Raj Kishore Prasad nabayan 
Singh. 80 I.C. 34=3 Pat. 829 = 5 P.L.T. 646= 

A. I. R. 1925 Pat. 59. 

- Suit against adult members is deemed as one 

against whole family. 

Where all the adult members of a joint Hindu 
family appear on the record as defendants it is a 
legitimate presumption that they are acting as 
managers on behalf of themselves and of the minor 
members, though it is not formally stated in the 
plaint that the defendants were being sued as 
managers and therefore the addition of minor 
members defendants, after limitation does not jus¬ 
tify dismissal of suit: 84 All. 549 (P.B.), Poll. 
{Daniels and Neave, JJ.). CRETAN SlNGH v. 
Babtaj Singh. 79 l.C. I00f = 46 All. 709 = 

22 A.L.J. 702 = 5 L R A. Civ. 480 = 

A.I.R. 1924 All. 908. 

-The manager is the accredited agent of the 

family and whore he acts as a prudent owner for 
the purpose of benefiting the estate or averting 
any danger to it, his action binds the family 
though he bo not the father of the members of the 
joint family. On occasions including foreclosure 
suits the manager so effectively represents the joint 
family that the whole family is bound. {Kennedy, 
J.C. and Raymond, A.J.C.). NARDMAL MULCRAND 
V. NichumaL. 76 I.C. 778=18 S L.R. 1 = 

A.I.R. 1924 Sind 124. 

-Sttii against manager' and adult members — 

Minor members are also bound by decree if the whole 
family is represented. 

Where a suit was brought against the manager 
and the adult members were also joined party 
defendants, 

Held, that the minor members must be taken to 
have been duly represented. It is not necessary 
that he should have been described as manager or 
that in the plaint it should have been stated specifi¬ 
cally that the defendants to the suit represented 
not only themselves but also the minor members. 
It is sufficient if in reality the whole of the family 
is represented by the persons who are named as 
defendants to the suit. It is true that it is un¬ 
necessary to make every adult member a defendant 
if they are represented by the managing member, 
but if for the sake of precaution the adult members 
are made parties, that does not affect the real 
nature of the suit. {Hears, C.J. and Banerjee, J.). 
TUL8HI V. BISHNATH RAI. 71 I.C. 623 = 

21 A.L.J. 175 = 4 L.R.A. Civ. 134= 

A.I.R. 1923 All. 284. 

_ Karta can represent whole family—Karta need 

not say he sues as such if it is obvious on Die plead' 
ings. 

A suit by a karta of a Hindu family on behalf 
of all the members is deemed to be a valid 
suit and will within O. 34, R. 1, Civil P.C. It is 
not necessary that the karta should mention ex¬ 
pressly that the suit is instituted by him in his 
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capacity as karta, provided the fact that the suit;. 
is brought by him in his representative capacity 
is obvious from the pleadings in the case: 

5 0. 148 (P.C.); 11 B. 37, Ref. {JioalaPrasad, A.C.J^. 
and Das, J.). Jag Shah «. Ramohandra Prasad.. 
63 I. C. 564=2 P.L.T. 553=6 P.L J. 640 = 
1921 P.H.C.G. 289=A. I. R. 1921 Pat. 377.. 
—Joint family—Manager—Right to bo& 

-It is open to the karta to bring a suit in his 

own name or to join the other members of the 
family; but the fact that he has joined the other- 
members does not necessarily derogate from his 
power as karta. (Ross and Kulwant Sahay, JJ.). 
JHAWKHRI GOPE V. PHAGU MAHTO. 

103 I.C. 75 = 8 P.L.T. 708= A.I.R. 1927 Pat. 329. 

- Suit by manager on promissory note — Other- 

members not necessary parties. 

Where plaintiff was the manager of the undivid¬ 
ed family and sued on a promissory note passed, 
in his name by the defendant and the adult co> 
parceners were not made parties to the suit, 

Held, that the other members were not necessary- 
parties and that the suit was not bad for non¬ 
joinder : 33 All. 272 and A.I.R. 1914 P.C. 136,. 
FoU. 

The Privy Council decisions do affect the various- 
rulings of Bombay High Court which go to ths: 
extent of saying that in every case where a con¬ 
tract is entered into on behalf of a joint family by. 
a co-parcener, he cannot sue alone, but must join 
the other co-parceners as parties to the suit. {Faw¬ 
cett, J.). ramnath Dwabkanath Waiwoodb 
V. RAMRAO BAEKRISHNA DHOTRE. 64 I.C. 966= 

46 Bom. 358=23 Bom. L.R 1135 = 

A I R. 1922 Bom. 281. 

-Manager can suo for debts due to the family: 

35 Mad. 685; A.I.R. 1914 P.C. 136, Rel. on. {Krish- 
nan, J.). SUBRAMANIA GURUKAD V. RAMA- 
KRISHNA Aiyar. 70 I.C. 160 = 19 M.L.W. 31 = 

A.I.R. 1922 Mad. 407. 
—Joint family—Manager—Who can be. 

-Son may become karta of the joint family 

during the lifetime of his father ; 49 I.C, 907, Ref. 
{Kinkhede, Offg. A. J. C.). KADOO SinGH v. Mt.. 
SdndbrABAI. 95 I. C. 707 = 

A. I. R. 1926 Nag. 419. 

—Joint family—Partnership. 

-There is no material difference between an. 

ordinary partnership firm and a Hindu joint 
family consisting of adult co-parceners who active¬ 
ly conduct the business of tho firm. 

Whore a partnership composed of the members of 
a joint Hindu family is dissoIvAid* but no generaL 
notice of the dissolution is given, and the firm is 
continued by one of the partners, an acknowledg¬ 
ment of a debt due to a creditor signed by a partner 
who serves in the firm on salary, in the name of 
the original firm, is binding upon all tho m'^-mbors 
of tho firm as the original firm must be deemed to 
have continued and the member signing to have 
authority as partner to bind his late partners along, 
with himself by the acknowledgment: 10 Bom. 353, 
Dist. {Mirza, J.). Krishnabai v. VARJIVAN- 
DAS JAGJIVANDAS. 32 Bom. L.R. 201 = 

A.I.R. 1930 Bom. 236. 

- Co-parcener entering into partnership with, 

strangers—Other members of family are not partners. 
Partnership is a particular relationship and 
prima facie a partner.«hip suit should bo kept to* 
accounts between the partners that are concerned. 
One individual A is entitled to enter into a part¬ 
nership with another individual B, although H 
may happen to be a member of a joint Hindus 
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1'HINDU‘LAW—Joint family—Partnership. 

family; but it does not necessarily follow that be¬ 
cause he enters into a partnership with one oo-par- 
oener B, he thereby beoooies a partner with the 
other members of B's joint family of whose exis¬ 
tence he may not even be aware; and in the suit 
primarily based on an ordinary partnership the 
-dissolution and the accounts should be confined to 
the relations between the parties, without pre¬ 
judice to any claim that A may subseqnentlv have 
against the other co-parceners of B; 41 Mad. 454: 
A. I. R. 19*21 All. 306; 27 Bom. 157 and A.T.R. 1922 
P. C. 237, Rel. on. {Marten, C. J■ and Patk'tr, J.). 
LAXAMAN KUSHABA V. BHTKCHAND RAICHAND. 

122 I.C. 843:=31 Bom. L.B. 1179= 

A.I.R. 1930 Bom. 1. 

-- Junior co-parceners may also contract debts for 

. family firm if authorised. 

It is wrong to say that in a joint Hindu family 
trading partnership only the manager of the family 
has authority to contract debts and that no other 
•co-paroener has that authority. Ordinarily the 
manager of a joint Hindu family alone is entitled 
to contract debts on behalf of the family trading 
firm so as to bind the other co^parceners personally, 
but, it may be that a co-parcener other than the 
manager of the family is authorised expressly or bv 
implication to contract debts on behalf of the firm 
and if he is so authorised debts contracted bv him 
on behalf of the firm are binding on other co¬ 
parceners personally: 23 Mad. 597. Bel. on. {Jai 
ijal, J.). Lad Ohand u. Ghanaya Lad. 

120 I. G. 611= A I.R. 1930 Lab. 243. 

Presumption is of continuity of partnership 

AVhere brothers of a Hindu joint family carry on 
business of partnership, the presumption is that a 
partn('rship continues so long as the business con¬ 
tinues; it is possible for a partner to separate him¬ 
self from his co-partner by an unequivocal expres¬ 
sion of iutention to dissolve at once just as a oo- 
pareener can separate from his family, {Pereiual, 
J. C. and B'lrlee, A. J. C.). DWARKAT>A«i JAVT3R- 
MAL u. David Sassow. 121 I.C 869= 

A.I.R. 1930 Sind 83. 

— -Where one member enters into partnership 
with fetr.angers, thero is no presumption that he 
■does so in representative character so as to make 
other members liable as partners—If they are 
sought to be made liable, it can be done by evi¬ 
dence of consensus or by evidence to prove agency 
through which contract of partnership was brought 
into existence : 12 A.Ij.J. 79; A.T.B. 1922 P.O. 215 ; 
39 I.C. 498 ; 40 I.O. 463 ; A.T.R. 1929 P.O. 1, Dist. ; 
6 U L.W. 417 ; 2d*M.L.T. 665; A.T.R. 1924 All. 414 ; 
A.I.R. 1926 All. 337 ; A.T.R- 1929 All. 148; 
2.5 All. 378 ; A.I.R. 1921 All. 306 ; 41 Mad. 454 ; 
27 Bom. 1.57; 3 Bom. L.R. 144 ; 40 Oal. 523. Rel, on. 
{Sulaiman and Sen, JJ.). MiRZA MAD Bhaowan 
Das n. Rameshar. 118 1.0.145 = 

1929 A. L. J. 641=51 All. 827 = 
A. I. R. 1929 All. 336. 

-Manager by reason of having minor son is not 

bound to continue partnership with a stranger. 
{Sulaiman and Ashworth, JJ.). BANKET LAD >v. 
Natha Ram. 107 I.C. 576= A.I.R. 1929 All. 199. 

■-'Per S7tlaiman, J. —Relations of strangers 

with joint Hindu families, when they enter into 
transactions of partnership, are nob governed 
strictly by the Hindu Law but by the Contract Act. 
(Sulaiman and Ashworth, JJ.). BANKET LAD v. 
Natha Ram. 107 I. C. 976=A.I.R- 1929 All. 199 
--Where a joint family is a partner, the part¬ 
nership is not dissolved on the death of the manag¬ 
ing member of the family inasmuch as a joint 


HINDU LAW-^oint family^PaTtnershlp.in^lH 

family does nob die on the death of the'^inatiager. 
(Sulaintan and Kendall, JJ.), GAITBT Ssankab 
Kbshab Deo. 114 I.C. 881 = 1929 A.L. J. 204; 
> A.I.R. 1929 All. 148. 

I A. joint family can become a partner in part¬ 
nership business: A. 1. R. 1926 All. 387, 
(Sulahnan and Kendall, JJ.). Gauri Shaneab «. 
Kbshab Deo. 1141.0. 881=1929 A.L.J. 204= 

A.I.R. 1929 All. 148. 
-When members of a family trade together 
and are partners in a joint firm they are alPpet- 
sonally liable for the debts of that firm: 
41 Mad. 824, Diet. (Phillips and Betlly, JJ.). 
Somasundaram GHBTTIAR V. KANOO OHBTTIAB. 

118 I.C. 494=1929 U.V N. 262= 

A.I.R. 1929 Had. 673. 

•Younger brother is as much entitled to manage 


^ »> 

business as elder brother. 

If two partners of a firm are brothers, they are 
equally entitled to participate in the management 
of the business of that firm and it is in the fitness 
of things that either of them may at all opportune 
times attend to the business and do all that is 
needful. Even according to Hindu Law a younger 
brother is as much entitled to take part in the 
management of the business as his elder brother. 

(Zafar AH, J.). Ghulam Mahomed v. Sohnamad. 
101 I.C. 742 = 9 L-L.j. 233=28 P L.R. 307= 

A.I.R. 1927 Lah. 38S. 

—One co-parcener is the agent of every other as 

in ordinary firm. , 

As between the partners and the outside woria, 
whatever may be their private arrangemrats 
between themselves each partner is the unlimitea 
agent of every other in every matter which is 
partnership business or which he represents as 
partnership business and not being in its nature 
beyond the scope of the partnership. This rule 
applies equally to joint Hindu , JS? 

ordinary partnership concerns: f 4 P. R. 

31 M.L.J. 9:1; 60 P.L.R. 1915. Dist. (Zafar AU, J,)> 

GUDAM MUHAMMED V. SOHNAMAD. 

101 I c. 742 = 9 L.L.J. 233=28 P.L.R. 307- 
^ A.I.R. 1927 Lah. 389. 

_One partner in Hindu family business can¬ 
not refer a matter in litigation to arbitration and 
so bind the other partners. A reference to arbitra¬ 
tion is not an ordinary xnoident of the family 
business. (Ls Bossignol, J.). GAINDA MaDD u. 

PIRM NlHAD OHAND OHHAJU MADD. 

84 I.C. 726=6 L.L.J. 802= 
A. I. R. 1923 Lah. 261. 
■Manager entering into partnership with stran- 


,ers^Other members of family are not necessaruy 

Where the managing member of a joiut family 
mtersintoa partnership with strangers he does 
lot thereby make other members of the fa^iy 
latfcners in the business so as to clothe them wit“ 
111 the rights and obligations of a partner as cw- 
ined by the Contract Act. In such a ease tne 
amily as a unit does not become a partner, an 
,nly such of its members aiin fact enter 
I contractual relation with the sbrang^s w 
36 governed by the Act. (Rupchand 
d.J.Cs.). HARNAMDAS V. firm op MAYAD^ 
CjAKMICHAND. 87 1. 

A. I. R. 1823 

- Manager entering into 

nembers are not -necessarily partners Son wo 9 
or the father is not necessarily a partner. 

Though a person carrying on "n- it 

►aroenet or even a manager in a joint 7* 
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does not necessarily follow that all his oo'paroeners 
ate his partners in that business, entitled with him 
to his rights and liable like him for its liabilities: 
27 Bom. 157, Foil, 

A contract of partnership entered into by the 
manager of a joint Hindu family with the strangers 
does nob ipso facto make the other members of the 
family, partners, and not being partners the other 
members whether divided or undivided cannot 
institute any suit in respect of the partnership: 
41 Mad. 454 ; 43 All. 116, Foil. 

The mere fact of a son helping hie father in the 
business and the business being carried on in their 
joint names is not sufficient to establish a partner* 
ship between them. {Baymond, A.J.G.). HEMRAJ 
KANJI V, TOPAN VISHINJI. 86 I.C. 950= 

A.I.R. 1923 Sind 300. 

■Manager entering into partnership—Other 


HINDU LAW — Joint family — Presnmptloii 
Burden of proof. 

Where a Hindu family is a fairly large family' 
comprising several members, the ordinary presump¬ 
tion that a family is joint grows weaker as the ■ 
relationship becomes more distant, or thebranches- 
multiply. {Walsh and Kanhaiya Lai, JJ.). Dab- 
BABI LAIj V, MT. PARBATI. 91 I.C. 841 = 

A I.R. 1926 All. 256. 

■Presumption is not that every Hindu is 


members are not necessarily partners. 

Other members of a joint family must not be 
treated as necessarily or ipso facto partners in any 
partnership into which a member of the joint 
family or even the manager of the joint family, 
may see first to enter: 41 Mad. 464 and 30 M.L.J. 
241. Appr.-, 61 P.R. 1915. Dist. {Piggott and Byves, 
JJ ). KHARIDHAB K.APRA & CO. V. DATA KiSHAN. 

^ ’ 43 All. 116 = A.I.R. 1921 All. 306. 

—Joint family—Plea of. 

_decision whether persons form members of 

the joint Hindu family or not is ordinarily a ques* 
tion of fact when the correct legal principles on 
which the point should be decided have been 
appreciated. {Wilberforce and Abdul Qad\r,JJ.). 

MST Mata Wanti v. Ishar Singh. 

67 I. C. 789=3 L. L. J. 532= 
A. I. R. 1921 Lah. 267. 

—Joint family— Presumption—Absence of. 

_ Presumption of jointness ceases when one 

branch has separated —Entries in revenue papers are 
not much Ixelpful in determining status—In large 
family the presumption grows weaker as the relation¬ 
ship becomes more distant. 

A family is presumed to be joint until the con¬ 
trary is established, but no such presumption 
arises where it is established that bolore the suit 
one or more memb( rs of the family had separated. 

A member of a joint family can separate himself 
from the other members of the joint family, and 
would on such separation be entitled to have a 
share in the property of the joint family ascer¬ 
tained and partitioned o£I for him, but the remain¬ 
ing co-parcener, without any special agreement 
between themsolvos may continue to be oo-parce- 
ners and to enjoy as members of a joint family 
what may remain after such a partition of the joint 
family property is made or live separately from 
each other. But where one branch of the family 
was separate, the ordinary presumption that the 
remaining branches oi the family had continued 
joint ceases to apply. The definition of shares in 
revenue papers by itself afiords very slight indi¬ 
cation of a separation in a Hindu family. Such 
entries are usually made in the Revenue records by 
those responsible for their preparation to make the 
record definite and precise. The acquisition of 
some nroperty in the name of one member of the 
family and of another property in the name of 
another member, would similarly be inconclusive, 
but where there is a long series of dealings by diffe¬ 
rent members of the family independently of each 
other, the same consideration would not be applio- 

abU, ’ 


member of joint family, nor that joint family owne- 
joint property. The property standing in each- 
man*a name is prima facie his own. (Kinkhedet 
A.J.G.). TANIABAI V. RANGNATH. 

96 I.O. 963=9 N.L.J. 183= A.I.R. 1926 Nag. 476. 

—Joint family—Presumption—Basis of, 

-Presumptions in the case of a joint Hindu 

family owning property are to be drawn from the- 
facts of each particular case. (Krish7ian and Ven- 
katasubba Bao, JJ.). KANNAUMAL v. BamA- 
THlLAEAMMAIi. 97 I. C. 632=- 

A. I.'R. 1927 Mad. 38. 

—Joint family—Presnmptlon —Brothers. 

— Brothers and their sons messing and living ■ 
together—Presumptions and rules of burden of proof 
discussed. 

Whore Hindu brothers and their sons live and 
mess together there is a presumption that they are- 
members of a joint family. But there is no pre¬ 
sumption that that family owns a joint family pro¬ 
perty in the absence of any proof of a nucleus 
at the same time it would seem that there can be 
no presumption that any property which is in exis¬ 
tence and is in possession of one member of the- 
joint family is necessarily his separate property, or 
is his self-acquisition. The party who wishes to- 
make out that it is his separate property over which 
he had absolute power of disposal should establish 
that case. No presumption can be made in his 
favour : 33 All. 677 and 35 All. 564, Foil. (.SuZai- 
man and Kendall, JJ.). QATA PrASAD o. JASWANT- 
RAI. A.I.R. 1930 All. 530. 

-There is no presumption that if there are 

two brothers they should be considered as members, 
of a joint Hindu family. Where two brothers con¬ 
stitute a joint Hindu family there is no presump¬ 
tion, that one brother must necessarily buy pro¬ 
perty for the benefit of the other brother. [Devadoss, 

J ). VENKATARAMA OHBTTITAR V. I^tARUTHAPPA. 
PILEAI. 86 I.C. 886= 21 M L.W. 226 = 

A.I.R. 1923 Mad. 448. 

—Joint family—Presumption—Brothers and> 

uncles. 

-The ordinary presumption of Hindu law is 

that brothers and uncles are joint. {Salaiman, 
Ag, C.J. and Kendall, J.). DSO NARAIN v. Phaqu, 

121 I.C. 817=A.I.R. 1930 All. 541. 

—Joint family—Presumption—Burden of proof. 

— Property in one lx7Ui for generations—That line 
need not prove that it was dissociated from the other 
line generations ago. 

When it appears from facts that through gene¬ 
rations a property has been possessed in a certain 
single line, it can never bo said that it lies upon 
that line to establish that it was dissociated 
generations ago, from another line which appears 
on the scene as a claimant and proposes no laots of 
jointness, such as living in the same home, sharing 
in food or worship, or quoad estate participating in 
the enjoyment or fruits thereof. To put, in conse¬ 
quence of a stretch of the doctrine of onus, an un> 
natural and forced construction upon the actual, 
facts of family life and development is not warrant— 
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HINDU LAW — Joint family — FresTiinption— 
Business. 


■ed by the law of India. {Lord Shaw.) YBIiLAPPA 

Hamappa V. Tippanna. 114 I.c. 13= 

31 Bom. L.R. 249 = 53 Bom. 213=56 I A, 13= 
1929 A.L.J. 4=49 C.L.J. 104=29 M L.W. 231 = 

33 C.W.N. 238 = A.I.R. 1923 P-C. 8 = 

56 M.L.J. 287 (P.C.). 

—^Joint family—Presumption—Business. 

- Business carried on by a co-parcener is not 

presutned to be a Joint family one. 

A presumption that business carried on by one 
member of a Hindu joint family is a joint family 
business does not obtain. It must be shown in 
each case that the business was established with 
the help of family funds. Therefore, simply because 
a person carrying on business is a co-paroener in 
a Hindu joint family, it does not follow as a neces¬ 
sary corollary that ail his co-parceners are his part¬ 
ners in the business: 27 Bom. 1.57 and 2 13, 

Foil. [Rupchand Bilaram, A. /. C.). MOTHARAU 
DOULATRAM V. PaHLAJRAI GOPAIjDAS. 

80 I.C. 141 = 19 S.L.R. 286 = A.I.R. 1925 Sind 159. 


—Joint family—Presumption—Father and son. 

- Father and sons must be held joint unless 

proved to the contrary. 

The presumption under Hindu Law is that a 
father and son are joint and unless it is proved 
that they are separated it must be held that they 
are still joint. 

Plainbifi’s father B, a Hindu, came to Burma and 
resided therefor some 32 years before his death and 
acquired some property. Defeudant, B's sou by 
the second wife, lived with his father in Burma. 
Plaintiff sued defendant for partition of his 
father’s estate. PlaiatiS's case was that he, his father 
and defendant formed a joint family and on his 
father’s death he was entitled to one-half share of 
the estate. Defendant denied that plaintiff was a 
member of the joint family and contended that the 
fact that the deceased lived in Burma with defen¬ 
dant, whilst plaintiff lived in India aud had ap¬ 
parently nothing to do with the deceased and 
defendant, except for a single meeting with his 
father, for 15 years, was inoompatiblo with their 
being members of a joint family. 

Held, {Das and Carr, JJ.), that the plaintiff 
was entitled to partition as it was not proved that 
the father aud son over separated or that there was 
partition between the father and son. The mere 
fact that the son lived in India and that the father 
came away to, and stayed in Burma, did not prove 
the partition or separation between the father and 

son: 32 Mad. 377, Rel. on. 

Pratt, J".—The fact that the deceased brought 
bis sons by one wife to Burma, and he did not 
bring plaintiff the son by his other wife, and plain¬ 
tiff did not at majority or at any time join his 
father in Burma, justifies the presumption that 
plaintiff was separate and was not a member of a 
joint family with hia father after the laU« came to 
Burma. {Das, J. on difference between Pratt and 

Carr. JJ.). 

A.I.R. 1928 Rang. 206. 


-Joint family is presumed till disproved 

whore father and sous do joint 

mond and Madaavkar, A. J. Os.). OHETANAND 

Mohandas V. Messrs. 

83 I.C. 135=A.I.R. 1925 Sind 153. 

-.There is an initial presumption in favour of 

jointneas in a Hindu family and this presumption 

ifl particularly sbronj; in the case of a «tner ana 

hig only son# {Dciytiels and Liylc^ 4*tr.Cs.)* MT, 
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HINDU LAV — Joint family — Presampiioii ^ 
JointnesB. 

PARBATI V. SAIYED MOHAMMAD HADI. “J* 

68 I.C. 534=9 O.L.J. 304= A.I.R. 1923 0aflh31.t 
—Joint family—Presamption—Jointness. 

—Every Hindu family is ptesumsd to ba joint 
unless division is proved and burden of proving 
it is on party alleging it. {Sulaiman and Kendall, 
JJ.). Bhagwan Dei v. Shib Singh. 

. A.I.R. 1930 All. 341. 

— T he presumption of jointness in a normal 
Mitakshara family is so strong that in the absence 
of contrary evidence the entire property which a 
person seeks to dispose of may be taken to partake 
the character of joint family property: 29 All. 244 
(P.G.). Foil. {Teh Chand and Agha Haidar, JJ,), 
Beli Ram V. Sabdari Lal. W 

A.I.R. 1930 Lah. 613, 

— The presumption of jointness between parties 
one of whom was five degrees removed from the 
common ancestor whereas the other was removed 
by four degrees would be very weak indeed: 
10 B.H.O.R. 444 and A.I.R. 1929 ?.C. 8, Rel, on. 
{Misra and Raza, JJ.). KSUSHWAKT RAI t>.• 
Jagannath Prasad Tandan. 119 1.0.872= 

A.I.R. 1930 Oadh 184. 

—Presumption is that every Hindu family is 
joint—Onus is on the person alleging to prove 
that it is otherwise—Purchase of property in the 
name of one or other member of family is immate¬ 
rial : 22 Gal. 85 (P.G.), Foil. {Fforde and Baidar, 
JJ.). SANWAt DAS V. KUREMAL. 109 LC. 779= 

9 Lah. 470 = 10 L.L J. 27 = 29 P.L.R. 635= 

A.I.R. 1928 Lah. 224. 

-The legal presumption is that a Hindu 

family is joint and undivided in business as well 
as in other respects : 33 P.R. 1870, Foil. If any 

member sets up that a particular portion of the 
property formed his separate property the onus of 
proving that, lay on the member who so claimed : 
40 Gal. 523, Foil. {Addison, J.) MaulDK OHAND 
KrSHANJI V. data KISHAN. 106 I.C. 183 (Lan.). 

-Where jointness up to a certain date is 

proved, the onus of proving a 8eparation«subsequent 
to that date is on the party alleging such separa¬ 
tion. (Lord Sinha.) DEO NARAIN PANDE t>. 
AGYAN Ram Pande. lOM.C. 249= 

1927 M.W.N. 96 = 31 O.W-N. 533= 
A.I.R. 1927 P.G. 52 = 53 M.L J. 658 (P.C ). 

_—Where it is proved or admitted as to a Hindu 

family that it lives in oommensality and possesses 
joint property, the presumption of law is that all 
the property they are possessed of is joint. 
iZafar AU, J.). BADBADHAR SINGH v. SHANKAR 
DAS. 101 I.C. 652= A.I.R. 1927 Lah. 823. 

•'Presumption is that family continues jotw 
until contrary is proved—Definition of shares m 
revenue papers is not sufficient indication of separa¬ 
tion. , 

In a joint Hindu family, the presumption is 
until the contrary is proved, that the family con¬ 
tinues joint. That presumption is peculiarly strong 
in the case of the sons of one father and gets 
weaker as the branches multiply. 

A definition of shares in revenue and village 
papers affords, by itself, but a vary slight j®** 
tion of an actual separation in a Hindu family* 
and certainly in no case it can be regarded, stan 
ing alone, as sufficient evidence upon which t(5flii«» 
contrary to the presumption in law as to 
that the family to which such a definition 
had separated ; A.I.R. 1925 P.O. 132. 
haiya Lai and Ashworth, JJ,). xj 

Singh. »« !• «• 1^8 (4U )‘ 
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HINDU LAW — Joint family — Presumption — 
Jeintness. 

-The legal presumption is that a Hindu 

family is joint and henoe it is for the party alleging 
-separation to prove It, {Hfisra and Raza^ Mt. 

Jagwanti V. Bachand Singh. 95 I.C. 774= 

13 O.L.J. 744= A.I.R. 1926 Oadh 311. 

-If nucleus for a joint family is proved to 

exist, the burden of proving separation is on the 

f erson alleging separation; 29 All. 244 (P. G.}, Ref. 
Hasan and Misra, JJ.). Abhaidat SINGH v. 
RAGHO iNDAB PARTAB SAHAI, 91 I.C. 976= 

1 Luck. 1 = 3 O.W.N. 40=13 0 L.J. 37= 

A.I.R. 1926 Oudh 77. 
-All property belonging to family is presum¬ 
ed to be joint. {Sulaiman.J.). MdnesharTewari 
i). RAM NARAIN. 86 I.C. 832 = 

A.I.R. 1923 All. 820. 

- for partition dismissed as being for par¬ 
tial partition—Presumption of jointness attaches. 

A suit instituted by a member of a joint Hindu 
family for partition of the family property was 
dismissed by the Court on the ground that all the 
family properties had not been brought into the 
hotohpot. There was no subsequent division of 
the property by metes and bounds. 

Held, that the presumption of jointness attached 
to all the properties, and unless it was established 
that any particular item was acquired with sepa¬ 
rate funds by any individual member, all tbe pro¬ 
perties in the hands of the members were liable to 
Tje divided. {Mears, C.J. and Mukerjee, JJ.). 
HAZAEI IjAL u. RAM LAL. 88 I.C. 422= 

47 All. 746 = 23 A.L.J. 621 = 

6 L.R.A. Civ. 379=A.I.R. 1923 All. 813. 
-Every Hindu family is presumed to be joint 
unless division is proved. 

In the case of Hindu joint family the presump¬ 
tion is, in the absence of the proof of division, that 
the family was joint in food, worship and estate, 
but the presumption is not applicable after there 
has been a separation in the sense of disruption 
Buch as would put an end to a joint family. 

In the absence of evidence as to nucleus, the 
property may readily be presumed as joint from 
the subsequent conduct of the parties. 

Court has to be exceedingly careful to arrive at 
.a conclusion one way or the other where the ques¬ 
tion of inclusion of Hindu ladies is concerned, as 
long as it does not appear that they ceased to get 
maintenance from the family. {Rankin and 
Mukerji,JJ.). KUMUDINI DASSYA v. MuKTA 
SUNDBI DASSYA. 80 I.C. 432 = 

A.I.R. 1925 Cal. 257. 
- -^Presumption is that family is joint but to esta¬ 
blish partition, no formal separation on any specified 
date need be proved—Purchase by members specify¬ 
ing shares does not prove partition. 

The defendants in a suit by the widow to reco¬ 
ver possession of specified share of her husband on 
the ground of separateness, start with a certain 
presumption in their favour ; but the presumption 
is not-a very strong one where the relationship is 
not a very near one. The widow is not bound to 
prove that a formal separation, accompanied by an 
u-pportionment of such goods or properties as it 
was desired to divide immediately and an asoer- 
Aainment of shares in respect of other landed pro¬ 
perties, took place in any formal manner or at any 
opecified date. The plaintiff can succeed if she 
.cau produce evidence to satisfy the Court that the 
position of her husband and the defendants up to 
the time of tbe death of her husband was such 
^hat they could not have been living as members 


HINDU LAW — Joint family — FreBnmption 
Posaesalon of property. 

of a joint undivided family. It is by no means an 
unn8\ial thing for members of a joint family, when 
acquiring landed property by purohase, to cause to 
be specified in their document of title the shares 
which they would respectively take upon a parti¬ 
tion. Where this is not done the ordinary infe¬ 
rence from the document, on the face of it, would 
be that the vendees are taking in equal shares, and 
the members of the family may well think it con¬ 
venient that such a presumption, where it is not in 
accordance with the facts, should be rebutted by 
speoifioation of shares; no olear inferences in 
favour of separation or the break up of the joint 
family can be drawn from a transaction of this 
sort. (Piggott and Walsh, JJ.). MT. JAI RAJI v. 
BHAGWAT Prasad pande. 63 I.O. 844= 

A.I.R. 1923 All. 225. 

- Presumption of jointness — Rebuttal. 

The presumption in the case of Hindu families 
is in favour of jointness. Where a guardian was 
appointed for three minors who constituted a joint 
family, and after eaoh one attained majority his 
share was given to him and during their minority 
as well as afterwards the accounts of the income 
were kept separate in the name of each minor and 
after all the brothers attained majority the income 
was divided among them and one of them admit¬ 
ted that he had no concern in the property of 
another brother, 

Held, that the presumption of jointness was re¬ 
butted. {Broadway and Abdul Raoof, JJ.). Gobind 
Sahay V. BAL KAUR. 63 I.C. 539 (Lah.) = 

4 U.P.L.R. 1. 

—Joint family—Preaamption—Joint tenancy. 

— Trust by father of his self acquired property— 
Sons appointed trustees —Sons become joint trustees 
as they would become joint tenants in case of gift. 

When a father makes a gift of or bequeaths self- 
acquired property of his to his ohildraa who are 
members of a joint family, the ordinary presump¬ 
tion is that they take that property as joint ton* 
ants and not as tenants-in-oommon. [A, I. R. 1923 
P.G. 160, Rel.) There is very little difference 
between the conferring of the office of trustee as 
regards a trust founded by tbe father by dodioa- 
tion of properties and the gift of properties to the 
sons. In tbe case of properties given to them ab¬ 
solutely, of course, they will have full powers of 
alienation ; in the case of a trust they would have 
such powers as the law gives the trustee. The 
nature of the estate taken either in property or in 
the trust must be the same, viz., joint estate. 
{Kumaraswami Sastri and Krishnan, JJ.). Saeak- 
SHI AMMAE V. DORAIMANIKKA NADAN. 

90 I.C. 829 = 4$ Mad. 827 = 1923 H.W.N. 582 = 
A.I.R. 1926 Mad. 81 = 49 M.L.J. 341. 
—Joint family — Ppesnmption — Possession of 
property. 

-There is no presumption that a Hindu fami¬ 
ly has any joint property, and it is necessary to 
establish the existence of a nucleus of joint family 
property before the property in the possession of 
any one member can bo presumed to be joint family 
property: 33 All. 677, Poll. (Ufarten, C.J. and 
Patkar, J.). Daji Ramji v. L.^xman Raojt. 

100 I.C. 937=29 Bom. L. R. 122= 

A.I.R. 1927 Bom. 110. 
- Ho presumption exists as to joint family pos¬ 
sessing property. 

There is no presumption that a family, because 
it is joint, possesses joint property or any property 
But whore it is proved or admitted as to a Hlndii 
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HINDU LAW — Joist family ~ PreBomptlOB ~ 
PoBsessios of property. 

family that it lived in commensality and possess¬ 
ed joint property, the presumption of law is that 
all the property they are possessed of is joint. It 
is necessary to establish the existence of a nucleus 
of joint family property before the property in the 
possession of any one member can be presumed to 
be joint family property: 83 All. 677 and 13 Bom. 
61, Foil. {ZafarAli and Jai Lai, JJ.). Anant Bam 
V. ABDUL Har. 103 I. C. 479= 

28 P. L. R. 610=9 L.L.J. 223= 

A.I.R. 1927 Lah. 793. 
-Possession of joint property is not pre¬ 
sumed. {Addison, J.). BHAGWAN DAS U. MT. 
Oheton Box. 96 I.C. 247 = A.I.R. 1926 Lab. 566. 

-There is a presumption that a Hindu son and 

bis father are joint in estate, but there is no pre¬ 
sumption that the joint family which they con¬ 
stitute possessed any property at all. {Dalai and 
Simpson, A.J.Ca.). RAM RAJ SINGH V. AVADHA 
Behari liAL. 80 I.C. 480=10 O.L.J. 235= 

A.I.R. 1924 0udh28. 


—Joint family—Presumption—Rebuttal of. 

-Presumption is in favour of jointness—But 

presumption is weakened by parties living and 
holding properties separately for several years. 
{Dhobley, A.J.C.) Laxman Bhat u.Mst Bonabai. 

64 I.C. 906 = A.I.R. 1921 Nag. 144. 

' Presumption is of jointness—Presumption is 
displaced by proof that some members are separate ; 
30 Cal. 725 (P.C.), Foil. 

Where the cultivation is joint and the brothers 


divide the produce only so far as is necessary for 
household expenses and keep the rest joint for the 
purposes of len den, the mere fact that the brothers 
were living and messing separately does not neces¬ 
sarily indicate separation in estate. {Kotval, 
A.J.C.). MT. SUWA t). DUKAIjU. 59 1.0.499= 

A.I.R. 1921 Nag. 109. 
—Joint family—Presumption—Tranaaction by 
member. 

■ Transaction entered into even by a Junior 
member relating to family is presumed to be a family 
transaction. 

In the case of every transaotion relating to a joint 
family the presumption is that although the trans¬ 
aotion may be carried on in the name of one or 
another member of the family it is a family trans¬ 
aotion and the member in whose name the trans¬ 
action is carried on represents the joint family. 

One of the members of a joint Hindu family was 
implicated in a criminal case and a compromise 
was effected whereby it was agreed that a_ portion 
of joint family property was to be sold, in consi¬ 
deration of all the disputes between the family 
and the opposite party, including the criminal 
case, being settled. The transaction 
into by a junior member of the family. The other 
members disputed that the sale deed was illegal 
Held, that the ordinary presumption was that 
the joint family was bound by such a compromise 
even though entered into by a junior member and 

the plaintifls must prove that It wa^ not a family 

transaction {Kulwant Sahay and Maephersofh JJ-h 

Ram das Singh v. kanak Singh. Ill LC. ai 

9 P.L.T. 758 = A I R. 1928 Pat. 557. 

— Joint family — Presumption — Unde and 

nephew. . . 

Presumption of joxntness applies. 


Where the members of a Hindu family are 
related to each other as unde and nephew, and 
there is no clear and cogent proof of partition the 
presumption of Hindu Law that the family is joint 


HINDU LAW —Joint family-^Sfghtt of 
cenera. ■ 

will prevail, and the property--purchased in tho 
name of one of them will be oonsidered joint family 
property. {Teh Chand and Agha Saidar, JJ.). 
PHUDliO V. indab. 121 I. C. 431 = 11 L.L, J.'226, 

—Joint family—Proof. 

- Migration of a branch of family does noi imply 

separation. 

The migration of a branch of the family in itself 
establishes nothing regarding the question of joint- 
nesB or separation. Members of a joint Hindis 
family migrating to another district might or mighb 
not separate from their family. {Stuart, C,J- and 
Nanavutty, J.), NANAK PRASAD v. GATA PRASAD. 

118 I.C. 803 = A.I.R. 1929 Oudh 289. 
-The support on a liberal scale of poor rela¬ 
tions and even the payment of the expenses of their 
marriage ceremonies are not in themselves with¬ 
out other evidence, proof of a joint family: 8 Bom. 
154 and 10 0. W. N. 338 (P.O.), Appl. {N. B. Chat- 
terjee and Panton, JJ.). Pray AG Kum art Debt 
V. SIVA Prasad Singh. 93 I.C. 888= 

42 C L.J. 280 = A.I.R. 1926 Cal. 1* 

-An agreement was followed by an arbitration 

award and the award was duly registered. Under 
the award the house in dispute was assigned to the 
widows of one of the brothers. The widow alienat* 
ed the house, 

Meld, that the onus was shifted on to the persons 
challenging the alienation to prove that thepTO' 
party was joint Hindu family property at the t!m& 
of alienation by widow. A decree for maintenance 
against the male members of the family on the 
ground that the widow was entitled to be main¬ 
tained out of her husband’s share of the joint pro¬ 
perty does not help the plaintiffs to prove that there 
was any joint Hindu family, [Scott-Smith and 
Moti Sagar, JJ). KABAM Singh v. Mt. HAR 
KAUR. 76 I C. 747= A I.R. 1923 Lah. 371. 

—Joint family—Rights of oo-parcenera. 

- While family ts joint no suit for possession of 

a co‘parcener*s share lies. 

In a joint family no co-parcener can say that he 
has a specific share in the property. His share is 
liable to fluctuate and consequently if one of the 
oo-parceners brings a suit against others for decla¬ 
ration of hie share and possession of the same in' 
the alternative on the allegation that the co-par- 
ceners in possession treated the property as their" 
separate property and if the Court finds that the 
property is joint family property, and there is nn 
indication in the plaint that the plaintifi wanted 
to come out of the family and to separate his 
status the declaration should be confined to the 
jointnesB of the property without specifying shares.- 
{Mukerjiand Bennet, JJ.). KAULESHAR BAT 
Banwari Bai. 123 I.C. 375* 

A. I. R. 1930 All. 362. 

-Property vested in co-parcener— Subsequent 

insanity does not divest: 22 Cal. 864, Foil.; 
A. I. R. 1922 Nag. 161, Fxpl. {Findlay, J.C. and 
Staples, A.J.C.). Dada v. Chandrabhaqa ban. 

116 I.C. 663 = 25 N L.R. 61 = 12 N.L-J- 

A. I. R. 1929 Nag. 98. 

- Hindu co-parcener becoming lunatie 

manager can be appointed to his share. 

If a member of a joint Hindu family undM tne 
Mitabshara Law be a lunatic, where it is 
that his property is being wasted, the Civil 

have power to appoint a manager of the 
share under the Lunacy Act, although no doubt 
strong case must be made out for the appointmen 
of a manager : 6 Cal. 639 and 12 O. O. 209, Fo 



CIVIL, CRIMINAL AND REVENUE 


134d 


family—Right* of oo-par- 

oeners. . ^ 

iOas0'law discussed ), { l ^ indlay , J . C . and Si < ijgl6St 
A, J . C . y . Dada V. Ohandba Bhaqa BAI. 

^ 116 1.0. 663 = 23 N L R. 61 = 

12 NX.J. « = A.1.R. 1929 Nag. 93. 

- An agreement which absolutely takes away 
from members of the family their inherent right to 
have a partition effected as owners of the joint family 
property and consequently deprives them of one of 
the incidents of ownership is void and legally 
unenforceable. {Raza and Nanavuity, JJ.). Bbij- 
IiEshabi Prasad v. Kashi Prasad. 

110 I. C. 886=5 O.W.N. 589 = 
A.l.R. 1928 Oudh 365. 
——Co-pnrcener has indefeasible right of jpartilion. 

In the absence of a separation or division of the 
joint family property, a member of the joint family 
has an indefeasible right to demand partition and 
his right is not affected by a deed executed by his 
father on the basis that there was no joint family 
or joint family property. (5ir Lancelot Sanderson.) 
MUKUND V. BADKRISHNA. 109 l.C. 703= 

52 Bom. 8 = 54 I. A. 413 = 
29 Bom. L.R. 1496=46 C L J. 413 = 
32 C.W.N. 203=39 M.L T. 521 = 
27 M L.W. 198=1927 M.W.N. 732 = 
4 O.W.N. 843=A.l.R. 1927 P. C. 224= 

53 M.L.J. 468 (P C ). 

Undivided oo-parcener remaining absent for 
along time—No adverse possession can arise as 
against him unless abandonment or exclusion is 
nroved— Alienation of his share is inoperative. 
lodgers, J.). GOVINDASWAMI CHETTIAR V. 
koTHANDAPANI CHETTIAR. 99 l.C 158 = 

24 M.L.W. 766= A.l.R. 1927 Mad. 111 = 

52 M.L.J. 203. 

——Adverse possession cannot arise against a co- 
paroenor without his knowledge. {Ohiler). (Odgers, 
J ). GOVINDASWAMI CHETTIAR V. KOTHANDAPANI 
CHETTIAB. 99 l.C. 158 = 24 M. L.W. 766— 

A.l.R. 1927 Mad. 111=52 M.L.J. 203. 


__^Permanent lease of joint property grant¬ 
ed by all members oxoopb one—Partition by Civil 
Ooort—The member not ooncurring in the lease 
takes his share free from the lease: 26 Cal, 434 ; 

1 I. A. 106, Foll.\ 1 0. W. N. 62, Dtss. (Chalterjea, 
Ag.O. J-, Walmsley, Cuming, Page and Chakra^jarti, 
JJ) NIEANJAN MUKHERJI V. SOUDAMINI DASI. 

95 l.C. 516=53 Cal. 694 = 43 C.L.J. 333= 
30 C.W.N. 311= A.l.R. 1926 Cal. 714 (F.B.). 
——Manager expending income on mistress, in 
:piakiDg improvement on her property—Survivors 
^nnot realize moneys from the property nor sue 
for possession thereof. {Lord Phillimore.) Debi 
RAI V. PAHLAD DAS. 86 I. C. 251 = 

6 L. R. P. C. 92=21 M. L. W. 183 = 
A. I. R. 1925 P. C. 38 (P.C.). 

__ -Suit by member for declaration of title to speci¬ 
fic share does not lie in absence of partition being 
claimed. 

The exact extent of the share owned by a member 
of a joint Hindu family in the joint family proper¬ 
ties can only bo determined at the time when 
separation between the members actually takes 
placo. Therefore, so long as the family remains 
joint and in the absence of any suggestion that a 
aoparation is desired, no member of a joint Hindu 
lamily can sue for a declaration that be necessarily 
has a certain specified share in the joint family 
property. {Walsh, Ag. C. 7. and Sulaiman, J.). 
Bam SABUP V. AlT. Kataula. 

83 l.C. 227 = 5 L. R. A. Civ. 723= 

A. I. R. 1929 All. 211. 
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HINDU LAW—Joint family—RIghti of oo-paf- 
cenePB. 

_■—Alienation by manager without neeessity oan 

be wholly set aside and not only to the extent of 
the ohallenging co-parcener’s share : 6 P.R. 1898 
and 20 W.R.,192, Not foil.', 39 All. 500 (P.O.), Foil. 
{Campbell, J.). Ohoranji Lad v. Kabtar Singh. 

79 l.C. 171 = A.l.R. 1929 Lah. 130. 

-A member of a joint Hindu family cannot 
dispose of by will any portion of joint family pro¬ 
perty. {Devadoss, J.). Ghittambada Mudadiar 
V. Pabthasarathi Mudadiar. 84 l.C. 905 = 

20 M.L.W. 669 = 1923 M.W.N. 90 = 
A.l.R. 1925 Mad. 194=47 M.L.J. 801. 

-- - - ■Purchaser—Co-parcener acquiescing in pos¬ 
session of—Not entitl^ to mesne profits. 

A co-parcener can recover possession of the joint 
family property from an outsider but if he stands by 
it and allows the outsider to remain in possession 
he cannot demand account for the past profits 
though his interest in the property remains un¬ 
affected by the acquiescence. The possession of a 
purchaser of a particular portion of a joint family 
property or the purchaser of interest of one of the 
members of the joint family in any particular item 
of joint family is not wrongful possession against 
the other members, though the purchaser is not 
entitled to possession, he is not liable to. account 
for the mesne profits. {Macleod, C.J. and Shah, J".). 
GANGABBSAN JEEWANRAM V. VALDABHDA8 
Shankarlal. 87 l.C. 703=48 Bom. 428 = 

26 Bom. L. R. 464 = A.I.R. 1924 Bom. 433. 

A deoree against a co-parcener without speci¬ 
fic mention of his representative capacity does not 
entitle the decree-holder to attach the interests of 
other co-parceners not parties to the deoree by 
name or by implication. {Macleod, C. J. and 
Shah,J.). Namdeo Tukaram V. Vishnu Ohinta- 
MAN. 80 I C. 425 = 26 Bom. L.R. 497 = 

A.l.R. 1924 Bom. 395. 

- 1mpartible estate—of co-parceners in. 

Where the estate is impartible, the members of 
the joint family have none of the rights of oo- 
parcenershlp except a right of succession by survi¬ 
vorship, limited by the rule of impartibility which 
allows only one member at a time to hold. They 
cannot demand partition or assort any right to any 
individual share in the estate nor oan they res¬ 
train alienation. {Dawson-Miller, C.J. and Foster^ 
J.). Raja Shiv Prasad Singh v. emperor. 

82 I. C. 653=5 P.L.T. 497=1924 P.H.C.C. 234= 

2 Pat.L.R. Cr. 233=4 Pat. 73= 

A.l.R. 1924 Pat. 679. 

- Will tnade by all co-parceners is valid. 

If a ITindu is the absolute owner of the property, 
whether ancestral or self-acquired, he can bequeath 
it by will, and in principle there is no objection to 
the same power being accorded to two or mote 
Hindus, provided they together have the entire 
ownership of the whole of the co-parcenary pro¬ 
perty. {Mears, C. J. and Banerji, J.). LAXMI 
CHAND V. Mussaumat ANANDI. 71 l.C. 574= 

21 A.L.J. 73 = 45 All. 245= 
4 L.R. A. Civ. 306= A.l.R. 1923 All. 109. 
-A gift even of his own share by an undivid¬ 
ed co-paroonor is invalid. {Baker, Offg. J. C.). 
Mudla Paiz ALI V. Mt. HARKUAR. 

77 l.C. 50=A.I.R. 1923 Nag. 384. 

- Arrangement between coparceners—Validity 

of. 

A CO parcener made an ariangement with others 
by a deed of settlement signed by the former and 
presented for registration by the latter, by which, 
* if the village profits to be shared, were not suffi- 
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cient to meet the expenses, the latter were to lose 
their shares in the villages. Subsequently it was 
found that the profits were insufi&cient to meet the 
expenses and the other co-parceners accordingly 
passed a letter to the efiect that they will not take 
a share. 

Held, the arrangement is perfectly a good one 
and is sufficient to convey their shares according 
to Sindu Law, if accepted by one party and acted 
upon by another even though the document is not 
tn fact signed by the person to whom it is address¬ 
ed. The^ letter is only a piece of evidence not 
■constituting an acceptance of the earlier proposal 
but showing that it had been accepted and that it 
is admitted that the happening of the conditions 
upon which the first agreement was to operate had 
'in fact occurred. {Lord BuckmasUrJ) PANDU- 
RANG KrisHNAJI v. M. TUKARAM. 65 I.O. 954 = 
24 Bom.L.R. 557=35 C.L.J. 409 = 15 M.L W. 486 = 
20 A.L.J. 305=18 N.L.R. 1=26 C.W.N. 201 = 
30 M.L.T. 249=49 Cal. 334 = 49 I. A. 16= 
5 N.L.J. 6 = A.I.R. 1922 P.C. 20 = 

42 M.L.J. 436(P.C.). 
“While the manager of a Hindu joint family 
can sue to recover the entire alienated family pro¬ 
perty on behalf of the family, individual members 
cannot claim to do so but can only maintain the 
•suit in respect of their own shares. {DanielSt 
A.J.C.). Mahesh DAT V. Ram Asre. 

• 67 I.C. 814=9 O.L.J. 138 = A.I.R. 1922 Oudh 114 
—Joint family—Rights of Members. 

.."..—■Where some of the members of a joint 
'Hindu family sued on a mortgage impleading the 
other members also as defendants and the mort¬ 
gaged property was purchased in execution by the 
plaintifi, 

Held, that the other members of the family who 

• wore impleaded as defendants were also entitled to 
the property along with the plaintiff. {Sulaiman, 
A.C.J. and Kendall, J.). Man Stngh v. RAMLAL. 

121 I.C. 819 = 1930 A.L.J. 671. 
. ‘Mortgage—Suit on—Miyior member not im¬ 
pleaded as a party — Decree—Junior member, if 
bound. 

Where a suit was instituted on’a mortgage execut¬ 
ed by the members of a joint Hindu family, and in 
that suit a junior member of the family was not 
impleaded as a party and a decree was obtained in 
the suit and the property was sold in execution of 
the decree, the decree and the sale are binding on 
the entire family inclusive of the member was not 
impleaded as a party. {Sulaiman, A.C.J. and 
Kendall, J.). DEO NARAIN SlNGH v. PHAGU 
Singh. 121 I.C. 817 (All ). 

--Where a promissory note executed by one of 

three brothers was in revival of a note executed by 
their father and one of the brothers got subsequent¬ 
ly divided from the family, 

Held, that all the brothers wore liable for the 
debt due under the promissory note. {BJadhavan 
Nair, J.). Krishnamurthi Atyangar v. 
Lakshmanaswami Chetti. 1929 M. W. N. 603. 

- If a member has properly litigated a family 

right it cannot be litigated again. 

In the case of a joint Hindu family, where all 
have rights, it is impossible to allow each member 
to litigate the same point over and over again and 
the Court has in each case to look to Expl. (6) to 
S. 11, to see whether or not the member, who 
though not its karta, represented the family, in 
compromising a previous suit, has been acting 
either on behalf of minors, or inj their interest, or 
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if there are majors, with the assent of the majors : 
A.I.R. 1927 P.C, 56, Bel. on. {Kulvjant Sdhay an^ 
Maepherson, JJ.), RAM DAS SlNGH O.' TANAS 

Singh. Ill i.c. 51=9 P.L.T. 788= 

A.I.R. 1928 Pat. 657. 

- Bond in favour of one member — He can sue 

alone. 

If a bond is in favour of one member alone of a 
joint Hindu family, he is oompetent to sue alone 
on the bond. 

Assuming that all the members of a joint Hindu 
family are necessary parties to such a suit, the 
provision of law is complied with, even by making 
them as defendants in the case, (Jai Lai, J.). 
BIRU ram V. MIRAN. 99 I.O. 585= 

A.I.R. 1927 Lah. 129. 

-Relinquishment by a member of his Interest 

found to be invalid—The member continues to be 
joint owner. 

He cannot be treated as dead In the eye of the 
law: 6 Bom, L.B. 925 and 14 N.L.R. 56, Ref. to. 
(Kinkhede, A. J. C.). JANARDSAN KASHINATH 
KASAB' V Janahdhan Vishwanath Sastri, 

101 I.C. 839= A.I.R. 1927 Nag. 214. 

-A member of a joint Hindu family cannot 

dispose of by will any portion of joint family pco* 
perty. {Devadoss, J.). Chittambala MudaLIAB 
V. PARTHASAEATHT MUDALIAR. 84 I.C. 905= 

20 M.L.W. 659=1925 M.W.N.90 = 
A.I.R. 1925 Mad. 194=47 M.L.J. 801. 

-Even where a person is not a karta of a Hindu 

joint family there may be circumstances which 
would entitle a Court to hold that the person sued 
was sued as representing the entire family. {Dalai, 
J.C.). THAKURAIN ANPURNA KUAB V. JAQBSHAB 
MISBA. 87 I.C. 208= 

A.I.R. 1925 Oadb 658. 

-“No member of a joint family has a right to 

incur debts for buying property. {Spencer and Deva^ 
doss.JJ.). SUBBARATA MUDALI V..THANGAVBLD 

•MDDALI. 72 I.C. 815 = 1. I. R 1924 Mad. 33= 

45 M L.J. 44. 

-Single member may have entire alienation 

set aside if his rights are infringed: A.I.R. 1924 
Oudh 120 i 39 All. 500; 66 I.O. 766, Foil. {WaHr 
Hasan, J.C.). Mame'LaIj v. Bishambab Nath. 

79 I.C. 33=11 O.L.J. 415 = A.I.R. 1924 Oudh 378, 

- Mortgage taken by some members of joint 

Mitakshara family can be enforced by them without 
other members. 

Where only some of the members of a joint 
Hindu family got a mortgage bond which contained 
no indication as to whether it was made ont of 
their separate funds or joint family funds and a 
suit was brought on it. 

HeZd, ( 1 ) that there was no ground on prinolpla 
why any distinction should be drawn between the 
plaintiff who had a beneficial interest in the mort¬ 
gage and who represented both themselves ^d 
other members of the family, and a benamidar 
who has no beneficial int6ref*j at all. ^ 

(2) That the question was one of authority and if 
they were authorised to enter into the transaction 
on behalf of the family it must be taken that they 
were equally authorised to institute a suit to en¬ 
force it : 42 Mad. 348; 24 Cal. 644, Foil. {Mtller, 
C.J. and Kulwant Sahay, J.). HItLAL MAHT0N«. 
JIBOO MAHTON. 75 I. C, 378=3 Pat. 81— 

8 P. L.T. 142= A.I.R. 1924 Pat. 458. 

D ebt by one member—’All members are Isaote ,/ 
creditor proves necessity or bona fide inquiry. 

A creditor is entitled to a decree as ® 

entire joint family, if he oan establish that thero 
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was legal necessity for the loan taken by one of the 
members of the joint family. If he is unable to 
establish legal necessity, he is still entitled to sue* 
oeed, if he shows that there was representation 
made to him as to existence of a legal necessity 
and that he made an honest enquiry and that he 
was satisfied that there was such a necessity. {Das 
ond tT/.). Ohintamani Mahapatra v. 

BatyABADI KAB. 70 I.C. 226 = 1 Pat. 713 = 

A.l.R. 1923 Pat. 71. 

——“Sotne members entering into contracts not for 
family purposes^Tkey are liable but minor members 
are not. 

Members of a joint family cannot escape from 
liability to perform contracts entered into by 
them on the ground that their contracts were not 
such as would bind the joint family and that they 
had no property other than that which is the pro¬ 
perty of the joint family. If they could escape from 
any liability it would be necessary for every person 
with whom they sought to make a contract to assure 
himself that the business to which the proposed 
contract would relate was business of the joint 
tanaily, and that no member of the joint family 
was a minor. Under such circumstances, it would 
be difficult to carry on business with persons who 
happened to be members of a joint family of the 
Province of Madras, 

But the minor’s Interest in the joint property of 
the family will not be afiected by any decree 
against the other members in transactions which 
are in the course of any family business. (Sir 
John Edge.) P.U. SADASHIO Mudabiar v. A.R. 
HAJBE FAKIR Mahomed Sait. 72 1.0.48= 
32 M.L.T. 99=27 C.W.N. 677=37 C.L.J. 869 = 
17 M.L.W. 288= A.l.R. 1922 P.C. 397 = 

44 M.L.J. 396 (P C.). 

_ -Junior member has no authority to bind the 

family by acknowledgment—Text Sarita. 

Per Krishnan and Odgers, JJ. —The words 
“remotely absent” in the text of Harlta, cannot be 
constructed so as to bring within their scope the 
case of a manager, who though absent from his 
home is in correspondence with the junior mem¬ 
bers and is the controlling manager. Therefore 
spart from the authority given, a junior member 
is not entitled under Hindu Law to act as the 
manager so as to bind the family by his acknow¬ 
ledgment. {Sumaraswami Saslri, Krishnan and 
Odg6rs,JJ.). P. RAMA PATTER v. A. ViSWANATH 
PATTER. 69 1.0. 185 = 43 Mad. 345= 

18 M. L. W. 130=1922 M.W.N. 27= 
30 M.L.T. 209=A.1.R. 1922 Mad. 23 = 

41 M.L.J. 867. 

_‘Where the plaintifi sues as a member of a 

joint family to recover joint family property from 
the defendant, another member of the joint family, 
who claims to bold it adversely, no decree for 
mesne profits should be passed but a decree fox 
joint possession of an undivided share in the pro¬ 
perty, should be passed. (Daniels^ J.C.). GOKUL 
PRASAD V. KAILAS NATH. 6b I.C. 345 = 

8 O.L.J. 396 = A.I.R. 1922 Oudh 85. 

__ Contract by cO’pareener — When binding. 

Where a contraot is made by a member of a joint 
Hindu family, unless it is shown that that member 
was the manager of the family or that the contract 
was entered into in the course of the family busi¬ 
ness or that the other members derived a benefit 
from it the other members are not liable on the 
contraot. {Lyle, A.J.C.). RAMDHIR SiNQH v. Mata 
Prasad, 69 I. 0. 846=9 O.L.J, 617. 


HINDU LAW—Joint family—SeU-acquliltion— 

Blending of. 

_ X) 0 bt for defending members in a criminal 

charge is a necessity and does not depend upon the 

result of the trial. , , * i 

The rule of Hindu Law upon which the act of 
the fcarfa and his dealing with the family property 
are binding upon the other members of the family 
does not restrict it to the karta alone. It is ^ wide 
enough to authorise any member of the family to 
deal with the family property, such as to incur 
debts, provided the act is done in times of distress 
and for family necessity. The defence of a mem¬ 
ber of a joint family in a criminal charge is regard¬ 
ed among the Hindus as a pious and necessary act 
in order to remove the stigma of disgrace upon the 
whole family consequent upon the conviction of 
one member. The question whether there existed 
legal necessity for raising the loan cannot be made 
to depend upon the result of thO’ trial. {Jwala 
Prasad and Ross, JJ.). DHANDKTHARI SINGH v. 
RAMBIRICH SiNQH. 70 I. C. 391 = 

1 Pat. 171 = A.l.R. 1922 SS3, 

-Partition in status but not by metes and 

bounds—One member can sue others for joint pos¬ 
session of defined share. {Banerji, Piggott and 
Walsh. JJ.). SBEODAN KURMI V. BALKABAN 
KOBMI. 59 I. C. 116 = 43 All. 193= 

A I R. 1921 All. 337. 

-Transaotion by all adult members—Minors 

impoaohing transaction—Onus of proof is on them. 
{Ayling and Seshagiri Aiyar, JJ.). KRISHNA 
AIYAR V. MADHAVA PANIKKAR. ,63 I. C. 238 = 

30 M.L.T. 26 = A.I.R. 1921 Mad. 381. 

- Reference to arbitration by some members only 

—Award is not binding. 

Only some members of a Hindu family cannot 
bind the family property by submitting to an arbi¬ 
tration of a claim made by a third person or by 
entering into an arrangement with him. Such ah 
arbitration will not afieot the family^ property or 
even the shares of the members submitting to the 
arbitration. {Abdur Rahim and Oldfield, JJ.). 
BHUMI REDDI SURANNA V. BHUMI REDDI 
APPADD. 60 I.C. 613=1921 M. W. N. 28= 

A.l.R. 1921 Mad. 232. 

-Decree on the basis of oontraot by one member 

is nob binding on others unless ho entered into the 
contract, as the head or others derived benefit there¬ 
under. {Lyle, A.J.C.). T. Randhir Singh v. Mata 
■D oAcrx o n T. .¥ fti7=K.I.R. 1921 Oudh 258. 


—Joint family— Self-acquisition—Blending of. 

- Unless kept strictly separate self-acquisition 

goes to common income of family. 

In the absence of any evidence that a Hindu is 
keeping his self-acquisitions strictly separate, the 
presumption is that the whole income of the family 
Irom whatever source derived, goes into the com¬ 
mon chest of the family. The manager of such 
property Is, therefore, incompetent to make a will 
of the property in favour of his wife in presence of 
sons ; 29 All. 244 (P.C.) and A.l.R. 1917 P, 0. 128, 
Ref. {Tek Chand and Agha Haidar, JJ.). Beli 
Ram V. Sardari Lal. A.l.R. 1930 Lah. 613. 

-Joint family of manager and hia younger 

brothers and their sons—No separate accounts kept 
of property acquired under gift—Income and ex¬ 
penditure of both lumped up together—Property 
acquired under gift is sufficiently blended with 
ancestral property ; 29 All. 244 (P. 0.) and A.l.R, 

1923 P.C. 67, i?e/. {Pawceit and Afadgavkar, JJ.)_., 
BABANA SANGAPPA V. PARAVA NINGBASAPPA. 

100 1 G. 147 = 50 Bom. 815=28 Bom. L R. 1446 = 

A.l.R. 1927 Bom. 68, 
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Blending of. 

-Where a separated Hindu who has no son mixes 

his self acquisitions with the ancestral property 
and keeps one account no intention on his part to 
throw self-acquisitions into common stock can be 
inferred. {Kumarasto.imi Sasiri, OJfg. C, J. and 
Curgenven, J.). AtiAVANDAlt GramMa'ni ij. DANA- 
KOTI AMMAli. 99 I.C. 779 = A.I.R. 1927 Mad 383. 
- -' Superstntetures built by co-parcener on Joint 

family land at his expense are presumed to be his. 

Very strong evidence is required to show that 
property originally self-acquired was afterwards 
voluntarily thrown by the owner into the joint 
stock with the intention of abandoning all separate 
claims upon it: 2 0. L. J. 237, Foil. 

Where a member of a joint family built super- 
structures on joint property with his own money, 
JSeld, that in the absence of any evidence that 
the joint family fund contributed to the money 
with whioh the superstructures were raised or that 
there was any nucleus possessed by the family pro¬ 
ductive of any income whatsoever which might be 
presunaod to have been utilized for the purpose of 
building structures and lastly in the absence of a 
case or evidence to the effect that the member deli¬ 
berately made a gift of his self-acquisitions in 
favour of the joint family as a whole, the principle 
of self-acquisition becoming joint family property 
when the member who made the acquisitions has 
thrown into the common stock is not applicable ; 
A.I.R. 1921P.G. 35, Ezpl. {Wazir Hasan, J.). KALI 
Prasad v. ChandrikaPrasad. 103 I.C. 748- 

4 O.W.N. 667 = A.I.R. 1927 Oudh 335. 

-A separate or self-acquired property of a 

member of a joint family may become joint family 
property if it has been voluntarily thrown by him 
into the common stock with the intention of aban¬ 
doning all separate claims upon it. and 

ICulwant Sahay, JJ.). GAJADHGR PbASAD v. 
LACHANWAN LAH SaHU. 103 I.C. 334 = 

8 P.L T. 739 = A.I.R. 1927 Pat. 339. 

—Where the member of a joint Hindu family 
does not intend to blond his self-acquisitions with 
the ancestral property but ho always treats them as 
his own over which he has full disposing power the 
self-acquired property is not to be considered as 
joint family property. {Scoit-Smith and Le 
Rossignol, JJ.). Iqbal Singh v. Jang Bahadur. 

93 I.C. 634 = A.I.R. 1926 Lah. 333. 

- No registered deed is necessary for blending. 

There is no authority for the proposition that 
when a co-paroener throws self-acquired property 
into tho common stock of the co-parcenary consist¬ 
ing of himself and others, a registered deed is 
nooossary to effect tho transaction ; A.T.R. 1925 
Mad. 1174 and 8 L. W. 400, Expl. ; Per Srinivasa 
Iyengar, J., in 32 I.C. 955, Doubted, {pdgers, J.). 
EAMABWAMI V. RAJU. 96 I.C. 1051 — 

1926 M.W.N. 635=A I.R. 1926 Mad. 963= 

51 M.Xi.J* 167i 

-Self-acquired property may be impressed with 

tho character of joint property by its being dealt 
with as joint family property: A.I.R. 1923 P.C. 57, 
Foil, {Kumaraswavii Sasiri, J.). ShyAMA BHAI i>. 
PURUSnOTHAMA DOSS. 90 I.C. 124 = 

21 M.L.W. 951 = A.I.R. 1923 Mad. 645. 

■--When a purson made deposits out of his 

separate acquisition in the Bank in the joint names 
of hiniBolf and of his wife and made them payable 
to either or to the survivor he intended that there 
should be a provision for his widow in case ho died 
before hor and cannot bo claimed by his co partners 
as being part of joint family property. {ScoU-Smilh 
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science. ' 

- Gains of science—When are self-acguisition, 

AH acquisitions by membsrs of a joint Hindu 
family are prima facie partible and the burdeii of 
proof lies on those who kssert to the bohtrairy.' Tke 
gains of science are exempted from this rule only 
when the education whioh made such gains possible 
is affirmatively shown to have been acquired 
without detriment to the family estate; 
A.I.R. 1917 P.O. 106and A.I.R. 1921 P.O. S5,^Foll. 
{Harrison anrl Coldstream, JJ.), KANSHlRA&f^ 
SHANKARDAS. Ill I.C. 596=10 L.L.J.'93i^ 

A.I.R. 1928 L&h. 397. 

- - Gains made by a member toithaut ,ihe did oj^ 

Joint family funds are self’Ocquired p^tiperty. 

The acquisition of distinct property by 'a member 
of an undivided Hindu family without the al'd'b^ 
joint funds is his self-acquired property, and Is not 
subject to partition. 6 B. 225; 4^ G. 666, l^ff 
Hindu law texts regarding gains of scieiioe establish 
it as a rule of Hindu Law that the ordinafy.'gaids 
of science are divisible, when such science has 
been imparted at the family expense,^ and acquired 
while receiving a family maintbnaned; but that It 
is otherwise when the science has been imparted at 
the expense of persons who are not members of. the 
acquirer’s family. Acquisition, made as ft Goyern- 
moQb servant, whioh is kept quite separfttO’froth 
the joint family funds, is impartible and the 
acquirer oould deal with it as ho ohose. {Scotl- 
Smith and Mali Sagar. JJ.). Mr. UTTAM DBVI v. 
DIN NATH. 75 I.C. 774 = A.I.R. 1923 Lah. 359. 

•- Earniyvgs without the help of joint family 

funds are self acquisitions. • r 

No doubt vvhen it is proved and admitted that a 
Hindu has lived in commensality and possessed 
joint property, if any member of the family claims 
any property as his separate, the burden lies upon 
him to provo that it was acquired in circumstances 
which would constitute it his separate property. 
But where tho deceased was a member of a ]oiut 
family and it was not shown that he acquired any 
education at the expense of the joint family or that 
any money was contributed ou^tj of tho joint family 
funds to help him in any of his undertakings. 

Held, that tho property left by him was his 
separate property: 16 Bom. L. R. 101 (P. 0.) and 
12 S.L.R. 116 (P.C.), Re/. 

Every member of a joint family who is found to 
be in possession of a property at his death cannot 
necessarily be said to have acquired the property 
as a member of the joint family. . {Kennedy, J. 0. 
and Raymond, A. J. C,). 8ANT SiNGH v* RABI 
BAI. 76 i.o. 408=17 S-L-R. 206= 

A.I.R. 1924 Sind 17. 

- Gains of science—When^not §elf-acquisition. 

In a joint Hindu family the rule is that the 
acquisitions of tho members are joint property and 
partible and impartibility is tho exception. One 
of the recognised exceptions is property aoquirca, 
by the possession of special “science” or 
ing”. Where this is acquired outside the mmily 
and has to be paid for in one form or 
the expense of the family it is acquired to the 
detriment of tho family property”. In that ease 
it is a family investment, and the emoli^sn a 
which its possessor is thus enabled- to obtain, a 
joint property of tho family as fruits of the invost- 
mont thus made in tho person of one of its jnoro 
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HINDU LAW—Joint family—Self-aceiaUitlon— 
Naoleus. 

^fted members. But tlie individual can sever ^*^oin 
the family at will on the footing of bringing his 
accumulations into hotchpot as part of the family 
property and without capitalising future earnings 
or being under future liability as to what he may 
make thereafter. So personal earnings and acq^ui" 
sitions may remain partible throughout the un¬ 
separated member’s life, if he was originally equip¬ 
ped for the calling or career, in which the gains 
were made by a special training at the expense of 
the patrimony. (Case'lato ref erred to). 

A post in the Covenanted Civil Service of India 
is a post to which the rule would apply. 

An Indian Civil Servant is not always what is 
commonly called a scientific man, but his is 
certainly a special and in many cases an eminently 
learned profession. The presumption, even in the 
case of such special gains, is that the acquisitions 
of all members are partible, until the contrary is 
proved. The personal and the family elements in the 
ultimate gains cannot be distinguished. There is 
equally little ground for contending that partibility 
depends on causa proxima or is negatived by the 
intervention of the personal element of the 
dividual oo-parcencr‘s character. Changes with 
regard to gains of science have been in the direc¬ 
tion of narrowing the category of partible gains. 
•Prom maintenance out of the family funds during 
the period of education, the basis of partibility 
changed to the receipt of the education itself as 
the family expense, and then education generally 
was narrowed to specialised education, which is 
now the basis. No corresponding change, however; 
is to be traced upon the question, what is^ science, 
in the sense in which the text of the Mitakshara 
uses the term. On the contrary, while thi princi¬ 
ple has remained the same, the application ' of it 
has tended to widen, as changing times have 
brought up fresh instances of callings, to which 
special science and not the native wit of man is 
the means of entrance. (Lord Sumner). AMABNATH 
V IIUKAM CHAND NATHU MAL. 60 I.C. 379 = 

2 Lah. 40=48 I. A. 162=19 A.L.J. 249 = 
23 Bom-Ii.R. 671= 23 C.W.N. 534 = 
33 C L.J. 355 = 14 M.L.W. 435 = 
1921 M.W.N. 173 = 2 P.L.T. 201 = 
A.I.R. 1921 P.C. 38 = 40 M L.J. 327 (P.C ). 

_Joint family— Self-acquisition—Nucleus. 

_Throwing into the common stock depends on 

the animus. Where in the case of a Soutashbra 
trading family there was some nucleus and the 
father and sons jointly worked and property was 
purchased out of the family funds, 

Seldt that under those circumstances the pro¬ 
perty became the property of the joint family and 
that the onus of proving self-acquisition was on the 
party alleging it. (Eumaraswami Sastri and Reilly. 
T7 \ RENOANATHA AYYAR V. VENKATATHRI 
aVyab. M.W.N. 793. 

_Where there is admittedly a nucleus which 

is by no means negligible and properties are pur 
chased while the parties continue joint, the burden 
of proving self acquisition is on the party pleading 
it. (Kumaraswami Saslri and Reilly, JJ .). RENGA- 
NATHA AYYAR V. VENKATATHRI AYYAR. 

1930 M.W.N. 793. 

_properly acquired by member of joint family 


HINDU LAW—Joint rfainlly—&elf-Acqui8itloh-i* 
Nucleus. 

■No nucleus proved—Burden of proving that 


property is not self-acquired is on the propounder.- 
9 Mad. 477, Dist, (Ramesam and Beilly^JJ.). 
RAMASWAMY PIIjIjAI V. MARiaiUTHU GOHNDAN. 

113 I.G. 863 = A. 1. R. 1928 Mad. 764. 

■One member holding property cannot be pre¬ 


sumed to be joint family property unless nucleus is 
proved (per Venhatasubba-Rao, J.). 

It is not correct to say that, to start with, a 
presumption should be made that the family is 
possessed of joint property and therefore it can¬ 
not be presumed from the more fact that a mem¬ 
ber of the family holds property that it is joint 
family property. Something’more must be shown. 
The party alleging that the property held by an 
individual member is joint family property must 
show' that the family was possessed of some 
property with the aid of which the ,property in 
question could have been acquired. If this is 
shown andl only thou, the onus shifts to the party 
alleging self-acquisition to affirmatively make out 
that the property was acquired without any 
aid from . the family estate. (Krishnan and 
Venkatasubba Rao JJ.).. Kannammal v. RAMA- 

THIDAKMIVIAL. 

97 I.C. 632 = A.I.R. 1927 Mad. 33; 

•Acquisition of property while family was joint 


nob shown to have nucleus is not always joint 
family property. (Seti and Niamatullah, ,7J 
PUBQA V. CHAKHARJA. ^ 122 I.C. 413 = 

^ 1930 A.L.J. 775* A.I.R. 1930 All, 336. 


—Person alleging that it was separate property must 
prove it. 

Where it is proved that there is a joint family 
and where it is also proved that that joint family has 
some joint property, the presumption will arise 
that all property acquired while the family still 
remains joint is joint family property and that 
the onus of proving that any particular item of 
property allgcd to be joint, is in fact separate pro,- 
perby, will lie upon the person who asserts it to 
bo so; 33 All. 677 , Foil. (Lindsay and Kanhaiya 
Lai, JJ.). MAHADEO KASANDHAN v. GAYA DIN 
KASANDHAN. 96 I.G. 184 (All.). 

- Parly alleging nucleus of joint property must 

prove it—Nucleus too small as compared with acquisi¬ 
tions—Property cannot be held to be joint. 

There oan be no presumption that a joint family 
had a nucleus, nor that it had joint property. 
Those who allege existence of such a nucleus must 
prove it and once they so prove, the onus is shifted 
to the other side to show that the acquisition by 
one member was not a joint acquisition ; 33 All. 
677 and 8 N.L.R. 82, Ref. If there is a large family 
nucleus and if the property in the possession of a 
member of the joint family oan be ordinarily trace¬ 
able to the income of the family nucleus, such 
property would bo considered joint family proper¬ 
ty till it Is affirmatively shown that that property 
was acquired without the help of and without 
detriment to the family nucleus ; but whore the 
family nucleus is so small that it could not by any 
stretch of imagination have been the moans th 
acquiring any portion of the property standing in 
the name of a member, such property cannot bo 
held to be joint-family property : A.I.R. 1923 Mad. 
262 and 2 Lah, 40 (P. G.), Rel. on. (Kinkkede, 
A.J.C.). Birdichand Lalohand V. PopatLal, 

95 I.C. 163= A. I. R. 1926 Nag. 389. 
-Joint fnmily proved to have some joint pro¬ 
perty—Onus of proving any property to be self- 
acquired by any particular member is on the party 
setting up the plea. (Baker, J.C.). Motilal u. 
llARJIMAL. 87 I. 0. 809* 

A. I. R. 1926 Nag. 146. 
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HINDU LAW—Joint family’—Self-acqaleitioB-^ 
Nncleas. 

‘Person claiming self-acquisition must prove 

« « M -_»_ 


^ --^ •• • Ji 

there was no help from nucleus. 

Property \vhioh is incapable of yielding any inr 
come might not be treated as a nucleus for the 
purpose of affecting the presumption as to subse¬ 
quent acquisitions. But this proposition might 
apply for instance, to an ancestral house and not to 
a business, when the management of an ancestral 
business is taken over by a member of the family. 
The state of that business, when such member took 
over the management, is a fact peculiarly within 
his knowledge and if he wishes to show that the 
business was ended or yielded no income it Is for 
him to prove it and not oill the other side to prove 
the contrary, tjuindsay and Daniels, JJ.). SUEH* 
NANDAN V. BRIJNANDAN. 73 I. C. 1052= 

5 L.R.A. Civ. 39=A.I.R. 1923 All. 574. 

— Where the family is joint and there is a 

nucleus of joint property, properties acquired are 
prima fccie joint properties and the burden of 
proof is on the party setting up a case of separate 
estate. {A^ookerjee and Panton, JJ.). NiBARAN 
OHANDRA V. NIBUPAMA DEBI. 69 I.C. 476= 

34 C. L. J. 863= 26 C. W. N. 517 = 

A.I.R. 1921 Cal. 131. 

— -Onus is on person setting it up. 

Whore nucleus is admitted or proved, the burden 
of proving that particular property is the self- 
acquisition rests on party alleging it. (Afr. Ameer 
Ali.) BAJANQAU AYYAU t). RA-TANGAM AYYAR. 

69 I. C. 123=37 C.L.J. 433 = 21 A.L.J. 460 = 
27 C.W.N. 581 = 46 Mad, 373 = 30 I. A. 134 = 

31 M.L.T. 136 = 16 M L.W. 615= 
A.I.R. 1922 P.C. 266=44 M.L.J. 743 (P.C.). 
—Joint family—Self-acquUitlon—Plea of. 

__is only when self acquisition is claimed 

that it is necessary for tho other members of the 
joint family to prove that they had also contribut¬ 
ed to the acquisition of the property. (R.B. Ghose 
and Panton, JJ.). GOOBANGH SUNDAR v. 
blOHENDRA NARAYAN. 104 LC. 694 = 

46 C.L.J. 173=A.I.R. 1927 Cal. 776. 

—Joint family—Self acquisition—Presumption. 

- Dayahhaga law—Property acquired in name of 

manager will be presumed to he family property. 

In the case of a family governed by the Daya- 
bhaga Law, the father is tho owner of the entire 
property and on his death his boos take the pro- 

perty as oo’owners and not as joint owners, fi'it 

where tho property is hold jointly and where there 
is a nucleus of family property and whore one of 
the members of the family has been left .1“ 
management of tho property, properties acquired in 
the name of the manager will bo presumed to be 
tho property of the family, unless the 
shows that ho had a separate income apart 
yields of the joint family property 
may have acquired tho property; 0^. ^8. JMp., 
81 All. e.li:Expl. (Muker^i 

GOSWAMI BADANAND V. GOBWAMI INDRA NAND. 

123 I.C. 763= A.I.R. 1930 All. dad. 

__ Proverly acquired by a member-Presumptton 

There is no presumption that any_ 
acouited by an individual member of a joint Hindu 
famnv which is not shown to have possessed any 

nucleus, 18 CnAUHARJA 

mam^tullah, JJ.). ,930 A.L.J. 775 = 

PIIASAD. Idz 1 I.R. ^930 All. 336. 

-Properly acquired by members of joint family/ 

without aid of joint family property will bo joint 

family property unless acquirers intoud to hold it 


HINDU LAW-^oint family—Sdlf-aoqulsitloii—r 
ProBumption. . 

as co-owners: 32 Bom. 479; lOBom. L.R. 175i 
A.I.R. 1926 Bom. 408 and 25 Mad. 1^. Bel. on;* 
9 Bom. 438, held not good law. {Shingnet J.).. 

Rangu Nyahalchand Shet VANI V. lakshman 
Martand Rulkabni. A.I.R. 1930 Bom. 438. 

1 - If nucleus could not have helped acquisition it 

is not joint property. 

The proposition that mere possession of joint 
family property by a joint Hindu family would 
raise a presumption of law that all the property in 
the possession of a oo parcener is joint family pro^ 
perty would be strictly oorreot only if the joint 
family property possessed by the joint Hindu f^ily 
was Buoh as would have enabled and led to the 
acquisition of the other property. If having regard 
to the nature of the income from the admitted 
joint family property or otherwise, the same could 
not have possibly helped in or led to the acquisi¬ 
tion of the subsequent property, then there is no 
presumption that the subsequent property is joint 
family property. {Ananthakrishna Ayyar. /•)* 
0. SANKARANARAYANA MUDAIitAR t>. TANGA-- 
BATNA MUDAHilAR. A.I.R. 1930 Had. 663. 

■No doubt various presumptions arise born 
the relations inter se of the members of a joint 
Hindu family. But where there is evidence of 
oiroumstancos which point to an acquisition by 
one member either for himself personally or for tho 
benefit of the family, the presumptions are sup^^* 
aeded by the oircumstanoos which have been found 
obtaining in the particular oase, and the Court 
oonsidering all the ciroumstanoes has to draw an 
infereoce therefrom one way or another. (Page 
and Mallick, JJ.). SITA NATH OHAKBAVARTI V. 
BlBIN BEHARI CHOWDHURY. 117 I. C. 529=* 

32 O.W.N.<644. 

There is no presumption that the membera 
of a joint Hindu family possess their self-acquial- 
tioDs as joint co-parcenary property. (Addison and 
Coldstream, JJ.). KANSHI Ram v. SHANKAR BAS. 

Ill I.C. 396 = 10 L L J. 93= A.I.R. 1928 Lah. 397^ 
■In the oase of a joint Hindu family even if 
there is no nucleus of ancestral property but if two 
members of the family are joint in worship and 
live in oommeusality and carry on a business 
jointly and are treating that business as that and 
acquiring property with the proceeds of that busi" 
ness, that property would be deemed to be the joint 
family property : 32 Bom. 479; 10 Bom. L. B. 176, 
Foil.’, A.I.R. 1926 Bom, 408, Bef •, 83 All. 677; 
27 M.L.J. 677; A.I.R. 1926 Nag. 389 and A.I.R. 1927 
Mad. 38, Bisi. (Fforde and Agha Haidar, JJ^> 
Banwaij Das v. kurbmal. 109 I.C. 779= 

9 Lah. 470= 10 L.L.J. 27=29 P.L R. 633= 

A.I.R. 1928 Lah. 224. 

' -Where a conveyance is taken in the name of 
one of two undivided brothers forming a joint 
Hindu family, in the absence of evidence as to 
utilisation of family funds for the purchase, no in¬ 
ference can be drawn of its being a joint purchase, 
from the bare facts of the undivided status of the 
vendees. {Waller and Madhavan Nair, JJ.)> 8UBBA* 
LAKSHMI AMMAL V. NARSIMIAH. 102 I.C. 860= 

38 M.L.T. 226 = 25 M.L.W. 863= 
A.I.R. 1927 Mad. 886=52 M.L.J. 482. 

-The ordinary presnmption is that as long as 

family continues to be joint, properties acquired by 
a member of joint family are all joint properties 
and were acquired for the benefit of the family. 
iSulaiman and Lindsay, JJ.). HABKESH SlNQH V. 

MT. HABDEVr. 102 I.C. *5?;, 

25 A.L.J. 413 = A. I. R. 1927 All. 484. 
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OXVIL, CRIMINAL AND REVENUE 


HINDU -LiW—Joint family— Self-aoqalsltlon— 
Preaamptlon. 

■ Property purchased with the profits derWed 
from a joint business cannot be presumed to be 
joint and the Hindu Law of joint property is not 
applicable to such property. Burden of proving that 
suoln property ib joint is on tlie party alleging it to 
be so. {Suhratoardy and Graham, JJ.)- GHOLAM 
SiBHiQUB Khan V. JogbndraNath Mitra. 

98 I.c. 199=« C.L.J. 492=31 C.Tff.N. 205= 

i.I.R. 1926 Cal. 916. 


"There Is a presumption in favour of joint- 


1 


ness of subsequently acquired properties where the 
family is a joint one ; but according to the circum¬ 
stances of each particular case the strength of the 
presumption varies a great deal. {Stihrawardy and 
Graham, JJ.), TbaHiAKYANATHohar v. ChintA- 

MONY Z)UTT. 95 I.G. 126—30C.W.N. 588 — 

A. 1. N. 1926 Gal. 813. 

- Xn the absence of evidence that the property 

is purchased by money of the junior member or he 

had separ.ite funds the presumption is that the 

property is acquired by the head of the family for 

the family and the presumption applies also to a 

family consisting of father and sons, in the Days- 

bhasa School: 16 Bom. L. R. 101 (P.C.), Foil. 

(Greaves and Makerj%, JJ.). JASODA SUNDARlv. 

LAI. MOHAN. 91 I.C. 681=42 *^-L;**- 

^ A. 1. R. 1926 Cal. 361. 

- —Frrr^-^y acquired by son during father’s 

life-time—Son having sufficient private means— 

Pronertv will be presumed to be son’s self-acquired 

one- 16 Bom. L.R. 101 (P.C.), Dist. (Suhrawardy 

and Cuming, JJ.). OHOONI Lii- 

MAEHAI, BARIK. 86 I. OM. 

__Acquisition during joint living is presumed 

to be for benefit of family. (Greaves and Gaming, 
JJ.). Sashi Kumar Sabkhel v. Chandf^ 
KUMAR SAMADDAIi. 68 I. C. 322= 

39 C.L.J. 348= A-I.R. 1923 Cal. 204. 

_Joint family—Self-acquisitions—Rights of co¬ 
parceners. 

Co-parcener can have self-acquisitions—They 
are separated property, unless arising from family 
business or blended with family estate. (Lora 
BtickmasUr.) ANNAMALAI CHETTY V. SUBRA- 
MANIAN CHETTY. 113 I.C. 897 = 49 C.L.J. 93= 
1929 M.W.N. 39=29 M.L.W. 91 = 6 O.W.N. 104 = 

1929 A.L.J. 9 = 31 Bom. L.R. 280 = 
33 O.W.N. 439=10 P.L.T. 283= 
A.I.R. 1929 P.C. 1 = 98 M.L.J. 439 (P.C.). 

—Joint family—Self-acquisition—What Is. 

_Property acquired from maternal grandfather 

is self-acquired property and not ancestral property. 
(Kulioant Sahay and Macpherson, JJ.). CHATTRA 
KUMARi DEVI V. Mohan Bikram Shaw. 

121 I.C. 337 (Pat ). 

——Father bequeathing his self-acquired pro¬ 
perty to his son in lieu of certain expenses incur¬ 
red by him—Property acquired is not ancestral 
property in son’s hands, but eelf-ftcquircd: A.I.R. 
1023 P.C. 160, Bef. {Rupchand and Wild, A.J.Cs.). 
HA9SANAND V. DEUMATj GIRDHARIMAU. 

123 I. C. 703= A.I.R. 1930 Sind 174. 

__^Absoluta bequest to widow—Widow ^ be- 

aueathing'the property to her sou—Son gets it as 
persoQdl property: 23 Cal. 262 and 6 W.R- 71, Dist. 
(Suhrawardy and Mallick, JJ .). GOHALI Saha v. 
DBBBNDBA NATH. 114 I- 0. 404= 

82 O.W.N. 272= A.I .R. 1928 Cal. 289. 

__ Son first proprietor of land—Land is sort’s 

eelf’ocquisition. 


HINDU LAW—'Joint family—Belf-acqalsltlon— 
What is. 

A land was granted in lease to the father for 
a period of 10 years on some conditions upon the 
fulfilment of which he was to get proprietary right 
in the land. He died without fulfilling the neoes* 
sary oonditions. The lease was then renewed in 
favour of his son with the same oonditions which 
he fulfilled and got proprietary rights in it. He 
subsequently alienated it. 

Held, that the son was the first proprietor of 
land and that it was self-acquired property in his 
hands and as suoh alienation cannot be questioned 
by his sons : A.I.R 1921 Lah. 63 ; 5 P.R. 1918 and 
129 P.R. 1916, Foil. (Broadway and Agha Haidar, 
JJ.). Sarwan Singh v. Lad Singh. 

112 I. G. 168=10 L.L.J. 941. 
—Property going into the hands of sons’ sons 
under a bequest from their grandfather after the 
oessatioQ of life-estate created in their father’s 
favour is not joint in their hands. (Stuart, C.J. and 
Baza, J.), DEBi Prasad v, Krishna Kunwab, 

104 1. G. 647 = 4 0. W. N. 1041 = 
A.I.R. 1928 Oudh 26. 

— Property got by gift or will by one member 
is not presumed to be attached with incidents of 
joint family property : A.I.R. 1926 Mad. 273 and 
24 Mad. 429, Bel. on. (Venkatasubba Bao, J ). RAJA- 
GOPADA PlLLAI V. P. VEEBAPBRUMAD PILDAI. 

102 I. C. 680=39 H.L.T. 76= 
A.I.R. 1927 Mad. 792=93 M.L.J. 232. 

Jagir or pension ts self-acquisition. 

A pension is always allowed on condition of 
good conduct and loyalty to Government and 
though it may he continued from father to son. 
each recipient possesses uorestrioted power of ox- 
pendiog his pension. The same may be said of 
jsglr moneys paid by way of oharity or dhara- 
math. (Zafar AH and Campbell, JJ.), WAZIB 
Singh v. MotIiSingr. 94 I.C. 492=7 Lah. 922= 
27 PudJ. L.R. 846= A.I.R. 1926 Lah. 899. 

- Property purchased by income from priestly 

offerings is self acquired. 

Income derived from sources as priestly offerings 
is the personal income of the recipient and does 
not form part of his family funds, and conse¬ 
quently the property acquired by him with that 
money is his own self-acquired property and he 
has full power of disposition over It. (Zafar AH 
and Campbell, JJ.). WAZTR SlNGH v. MOTI SINGH. 

94 I.G. 492=7 Lah. 522 = 27 Punj. L.R. 846 = 

A.I.R. 1926 Lah. 399. 

-Property purchased by father before the 

birth of any son to him is separate property and 
descends to his sons as tonants-in-oommon. 
(Ashworth, A.J.C.). MathrADASS v. RAMJI Mad. 

85 I.C. 1006= A.I.R. 1929 Oudh 619. 

- Property got by collateral succession—When is 

not self-acquisiHon. 

Under the Hindu Law the property obtained by 
ooUaberal inheritance is regarded as the separate 
property of the person by whom ib is inherited. An 
exception is, however, made whoro joint family 
funds are used in the process of its acquisition or 
where it is voluabarily thrown into the common 
stock, or is otherwise impressed with the charac¬ 
ter of joint family property by subsequent treat¬ 
ment. [Lindsay and Kanhaiya Lai, JJ.). Mt. 
PHULWANTI KUNWAR V. JANBSHAR DAS. 

83 I.G 782 = 46 All. 975 = 22 A.L.J. 921 = 
5 L.R.A. ClT. 789= A.I.R. 1924 All. 629. 

- Property ceasing to be joint property — Acquisi* 

tion by a co'parcener afterwards—If joint property. 
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HINDU L&WWolnt family-^Self-aQ^aialtlon-r^ 
What is. 

, The faofc that a person who subsequently acquir¬ 
ed the house which was. once joint family property 
but which lost that character- owing to an award, 
was at one time a co-paroener with another cannot 
make the house joint family property in his hands. 
It is only in very special oiroumstancos that such 
a result could follow. {Shem, Ag. C, J. and Crump, 
J.). JAMNADAS KASHIDAS V. VAIiliABeDASKASHl- 
DAS. 84 L G. 878=: 25 Bom.L.R. 1340- 

A.l.R. 1924 Bom. 239. 
:-Where after the joint family property is dis¬ 

posed of by valid or voluntary alienation, the family 
separates and if a purchase is made of the property 
by one of such sep^atod members, with his own 
funds, it is his self-aoquirod property. 

The doctrine laid down in Visalatchi Ammal v. 
Annaswamy Sastri, 5 H. C. R. 150 is applicable 
to the case of a mortgage or to a wrongful dispos¬ 
session of joint family property, but will not apply 
to a case where the joint family disposed of the 
property by valid and voluntary alienation. {Sch- 
wabe, C.J. and Wallace, J.). Mahomed Marsayar 
i>. BANSI LAti. 71 I.C. 835 = 1922 M.W.N. 824 = 

A.l.R. 1923 Mad. 248. 

■Gift or devise from father is self-acquired pro¬ 


perty in hands of donee or devisee. 

In the absenoe of any express limitation or oon- 
dition to the contrary all property obtained by gift 
or devise becomes solf-aoquired in the bauds of the 
donee or devisee. Consequently any property so 
obtained by gift from the father, grandfather or 
great-grandfather will become self-acquired pro¬ 
perty in the hands of the donee, if it was not 
ancestral property in the hands of the donor or 
was acquired by him without any detriment to the 
joint estate. {Kanhaiya Lai, J.O.). Kanhai Lad 
V. ram RATAN. 68 I. c. 217 = 

25 0.0. 80=A.I.R. 1922 Ondh 138. 
■^——Purchase of joint family property at a sale 
by the Revenue authorities for arrears of revenue 
by a member of the family out of his self-acquired 
funds is not joint family property bub is the self- 

acquired property of the member. {Macleod, C.J, 

and Fawcett, J.). OHOKHU v. Tatya. 

59 I.C. 569=22 Bom. L.R. 1297. 

__Property is prxma facie impartible where it 

is allotted by the State to a person in consideration 
of the discharge of particular duties or as payment 
for an office, even though the duties or oflioe may 
become hereditary in a particular family. 

Property purchased by a PatwMi, out of ^e 

savings frm/his emoluments as a Patwan. is his 
soil-acquired property, (flftira, ^5?^ 

BAH .. SHWDHAB. si'. 

—Joint family— Self-acquisitiou—What fa not. 

-—Joint family house repaired by self-acquisi- 

r. KEvVADBAM. ^ ^ ^ 216. 

_ Money received by co-parcener by giving h%s 

in adoption is not self-acquired property. ^ 

Whore the question was whether money received 
bv a co-parcener in a Nabtukottai family on his 
gWing his son in adoption was his self-acquired 

these families male member was valued 
for hia earning capacity and the test appeared to 
bo whotherthe acquisition of money 
the expense of or to the detriment pf the joint 




HINDU' LAW^Joint family—9epawfreTpii0B«JQ^« 

family property ; if it was, it oannot be fielf-apqAii- 
sition.' The transfer pi boys, by adoption was 
muoh to the detriment of their natuj^al .'temily, a^ 
it was to the advantage of their adoptive family 
(in consideration of whiobi detriment and advanr 
tage these payments were made) and the property 
so acquired cannot be self-acquisition of the oor 
parcener in the absence of a ouatom to the oon* 
trary. {Ayling and Odgers, jj.), RAMASWAMI 
OHETTT V. PADANIAPPA CHETTT. 76 I.G. 798= 

18 H.Ii.W. 656=1923 M.W.N. Ml= 

A.l.R. 1924 Mad. 334; 

. ’Merely from a transfer of Khata from the 

name of father in joint family to that of one of the 
sons no presumption, arises that the subject of thd 
transfer has oeased to be joint family piopert;f 
and become the self-acquisition of that particular 
son. {Koival, A.^.C.). MT. KASHI v. PANDU- 
RANa. 69 I.C. 612= A. I. R. 1923 Nag. 75. 

—Joint family—Self acquisition—Will. 

-la a Hindu joint family the father can dis¬ 
pose of his self-acquired property by will; 
12 Mad. 126 and 22 Mad. 9, Ret on. {Coutts Trotter, 
C.J. and Wallace, J.). VENKATA SUBBA RAO V. 
LAKSHMI Kantamma. A.l.R. 1929 Mad. 785. 

-Self-acquired property cau be disposed of 

oven by will by the co-paroener who acquired it. 
(Biker, Offg. J. C.). DEBICHARAN V. SHANKBB 
RAO. 80 I.C. 322 = 7 N.L.J. 1- 

A.I. R. 1924 Nag. 71. 

—Joint family—Separate property. 

— —On partition share allotted to mother absolutely 
—On her death her share to go to her grandsons^ 
Share in hand of grandson is his separate properly. 

Under the settlement by a consent psrtitioa 
decree between sous and grandsons the mother 
was allotted an amount of money as her stridhan 
with full rights of ownership. In the event of her 
dying intestate, after setting apart a sum for her 
funeral ceremonies, the rest was to be divided 
between her grandsons. In the suit for partition 
between one of the grandsons and his son a ques¬ 
tion arose whether or not the sum so received was 
the separate property of the grandson, 

Held, that the money was given to the grandson 
as his own separate property and that hU son had 
no interest in it. (Kemp, Ag. C. J. and Murphy, 
J.). JAMNABAI U. VASDDEO SAOABMAL. 

124 1.0. 793 = 32 Bom. L.R. 48= 
A.l.R. 1930 Bom. 302. 

_-1/ owner waives his and voluntarily 

throws it into comynon stock it can become joint pro- 
perty. 

Property originally self-acquired may become 
.joint property if it has been voluntarily thrown 
into the joint stock with the intention of abandon* 
ing all separate claims upon it. Question whether 
he has done so or not is entirely one of fact to be 
decided in the light of all the cireumstances of the 
case. But a clear intention to waive his separate 
rights mast be established and will not be inferred 
from acts which may have been done merely f*om 
kindness or aSootion. (Rankin, C. J- and O. C. 
Ghose, J.). RAJANI KANTA DEB V. BASHIBAM 
MESTARI. 121 I.C. 409 = 49 G.L.J. 832= 

A.l.R. 1929 Cal. 636. 

-Property derived from maternal grandfather 

mixed with ancestral properties for a long time— 
Presumption is that they were thrown into com¬ 
mon stock; A. I. R. 1923 P. 0. 67i «»• 

(Ramesam, J.). AHObidaphariar t>. Tudasi 
AHHA.. 103 1.0. 
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-BleoJing of separate earnings by individual 

member with joint family funds—Whole becomes 
joint family property: 46 Onl. 733 (P.O.) and 
A. I. B. 1923 P. C. 57, Foil. {Phillips and Odgers, 
JJ). PARVATHI AMMAIi V. M. R. SiVARAMA 
Iyer. 97 I.C, 998= A.I.R. 1927 Mad. 90. 

- Tenancy in the name of one member may be for 

family. 

It is open to the Court to find on the evidence 
that in spite of the fact that the name of only one 
member of a joint family was recorded as tenant 
of a holding in the village papers, the tenancy was 
really vested in the joint family. {Pigoott, J.). 
BIJAI V. NARAIN. 88 I.C. S92s 

A. I. R. 1926 All. 43. 

-Property purchased in the name of one 

member—To make it joint, jointness in mess and 
estate and existence of sufficient estate to acquire 
it must be proved. (Suhrawardy and Graham, JJ.). 
Trailakyanath Char v. Ohintamony Dutt. 

93 I. C. 426 = 30 C.W.N. 588= 

A I R. 1926 Cal. 813. 

-Where a Christian and his Hindu relations 

lived as members of a joint family and it was found 
that there was no intention to keep the various 
properties separate and that all the properties were 
treated as the common property of the whole 
family, 

Held, this necessarily implied an agreement 
between the members, that they were all to share 
the properties alike. (Phillips and Madhavan 
Nair, //.). JOGI REDDI V. CHTNNABtREDOI. 

90 I. C. 1016 = 22 M.L W. 116 = 
A.I.R. 1923 Mad. 1193. 

- Conversion of separate property into joint pro- 

perty. 

A consciousness on the part of the owner of 
a separate property that the property is his own 
separate property and a cleat intention to waive his 
rights in such separate properties is presumed 
where such separate property is converted into 
joint family property by the process of throwing 
it into the common stock. (PhiZZtps and Odgers, 
JJ) Mayandi SERVAI V. Santhanam Servai. 
81 I.C 1031 = 20 M.L.W. 812= A.I.R. 1925 Mad. 303. 

-- Blending of joint with separate property makes 

property joint. 

When members of joint family, who have con¬ 
trol over the joint estate, blend that estate with 
property in which they have separate interests, 
the whole property becomes joint. Whether sepa¬ 
rate estate is brought into a joint family aosount 
or the joint family property is brought into tho 
separate accounts, the result is tho same. Tho real 
question for determination is what is tho true con¬ 
clusion to bo drawn when people united by bonds 
of close relationship and living as a joint family, 
draw for the joint family expenses out of a fund 
enriched by other contributions. If tho members 
of a joint Hindu family confuse tho incomes of 
their joint properties with their separate proper¬ 
ties, their intention presumably is that tho pro¬ 
perties acquired with such mixed-up funds aro 
for the joint family. (Lord Diickmaster.) RajanI- 
KANTA V. JAGAMOHAN PAI. 73 I.C. 232 = - 

30 Cal. 439=50 I. A. 173=18 M- L. W. 387 = 

32 M. L. T. 149=37 C. L. J. 515 = 
23 Bom. L.R 683=1923 M.W N. 438 = 
27 C.W.N. 997 = 4 L.R.P.C. 70= 
A.I.R. 1923 P.C. 57 = 44 M L.J. 561 (P.C.). 
—Joint family— SupYiYorshlp. 

•Where immediately after the son was adjudg- 


ed an insolvent, his father who formed a Hindu 

D. D. VOL. Ill— 86 


HINDU LAW—Joint family— SupYlvorshlp. 

joint family with him willed away his properties 
to his wife and soon after died. 

Held, that the will was invalid and as the insol¬ 
vent took his father’s estate by survivorship tho 
same vested in the Rsceiver. {Addison, J.). MT. 
PlABI BAI V. TULSE das TAREOOHANMAE. 

100 I.C. 110 = 9 L.L.J. 30= 

28 P.L R. 134 = A.I.R. 1927 Lah. 152. 
■Decree against oo-patcener—Co-parcener s 
interest ceases after his death and there remains 
nothing to bo sold in execution. {Walsh, J.). 
UDRAJ BINQH V. SHYAM LAL. 93 I.C. 385- 

A.I.R. 1926 All. 338. 

- ‘Ziease which is joint family property though in 

name of manager passes by survivorship. 

Ordinarily in the case oi a lease taken by tho 
manager of a joint Hindu family in his own name 
but with family funds and really on behalf of the 
whole family, it is universally aooepted that the 
lease and the benefits of it belong to the whole 
family and if it is heritable it will pass by survi¬ 
vorship aud not by inheritance, whatever the 
mutual rights and liabilities of the lessor and the 
members of the family other than the manager 
may be. This principle applies to an occupancy 
holding : 13 C. P. L. R. 137; 7 N.L.R. 36 and 

10 N.D.R. 64, Foil. {Hallifax, A./.C.). BARATI v. 
SURlT. 92 I.C. 916=A.I.R. 1926 Nag. 277. 

-The Hindu Law of succession by survivor¬ 
ship and tho vesting of a son's interest by birth is 
not applicable to a tenancy governed by the Central 
Provinces Tenancy Act. {Baker, Offg, J.C.), MST. 
GOWRA V. CHAITRAM. 78 I.C. 63 = 

A.I.R. 1924 Nag. 372. 

-The status of joint ownership with rights 

of survivorship cannot bo acquired by proscription. 
{Aylinq and Odger%, JJ.). RAJAMBATj AMMAD v. 
SHANMUGA MUDALIAR. 70 I.C. 653 = 

1922 M.W.N. 481= A.I.R. 1923 Mad. 11. 
— ■ -Right of survivorship is incidental to right of 
joint possession. 

The so-called right of survivorship of each of the 
daughters of a deceased male Hindu in respect of 
tho property inherited by them from him is inci¬ 
dental to the right of joint possession and enjoy¬ 
ment of’the estate with tho others who aro jointly 
entitled and cannot exist separately when the right 
of joint possession and enjoyment has boon ^ lost, 
e.g., by adverse possession by one of the daughters: 
9 I\I.T.A. 539, Foil. {Wallis, C.J. and Seshagiri 
Aiyar.J.). Ivatury Atcham:ua v. T. Bariah. 

69 I.C. 583=44 Mad. 131= 13 M.L.W. 407 = 
A.I.R. 1921 Mad. 24 = 49 M.L.J. 83. 

- Benares School —Swcces.^ioH is by survivorship 

—Incidents of the lato of swruiuorsZiip. 

Tho system of a joint family and tho rules of 
succession governing that family is a peculiarity 
of the Hindu Law of the School of Benares. The 
rule of succession is known as one of survivorship, 
where no member has any definite or d-^fined share 
and, therefore, cannot transmit it to his heirs, but 
a memb'^r who dies or somehow or other ceases to 
bo a member of the family causes no change in tho 
status of tho family. The properties owned by the 
joint family continue to be owned by the 
surviving members thereof after the death or 
extinction of one member of it. If once the 
members of tho family in tho property belonging to 
it aro ascertained and defined, the family ceases to 
be a joint family under the Hitaksbara, in spite of 
there being no division by metes and bounds and 
in spite of tho members continuing to livo in com- 
mensality. Such an intention of separation 
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among the members of the family and the defini¬ 
tion of their shares in the family property may be 
either by deed or may be evidenced by the conduct 
of the parties. In either case, it will be the inten¬ 
tion of the parties that will determine whether 
they really have separated themselves or not : 
21 W.R. 214 (P.C.), JRef. (Jwala Prasai and Ross, 
JJ,) Sadananda BAEPANDA V. Baikunthanath 
BarpandA. 63 1.0.833=2 P.L T. 299= 

&.I.R. 1921 Pat. 298. 
—Joint family—Trade—Carrying on. 

' 'Where a Hindu owner of a firm dies leaving 
no issue bub his widow and mother, and after his 
death the business is continued through the same 
munims and gumashtas, and a son is adopted to 
the widow, the business descends to the adopted 
son and the presumption is that it was continued 
by the mother and widow for the benefit of the son 
whom they ultimately adopted to the dead owner, 
if the business still was carried on after adoption 
and during the minority of adopted son it was 
carried on for the benefit of the adopted son by 
the de facto guardians. {Addison, J.). JOTI 
PERSHAD t). HIRA LAIj. 117 1.0.911 = 

11 L.L.J. 233=A. I. R. 1929 Lah. 599. 

—Joint family—Trade—Enquiry into necessity. 

- Johit family bushiess resulting in loss — 

Whether manager should put in more money or ^nort- 
gage property rather than to sell it are questions for 
the manager and not for the lender or purchaser. 

Where there is joint family business, the mana¬ 
ger has authority to raise money not only for the 
payment of debt, but also for the purpose of carry¬ 
ing on the business. Whore such a business had 
recently resulted in loss whether the managing 
member was justified in putting more money into 
it, and whether he should have raised money by 
mortgage instead of by sale are questions for the 
manager te decide and it would bo unreasonable to 
require a lender or purchaser to go into questions 
of this kind, as to which he would rarely be in a 
position to form a sound opinion. {Sir John Wallis.) 
NIAMAT RAI V. Din DAYAD. 101 I.C. 373 = 

8 Lah. 597 = 54 I. A. 211 = 29 Bom.L.R. 886= 
25 A.L.J. .599=4;3 O.L.J. 548 = 1927 M.W.N. 453 = 
4 O.W.N. 537=28 P.L.R. 463 = 8 P.L.T. 647 = 
26 M.L.W. 442 = 32 C.W.N. 233 = 9 L.L.J. 496= 
39 M.L.T. 345= A. I, R. 1927 P.C. 121 = 

52 M. L.J. 729 (P.C.). 
Where a family business is carried on bona 
fide for the benefit of the family and with the 
assent of all the adult members it is within the 
competence of the manager to borrow money from 
time to time for the purposes of the business and 
the lender is not bound to enquire into the 
necessity for each advance that may be made: 
A.I.R. 1024 All. 370, Foil. {Kanhaiya Lai and 
Ashworth, JJ.). GOPAL BlIAGAT v. RaGHUBIR 

RAM. 98 1 0. 651 (All ). 

- Creditor need not prove necessity for each 

advance. 

There is no difference between an ancestral and 
non-ancostral business. The ordinary presumption 
is that money required for carrying on family 
business is for family necessity and that the busi- 
noKS is carried with the consent and acquiescence 
of all the members of the family. Creditor there¬ 
fore need not prove legal necessity or family benefit 
for each advance. The manager has the power to 
contract debts for the purpo.so of the family busi¬ 
ness: 34 All. .135, Dist.\ G C. W. N. 429, Expl. and 
List, {Sulaivtan and Ryves, JJ-). MAHABIR 


HINDU LAW — Joint family — Trade — Uioor 
members. 

Prasad «. Amda Prasad. 79 I.C. 517= 

46 All. 364=22 A.L.J. 295=5 L.R.A. Civ. 264= 

A.I.R. 1924 All. 879. 
—Joint family—Trade—Extension of. 

- Extension of business is not new business. 

An ancestral business does not lose its character 
as such and become a new business by a mere 
extension of the same by a manager. 

Where the manager of a Hindu ancestral firm, 
after his father's death, starts a trade in English 
piece-goods whereas till then the firm was trading 
only in country-made cloths, the character of the 
ancestral business is not thereby completely 
altered so as to make it a new business, but it 
amounts only to an extension of the ancestral busi¬ 
ness. {Wallace and Thiruvenfcatachariar, JJ.), 
Rajagopala Aitar V. Raman chettiyar. 

1927 M.W.N. 879 = A.I.R. 1927 Mad. 1190; 
—Joint family—Trade—Heritable asset. 

-In Hindu Law a business is a distinct 

heritable asset. Where a Hindu dies leaving a 
business it descends like other heritable property 
to his heirs. {Addison. J*.). JOTI PERSHAD v. 
HIRA LAD. 117 I.C. 911= 11 L.L.J. 233= 

A.I.R. 1929 Lah. 599. 

—Joint family—Trade—Liability of members. 

- Adult member merely taking active part—Not 

a partner—No personal liability. 

The mere fact that an adult member of a Hindu 
family takes an active share in the family business 
without any other evidence of a consensual act on 
his part will not create any relationship other than 
that of members of a Hindu jpint family trading 
together. Thus he cannot be said to be a partner so 
as to be personally liable for debts incurred in the 
business. The creditor’s remedy is in such a case 
confined to the family assets invested in the busi¬ 
ness : 41 Mad. 1, Ref. {Goutts-Trotter, C. J. and 
Ramesam, J.). BALA VENKATA SiTHARAMA 
OHETTIAR V. SIVAGURDNATHA CHETTIAR. 

1930 M.W.N. 437. 

See also 1930 M.W.N. 371. 
—Joint family—Trade—Minor members. 

Whole joint family property is liable for 
ancestral family business—But minor member is not 
personally liable nor his self-acquired property: 
A. I. R. 1924 All. 379 and 34 Bom. 72, Rel. on. 
(Sulaiman and Eendall, JJ.). GAURI SHANKAR t), 
KESHAB Deo. 114 I.C. 881 = 1929 A.L.J. 204= 

A.I.R. 1929 All. 148. 
- Acti of manager are binding on minor num¬ 
bers, if they are incidental to the family business 
such as money-lending or buying or selling immovable 
property — W)tal are incidental acts. 

Where a minor is a member of a joint Hindu 
family and as such entitled to a share in an ances¬ 
tral trade, the manager of the family can, so long 
as it is beneficial to the minor, continue the trade 
on the minor’s behalf. Jlinor members of tlm 
family are bound by the acts of the manager which 
are necessarily incident to and flowing out of the 
carrying out of such trade. An ancestral tra^, 
like other Hindu property will descend upon the 
members of a Hindu undivided family and such 
family can by its managers enter into oo-pattnership 
with a stranger. The power of a manager to carry 
on a family trade necessarily implies a power to 
pledge the property and credit of the family for the 
ordinary purposes of that trade. Though such 
power of the rnanager for an infant heir 5 .^® 

an estate nob his, is under Hindu Law, * 
aud qualified poworj it can only bo exorcised rignviy 
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in a case of need, or for the benefit of the estate. 
Where a business like money-lending has to be car¬ 
ried on in the interests of the family as a whole, 
the managing members may properly be entrusted 
with the power of making contracts, giving receipts 
and compromising or discharging claims ordinarily 
incidental to the business. Without a general 
power of that sort, it would be impossible for the 
business to be carried on at all. Where the family 
trade is that of dealing in immovable properties it 
would undoubtedly be an act necessarily inoiden- 
tal to the carrying on of such trade to sell property 
which had been purchased for the purpose of sale. 
Sven if the general business of a family bo not that 
of dealing in property but lending money on mort¬ 
gages and if in the course of such business the 
family had to purchase properties in satisfaction of 
their debts in order to avoid loss, it would again bo 
an act incidental to the carrying on of such trade 
to sell such property and convert it into cash when 
a favourable opportunity ofiers itself te the 
manager: 1 B.lf.C. App. 51; 34 Bom. 72; 33 All. 272 
(P.C.); 6 M.I.A. 393 (P.C.); 20 G.W.N. 645; 

20 W.R. 38; 3 N. W. P. H. C. 4; 32 Bom. 677; 

28 C. Ij. J. 250; (1912) M. W. N. 167; (I9l8) 

M. W. N. 892; 12 A. L. J. 641; 42 All. 559; 

39 C.L.J. 256 (P.O.) and 39 All.437 (P.C.), Discussed. 
(Rupchand Silaram, A. J. C.), LAKHUICHAND 

ISARDAS V. Firm of khushaldas mangatram. 

88 I.G. 116»18 S.L.R. 230- 
A.l.R. 1925 Sind 330. 

- -Trade debts bind Afinor’s share also. 

Where an accredited agent of the family, who 
carries on a business on behalf of the family, 
contracts debts for purposes of the trade, the 
purpose for which he contracts the debt is a family 
purpose because the trade is a family concern 
and the creditors are entitled to go against the 
whole of the family property and a minor member 
is bound inasmuch as the debt is borrowed for a 
family purpose. {Spencer and Dev&doss, JJ.). 
SUBRARAYA MUDAIjI V. THANGAVEIiU Mddalt. 

72 I. C. 815=^ A.l.R. 1924 Mad. 33-45 M.L.J. 44. 

-'Under Hindu Law a joint family which 

carries on a trade banded down from its ancestors 
becomes a trading family. In such a family the 
shares of the minor co-parceners in the family pro¬ 
perty are liable for debts contracted by the manag¬ 
ing member for the purposes of the family 
trade. {Scott-Smith and Leslie Jones, JJ.). Dayad 
Singh v. Dahal Singh. 60 I.C. 610 (Lah ). 

—Joint family—Trade—New buainesa. 

-- -“Neto business—Acquiescence by adult co-par¬ 
ceners in—Mortgage therefor is binding on all. 

Where the manager of a Hindu joint family 
started a groundnut business with the family 
funds and carried it on with the assistance and 
concurrence of the only other adult member of the 
joint family who when he became the manager 
carried on the business and mortgaged the family 
properties for debts incurred in that business, 

that in the absence of evidence that the 
business was their separate business the mortgage 
would be binding on the interest of the other co¬ 
parceners, including minor members, in the joint 
family property : 51 I.C. 597 ; A.l.R. 1922 P. C. 237 
and A.l.R. 1922 P.O. 397, Dist. {Couits Trotter, C.J. 
and Madhavan Nair, J.). LAKSHMIAH v. OFFICIAL 
ASSIGNEE OP Madras. A.l.R. 1930 Mad. 776. 

■ -Debt by manager for trade started by him 
does not bind oo-parcenecs unlosss perhaps its pro- I 
fits ate enjoyed by oo-paroeners. and^ 


HINDU LAW —Joint family — Trade — New 
bnaineBS. 

Venkatasuhba Rao, JJ.), VENKATASWAMI NAIOKER 
V. Palaniswami Chettiar. 117 I. C. 716= 

52 Mad. 227 = 28 M. L. W. 762= 
A.l.R. 1929 Mad. 153 = 56 M. L. J. 380. 
——Business started by Hindu Manager is not an¬ 
cestral business—Use of minor's share in trade can¬ 
not make minor a partner. 

A business started by a Hindu manager of a co¬ 
parcenary is not an ancestral business in which his 
minor sons are interested, even if it be started out 
of ancestral funds. The trade must be ancestral oc 
at any rate it must be a trade in which all the 
members of a joint family have interest; merely 
by using a minor’s'share in trade a father or other 
manager cannot make the minor a partner and lia¬ 
ble for trade debts : 34 Bom. 72, Rel. on. {Barlee, 
J.C. and Kalumal, A.J.C.). THAKUBDAS v. TOPAN- 
DAS. 120 I. C. 499 = A.l.R. 1929 Sind 217. 

■■■Ancestral property cannot be transferred to 
raise money to start or carry on a new business even 
for family benefit. [But see A. I. R. 1928 All. 454 
(P.B.).] 

A kartais not to be allowed to involve the joint 
ancestral property in the risk of loss through busi¬ 
ness ventures. {Sen and Weir, JJ.). PARSOTAM 

Narain V. Benares bank Ltd. 

Ill I. C. 694 = A.I R. 1929 All. 39. 

- New business by father is ancestral os against 

sons. 

A Hindu father by starting a business with the 
aid of family funds can make that a family busi¬ 
ness. In such a case an alienation made by the 
father, for raising funds for carrying on that busi¬ 
ness is binding upon the son, on the ground that it 
was for legal necessity. 

A person had an extensive ancestral money-lend¬ 
ing business. He started a new business in cotton 
trading and mortgaged certain property of the 
family to carry on that business, 

Held, that the business started by the father was 
an ancestral trade as against his sons in the sense 
that the father is an ancestor, though it was not an 
ancestral trade in the hands of the father himself. 
The mortgage debt incurred for carrying on that 
trade was for legal necessity and therefore binding 
on the sons; A.l.R. 1924 Mad. 791 ; A.l.R. 1927 
Mad. 792 ; 41 Mad. 824; A.l.R. 1924 All. 379, Rel. 
on-, 29 C.L.J. 280; G M.L.W. 417; A.l.R. 1927 
Mad. 53; A.l.R. 1922 Mad. 236 ; 42 Mad. 761* 
(1928) M. W. N. 576; 6 C. W. N. 429 and A.l.R, 
1922 P. 0. 397, Ref. {Ramesam and Venkatasubba 
Rao, JJ.). VenkatasaiMi Naicker V. Palani¬ 
swami Chettiar. 117 I. C. 716=52 Mad. 227= 

28 M.L.W. 762= A.l.R. 1929 Mad. 153 = 

S6M.L.J. 380. 

- New business — Wluitis—Test is, if particular 

enterprise is not within kulaohara. 

Too narrow a construction should not be allowed 
to bo placed on such expressions as “ family trade 
or business With changes of civilizations and 
conditions what should be applied is not a rigid 
rule of law but the principio on which it is based. 

If a family business should be found to have 
consisted in the purchase and sales of one commo¬ 
dity, purchase and sale of another commodity 
should not be held to bo outside the scope of the 
family business. Generally speaking, each case 
will have to bo determined only with regard to its 
particular facts. The question to be determined in 
each oaso should bo whether having regard to the 
recognised business, profession, means of liveli* 

hood or what is called AttZachara of the family the 
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particular enterprise or embarking was only 
within the reasonable limits oi the oxeroise thereoi 
or really having regard to its nature or extent, a 
new speculative enterprise. 

Where the family business had been one o! pur¬ 
chase and sale of piecegoods, the mere circum¬ 
stance that the father ceased for some reason to 
carry on such business fora few years before bis 
death is not suiheient to make a similar business 
started by the son sometime afterwards any the 
less a family business: 41 Mad. 824, Appr. 
{Coutis-Trolter^ C.J. and Srinivasa Aiyangar, J.). 
DAMODHARAM CHETTY V. BANSILAn ABUR- 
CHAND. Ill I.C. 297 = 51 Mad. 711 = 

28 M.L.W. 521 = A.I.R. 1928 Mad. 566= 

53 M.L.J. 471. 

-The manager of a Mitakshara family has no 

authority to start a now business and he cannot 
alienate family property in order to raise money for 
the purposes of the business ; A.I.B. 1928 All. 403, 
; A.I.R. 192*2 P. C. 237, Expl. {Lindsay and 
Sulaiman, JJ.), Rattan Chand v. Ram Kishan 
MURARJI. 1141. C. 743=26 A.L J. 777 = 

A.I.R. 1928 All. 447. 
- Business similar in nature to family busi¬ 
ness is not a new venture. 

It has no doubt been settled that in the case of 
joint Hindu family it is not open to a member to 
carry on a new venture so as to make his other 
co-parceners liable for any loss in that venture. 
But where for example a family lives by entering 
into contracts and making profits therefrom, it 
cannot bo said that because a contract entered into 
at ono stage is a new venture in the sense that such 
a contract was not taken up before, it makes the 
contract a new venture in the sense that the other 
members are not liable. The question often is the 
dilferenco in degree or the diflerence in 
kind, and so long as the business is a 
business which is similar in nature it cannot 
be said that the business is a new venture which 
could not bind the other members of the family. 
iKumarasivami Sastri, J,). Narayana Sah v. 
Sankara SAH. 99 I.C. 377=24 M.L.W. 62l= 

A.I.R. 1927 Mad. 53 = 51 M.L J. 621. 
Manager cannot commence new trade without 

consent of adult co-parceners. 

Where the manager of a Hindu family enters 
into illegal transactions without the consent of 
other CO parconors, he cannot saddle the family 
with the losses incurred therein : and whore the 
managing co parcener without t^he concurrence o 
the adult co-parceners living 
mences a new trade or business. 
business is not binding on the family . 

r,'ri!.‘K .f’p.™ “;sr.r;3 

".i 1.0. ?.r. 

OIULDDI. 16 M.L.W. 53 = 30 M.L.T. 323= 

A.I.R> 1922 Mad. 236 = 42 M.L.J. 570. 

—Joint family— Trade— Partnership by one co- 

co parceners are not necessary parties to 


a suit for dissolution. . -ntATu 

into a partnership, ho might be ^^V^osenUng iho 
family of which ho may be a member and may as 

Bucb bo accountable to the other 
family ; but so far as other parties to the o®ed of 
pattuersUip are concerned, they must confine them- 
yolvoa to the terms of the deed itself and cannot be 


HINDU LAW —Joint family—Trade—Whether 
joint or separate. 

permitted to travel beyond it by raising a plea that 
his brother, a person not party to the said deed, 
should have been impleaded in a suit for dissolu¬ 
tion of partnership. {Tek Chand and Agha Saidar, 
JJ.), MANOHAR LAL 0. RAM RICHHPAL. 

A.I.R. 1930 Lab. 659. 

—Joint famiiy—Trade-Position of members. 

-Members ate in th3 position of partners in 

regard to other persons dealing with the business 
—Acknowledgment of liability by a member in 
usual course of business binds other members and 
extends period of limitation : 10 All. 418, Foil.’, 
32 All. 61, List. {Bennet, J.). DeBI DayAL v, 
BALDBO -PRASAD. Ill I* C- 143= 

SO All. 982 = 26 A. L. J. 1036= 
A. I. R. 1928 All. 491. 
—Joint family—Trade —Presumption. 

-The mere fact that proprietors of several 

firms are members of a Hindu family does^ not 
necessarily raise a presumption that the business 
of those firms is a joint business : 27 Bom. 157, 
Bel. on. (Bhide,J.). HEM SlNOH SANT SlNQH 
V. Narain Singh. A.I.R. 1929 Lah. 772. 

—Joint family— Trade—Separate business. 

_Where the family was not a trading family 

and the family funds were not contributed towards 
the business which was carried on in the indivi¬ 
dual Vilasam of one of the members, 

Beld, that the other members of the family 
cannot be held liable for the debts of the business. 
(Kumaraswami Sastri and Pakenham TValsh, JJ.)^ 

CHOKKALINGAM PlIiDAI V. PlOHAPPA C^TEI^* 

1929 M.W.N. 847. 

—Joint family— Trade-Whether joint oraepa- 

—^The question whether _ a particular trade 
carried on by a manager of joint family is 
family trade or not, is essentially one which 
should be decided mainly on evidence m each 
case : 51 I.O. 697; A.I.R. 1922 P.O. 237 and A.I.R. 
1922 P. C. 397, Dist.] I.O. 'I&l, Bef. {CouUs 
Trotter, C.J. and Madhavan Nair, J.) - LAKSHMIAH 
OFFIOIAI, ASSIGNEE OF 

- rirm is joint if members are undivided and 
m^ily funds are expended for the business. 

Tho more cirouDQ stances tiin,t some of tn© co* 
p.aroeners in Ihe family are carrying on a certain 
business does not make the business ]oint family 
business, but where the evidence makes ib clear that 
the co-parceners are undivided, that the joint family 
assets are devoted to finance the business of the 
film, and that all the co-parceners take more or less 
an active pact in the management of that business, 
the conclusion that the business in question is a 
joint family business will be justified. {Be SouM, 
A.J.C.). DETARAM V. ViSHINDAS. 

103 1. C. 834=23 8. L. R. 84* 
A.I.R. 1928 Sind 87. 
—i—Business started by one member, but in which 
other members also worked without salary a 
maintaining tbomselves partly by oUanus 

provided by family property is, a 30 ^“^ property ana 
not self acquisition of the P>^o»oting member 
{Kincaid, j: C. and Lobo, A. J. C.). JBTHANAND 
UDHAVDAS v.KEWALRAM. 97 LU-0^0 

20 S.L.R. 295 = A.I.R. 1926 Sind 210. 

—Maintenance. 

Amount of. 

Arrears of. 

Attachment of righti 
Charge. 
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HINDU LAW — Haintenanco — Amount of — 
Alteration in. 

Claim for. 

Decree. 

Deed. 

Liability. 

Persons entitled to. 

Suit for. 

Transfer of family property. 

Widow. 

Will. 

Miscellaneons. 

—Maintenance—Amount of—Alteration in. 

I —Rate incorporated in compromise-decree—When 

Court can alter. 

Odgers, J .—Where the rate of maintenance has 
been made the subject of a compromise which has 
been incorporated in a decree, a Court in a subse¬ 
quent suit to enforce the charge has no power, 
without consent or overriding the decree, to alter 
the rate of maintenance, {Phillips, Offg. C.J., 
Odgers and Srinivasa Ayyangar, JJ.). TllIMMA- 
NAYANiM V. Venkata Nayanisi. 

109 I.C. 872 = 27 M.L.W. 544 = 
A.I.R. 1928 Mad. 713 (F. B.). 
_ Change of circumstances—Amount can be 

altered. , ,, a 

The amount of maintenance, whether it is fixed 
by decree or by agreement, is liable to be increased 
or diminished, if there has been such a change of 
circumstancea as would justify a change in the 
rate. Thus the rate of maintenance may ba^ en¬ 
hanced, if the income or the estate has materially 
increased or there has been a material increase in 
the cost of living. {Jai Lai, J.). Sansar CHAND 
4> MT SHANTI DEVI. 96 1.0.255=8 L.L.J. 355 = 

* 27 P.L.R. 691=A.1.R. 1926 Lah. 539. 

_ 4 maintenance allowance is liable to be 

increased or decreased by change of circumstances: 
27 M.L.J. 65G, Foil. {Spencer, J.). NARASAMMA 

V VENKATARAJU. I.C. 686 = 

23 M.L.W. 364= A.I.R. 1926 Mad. 534. 

__ Enhancement in suit. 

The amount of maintenance allowance to a 
Hindu widow whether under agreement or under 
a decree is liable to be enhanced in a suit brought 
for the purpose. (/Cincaid, J.C, and Lobo, A.J .C.). 
KEVVALUAIj V. ISRIBAI. 93 I.C:* 353 = 

A.I.R. 1926 Sind. 135. 

_Maintenance—Amount of—Appellate Court. 

- -When can interfere. 

When determining the amount of maintenance 
payable to a Hindu widow an appellate Court 
should be extremely reluctant to interfere with 
the decision of a Court below and should hesitate 
to do so unless there are some special circumstan¬ 
ces which indicate that there has been a miscarriage 
in the way in which the amount of maintenance 
has been arrived at: L.B. 5 I.A. 55 (P.C.), Foil. 

Where the lower Court took into consideration 
in fixing the amount of maintenance the value of 
the estate, the position and status of the lady’s 
deceased husband, her position and status and 
the expenses which she must be expected to meet 

in her state of widowhood, 

Held, that the question was considered in a 

practical and reasonable manntr and there was 

no Btound for interference. {Stuart, C.J. and 

Ttaza J ). SURAT SINGH v. MT. BlTTAN KUAR. 
uaza, J.). J ^ O.W.N. 419 = 

A.I.R. 1927 Oudh 531. 

—Maintenance—Amount of—Estimation. 

_Hirectiou in husband’s will allotting a fixed 

,8um as maintenance without bequeathing specific 


HINDU LAW — Maintenance—Amount of—How- 
determinod. 

property in her favour is merely indicative of 
husband’s estimate. It is not obligatory upon 
Courts to award exactly that amount in a suit for 
maintenance by the widow. {Spencer^ J.). NARA¬ 
SAMMA V. VENKATARAJU. 93 I.C. 686 = 

23 M.L.W. 364 = A.I.R. 1926 Mad. 534. 

—Maintenance—Amount of—How determined. 

- Private funds not to be talcen into account if 

family income is sufficient. 

Under the Hindu Law as administered in Madras 
Presidency in cases where a joint Hindu family 
possesses properties the income from which is not 
only enough bub more than enough for the pur¬ 
pose of paying maintenance to all the members 
depending upon the same, the fact that one is in 
possession of private funds which also yield an 
income should not be taken into account for suoh 
purposes : 88 Mad. 153, Kxpl. ; 2 Bom. 573, 
Not appr.w 21 All. 232, Doubled', 4 Mad. 171; 

5 Mad. 71 ; 41 Mad. 1075 and 30 Mad. 203, Ref. 
{Ananthakrishna Ayyar, J.). KethIREDDI 
KODANDARAMI REDDI W. KETHIREDDI CHEN- 
CHAMMA. A.I.R. 1930 Mad. 479. 

- Facts to be considered enunciated. ^ 

Maintonaoce depends upon a gathoriag together 
of all the facts of the situation, the amount of 
free estate, the past life of the married parties 
and the families, a survey of the condition and 
necessities and rights of the members, on a rea¬ 
sonable view of change of circumstances possibly re¬ 
quired in the future, regard being had to the soale 
and mode of living, and to the age, habit, wants 
and class of life of the parties. It is out of a great 
category of clrcumstanoes, small in themselves 
that a safe and reasonable induction is to be made 
by a Court of law in arriving at a fixed sum. The 
discretion exercised in making this induction 
when agreed to by two Indian Courts or even 
by one, should nob be lightly interfered with : 
5 l.A. 65, Rei. ojt. {Lord Shaw.) MT. EKRADESH- 
WARI BAHUASIN V. HOMESHWAR BlNQH. 

116 l.G. 409 = 1929 M.W.N. 468=8 Pat. 840= 
56 I.A. 182=6 O.W.N. 526=30 M.L.W. 1 = 
49 C.L.J. 579=31 Bom.L.R. 816 = 
10 P.L.T. 345=1929 A.L J. 693 = 
33 C.W.N. 637 = A.I. R. 1929 P.C. 128 = 

57 M.L.J. 50 (P.C.). 

- Scale must he suited to widow's husband's 

position in life. 

The test in determining maintenance allowanoe 
to a Hindu widow is whether the scale is suited 
to her husband's position in life. No doubt there 
may be circumstances in which the past mode of 
life of the widow may have been demonstrably on 
a penurious and miserly scale, or on the other 
hand, on a quite extravagant scale, having regard 
to the total income of the husband, but the gene¬ 
ral principle that can be applied is that the sum 
awarded must enable the lady to live as consistent¬ 
ly with the position of a widow in something like 
the same degree of comfort and with the same rea¬ 
sonable luxury of life as she had in her husband’s 
life time. {Lord Shaw.) Mt. Ekradeshwari 
Bahuasin V. Homeshwab Singh. 116 I.C. 409= 
1929 M.W.N. 468=8 Pat. 840 = 56 I.A. 182 = 
6 O.W.N. 526=30 M.L.W. 1 = 49 C.L J. 579= 
31 Bom. L.R. 816=10 P.L.T. 345 = 
1929 A.L.J. 695 = 33 C.W.N. 637= 
A. I. R. 1929 P.C. 128=57 M.L.J. 60 (P.C.), 
' -Subsistence includes residence. 

An appropriate test for what a Hindu woman 
should be allowed as subBistence is to bo found 
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HIKOU L&W — Uaintenanoe^Amoant of—Ho» 
determined. 

under the ancient Hindu texts as adapted to 
modocQ oircumstanoes. Subsistence or znainte* 
nance must inoludo residence and should 'not be 
confined to food and raiment: A.I.R. 1926 P.C. 73, 

B. ef. {Marten, C. J. and Patkar, J.). Charandas 
VASSONJI V. NAGUBAI MANGIiOREKAE. 

31 Bom. L.R. 1128sA.I.R. 1929 Bom. 452. 

- Concubine—Maintenance fer. 

The amount of maintenance to be awarded to a 
concubine in continuous keeping covers the ex¬ 
penses for her establishment and clothing. The 
value of the property is not the sole criterion, but 
regard must be had to the extent of property to 
the manner of the woman's life and the way in 
which she was treated by her paramour. {Marten, 

C. J. and Patkar, J.). Charandas Vassonji v. 
NAGUBAI MA5IGLOREKAR. 31 Bom. L-R. 1128 = 

A. I. R. 1929 Bora. 492. 

’ _ —■Illegitimate son of sudra—Not mere compas- 
sionale allowance to be allowed. 

The illegitimate son of a Sudra, claiming main- 
tenance, is not only entitled to mere compassionate 
maintenance, and if he is accustomed to a certain 
mode of life, the Court should not be niggardly in 
determining the quantum of maintenance, provided 
the amount of maintenance awarded does not work 
hardship upon the family: 12 C. L. J. 173; 
17Mad. IGO; 34 Mad. 68; A.I.R. 1926 Mad. 261; 
12 M.I.A. 203, Ref. \ 27 Mad. 32, Ditt. {Devadoss 
and Walsh, JJ.). Rathinasabapatht Odatab 
V. GOPAI/A ODAYAR. 121 I.C. 126* 

29 M.L.W. 696= A.I.R. 1929 Mad. 549 = 

56 M. L. J. 673. 

•-Mainteuance of abandoned wife—She is 

entitled to be kept in the manner she is accustomed 
to, if family can afford, without injustice to the 
husband and to the family. {Phillips and Odgers, 
JJ.). GOPALA PATTAU V. PARVATHI AMMAIj. 

117 I.C. 785= A. I. R. 1929 Mad. 47. 

- Widow—Rate of maintenance should not exceed 

the income derivable from her husband's share—Rate 
should be such as to enable her to live comfortably 
according to her social status. 

No hard or fast rule can be laid down as to 
what particular fraction of ineome derivable 
from her husband’s share in the family should 
be awarded as maintenance to the widow. All 
that can be stated is that in no event she can 
bo allowed a rata of maintenance which would 
exceed the income from her husband’s share 
of the family properties. Having due regard to 
that limit, the circumstances of each ease have 
to bo taken into consideration in fixing the rate 
of maintenance. The rate should bo so fixed as 
to enable the widow to live comfortably accord¬ 
ing to the standard of living usually adopted by 
the members of the families occupying a social 
sbatua similar to that of her husband. {CouUs- 
Trotier, C. J. and Sundaram Chetty, J’.). PANCHA^ 
BHARA V. PATTAMMAL. 39 M L.T. 32 — 

A.I.R. 1927 M&d. 865. 

- Principles—Amount sufficient for comfort en¬ 
joyed during husband's lifetime consistent with the 
similar rights of other members of the family to mam- 

tanance should be fixed. . r. ^ 

The principle which should govern the Court, 

in filing tko maiutendriloe of a Hindu widow is 
first to look to the mode of life of the family 
during her husband's lifetime and the amount 
inubL be fixed so as to be suffioieiit to allow to 
the widow as far as may be consistently with 
the position of the widow in something like 


HINDU LAW 
Procedure. 


Maintonance ~ Amount of ~ 


the same degree of comfort and with the same 
reasonable luxury of life as she had in her 
husband’s lifetime. Then to see what the 
husband's state is and also to see how far the 
estate is sufficient to supply her with the 
maintenance on this scale without injustice to 
the other members of the family who have 
also their rights to maintenance out of the 
estate, like hers. {Kajiji, J.). Bai Pbatapgavabi 
V. MDIjSHANKAR pbeuchano. 80 I.C. 173= 

26 Bom.L.R . 269= A.I.R. 1924 Bom. 353. 

- -Circumstances to be taken into consideration 

—What are. 

No hard and fast rule can be laid down that a 
widow is entitled to a particular fraction of the 
income. The circumstances of oaoh case must be 
considered, such ns the value of the estate and its 
income, the position and status of the deceased 
husband and his widow, the expense involved by 
the religious and other duties which she has to 
diseharge and so forth, and the fact that she has 
been given a separate property for her maintenance 
if such bo the case. {Woodroffe and Walmsley, JJ.)> 
Krishna Bhauini dasi v. broja Mohini Basi. 

66 I.C. 38 = 25 C.W.N. 403= 
A.I.R. 1921 Cal. 617. 

—Maintenance—Amount of—Objections to. 

- Widow—Expenses of vrilham—Question as to 

allotment was not allowed to be challenged in appeal 
for the first time. 

Where it is found that of the several vrithama 
and eeremonies which a widow is enjoined by the 
Shastras to perform, only one has to be performed 
by her at a comparatively late stage in her lifetime, 
but all the other ceremonies may be performed at 
any time she likes, the contention that the amount 
for these ceremonies should be made payable only ^ 
when such vritham or ceremony is about to be 
performed and that the direction ordering a con¬ 
solidated amount to be paid immediately for aU of 
them is uawarranted, should not be entertained 
for the first time in appeal and especially when the 
amount which may have to be allocated for it, 
will, at the most, be a small amount. {Wallace and 
Tkiruvmkatachariar. JJ.). SRINIVASA AyyaR t>. 
LAKSHMI AUMAD. 108 I.C. 712=28 M.L.W. 328= 

A.I.R. 1928 Mad. 216=54 M.L.J. 530. 
—Maintenance—Amount of—Procedure. 

— -Application for enhancement. 

In a suit by widow for maintenance defendants 
were likely to got accretion to their property. In 
decreeing amount of maintenance High Coart 
allowed widow to apply for enhancement in case 
accretion took place. Privy Council approved of 
the procedure to one by separate suit. {Lord Shaw.) 
MT. EKBADESHWARI BAHUASIN V. HOMBSHWAB 
Singh. 116 I.C. 409=1929 M.W.N. 468* 

8 Pat. 840 = 56 I.A. 182=6 O.W.N. 326 = 

30 M.L.W. 1 = 49 C.L.J. 879= 
31 Bora. L.R. 816=10 P.L.T. 349= 
1929 A.L.J. 695 = 33 C.W.N. 637* 
A.I.R. 1929 P.C. 128=97 M.L.J. 90 (P.C.). 

- Reference to Commissionernot neceesdry. 

The question of determining the amount of oitre 
maintenance need not be referred to the Coin* 
misBioner, It can and should ordinarily be fixed by ft 
rough and toady reference to the general 
of the family as disclosed in the evidence, (o/wJ • 
Ag. G. J. and Kincaid, J.). BHlliUBAi YbshWANT- 
RAO V. HARIBA SWALARAM. 94 I.C. 

49 Bom. 459 = 27 Bom. L.R. 13- 
A.I.R. 1929 Bom. 193* 
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HINDU LAW — Malntenanoe — Araonnfc of — 

Quantum. 

—Maintenance ^Amount of—Quantum. 

-The fact that a widow has got jewels ofhei 

own does not aSect the quantum of maintenance, 
which would otherwise be fixed having regard to the 
extent of her husband’s property. (Kumaraswami 
Sastri, J.). Shyamabhai v. Purushothamadoss. 
90 I.C. 124 = 21 M.L.W. 5S1 = A.I.R. 1925 Mad. 6iS. 

-Quantum of jnainienance should be decided in 

suit itself. 

In all cases where a right to maintenance has 
been allowed, the quantum of maintenance should 
be decided in the suit itself even though the par* 
ties may not have in the first instance provided the 
Court with the materials. The parties entitled to 
maintenance who are generally females should not 
be left to sep.irate proceedings. {Macleod, C. J. 
and Crump, J.). NiDAWA IrAYA MATHAPATI t>. 
RBVANSHIDAYA SHIDLINGAYA. 79 I.C. 208 = 

A.I.R. 1922 Bom. 419. 
—Maintenance—Amount of—Rate. 

-No widow, whether single or joint with her 

co'widow, is entitled to claim any specific share of 
the income which is attributable to her husband’s 
shares. All that she is entitled to Is an allowance 
sufficient for her comfort. 

Where out of three widows claiming maintenance 
two were wives of one deceased co*parconet and the 
third was the wife of another deceased co-paroener, 
3eld, that there is no reason to difierentiato 
between the three claimants as regards the rate of 
mainteoaDce, (Wallace and Thiruvenkatachariar, 
jj.). Srinivasa Ayyar v. lakshmi ammai,. 

108 I.C. 712=28 M.L.W. 328 = 
A.I.R. 1928 Mad. 216=54 M.L.J. 530. 

- Agreement fixing particular rate does not bar 

subsequent claim for higher rate. 

In the absence of any undertaking in an agree¬ 
ment by a maintenance holder under the Hindu 
Law to got a specific rate for all time, the Court is 
not prevented by suoh agreement from giving a 
higher rate of maintenance to such a holder 
when the circumstances warrar.t such a change- 
14 M. L. J. 339 and A. I. R. 1924 Mad. 687, Rel. on. 
(Devadoss, J.). CniNNAMMAL v. Venkatasami 
NAICKEN. 101 I.C. 732 = A.I.R. 1927 Mad. 703. 
—Maintenance—Arrears of. 

-- ^7idow not bound to reside, with her husband’s 

relatives—She is entitled to maintenance from time of 
change of residence. 

A Hindu widow is not bound to reside with the 
relatives of her husband ; the relatives of her hus¬ 
band have no right to compel her to live with 
them; and she does noB forfeit her right to property 
or maintenance merely on account of her going and 
residing with her family, or leaving her husband’s 
residence from any other cause than uachaste or im¬ 
proper purposes: (1873) I.A. Supp. 203 (P.C.), Foil. 

As a general rule, a widow cannot claim arrears 
of maintonanco for the period sho was living in her 
husband’s family unless sho was kept there under 
circumstances of extreme penury and.oppression. 
She, howovor, is entitled to arrears from the time 
she change.^ her rosideuco, and under no circum¬ 
stances can the right bo post-dated from the institu¬ 
tion of the suit for maintenance. (Lord S^aw.) 
l\rT. KKllADESHWARI BAHUASIN S.tHEBA v. 
HOMESHWAR SlNOII. 116 I. C. 409 = 

33 C.W.N. 637=1929 A.L J. 695=10 P L.T. 345 = 

31 Bom. L.R. 816 = 49 C.L.J. 579 = 30 M.L.W. 1 = 

6 O.W.N. 526 = 56 I.A. 182 = 
1929 M.W.N. 468 = 8 Pat. 840 = 
A.I.R. 4929 P.C. 128 = 57 M.L.J. 50 (P.C.). 




HINDU LAW—Maintonance—Arrears of. 

-It is not necessary that there should ba a 

distinct demand ia oases of maintenance in order 
to sustain a claim for arrears ; S6 Bom. 131, Bel. on, 
(Devadoss and Walsh, JJ.). RATHINASABAPATHY 
ODAYAB l>. GOPABA ODAYAR. 1211.0.126 = 

29 M.L.W. 696= A.I.R. 1929 Mad. 543 = 

56 M.L.J. 673. 

■ ■ —Widow residing with her brother during the 

period for which arrears of maintenance is claimed 
—Claim cannot be disallowed. (B. B. Qhose and 
Roy, JJ.). ROHINikUMAR PAB v. KUSUII KAMINI 
PAB. 108 I. G. 725 = 55 Gal. 438 = 

32 C.W.N. 48= A.I.R. 1928 Cal. 196. 

■ ■ —Arrears even for 8 years can be claimed. 

In a joint family, a widow is entitled to claim 
arrears of maintenance even for 8 years and the 
Courts will not disallow the claim, unless aban¬ 
donment or waiver is expressed or can be Implied 
from the circumstances. (Phillips, Offg. C.J. and 
Reilly, J.), Krishnamachartar v. CHEBBAMMAB. 

107 I. 0. 641= A.I.R. 1928 Mad. 561. 

••Widov}^Husband dead 26 years before—No 
devusnd prior to 3 years of suit—Court can cut down 
period for which arrears are granted. 

If the defendants want to plead that the plaintiff 
is disentitled to recover any arrears of maintenance 
they must plead and prove the ciroumstancea 
amounting to an abandonment. Bub it does not 
follow that because they have not pleaded such 
facts the plaintiff is entitled to all the arrear.^ she 
claims especially in a case where her husband 
died 26 years before suit and when it dees not 
appear that any demand was made prior to three 
years before suit. In these oiccumst.anoes a dis¬ 
cretion remains with the Courts while not dis¬ 
allowing totally the arrears claimed by the plain¬ 
tiff, to out down the period for which arrears may 
ba granted. In such a case, if the plaintiff is 
anxious to get the whole of the amount it is for 
her to adduce evidence that she was in need of 
those arrears : 24 MaJ. 147 (P.C.); 43 Bom. 66, Ref. 
to. (Ramesam, J.). Lakshmamma v. Venrata- 
SUBIAH. 87 I.C. 210= 1925 M. W. N. 213 = 

A.I.R. 1925 Mad. 795 = 43 M.L.J. 266. 

—-— -Wife—Compelled to live separatelg—Ifushand 
and his hsirs are liable for arrears of maintenance ^— 
Husba7td's obligation to maintain wife — Nature of 
The plaintiff was the wife of a Zamindar. The 
Zamindar fell under the influence of a concubine 
and once during his absence at another place, poi¬ 
son was found in the food meant for the wife. There¬ 
upon the wife left the Zamindar’s house to live 
with her parents. The Zimindar harassed ho* 
with false criminal complaints, which ended in 
failure. Afterwards the wife endeavoured to 
persuade her husband to take her back and allow 
her to live with him. But he always pub her off 
saying that he would make some arrangement for 
her. Then after having lived away from him for 

nearly 23 years, the wife sued him for arrears of 
maintenance for 12 years (the maximum period 
allowed by the Limitation Act. Art. 128 ) 

Held, that the plaintiff was justified in livinf» se¬ 
parately from her husband and that the dol^y in 

filing tho suit for Maintennneo was duo to her 
having been ever hopeful of b^ing taken back bv 
ner husband one day. ^ 

further that tho death of her hu>band 
pending the suit did not deprive her of her riehts 
to maintenance and that sho could enforce the 
right against her husband’s heirs at law 

Spencer, Offg. C./.—The obligation of a hus¬ 
band te maintain his wife is one arising out of the 
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HINDU LAW — Maintenance — Attachment of 
right of. 

status of marriage. It is a liability created by the 
Hindu tiaw. in respect of the jural relations of a 
Hindu family. When there is no contract between 
the parties to a marriage, as among Hindus, a suit 
for maintenance is not a suit based upoa contract, 
but it is a suit arising out of a civil relation re* 
Eemblingthat of a contract, which is specially pro¬ 
vided for in Art. 128of the Limitation Act. 

Per Srinivasa Aiyangnr, J.—The principle of 
Civil Law “aciio personalis moritur cum persona 
does not apply to the right of a Hindu wife against 
her husband for maintenance as there is no reason 
for extending the rule to an action which is based 
on an obligation arising out of the status. The 
true vievy of the Hindu Law would seem to be that 

the wives of oo parceners are also members of the 
joint family, though they miy not bo entitled to 
share in the estate of the family, or to enforce any 
partition and as such members the obligation of 
the family, and of its estate to maintain them can¬ 
not be doubted. Though the Hindu Law imposes 
an obligation on the Hindu husband to supporthis 
wife, without any reference to any property or 
share possessed by him, even as it imposes similar 
obligations on sons to maintain their mother and 
father, yet when the joint family is possessed of pro¬ 
perty, a claim by a wife against her husband need 
not bo regarded merely as a suit for enforcement of 
any personal obligation, but may well be regarded 
as a suit against the family itself, represented by 
her husband, through whom so as he is 

alive she has to obtain the relief. On his the 

true legal representatives in the action would be tne 
surviving co-parceners of the family or the 
legal representatives of the deceased husband. 1 be 
arrears of maintenance due and payable to a wite 
by her husband can also bo held to be a debt within 
the meaning of Hindu Law; which <^5^ 

to undischarged obligations and to which the dis¬ 
tinction between debts and damages is foreign. 
(Spencer, 0(rn. C.J. and Srinivasa A^yayar, J.). 
L&KSHillDBVI AMMA v. NAO ANN A NATDH. 

87 I. C. 571*21 M. L 461- 
A I.P. 1923 Mad 737. 

—Maintenance-Attachment of t^cbed 

-Where husband’s property 

under Bs, 87 and 88, Cr.,P. C. the wif© s ngbt of 
maintenance will bo defeated by 
as such right of maintenance is 
obligation. (Addison and Bhxde, - {I egg- 

SECY. OF STATE. 263 = 30 PX.R. 334 = 

A. I. R- 1929 Lah. 528. 

—Maintenance-Charge. ^ be 

--Maintonanco of an 

made A charge upon hu^^^nd^^sharo^ 

In this respect it IS difncultt ^ 

:^rab^atd:n|a;tifr‘r 

V.T.B. ?025"Sad. 757; 

//.). aorAldA 1929 Mad. 47. 

-Maintenance charged by decr^ee takes 

donee over 43 Mad. 800 and 

nionoy decceo n j Odqers and 

iSriniua.sa Ayyangar, JJ-)- 109 I C 872* 

VKXKATrJ^PA Nayanim. ^ 1^28 Mad. 713 (F.B.). 

_ ""wJl^hharqc can be made on the whole pro- 


HINDU LAW—Maintenance—maim fop. 

No doubt generally speaking if the yield from 
what may be regarded as the possible share of the 
deceased co-patcencr in the property should be the 
maximum of maintenance allowable to hia widows 
the payment of such maintenance might reasonably 
be charged on such interest alone. But if theta 
are any special citcumstances, there ia no reason 
why the payment of such maintenance should not 
be charged on the entire property in the hands of 
the co-parcener : 27 ^tad. 45, Foil. (Srittiyasd 
At/uaxiqar and Reilly, JJ.). KARUPPA v. Ohinna 
NA l/DAiviaiAli. M.W.N. 775« 

A. I. R. 1927 Mad. 1189. 
——The right of a Hindu widow to maintenance 
is not a charge on property, and she cannot retain 
possession of property in lieu of maintenance. 
(Raza, J). MT PFIDr..THART V. Har Vn\9\T). 

93 I. C. 378 = 1 Luck. 318*3 0. W. N. 181^ 
13 0. L. J. 548* A.I.R. 1928 Oadh 338. 
_ Charge by decree of Court takes precedence 

over debts. , ■rTj...a,,*a 

Generally, in the administration of a Hindu a 

estate binding debts would take precedence over 

mere claims for maintenance or residence on tne 

part of the female members of the family, but if by 

the time a debt is sought to be recovered from a 

family property a claim for m’^^ntenanoe has by 

decree of Court been made a charge on that pt 
petty, the charge will take Prooedeno*. over the 
debt : 27 Mad. 45; 22 Mad. 3^,], 25^' ’ 

4 AU. 296 and .5 All. 367. Ref. 

oiri Aiyar, JJ.). Somasundaram OnBTTY v. 

UNNAMAIiAI AMMAn. 59 * 0- 398--43Mad. 

28 M. L. T- 317*1920 M. W j?- «®- 
12 M.L.W, 163=39 M.L.J. 179. 

—Maintenance—Claim for. . 

-Wife loAviuR husband’s house “ 

ohUdron, alleging that the >»usb,nd being under 
the influence of a oonoubmo was oruolly ill treating 
her and had decided to give her ^aughtors m mar 

riage to undesirable 
nroceodings for the custody of 
wife’s ohLges against the husband disproved In 

the oustod;* prooeodings-Wife living away from 

'*‘’^rald!tha? thLf Jas“no real attempt to enforce a 
claim for maintenance or to procure a 
husband’s house during Iflhis 

had prior to tho brlngiuB ” . 

acUoii and that the plaintiff voluntarily 
Zm Ur husband for a period of 23 years without 

justification and, therefore, tt© 
nance must be disallowed : A.I.R. 1925 
Reversed. (Lord Carson.) 

LAKSHMI DEVI Amma Garu. M.L.W-108- 

_fS — 

rale maintenance. from her 

A wife, who is voluntarily living apart fro 

husband for no improper Maintained 

return to h'er husband and claim ^titled to 

byhim, butsho cannot be held 1© b . ^jlUng 
separate maintenance when the husba his 

to keep her in his_hou3e and^shejefus^ ggg_ 

id Bhide, J-)- SHBB 

10810-^15:: 

A.I.R. 1928 Lah. 502 

- Widow-Claim arises ^«*^Md1)nment 'of 

Unless there is any waiver ^idow she is 

her right to maintenance Y *b qI hot 


perhj. 
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HINDU LAW—Haintenanoe—Glalm for. 

husband. Suoh a waiver oannot neoessatily be 
inferred either from the fact that no formal demand 
was made or from the oiroumatance that she is 
living in her parental house : 15 jVI. Ij. T. 95 and 

24 Mad. 147 (P.O.), Bel. on. {Wallace and Thiru- 
venkatachariar, JJ.). Srinivasa, ayyab v. Lassb- 
MI AMIUAEj. 108 I.G. 712s:23 H.L.W. 328= 

A.l.R. 1923 Had. 216=54 H.L. J. 330. 

- Wife cannot claim unless there is legal cruelty 

or abandonment. 

In the absenoe of proof of oontinued ill-treat¬ 
ment amounting in law to legal cruelty and in the 
absenoe of clear proof of abandonment on the part 
of the husband, the wife oannot claim separate 
maintenance from him. When a wife de^rts 
from husband’s house, it is a part of a Hindu 
husband’s duty to go and ask the wife to return. 
That the husband has married a second wife is no 
excuse for a wife to abandon her husband’s pro¬ 
tection or to refuse to live with him. There can be 
no claim to separate maintenanoe where the wife is 
not justided in living apart from her husband: 
31 Mad. 338, Foil. {Odgers and Curgenven, JJ.). 
A. SEENAYYA REDDI V. A. MANGAMMA. 

99 l.C. 974= A.l.R. 1927 Had. 1159. 

~Xt is a personal obligation of the husband — 
Debts take precedence over t4>idoM;’s right of mainte- 
nance. 

The maintenance of a wife by husband is a 
personal obligation upon him arising from the 
existence of the relations. It is independent of the 
possession of any property by the husband and it 
Is inevitably postponed to the claims of creditors. 
Of course, it is postponed to any alienation of the 
husband’s property and any attempt to create a 
charge in favour of the wife would a fortiori be 
postponed in the event of an alienation of the 
husband’s property to creditors and on bankruptcy 
the whole of his property vests for the benefit of 
his creditors in the Official Assignee : 27 Mad. 45, 
Foil. (Coutts-Trotter, C. J, and Srinivasa Iyengar, 
J ). UNNAMAIiAI AMMAIj V. P. W. WILSON. 

103 l.C. 869 = 39 U. L.T.212= A.l.R. 1927 Had. 1187. 

•--^Joint family debts take precedence of a 

widow’s right to maintenanoe which has not ripen¬ 
ed into a charge. {Yenkatasubba Rao,J.). Jamna- 
BHAI AMMAL V. BALAKRISHNA. 102 l.C. 101 = 

39 H L.T. 64 = 26 H. L. W. 24 = 
A.l.R. 1927 Had. 1092=53 H. L. J. 176. 
— -Maintenanoe oan be claimed in administra¬ 
tion suit but arrears must be claimed in a separate 
suit. {Rutledge, C.J. and Mya Bu,J.). C. S. Maha 
SABHA V. ANNA SOHAN DAL. 104 l.C. 119 = 

6 Bur. L.J. 105= A.l.R. 1927 Rang. 256. 

--A widow cannot claim to keep a portion of 

the family lands against an adopted son in lieu of 
maintenance. {Kotval and Prideaux, A. J. Cs.). 
MT. ANNAPDRNABAI V. RUPRAO. 78 l.C. 284 = 

A.l.R. 1924 Nag. 319. 

—Maintenance —Decree. 

-Where upon a true construction of the decree 
for maintenance no charge was created on the estate 
but only a personal decree was passed against the 
judgment- debtor. 

Held, that after the death of the judgment-debtor 
the deoree-holder would not be entitled to any 
maintenanoe by execution of the decree against the 
holders of property after the judgment-debtor. 
{B.B. O'ose and Panton, JJ.). Radha Ballab 
DAS V. Krishna Pbiyashi Dasya. 

120 l.C. 705 = 49 C.L.J. 267 = A.l.R. 1929 Cal. 423. 

-- Widoto^Personal decree for arrears against 

co’parceners—When can be passed. 

D. D. VOL. Ill— 87 & 83 


HINDU LAW -Haintenanoe—Deed. 

Although the oo-paroeners are under no personal 
obligation to maintain the widow of a oo-paroener 
and their obligation springs only from their posses¬ 
sion of the property of the family, yet if the income 
for any particular period has been already received 
by the defendants and not duly accounted for by 
them, there oan be no serious objection to any per¬ 
sonal decree being passed in respect of suoh a 
period. {Wallace and Thiruvenkatachariar, JJ.). 
Srinivasa ayyab v. DAKSBaii ammal. 

108 l.C. 712 = 28 H L.W. 328= 
A.l.R. 1928 Had. 216=54 U.L.J. 530. 

- Illegitimate daughters—Maintenance by con~ 

sent. 

Where illegitimate daughters, though not en¬ 
titled to maintenanoe from their father’s family, 
were given a deoree for maintenance by the trial 
Court in order to avoid any further litigation with 
the oonsent of the opposite party but they appealed 
against the deoree for maintenanoe. 

Heldt that it was not a oonsent deoree, and since 
there was a breach of agreement on the part of the 
daughters, they are not entitled to maintenance. 
{Phillips, Offg. O.J. and Ananthakrishna Aiyar, J.), 
Nagabathnaumal V. Ohznnu Sah. 

107 l.C. 419=1927 H.W.N. 750= 
A.l.R. 1928 Had. 127 = 58 H.L.J. 861. 

-A widow’s right to reoieve maintenanoe is 

one of an Indefinite character which, unless made 
a charge upon the property, is enforceable only 
like any other liability in respeot of which no 
charge already exists. {Addison, J.), BBLI Ram 
V. PbEM KUEB.^ 100 l.C. 304 = 

A I R. 1927 Lah.218. 

- - D ecree is executable against other properties if 

charged properties are exhausted. 

Where maintenanoe is awarded to a Hindu 
widow by a deoree which charged specific proper¬ 
ties for its payment, the deoree may be executed 
against other properties in the event of the exhaus¬ 
tion of the charged ones, provided that the other 
properties sought to be proceeded against belonged 
to the widow’s husband. No application under 
O. 34, R. 6 , Code of Civil procedure is requisite. 
iMullick and Bucknill, JJ,). SHACHARI PeAbi v. 
Ram ElSHOBl KUEB. 74 l.C. 867=2 Pat. 796 = 

A.l.R. 1924 Pat. 202 . 

—Haintenanoe—Deed. 

■ Unchastity bars claim for maintenance. 

A Hindu wife is entitled to maintenance from 
her husband so long as she is chaste though 
perhaps if having been unchaste she is penitent, 
she has a right to a bare subsistence. This inci¬ 
dent of chastity attaches even where the mainte¬ 
nance is granted by a registered deed of annuity 
containing no such specific dum casta olanse; 
39 Mad. 6&8, Bef, {Kulwani Sahay and Maepher^ 
son, JJ.). SiTA Devi v. Gopal Saran. 

Ill l.C. 762=9 P.L.T. 397= A.l.R. 1928 Pat. 375. 
——The words “for ever’’ and in proprietary 
rights’’ would not necessarily enlarge the scope 
of a maintenance grant: 23 All. 194 (P.C.); 23 All. 
324 (P.C.) and 26 Bom. 663, Rel. on. {Findlay, J.C. 
and Macnair, A.J.C.). Ramlal v. Indraraj 
Singh. 102 I.C. 785 = 10 N.L.J. 146 = 

A.l.R. 1927 Nag. 273. 
-Words “ with absolute rights, etc.’’ in main¬ 
tenance deed are not to bo construed in, a 
difierent manner from similar words in other 
documents. {Venkatasubba Rao, J.). Narayana- 
SWAMY DEVABOYAB v. THANGAVELU PADtYA- 

CHI. 82 l.C. 67=1924 H.W.N. 571 = 

A.l.R. 1924 Had. 800.. 
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HINDU LAW — Maintenance—Liability.- 
“Maintenance—Liability. 

J_ Income from ancestral property alone bears alt 

maintenance charges. 

The income from ancestral property alone bears 
all maintenance charges. Therefore, the income 
from Deshmukhi and Patwaripari should not be 
taken into consideration in fixing a person’s main¬ 
tenance allowance because the income ^ from these 
sources is dependant on personal service. (Subhe- 
dar, A.J.C.). SSAMRAO v. Chandbabhaqabai. 

118 I.C. 868=A.I.R. 1929 Nag. 366. 

_ Widows of one branch not provided for at 

partition —// other branches are liable. 

Co parceners belonging to different branches of 
joint family do not continue to be responsible for 
the maintenance of widows and of persons, who 
are entitled to <a share belonging to another branch 
even though they do not make provision for them 
at the time of pirtition or ob’^ain their consent to 
it ■ 35 Mad. 147, Expl. {Rup Chand, A.J.C.). 
RAMBHABAI V. DOONGBRSI NAGJI. 116 I.C. 105= 

A.I.R. 1929 Sind 102. 

-- -Manager is bound to maintain widoio and 

children of deceased male member. 

A grandfather may be under no personal obliga¬ 
tion to maintain his grandchildren, but the 
manager of a joint Mitakshara family is under a 
legal obligation to maintain all male members of 
the family, their wives and their children, and on 
the death of one of the male members he is bound 
to maintain his widow and his children. {Campbell 
and Tek Chand, JJ). BHAGWAN SINGH v. MT. 
KAWALKAUR. 101 1.0.201-8 Lah. 360— 

9 L. L. J. 117 = 28 P. L. R. 201 = 

A.I.R. 1927 Lah. 280. 

_ Zjiability to maintain wife is personal one^ 

No charge is created on property unUss declared by 

Court. . . . !.• 

The liability of the husband to maintain his 

' wife or to provide for her maintenance is a per¬ 
sonal one quite independent of any property in 
•his possession. It does not form any charge on 
property although if ho has property, charge will 
be given against the property : 29 Mad. 608 and 

16 M. L. T. 551. Dist. ; 27 Mad. 45, Rel. on. 
{Devadoss, /.). Rattamma t». Ses^chabam 
SAUMA. 101 I.C. 806=1927 M.W.N. 314- 

A.I.R. 1927 Mad. 502 = 52 M.L.J. 520. 

- Whole family property is liable. 

If the sons divide the family property after the 
death of the father they must make 
the maintenance of the mother and for the main 

tenanoe of any widows of the ,, v^u-ble 

The whole of the family property 
for the maintenance of the mother and *-^0 other 
widows and apportionment between sons step 

sons cannot be made, pevadoss, J.). YxUDRV 
VEERANNA V. YANDRU STTAMM^ 98 IX J36 

1926 M.W.N. 921= A I.R. 1927 Mad. 

_ Sale to defeat da-aghter-in-laWs right to main- 

'“Tho maintoa.^aoo of the widow ot a f 

T <5 T, ch-irso on the properties of her father m 

law in the hands of a genuine J°tion°to 

sideration if the sale is made 
defeat the rights of the widow and 
had knowledge of her existence. and 

73. 73. Ohose, JJ.). ABU 

SARASWATI OAST. 97 ■ j ig26 Cal*. 1068. 

_f:,aughtor in law’s right against father-in- 

law’s self-acquisition is merely moral. 


HINDU LAW—Haintenande—Personi eatitlbU 
to. 

This being so, a widowed daughter-in-law has no 
sort of right or control over his alienations daring 
his lifetime and she cannot possibly be allowed to 
realise her maintenance from the property which 
he has seen fit to sell or gift, although this doubt¬ 
less has the effect of depriving the widow of her 
legal rights of maintenance before they are fully 
born, for during the father-in-law’s lifetime her 
rights are merely in embryo, bsing nebulous moral- 
rights which she cannot enforce. {Abdul Raoof and 

Harrison, JJ.). Mt. Bhagwanti v. Thakur Matj. 

91 I.C. 476= A.I.R. 1926 Lah. 198. 

--Heir is legally bound to maintain out of 

estate inherited, persons whom iate^ proprietor was 
morally or legally bound to maintain. 

The reason is that the estate is inherited subject 
to the obligation to provide for such maiotenanoe. 
{Scott-Smith and Fforde, JJ.). MT. BHOBI BAI v. 
DWARKA DAS. 84 I.C. 168 = 5 Lah. 375= 

A.I.R. 1925 Lah. 32. 

—Maintenance—Persons entitled to. 

_The term dasiputra no doubt originally 

meant sons of a female slave, but in Western 
India, at all events, it has come to mean sons by a 
kept mistress of one of the lower castes. 

Dasiputra8 are outitlsd to maiatenauoe dutiDg 
their lives out of their father’s estate : 1 Bom. 97 
and 4 Bom. 37 (P.B.), Rel. on. (Sir George 

Lowndes.) RAOJI V. KuNjALAI. HIRA^U AGAB- 
WALA. 193 I.C. 709=34 C-W-N. 827= 

51 C.L J. 434= A. I. R. 1939 P.C. 163 (P.C.). 

- Father in-law gifting portion of his sel^ 

aeguired property to one of his sons—Widow-OAUgh- 
ter-in-lav) is entitled to maintenance out of such 

^ ^ther-in-law is under a moral obligation to 
maintain a widow of a pre-deoeased son and this 
moral liability becomes a legal obligation m the 
hands of his surviving sons who inherit fathM a 
estate ; and no distinction should be dravm in this 
respect between property which is 
the father-in-law and propertv which is gifted by 
him Thus if father-in-law gifts a portion of self- 
acquired property to one of his sons, daughter-in- 
law is entitled to maintenance out of such pro¬ 
perty : 25 Bom. 263. Not foil.] A.I.R. 1924 Cal. 364; 
11 All 194 and 22 Mad. 305, ReL on. {D/tlal. J*)- 

■e.m .. H.. 

_Illegitimate son of a Sudra is entitled to 

maintenance: A.I.R 1927 Mad. 386; 17 Ma<l. 160 ; 
34 Mftd. 68 ; A.I.R. 1926 Mad. 261. Rel. on. {Devadoss 

and Walsh. JJ.). Rathinasabapathy Odatab 
V. GOPAUA ODAYAR. 121 I.C. 120^ 

29 M.L.W. 696 = A.I.R. 1929 Mad. 543- 

56 M.L.J- 67*- 

- Concubines are entitled. , 

A concubino is entitled to maintenance fcom 
estate of the paramour even though the . 

with him is an adulterous one: 26 Bom. . 

A.I.B. 1926 P.C. 78, Rel. on ; 1924 Bom. »11, 

Not appr.\ A.I.R 1923 Bom. 130, Ref. {Macnair, 

A.J.C.). KAMPTABAI V. LiaiABAI. t m- 

117 I.C. 209=12 N.L.Jj 91- 
A I R. 1929 Nag. 127. 

- Daughter-in-law—Right against persons se - 

iing father-in-law's property by inheritance or su 

’'‘when^a Hiadu joint family * /7tha 

and sons but is possessed of no family p P j 

widow of one of^the sons, 
his father and brother, is entitled to 
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m NOU L &W aintenance—Ferabiift entitled 

to. 

as against the property which the father acquires 
•after the death of her busbaud and whioh on the 
•death of the father comes into the possession and 
enjoyment of the surviving son and the son of the 
latcer, whether such psasessioQ is in the right of 
an heir or in the right of a survivor: 11 All. 194 
(F.B.), Foil-, 17 Oal. 373 ; 22 Oal. 410 ; 29 Oal. 657 ; 
11 Bom. 199; 23 Bom. 608; 22 Mad. 805; 31 Mad. 338, 
Rsl. on. {Wazir Hisan, Ag. G. J., Miara and 
Putlan, JJ.). JAi Nano v. Mt. pabandsi. 

118 l.G. 419=6 O.W.N. 436=4 Luck. 491= 

A.I.R. 1929 Oudh2Sl(F B.). 

— Illegitimate daughters are not entitled 
Tto maintenance from their father’s family : 
A.I.H. 1927 Mad. 386, Foil. {Phillips, Offg. C. J. and 
Ananthahrishna Aiyar, J.). NAGABATaNAMiiAL v. 
CHINNO Sah. 107 I.C. 419= 1927 M.ifiT.N. 730= 

A. I. R. 1928 Mad. 127=33 M.L.J. 861. 

^Ulogitimato daughter of Sudra is not entitled. 

An Illegitimate daughter of a Sudra is not 
entitled to any maintenance out of the estate 
of her putative father. There is no legal basis 
in Hindu Law for the view that the father is 
bound to maintain his illegitimate daughter; 
he is under no more than a personal obligation 
to do so under the Cr. P. Oode. (Kriahnan and 
Odiers,JJ.), VELLAITAPPA CaSTTY v. NATA* 
B\JAN. 100 I.C. 6S5 = 

50 Mad. 340 = 29 H.L W. 493= 

A.I.R. 1927 Had. 386=92 M.L.J. 229. 

—^Illegitimate son of a Sudra is entitled to main' 
tenanoe for life out of hia father's estate in the hands 
of his co-parceners. 

The fact that the woman kept is a dasl or slave, 
or a dancing-girl is immaterial. 

• His right to maintenance is in recognition of 
his status as a member of his father's family 
and the maintenance is in lieu of his rights in 
his father’s estate; Case-law discussed. (Krishnan 
and Odgers, JJ.). VallaiyappA CHETTY v. 
N.\TABAJAN. 100 I.C. 639=30 Mad. 340 = 

23 M.L.W. 493= A.I.R. 1927 Had. 386 = 

52 M.L.J. 229. 

_ ..permanent concubine is entitled. 

provided the concubinage be permanent, 
(awarudha strl) until the death of the paramour, 
and sexual fidelity to him be preserved, the right 
to maintenance is established, although the con¬ 
cubine be not kept in the family house of the 
••deceased : 26 Bom. 163, App. {hard Darling.) 
NAQUBAt MANOLORKAR t>. MONGHIBAI. 

96 I.C. 20=30 Bom. 604=33 I.A. 153 = 
24 A.L.J. 729=1926 M. W. N. 514= 
3 O. W. N. 399 = 44 C. L. J. 53 = 
24 M. L. W. 309 = 28 Bom. L.R. 1143 = 
31 C. W. H. 128 = A. I. R. 1926 P.C. 73 = 

51 M.L.J. 377 (P.C.). 

- Illegitimate sows of Sudra are entitled to 

ynaintenance. 

In order to give rise to the rights of an lllegi- 
. timate son of a Sudra either to succession or main¬ 
tenance, all that is necessary is that the connexion 
between the parents should be continuous and 
ueither adulterous nor incestuous. The fact that 
the woman kept is a dasi or a dancing-girl makes 
no dilleronoe as regards the rights of the illegiti- 
.mate children. {Kumaraswami Sastri, J.). Nata- 
KAJAN U. MOTHIAH CHETTY. 95 I.C. 972 = 

22 M. L. W. 630=1926 M. W. N. 73 = 

A.I.R. 1926 Mad. 261. 

•^Persons not entitled to succeed—Right to main- 
I ienance of. 


HINDU LAW—Maintenance-vPovfoni entitled 

to. , r 

Aoeording to the Hindu Law, persons who by 
reason of certain oircumstanoes are not entitled to 
a share in the estate, are entitled to maintenance 
by those to whom the estate passes by survivor¬ 
ship. The liability to maintain is on the co-par- 
oeners by virtue of the 'fact that they take the 
estate of their deceased relations. Under the 
Hindu Law even though the parties are not Sudras 
but belong to the higher classes, e.g., Vysias, they 
still have got rights to get maintenanoa though 
they may have no right of suooession. When the 
parties are Sudras there is the limitation that 
where the father is a member of a joint and un¬ 
divided family and the properties of the father pass 
by survivorship to other members of the family, 
the illegitimate children of Sudras, in case the 
father had no self-acquired property, would not 
succeed to his estate but have only rights of main¬ 
tenance out of the property, and such a mainte¬ 
nance can be made a charge on the family property. 
{Kumaraswami Sastri, J,). Natabajan v. 
MUTHIAH CHETTY. 95 I.C. 972=22 M L.W. 659= 

1926 M.W.N. 73=A.1.R. 1926 Mad. 261. 

•Illegitimate daughter is entitled to mainte- 
nance until she is married or attains majority. 

So far as Hindu Law is conoerned, the mainten¬ 
ance of females goes as a necessary corollary to 
their exclusion from inheritance and so long as 
they are members of the family, there is no reasou 
why maintenance should not be given to them. 
If maintenance is given to an illegitimate 
daughter, it cannot be for her lifetime for she ooal 4 
not be in a better position than a legitimate 
daughter, but can only be given until she attains 
the age of 18 or is married earlier, and if she be¬ 
longs to the caste of the dancing-girl, maintenance 
should continue till her marriage in case she 
were to marry or till she is able to earn her living 
according to the rules of her caste : {Case-law con¬ 
sidered.) {Kumaraswami Sastri, J.). Natarajan v 
MUTHIAH CHETTY. 95 I.C. 972= 22 M.L. W. 630= 

1926 M.W.N. 73= A.I.R. 1926 Mad. 261. 

•Avaruddha stree-^-Meaning of—Woman of 
alien faith is no Dasi or avaruddha—Not entitled to 
maintenance. 

The literal translation of “avacuddh strea” is a 
“protected or confined woman.” It really applies 
to a woman kept permanently by a person iu his 
house as confined under his own proteocion ia a 
manner so as to make it impossible for her to have 
connexion with a stranger. The English expression 
“oontiuaoaaly kept concubine” is the closest ap¬ 
proach to the moaning of “avarnddh atree” and 
connotes an open residence and avowed oonnexion 
with the man. The woman in order to come within 
the definition of the term “avaruddh stree” must 
be a concubine living, under a man’s immediate 
protection and control. The connection should 
not be secret, but the evidence must show that she 
lived with the man openly as a member of his 
family. Unless the woman is such as may be con¬ 
sidered fit to work in a household she would not 
fail under the category of ‘woman kept in concu¬ 
binage.” or “permanent concubine.” In order to 
fulfil this condition she must be a woman occupy¬ 
ing a recognized status in the house and living in 
the family as a member thereof. Liability to main¬ 
tenance in the case of such females exists only 
where the connexion was of a permanent nature^ 
analogous to that of the female slaves who in 
former times were recognized members of a man's 
lamily. The word “dasi” or “stree” as used in the 
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HIIIDU lAV—VaiDfcBance—FePBone entitled 
to. 

Mltakshara oannot include within its definition a 
woman professing a faith difierent from the Hindu 
faith. A dasi or an avaruddh stree as used in the 
Yajnavalk^a Samhita, and interpreted in the 
Mitakshara. must belong to one of the four castes, 
and, therefore, must be a Hindu. (Ashworth and 
Misra, JJ.). Mt. Haidabi v. Nariandba Bikba- 
MAJIT Singh, 93 I. 0. 677=:1 Luck. 184= 

13 O. I,. J. 24S-3 0. W. N. 284s 
A. I. R, 1926 Oudh 294. 

- Permanently hept concubine is entitled. 

A concubine is entitled to maintenance against 
the estate of the man who kept her, but this rule is 
applicable only to those women who are con¬ 
tinuously and exclusively kept in a man’s family 
and are, in other words, what is known as *‘Ava- 
ruddha Stree” and who remain chaste : 33 M.L.J. 
465 andA.TR. 1923 Bom. 160, Foil. The rule in 
favour of the maintenance of concubines is not 
limited only to cases where there are no'other heirs 
and the property would otherwise escheat to the 
Sovereign ; 83 M. L. J. 455, Foil. (Spencer and 

Ramesamy Bama Raja v. Papammal. 

901. C. 983=48 Mad. 805 = 22 M. L. W. 710 = 
A, I. R. 1929 Mad. 1230 = 49 M. L. J. 348. 


■Illegitimafe sons of durgas are entitled. 


Among the regenerate classes according to the 
Mayukh illegitimate sons are entitled to mainte* 
nance which does not cease on their attaining majo¬ 
rity though they are not entitled to marriage 
expenses. (Sfacleod, C.J. and Shah, J.). MOTI- 
CHAND GIRDHARSHET V. CHANDRABAI. 

80 I.C. 418=26 Bom. L. R. 488= 
A.I.R, 1924 Bom. 421. 

—-A kept mistress whose husband is alive is 

not an avarudha stree] consequently she is not 
entitled to maintenance out of the estate of her 
paramour on his death. (Shah, Ag.C.J. and 
Crumvy J.). ANANDILAti BHAQOHAND v. CHAN- 
DRABAI. 80 I.C. 536=48 Bom. 208 — 

26 Bom. L. R. 63= A. I. R. 1924 Bom. 311. 

-- Widowed daughter-in-law is entitled to ma%n- 

tenance front her father-in-law's heirs of donees even 
if the property is father-in-law's self-acquired pro¬ 
A widowed daughter-in-law has no legal right 
to maintenance as against the self-acquired pro¬ 
perty of her father-in-law if her husband died 
during the lifetime of her father-in-law. But 
aHhough the obligation of the father-in-law is only 
moral and not legal when he has no ancestral assets 

in bis hands, the position of 

estate by inheritance is diflerent. What is a moral 
obligation in respect 

legal obligation when the estate passes into the 
hands of his heirs. The 

when the father-in-law has made a testamentary 

disposition of his property has durmg hw life- 

tiTTir^ Tnfldo a cift of bifi property: 10 W*B. (F,B.) 89, 

37 I^/ad. 896; 11 All. 194 * 29 Cal. 557; ^ 

22 Mad. 305; 25 Bom. 263, 

Foil. (Mookerjee and Choicer, JJ.). 

nRA Pat v KADAMBINI DASI. 73 1.0.239 — 

DRA I A i V. *11? lQ9.4Cfll 3fi4 


_ Concubine can claim maintenance only if she 

was an avaruddha-stree. 

In order to entitle a concubine of a deceased 
Hindu to claim maintenance for herself from the 

heirs of the Hindu, she must show that she was an 
"avarudha stree" that is to say she must show that 
8li6 lived d.s hie perinaiieiit coDOubino openly and 
as a member of bis family. 


HINDU LAW—Halntenanee—Sait fov. "> *7 


The deceased Vasanji had a wife and two sons. 
He was on bad terms with them and they lived inr> 
a house at Mandvi while deceased himself lived inn 
another house at Masjid Bunder. He appears to 
have formed connection with plaintifi about 1916;: 
she lived at several difierent places in the city and 
the deceased maintained and visited her. Buk 
there was no evidence that they ever openly lived/ 
together. She appears to have had her own estab¬ 
lishment, and to have paid her own rent. He fellr 
ill in her house, and was there for a short time- 
until just before his death. This connection was- 
not precisely secret but on the evidence it could 
not be said that she lived I with him openly-as a- 
member of his family, 

Held, plaiutifi was a "Bhujishya'* but not. 
"avarudha" and therefore was not entitled to olaiub 
maintenance from the estate of the deosased.- 
(Shah, Ag.C.J. and Crump, J.). BAI MONGHIBAI 
V. BAI NAGUBAI. 69 I. C.-291s= 

24 Bom. L. R. 1009=47 Bom. 401= 

A.I.R. 1923 Bom. 130.. 


- Woman living in adultery with a Hindu. 

A concubine who lives with a Hindu up to tha* 
time of his death is in general entitled to main¬ 
tenance from his estate In the hands of hla widow. 
The right of maintenance oannot be extended to a 
case of adulterous connection. 

If the plaintifi’s claim fails under Hindu Law 
she oannot fall back on an agreement between her 
and the widow with regard to the maintenance inas¬ 
much as it is a mere promise to pay unsupported' 
by consideration. (Daniels, A.J.C,). OHANDBA. 
KUNWAB V. Mt, RUKMIN. 66 I.C. 86= 

9 0. L. J. 60=25 O. 0. 149 = 
A. I. R. 1922 Oudh 27*^ 


-Halntenanoe—Suit for. 

•Partition during the pendency of the suit *9= 


iffected by ” dis pendens." 

Where a widow of a co parcener has instituted a- 
luit for a declaration that her right of maintenance 
should be made a charge on the joint family pro- 
aerty before partition, the doctrine of Us pendens^ 
would apply, and any partition which takes place 
subsequent to the institution of her suit cannot- 
ifieot her right. (Bupchand, A.J,C,), BAMBHABAI 
). DOONGERSI NAGJI. 116 I.C. 105= 

X. T. R. i929 Sindl02» 


- Fxcessive claim by widoio—But defendants 

failing to yi'oe information and raising vexat%ous>‘ 
pleas—Order directing defendants to pay costs ts pro¬ 


per. 

Where, in'appeal from a suit for maintenance by 
widow of a deceased oo parcener against surviving 
co-parceners, the defendants contended that ? 
claim of the plaintifi was considerably exaggerawu 
and the lower Court decreed less than half 
she claimed, the proper order as to costs 
have been to direct the parties to pay and 
proportionate costs, but it was fouud by the lowe 
Court that, as the defendants withheld all tne in 
formation from the plaintiff as to the resources 
the family, the plaintiff was not in a 
know what the income of the family was 
that the defendants put forward in the 
some vexatious pleas as to the malntaina i y 

the suit. 


J. that the direction that the ^ef^dants-. 

i not only bear their own costs but 

iff's costs also was a proper one. (WoBact- 
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IH IMDU LAW—Halntenauoe^Salt fop. 

<tnd ThWuvenkatachariar^ J"/.). Srinivasa Attar 
V, IjAKSHMI AMUAIi. 108 I.O. 7i2as 

28 M. L. W. 328 = &. I.R. 1928 Had. 216= 

54 U.L.J.dSO. 

- Widow—Suit by, for malnteaauoe—Right to 
'Snaiatenaaoe^ and rate thereof only, should be oon* 
-sidered. {S^encer^ J,). Narasamma v Venkata- 
BAJCT. 93 I.C. 688=23 H.L.W. 364= 

A.I.R. 1926 Had. 534. 

- — Agreement not to molest husband —Afainfe- 
nance in consideration of — Validity. 

A suit is not maintainable by a wife for an 
'allowance for malntenanoe on an agreement, for 
which the sole consideration is a stipulation that 
'the wife is not to communicate with or molest her 
Iiusband : 16 W.R. 250, Foil. 

In such a case there can be no question of S. 25, 
Contract Act, applying ; for obviously no natural 
■ love and affection can exist between the parties. 
The wife must establish soine valid and legal oon- 
-aidecation for any such agreement. {Findlay, J.C.). 
MT. I. V. MR. G. 98 I.C. 217 = 9 N.L.J. 148= 

A.I.R. 1926 Nag. 301. 

'A member of a joint Hindu family, who 
cannot file a suit for partition without the consent 
-of certain members of that family, if he is driven 
out from the family, can sue for maintenance out 
of the family property: 16 Bom. 29 (P.B.), Ref. 
{Blacleod, C.J. and Shah, J.). BHDPAt, TAVA- 
NAPPA KASTURI V. TAVANAPPA GANGARAM KAS- 
TURI. 64 I.C. 368=46 Bom. 435 = 

23 Bom. L.R. 12)6=A.I.R. 1922 Bom. 292. 

- Leper husband—Wife can live separately and 

■claim maintenance. 

That a Hindu husband is suffering from a loath¬ 
some disease such as leprosy is a good defence to 
his suit foe the restitution of conjugal rights, and 
if a leprous husband cannot enforce co-habitation 
upon an unwilling wife, he equally cannot make 
his disease a defence to her suit for maintenance 
80 long as he has means to maintain her. If a wife 
cannot be penalised by depriving her of her Sri- 
thanam for her refusal to live with a husband, who 
is suSering from a loathsome disease, it is equally 
impossible to conceive that the ancient law-givers 
intended that she should be allowed to starve for 
an act which no code of humanity or morality 
would condemn. Gr<aatiag that desertion by the 
wife is a good defence to a wife’s suit for mainte¬ 
nance, it by no means follows that such a defence 
oan bo pleaded irrespective of the wife’s counter- 
plea that the separation from her husband is for 
■good and suffiolent cause. {Spe^tcer and Venkata- 
:subba Bao, JJ.). H. Sheenappayta v. Rajamma. 
69 1.0. 25 = 49 Had. 812 = 16 H L.W. 139 = 
1922 U.W.N. 439 = 31 H L T. 412 = 
A. I.R. 1922 Had. 399 = 43 M L J. 174. 

—Form of decree—Decision as to who should pay. 

In a suit by a Hindu widow for maintenance 
against several defendants in possession of her 
husband’s estate, the Gourb should direct that the 
amount should be paid by one or more of them on 
particular dates, but it need not decide as to who 
Is legally entitled to the estate. {Tudball and 
.Sulaiman, JJ.). Sabasutti Tewarin v. Nandan 
60 I.O. 99=18 A.L.J. 823 = 2 U P.L.R. All. 280. 
—Malntenanoe—Transfer of family property. 

•Suit for maintenance by wife against husband 
—Husband disposing of his property pending suit — 
T^is pendens does not apply. 

When a wife brings a suit against the husband 
for maintenance and asks for a charge on the pro¬ 
perty belonging to him, she does not ask for any 


HINDU LAW— Haintenance^Vidov. 

right directly and specidoally in respect of the 
property. In order to get maintenance properly 
paid she is entitled to ask for a oharge and the 
Ooart in decreeing maintenance gives her oharge 
on the properby. The charge so given takes onlyt 
from the data of the decree. {Devadoss, J.)» 
RATTAMNA V. SESHACHAIiAH. 101 I.G. 806= 

1927 U.W.N. 314=A.I.R. 1927 Had. 302= 

52 H.L.J. 520. 

•—Purchase with knowledge of maintenance], 
right—Subject to such right. 

Though it cannot be laid down that a person 
entitled to maintenance out of and residence in the 
family property has a vested and indefeasible lien 
on the family property merely by reason of the 
faot that 6he is entitled to such mainbenanoe and 
residence yet she has a right and that right cannot 
be defeated by a trick. Where then the purchaser 
of family properby knows that a person entitled to 
maintenance from and residence in family properby 
is actually confined to that property for the pur¬ 
pose and where he knows that his purchase of such 
property will defeat that right of maintenance and 
residence then he is presumed to have purchased 
with such intention and the Courts will not permit 
his intention to be carried into eSeot. That is 
they will decree that he has bought subject to the 
right of the person to be maintained and provided 
with residence. {Kennedy, J. C. and DeSouea^ 
A.J.C.). MOOLOHAND KlSINDAS V. THVKORBAI. 

96 I G. 997 = A.I.R. 1926 Sind 18. 

—Uaiatenance—Widow. 

■■ "A simple money creditor of a joint Hindu 
family has no priority over a oharge for main¬ 
tenance created by decree in the absence of fraud or 
collusion. {Wallace and Ananthakrishna Ayyar, 
JJ.), SBETHARAMANJACfTARYULO V. VBNKATA- 
SUBBAMMA. 1930 H.W.N. 625=32 L W, 416 = 

A.I.R. 1930 Had. 824 = 39 H.L.J. 433. 

■ ■ "Ifainfgnance in lieu of share—Subsequent un- 
chastity if affects. 

Where a widow gives up her claim to share as an 
heir in the property of her deceased husband on 
certain terms and conditions, her subsequent un- 
chastity is no defence unless there is an express 
stipulation to that efieot: 26 All. 321, Foil. 
{Percival, J.C. and Aston, A.J.C.). Verhomat v. 
Mt. R.4DHANBAI. A.I.R. 1930 Sind 223. 

- -Allowance made many years before to a 
widow in family—Family oicoumstanoes changed— 
It cannot form precedent to claim for maintonanoe 
by another widow in the family. Nor the faot 
that the maintenance then allowed was ono-fourch 
of the then net income can be used as a principle 
of law to be applied in all cases. {Lord Shaw.) MT. 
EKRADESHWARI BAHUASTN V. HOMESaWAR 
Singh. 116 I.C. 409=1929 H.W.N. 488 = 

8 Pat. 840=56 I. A. 182=6 O.W.N. 526= 
30 M.L.W. 1 = 49C L.J. 579 = 31 Bom. L.R. 816= 
10 P.L.T. 345=1929 A.L.J. 695=33 C.W.N. 637* 
A.I.R. 1929 P.C. 128 = 57 M L.J. 50 (P.C.). 

•Income of family property large — Co-parce-ners 
cannot insist upon widow living frugally and thus 
award small amount as maintenance. 

Widow is not bound to reside with the oo-par« 
oeners nor are they under any personal obligation 
to maintain her. Their liability to do so arises only 
if they have taken the assets of her deceased 
husband either by inheritance or by survivorship. 
It is also the chief element to be considered in 
fixing the widow’s maintenance. The right of the 
widow to maintenance out of the estate of her 
deceased husband in the hands of his heir oe 
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auoeessor is in tke natnre of a burden upon the 
estate subject to which he takes the property and 
her right is to be maintained in cohort having 
regard to the extent of the assets of her husband 
taken over by his successor. The standard of com¬ 
fort must necessarily vary with the means of the 
family, due regard being also paid to the wants of 
the other members of the family who also have to 
be maintained out of the income of the family 
properties. Each case has to be decided upon 
its facts. The co-parceners of her. deceased 
husband who have taken his properties by 
survivorship have no right to prescribe any 
arbitrary standard as regards the comforts the 
widow is entitled to have or the style in which 
she should live. It is not open to them to 
say: “Though we get a large income from the 
family properties we prefer to live as frugally as 
possible and we would go on saving the bulk of 
our income as the family has been doing hereto* 
fore and you should also be content with 
barest ceceseaiies of life.” {Wallace and Thiru- 
venkatachariar, JJ.). SRINIVASA AYYAR v. 
HiAESHMI AMMAIi. 108 I.C. 712=28 M.L.W. 328= 

A.I.R. 1928 Mad. 216 = 54 M.L.J. 530. 

- A ftrant out of love and affection is not affected 

by subsequent unchastity. 

A grant by a husband to his wife, which is not a 
provision for maintenance but a grant of a different 
character, over and above the requirements of 
maintenance, made out of the love and affection 
which ho bore to the grantee, is not affected by 
the subsequent unohastity of the wife and the 
husband is not entitled to rescind it or to revoke 
it on that ground. (Kulwant Sahay and Maepher- 
son, JJ.). SiTA Devi v. Gopae saran. 

Ill I.C. 762=9 P.L.T. 397= A.I.R. 1928 Pat. 375. 

- Agreement securing maintenance becomes in- 

operative on her unchastity. 

The unchastity of a Hindu widow disentitles 
her to receive maintenance and the mere fact of 
the maintenance being secured to her by an agree¬ 
ment will not prevent her being deprived of such 
right after she bas become unchaste. All that 
such an agreement does is to fix the amount of 
maintenance: 26 All. 321, 17 Mad. 392 and 

15 All. 382, liel. on. iJqbal Ahmad, J.). BirJBHU- 
KAN Dube v. MT. ram DULARI. 103 I.C. 393 = 

A.I.R. 1927 All. 695. 

- -Past maintenance—No demand necessary 

Failure to pay is vnlhholding. 

In order to entitle a widow to past mainte¬ 
nance no demand is necessary. The non-payment 
of maintenance to a person entitled thereto ccmsti* 
t\ii(s prima facie j)Tooi of wrongful withholding. 
The claim for past maintenance is a legal right 
and unless adequate grounds are shown for infer¬ 
ring that she bas waived or abandoned that claim, 
the dofondanb cannot escape liability: 24 Mad. 147 
(P.C.); 21 M.L.J. 482 and 21 M.L.J. 706, on. 
iCoutts-Trotter, C.J. and Snndaratn Chetty, J.). 

PANCHAKSHARA CHETTY V. PATTAMMAL. 

39 M.L.T. 32 = A.I.R. 1927 Mad. 865. 

- Non-residence with relatives is neither a 

ground for refusing maintenance nor for reduction. 

A Hindu widow is not bound to reside with the 
relatives of her husband; that the relatives of her 
husband have no right to compel her to live with 
them; and that she does not forfeit her right to 
property or maintenanoe merely on account of her 
going and residing with her family or leaving her 
husband’s residence from any other cause than 
unchaste or improper purposes. 


HINDU LAW—Malnteiianoe—^MlflCdUaiieoQBi Tv 

If noa-residence a^fher husband’s house is 
ground for refusing maintenance to a, Hiudw.' 
widow, it is equally no ground for reducing it: 
12 B.L.B. 238 (P.C.); 36 Bom. 131; 29 Cal. 667 andJ 
5 I.A. 65 (P.C.), Foil. {Waeir ^asan, J.}. MT. 
Bhairon Dei u. Bam Sewok LAii. 

1 L.C. 648=A.I.R^ 1927 Ondb 623. 

- Income of property insufficient for maintain- , 

ing widowt she is not bound to keep corpus intact fof^ 
reversioners. 

Where the income of the estate is insufficient for 
the maintenance of the widow, the Hindu Law 
does not impose upon her any obligation to preservef. 
the corpus and keep intact for the benefit of th^ 
ultimate reversioner. Any such onerous duty ia- 
not cast upon a Hindu widow. She can certainly 
alienate the property for necessary purposes and 
the most obviously necessary purpose is her owU' 
maintenanoe. (venkatasubba Bao, /.). BamalinQA 
t). PARVATHAMMAL. 97 I. C. 789~- 

1926 M.L.W 657 = A.I.R. 1926 Mad. 1122. 

-Widow—Unchastity—Return to ohastity-^^ 

Bare maintenance is due, {Shah, Ag. C.J. and 

Kincaid, J.), BHIKUBAI YbSHWANTRAO t>. HARIBA 

SWALARAM. 94 I. C. 665=49 Bom. 4S9— 

27 Bom. L.R. 13 = A.I.R. 1925 Bom. 153^ 
An agreement by a widow not to^ olaim en¬ 
hancement of the maintenance is a binding 
ment and must bo enforced : 14 M.L.J. 339. DiSt* 

{Phillips and Venkatasubba Rao, JJ.). MAULBSWAR 
RAO V. DOROAMBA. 78 I.C. 831 = 47 Mod. 308= 
19 M.L.W. 165=34 M.L.T. 47 = 1924 M-W.N. 266- 

A.I.R. 1924 Mad. 637=46 M.L.J. 189. 
Widow Cdti h$r ryuiiniencincc chufQOd 
what would have been her husband's share. 

Obiter—The right of a widow under the “indu 
Law to be maintained out of her late ^ 

share in the family property in the hands of s 
viving co-parceners, it is true, creates no immeaia e 
charge upon the property bub if it became nooes 
sary to do so, she could, by proper steps 
such a charge upon a reasonable portion of tne 
ioinb property not exceeding her husband’s 8“®'/,®* 
27 Mad. 45, Foil. {Dawson- Miller, C. J. and Fosfer*- 
J.). RA JASHIVA PRASAD SiNGH V. KINGEMPEROB. 

82 I.C. 653=5 P. L. T. 497= 1924 P.H.C.C. 234- 
2 Pat.L.R.Cp. 233 = 4 Pat.73 = A.I.R. 1924 Pat. 679. 

—Maintenance—Will. , . , , •»; 

- Widow*s tight to* cannot he defented oy wiu» 

A Hindu from the Punjabis primafacie Bubjeot 
to the pirincipleB of tbe Mitak^hara Sebooj ot« 
Hindu Law and the principles of that School impose 
a primary duty and charge upon a husband of mam* 
tcnance of his wife or wives, and a testator cannot* 
by will defeat that claim. {Rutledge, G.J* <itid 
Bu, J.). C. SsMAHASABHA i;. ANNA SOHAN LAhh.. 

104 I.C. 119 = 6 Bur. I- J J®?- 
A.I.R. 1927 Rang. 296* 

-jMaintenanco and right of residence awar e 

by will—Claim for. is not one under rules oi 

Hindu Law. , 

Where the lady claims maintenance unde 
terms of the will, she cannot bo said to cia , 
right of maintenance as against her a 

even against her own son under the rules of ^ ^ 

Law. {Mookerjee and Chotzner, — 

BBHARI DBY V. Satya OHARAN. 70 I.C. 

36 C.L.J. 367 = i.I.K. 1923 Oal. 79. 

—Maintenance—Miscellaneous, ^a***-- 

-The existence of debts diminishes the esta^ 

out of which the maintenanoe is to be 
{Macnaw, A.J.C.). Kampta BAI v. UmaBAI. 

117 I.C. 209 = 12 N.L.J. Sl = A.I.R. 1929 Rag. 127„ 
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HINDU L&W^Maintenance—Hieoellaneoai. 

- ‘Daughter’in-laio—Father-in-law may assign a 

portion of joint property for her maintenance. 

It is quite in keeping with the sentimenta of a 
Hindu father'in-law to assign some portion of the 
joint family property to his daughter-in*law in lieu 
of her right to maintenanoe so that she may enjoy 
its usufruct during her lifetime. Even if such 
portion is mutated in her name her possession 
does not go to convert the property into a stridhan 
nor does her possession become adverse to the legal 
heirs of father*ln‘law: 27 Cal. 515 (P. 0.), Ref, 
(Kinhhede, A.J.C.). Yeshawant v. Daulat, 

89 1.0. 663-A.l.R. 1926 Nag. 129. 

-Widow—Mithila School—Grant of immov 

able property by karta of joint family for mainte 
nance does not constitute her stridhan, nor does it 
create a widow’s estate—After wid'^w’s death pro¬ 
perties revert to donor. 

The estate created by a maintenance grant, 
leaves a residuary estate still untransferred in 
the grantors, just as happens in the case of grants 
of leases and usufructuary mortgages. The 
reversion in such circumstances would be not 
the reversion as the term is used in Hindu Law, 
but the reversion of English Law such as is vested 
in a lessor for a term : 6 M. I. A. 1 (P. 0.), Diet. 
{Dowson Miller, C, J. and Foster, J.). PHEKU 
PANDE V. GENA LAI> PANOE. 96 I. C. 161 = 

1926 P.H C.C, 241 = A.I.R. 1926 Pat. 481. 

-A provision for the future maintenance of his 

wife by a husband is not illegal under Hindu Law. 
{Schwabe. C. J., Coutts'Trotter and Kumaraswami 
Sastri, JJ.). MADAM PlLLAI V. BADRAKADI 
AmMAD. 68 I.C.687 = 49 Mad. 612 = 

18 M.L.W. 464= 1922 M.W.N. 349=30 M.L.T. 274= 
A.I.R 1922 Mad. 311 = 42 M.L.J. 410 (P. B.). 
—Marriage. 

Ceremonies. 

Custom. 

Dissolution. 

Divorce. 

Factum valet. 

Forms of. 

Identity of caste. 

Legitimacy. 

Prohibited degrees. 

Presumptions as to legality. 

Re marriage. 

Restitution of conjugal rights. 

Validity.. 

Who can give in marriage. 

Miscellaneous. 

—Marriage—Ceremonies. 

_ Contract of betrothal in regard to unborn 

daughter is void. 

A contract of betrothal made in regard to a girl 
not born at the time of the contract is null and 
void and cannot form a basis for damages : 
60 P. R. 1886. Foil. 

B arranged for the marriage of A with the cousin 
of P whom B gave bis own daughter M in exchange 
and in consideration for this A bound himself to 
place hie daughter if and when one was born at 
the disposal of B to be given away in marriage by 
him to any one he liked or to find a wife for a 
member of B's family whenever required to do so. 

Held, that the arrangement was void and un¬ 
enforceable, both by reason of uncertainty as well 
as being oontrarv to public policy. {Teh Chand and 
Aoha Haidar, JJ.). ATMA Ram v. BANKU MAL. 

^ A.I.R. 1930 Lah. 861. 

—Ante-natal betrothal of children is not permis- 

9ibl6. 


HINDU LAW-rMarriage^Gastom. f 

It is essential in a contract of betrothment undert 
Hindu Law that both persons whom it is intended 
to unite in marriage must be in existence at the 
time and Hindu Law does not permit of ante-natal 
betrothal of children. {Teh Chand and Agha Haidar, 
JJ.). ATMA Bam V. Baneu MAL. 

A.I.R. 1930 Lah. 861. 

Non-performance of prescribed rites vitiates 
marriage. 

Per Spence, Offg. C.J. —In order to constitute a 
lawful marriage among Hindus, it is essential that 
certain nuptial rites should be performed; other¬ 
wise the marriage is only a Gandharva marriage 
or a marriage importing an amorous connection 
founded on reciprocal desire, i.e., a marriage in a 
form which has become obsolete. {Spencer, O^^g. C.J, 
and Kumaraswami Sastri, J.). MAHARAJA OF 
Kolhapur v. Sundaram Ayyar. 98 I.O. 703 = 

48 Mad. 1= A.I.R. 1925 Mad. 497. 

- Saptapadi and Vivaha koma-Non-perfor-. 

mance of — Marriage—Validity of. 

No prescribed ceremony is necessary to constitute 
marriage, provided that if any ceremony is custo¬ 
mary and regarded by the caste as essential then 
it must be performed. The ceremony of Saptapadi 
is necessary to complete a marriage performed 
according to the orthodox rites, and that of Vivah 
Horn is also usually performed, but their non-per¬ 
formance does not invalidate a marriage, if other¬ 
wise completed. {MacColl, J.). RamPIAYAR v, 
Dewa Roma. 76 1.0.475=1 Rang. 129= 

A.I.R. 1923 Rang 202. 

-Among Vaishnabs, a marriage by wjiat is 

known as the Kantibadal ceremony is valid. {Ohose, 
J.). Benode Behat audik.ary V. Shashi Bhusan 
Bhur. 59 I.C. 882=24 G.W.N. 958. 

—Marriage—Caatom. 

-Woman marrying second husband—Second 

husband should refund costs of first marriage 
{obiter). {Hallifax, A.J.C.). KSBAMADHEB PRASAD 
V. MT. SAEASWATI. 108 I.C. 446= 

11 N.L J. 74= A.I.R. 1928 Nag. 196. 

- Sword marriage—Tanjore Royal family — 

Sword wives have the sfofus of permanent concu¬ 
bines. 

A sword marriage is an institution peouliar to 
Ksbatriyas and it is not common to persons of 
other castes. It is a form of union which by cus¬ 
tom has been recognised by Rajputs and some other 
communities. No such general custom amongst 
Marattas exists. In tho Tanjore Raja’s family 
there were unions by which women were admitted 
to tho seraglio and were known as sword wives. 
But the sword wives though of a much higher 
status than dancing girls had only the status of 
permanent concubines attached to the Palace and 
their issues could claim only the rights of illegiti¬ 
mate offspring. (Subject elaborately discussed.) 
{Spencer, Offg.C.J. and Kumaraswami Sastri, J.). 

Maharaja op Kolhapur v. Sundaram ayyar. 

93 I.C. 708=48 Mad. 1 = A I.R. 1925 Mad. 497. 

- Permanent concu6ine —Status of. 

The position in the Hindu households of perma¬ 
nently kept concubines who often reside in the 
same building is very analogous to tho mar¬ 
ried wife. There is nothing in the ceremonial 
law or Shastras prohibiting permanently kept 
women jn Hindu households from performing the 
various vrathams or ceremonies which married 
women perform, and tho performance of such cere¬ 
monies does not necessarily show that tho w.omon 
must have been married. Tho tying and wearing 
of tails are not inoonsisteqt with the permanent 
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oonoabinagd though they betoken the negation of 
relations such as those with danolng girls and tem¬ 
porarily kept mistresses. Even the observance of 
sattee does not neoessarily indicate legitimate 
wifehood ; it is quite in keeping with the idea of 
permanent oonoubinage. {Spencer, Offg. C. J. and 
Kumaraswami Sastri, J.), LIA.HARAJA OP KoIjHA- 
PUB V. SUNDABA&r Ayyab. 93 1. 0. 709s 

46 Mad. 1929 Mad. 497. 

- No presumption exists against customary form 

of marriage being Brahma or Asu/ra. 

It is therefore manifest that there may be ousto* 
mary forms of marriage which are perfectly valid 
and which do not strictly oomo within the defini¬ 
tions of any of the eight forma. When customary 
forms of marriage are allowed,fthey may be (provid¬ 
ed such is the custom) in any one of the eight 
forms or an approach to any one of them. It is not 
correct to say that unless it be shown that the 
customary marriage is in the Asura form, it must 
always be conclusively presumed that it is in the 
Brahma form. {Sulaiman and Daniels, JJ.). Mt. 
KiSHAN Dei V. Shbo Pattan. 90 I.O. 338 = 

43 All. 126 = 23 A.L.J. 981 = 6 L.R.A. GW. 997 = 

A. I. R. 1926 All. 1. 

- Dangua toife—Rajbansis of Bengal. 

When a widow lives by herself and a man goes 
to the house with a dang or stick in his hand and 
strikes a blow with it oa the roof of the house and 
60 enters in and takes possession of the woman 
such woman is called a Dangua wife. (O. C. Ohosh 
and Panton, JJ.). SantaTjA Bewa v. Badaswari 
DASI, 79 I.C. 11 = 27 C.W.N. 669 = 

30 Cal. 727 = A. I.R. 1924 Cal. 98. 

- Marriage between Khatri male and Brahmani 

woman is not valid. 

It would be dangerous to extend custom by such 
logical processes as analogy. The final presump¬ 
tion in the case of high caste Hindus is in favour of 
such Hindus following their personal law, and the 
onus of proving any special or general agricultural 
custom lies on the person asserting its existence. It 
cannot be held that by custom general or special a 
marriage between a Khatri male and a Brahmani 
woman is valid: 60P. R, 1900, {Broadway, 

JX PARS Ram V. HUKMANSiNaH. 

73 I.C. 239 = A.I.R. 1924 Lah. 243. 
- Marriage with wife’s sister’s daughter allowed 

by custom. . , . . , 

The marriage of a Hindu with his wife’s sister s 

daughter is not illegal. The custom of allowing a 
Brahmin to marry his wife’s sister’s daughter has 
been recognised by judicial decisions ; that ciwtom 

applies especially in the case of Sudra^ .1^®? 
Telugu Velamas who generally follow the Brahmin 
custom. The rule in Qrihya Parxsi^hta prohibiting 
such a marriage among the twice-born classes is 
merely directory and not mandatory. 
andKrishnan.J.). RAMAKBISHNA SUB- 

BANNA RAO GARU. _ ^ S9 I.C. 

43 Mad. 830=1920 M.W.N. 

marTi^gri’B'not’sl'vered by mere desertion 
{Kumaraswami Saatri and Odgers, J/.)* PiCHM 
PILLAI V. GOPAL PiDliAI. JO I.O. 122- 

13 M.L.W. 15=A.I.R 

—^^Div^ce^t wife'3 request—She should return 

ornaments given by her husband. 

With Hindus, among whom divorce and re¬ 
marriage are permitted, ft is a very common if not 


HINDU LAW—Marriage—Forms of.* * 

universal custom that when a woman is divorced 
for misoonduot or at her own request she returns to 
her husband all the ornaments he has given her, 
whether at the wedding or later. {Hallifax, A.J.C.). 
KSHAMADHAB PBASAD t>. MT. SABASWATI. 

108 I. 0. 446=11 N. L. J. 74= 
A. I. R. 1928 Nag. 196. 
—Marriage—Faotnm valet. 

-It is established that when a person not 
strictly entitled to do so gives a girl in marriage the 
doctrine of factum valet prevails. {MacOoll, J.). 
Rampiayab V. Deva Rama. 76 I.O. 478= 

1 Rang. 129= A.I.R. 1923 Rang. 202. 
—Marriage—Forms of. 

-The marriage in the Bhaisnaba form has to 

be established by legal evidence. It cannot be said 
to be proved by the mere fact of the parties living 
as husband and wife and of having such repute in 
the village wherein they lived. {Graham and Mitter, 

JJ.). Gopad Jana v. Broja Mohan Swami. 

34 C.W.N. 994. 

-Gandaiva form of marriage was even in 

ancient days considered lawful only for the war¬ 
rior tribe. It has now become obsolete. {Pullan 
and Bisheshwar Nath, JJ.). Ram PEARY v. 
Kailasha. 7 0. W. N. 733= 

A. I. R. 1930 Oudh 428. 

-Gandharva form was lawful only among 

warrior tribe—It is obsolete now. {Srivastava and 

Pullan, JJ.). Ram Peary v. Mt, Kailasha. 

A.I.R. 1930 Oudh 426. 
Rakehasa form of marriage, vie., the seiaiKe 
of a maiden by force from her house, is at the 
present day practised among certain class ofQonda 
of Berar and of Betul. {Sallifax, A,J.C.)> GARAB 
Singh Gond v. Emperor. 103 I.C. 199= 

28 Cr. L.J. 699=A.I.R. 1927 Nag. 279. 

-^The widow re-marriage in the harao form is 

a Brahma form of marriage. {Sulaiman and Danxels, 
JJ.). Mt. Kishan Dei v. Shbo phaltan. 

90 I.C. 358 = 48 All. 126=23 A.L J. 981 = 
6 L.R.A. Civ. 637= A.I.R. 1926 All. 1. 

- Asura form—Incidents of. 

Although presents made to the bride’s parents 
which are either small or relatively small having 
regard to the scale on which the rest of the ex¬ 
penses of the marriage are incurred do not neoes- 
satily make a marriage an Asura marriage ; ® 
substantial contribution towards the expenses of 
the marriage must be regarded as equivalent to 
taking a bride price, and lends support to the suggss- 
tion that the marriage is in Asura form. The 
prevalence of a general custom of taking oon- 
tributioD from the bridegroom’s patty among 
Asaris renders every Asari marriage an Asura form 
of marriage, and on the ground of the general pW' 
valence of such a custom any particular marriage 
cannot be regarded as one in the Brahma form. 
{Ramesam, J.). SAMU ASARI v. ANAOHI AMMAL. 

91 I.C. 561 = 22 M L.W. 462- 
A.I.R. 1926 Mad. 37=49 M.L.J. oM. 

- -Asura form—Incidents of. 

A marriage by exchange, where a girl fro^u on 
family is married to a boy of another family an 
vice versa, is not an Asura Marriage as the 
of the Asura form is the taking price for a bn . 

{Baker, J.C.). PUNJABBAO v. ATAMABAM. 

87 I.O. 1018= A.I.R. 1926 Nag. 124. 
- Forms other than Brahma and Asura are 


obsolete. , .. 

Per Kumaraswamy Sastry, J.-^o far as the eigh 

forms of marriage referred to in * 

ooncemed, it is now accepted law that all P 
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the Brahma aad the Asura forms are obsolete. 
(Spancer, Offg. O. J. and Kumaraswamy Sastry, J.). 
Mahabajab op Kolhapur w. sundar ayyar. 

93 I 0. 709=^48 Mad. 1=^ 
A.I.R. 1929 Mad. 497. 

-Bridegroom paying money to bride's parents 

for expenses of marriage as a condition of the con* 
tract—Marriage is in Asura form : 3 M. L. J. 261, 
Foil. {Sj^encer and Rameaam, JJ.). Ratnathanni 
V. SOaiASUNDRA MUDALIAR. 62 I C. 931 = 

13 M L W. 982=1921 H.W.N. 639 = 
A.I.R. 1921 Mad. 608=41 H.L.J. 76. 
—Marriage—Identity of caste. 

-Prabiloma marriages, that is, marriages in 

the reverse order of castes, have been held to be in- 
valid in the Bombay Presidency; 2 Bom. L. R. 128; 
14 Bom. L. R. 547. Ref. to. 

Bat the marriage of a Brahmin male with a 
Dharala woman of the Sudra caste is a marriage of 
the Anuloma type, valid in Hindu Law. The issue 
of such a marriage is legitimate: 46 Bom. 871, Foil. 
Hindu texts reviewed. {Patkar and Shingne, JJ.). 
l^ATHA V. GHHOTALAL. 32 Bom. li.R. 1348. 

-Marriage inter se between difierent sub-divi¬ 
sions of Sudra caste are valid: 13 M.T.A. 141 and 
14 M.I.A. 346, Foil (Tek Chandand Johnstone, JJ.). 
eOHAN SINOH V. KaBLA STNOH. 112 I.C. 993= 

29 P L R. 423=10 Lab. 372= 
10 L.L J. 348= A.I.R. 1928 Lah. 709. 

- Marriage with woman of lower grade in same 

<aste—Effect of. 

A man may marry a woman of a lower class or 
grade within his caste and may. by such a marri¬ 
age fall into the class or grade to which his wife 
belongs, but in the absence of any clear and defi¬ 
nite evidence to show that such a marriage would 
•not be recognised as valid by the custom of the 
oommunity to which either the husband or the 
wife belongs neither he nor his issue can lose their 
tight of inheritance in the family property. (Sulni* 
enan and Eanhaiya Lai. JJ.). HAB PRASAD v. 
KEWAL. 83 I.C. 163=22 A L.J. 1009= 

47 All. 169 = 6 L. R. A. Civ. 7 = 

A. 1. R 1929 All. 26. 
■Anuloma marriage between a vaishaya male 
and an illegitimate girl of a vaishya, born of a 
Sudra woman is valid. 

Marriage out of practice or obsolete is not neoes- 
.aarily prohibited by Hindu Law. {Macleod, C.J. 
■and Shah, J.). BHAI GULAB v. JtvaNLAL HIRA- 
)LAL. 99 I.C. 602=24 Bora. L R. 9= 

46 Bom. 871= A.I.R 1922Bom. 32. 

-^If there has been a marriage in fact, there 

would be a presumption in favour of there being a 
omarriage in law. 

Under the Hindu Law in Bengal a marriage be¬ 
tween members of difiereot sub*oastes of the Sudras 
is valid, unless a special custom or usage is proved 
to the contrary; 13 M.T.A. 141 (P-0.) and 14 M.I.A. 
346 (P.O.), Foil. ; 1 Cal. 1 and 48 Cal. 643, Ref. 
(Sanderson, C.J. and Richardson,J.). BISHWANATH 
jDAS V. SARASIBALU DASI. 66 I.C. 990= 

48 Cal. 926 = 23 C. W. N. 639 = 
A. I. R. 1921 Cal. 48. 

—Marriage—Legitimacy. 

-^- Capacity to perform sradh -is a test. 

Per Kumaraswami Sastry, J. —One test of the 
'legitimacy of children is the capacity to perform 
-funeral ceremonies and sradhaa. The importance 
of the sradha ceremonies from a legal point of 
-view cannot be overrated. The competence of a 
person to offer these oblations forms the test of his 
4itle to the inheritance. (Spencer, Offg. C. J. and 


HINDU LAW'— Marriage — PreBumptioag ai to 
legality. 

Kumaraswami Sasiri, *7.). MAHARAJA OP KOLHA¬ 
PUR V. SUNDABAM ATTAR. 93 I.C. 709= 

48 Mad. 1 = A. I. R. 1929 Mad. 497. 
—Marriage—Prohibited degrees. 

- Maternal aunt. 

* 

The marriage by the ohadar andazi ceremony 
with his maternal aunt by an Arora, who is govern¬ 
ed by Hindu Law, cannot be a legal marriage. 
(Harrison, J.). SODAGAR V. EMPEROR. 

107 I.C. 98=29 Or.L.J. 210 = 9 A.I.Or.R. 413= 

A.I.R. 1928 Lah. 169. 

• ■ " Sagotras. 

So far as twice born classes are concerned, 
marriages between members of the same gotra and 
Piavara are absolutely forbidden, and, if perform¬ 
ed, would be invalid ; among Sudras this rule 
does not apply. (Spencer, Offg. C. J. and Kwmara- 
swami Sastri, J.), MAHARAJA OP KOLHAPUR v. 
SUNDARAM Ayyar. 93 I. C. 709=48 Mad. 1= 

A.I.R. 1929 Mad. 497. 

—Marriage—Presumptions as to legality. 

- Bairagi—Marriage with a woman of different 

sect. 

Owing to their belief in the efficacy of ritual 
observances, choice in matrimony among the Bai- 
ragis is very little fettered. And so unless it is 
shown to the satisfaction of the Court that a for¬ 
mal admittance to the sect is a necessary prelimi¬ 
nary on the part of the woman to constitute a legal 
marriage amoug the Bairagis, the marriage of a 
Bairagi with a female of a different sect cannot be 
annulled. (Cuming and Pearson, JJ.). ADWAITA 

Das Bairagi t>. Lalit Mohan Mohanti. 

121 I. C. 413 = 33 C. W. N. 967= 

A.I.R. 1930 Gal. 67. 

— Presumption is in favour of marriage in 
approved form; lUM.T.A. 139 (P.O.) and 38 Cal. 700 
(P.C)., Rel. on. (Kinkhede, A.J.C.). BHAGWANDA 8 
V. Gajadhar. 98 I.C. 669 = 23 N.L.R. 9 = 

9 N.L.J. 221= A. I. R. 1927 Nag. 68. 
- Should he presumed to be in the approved form. 

The leading principle is that a marriage is pre¬ 
sumed to be in an approved form unless it is shown 
to bo in a disapproved form. This is a reasonable 
principle and is not contradicted by anything in 
the Hindu Law texts. If a marriage is valid at all 
the natural presumption is that it is valid in all 
respects and carries the full privileges and obliga¬ 
tions of an approved marriage; Case-law discussed. 
(Sulaiman and Daniels, JJ.). Mt. KiSHAN DBI v. 
SHBO PALTAN. 90 I. C. 358=48 All. 126 = 

23 A.L.J. 981=6 L.R.A. Civ. 397 = 

A.I.R. 1926 All. 1. 

■Per Kumaraswami Sastri, J. —The mere desig¬ 
nation of sword wife does not raise any necessary 
implication of marriage. (Spencer, Offg. C. J. and 
Kumaraswami Sastri, J.). MAHARAJA OF KOLHA¬ 
PUR V. SUNDARAM AYYAR. 93 I. C. 709= 

48 Mad. 1 = A.I.R. 1923 Mad. 497. 

■ — L ong co-habitation cannot establish marriage 
where proof to the contrary exists. 

Though where nothing more is known than that 
persons have been living together as husband and 
wife and treated as such by the oommunity for a 
' long series of years, a presumption of marriage 
may, if nothing more appears, be drawn, the pre¬ 
sumption will bo considerably weakened and it 
will be altogether rebutted where facts are shown 
which make it more consistent with continued oon- 
oubiuage than with legal marriage. 

The so-called sword wives of the Taujore Raja 
were held to be mere concubines though permanent 
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legality. 

oonoubines and though treated in many respects as 
legally married wives. {Spencer, Offg. C.J. and 
Kumaraswapii Sastri, J.). Maharaja op Kolha- 
PUB V. SUNDABAM ATTAR. 93 I.C. 705= 

48 Mad. 1 = A.I.I1. 1925 Mad. 497. 

There is a presumption, in the absence of any 
evidence to the contrary, that the marriage was in 
one of the approved forms. {Dalai, J.C.). Mt. 
Umrao Kdar V. Sarabjit Singh. 85 I.C. 618= 

A.I.R. 1925 Ondh 620. 

—Marriage—Re-marriage. 

■ Discarded wife of Kori cannot re-marry in 

absence of legal divorce. {Subhedar, A. J. C.), 
Emperor v. Bhaita Lal. 118 I.C. 681 = 

30 Cr. L.J. 960 = 1929 Cr. C. 454= 

A.I.R. 1929 Nag. 278. 

-- Re-marriage not censured by the caste should 

be considered to be in the Brahma form. 

When re-marriage is allowed by the custom of a 
caste, such a marriage may not have any disappro¬ 
bation attaching to it. On the other hand even 
among castes which allow the validity of re-mar¬ 
riages such marriages may be regarded as not 
praiseworthy and of superior form but as blame¬ 
worthy and of inferior form. 

If a virgin widow has not passed out of her 
parents’ family and is still under its control, and 
her parents or other legal guardians in pursuance 
of the caste custom which allows such marriage, 
give her away in marriage a second time as if she 
were a maiden, the marriage though a widow mar¬ 
riage, would undoubtedly bo in the Brahma form 
if there is no social censure attaching to it. On the 
other band, if a widow, who is not a virgin, herself 
enters into a matrimonial alliance in a form consi¬ 
dered blamowocthy by the caste, though recognized 
by custom as valid, and there is no gift of her by 
legal guardians it may be difficult to see any ana¬ 
logy between such a marriage and the Brahma 
form of marriage even though there be no consi¬ 
deration paid to her guardians. It may rather be 
an approach to the Gandharla form where the 
marriage takes place with the mutual desire of the 
parties. In this latter case, it would bo of an 
inferior form, particularly when such a marriage 
is looked down upon by the caste people; but if 
such a marriage is not considered the least blame¬ 
worthy, it would be detmed to be of the Brahma 
form. {Sulaiman and Daniels, JJ.). M'V. KISHAN 
Dei V. Sheo Paltan. 90 I.C. 358— 

48 All. 126 = 23 A. L.J. 981 = 6 L.R A. Civ. 557 = 

A-I.R. 1926 All. 1. 

■ ■ All ceremonies are 9tot necessary to validate a 

widow re-marriage of a IChatri girl. 

It is not necessary for the validity of a marriage 
by a EJeatri w’idow that all the usual ceremonies 
which have to be performed in the case of a Khairi 
girl on her first marriage should be performed and 
in such oases if the parties go through such cere¬ 
monies as they cun reasonably arrange fo*^ and 
clearly and unequivocally express their intention 
to enter into the marriage relation with each other 
and as a fact thereafter live together as husband and 
wife, such a union is a valid marriage: 49 P.R. 1903, 
Foil. {Marlineau, J.). MT. RAM 
Daulat Ram. 90 I.C. 1056=26 P.L.R. 744 — 

A I.R. 1926 Lab. 31. 

— Re-marriage during lifetime of first husband 

— Cttstom'as to, must he proved. 

Sagai in the form of remarriage of widows is the 
normal condition in all except the five or six 
highest castes of Hindus in Bihar. But a custom. 


HINDU LAW — Uavriage — Restitatlon of eoii>-- 
jagal Fights, f 

of sagai, while the first husband is still alive is^ 
even assuming the custom to be a valid defence 
under S. 494, something which would require strict- 
proof in respect of the paitioular-oaste in the parti' 
cular area and iii respect of the conditions in whiob> 
the custom operates: 19 Cal. 627, Dist. {Maepherson, 
J.). FAGUTANTIv. Ohotb LALTANTI. 

96 I.C. 115 = 7 P.L.T. 443=27 Cp. L.J, 867= 

A.I.R. 1926 Fat. 346. 

—Marriage—Restitution of oonjogal rights. 

- Living in adultery with wife's sister — Defence^ 

to husband's suit for restitution. 

Under the Indian Law cruelty in the legal sense 
need not necessarily be physical violence. A course 
of conduct which if persisted in would undermine 
the health of the wife is a sufficient justifioatiottr 
for refusing to the husband a decree for restitutiont 
of conjugal rights, 

A woman was married when she was 10 years of^ 
age. After consummation of marriage at the ago of 1& 
years she came to her husband’s place but found 
him living in adultery with her elder sister froub 
whom he had two children. She protested against, 
this conduct of her husband, who subsequently 
executed an agreement in her favour covenanting: 
to give up his illicit connexion, but he had not- 
kept his agreement. The wife obtained a decree 
for maintenance. Subsequently the husband sued* 
for restitution of conjugal rights, 

Held, that decree for conjugal rights should nobs 
be passed : v. Russel, (1897) A, O.SSSand 

Swatmanv. Swatman, 164 E.R. 1467; 8 All. 78 
34 Cal. 971 ; A.I.R. 1924 Mad. 49 and 11 M.I.A. 551, 
Rel. on. {Gokaran Nath Misra, J.). MT. 
OHILHA V. CHEDT. 1J5 I.C. 299 = 6 0. W.N. 10= 

4 Luck. 365 = A.1.R. 1929 Oodh 121. 

-While Hindu Law lays down the duty'of the 

wife of implicit obedience to her husband, it does- 
not provide any such procedure as compulsion by 
Courts to force her to return to him against her 
will : A.I.R. 1927 Bom. 264. Foil. {Bhide, J.)k 
GURMUKH SINGH V. MT. HARBANS KUAB. 

113 I.C 777=A.I.R. 1928 Lah. 902. 

- Defences—Abandonment and ill-treatment. 

The principle, that where a wife is turned out or 
ill-treated so as to make it impossible for her to- 
live with her husband, or where the breach between 
the husband and wife is irremediable so that it is- 
impossible for the latter to return to the former 
after many years’ separation without leading to 
fresh trouble and dispute, she is entitled to m.ain- 
tonance by living separate from him applies- 
equally to the case of a Hindu ora Mahomedan 
whether the question arises under S. 488, Criminak- 
P.O., or in a suit for restitution of conjugal tights: 
170 P.L.R. 1914. 22c/ (Kinkhede, A. J. C.). MT. 
KURSHID BEGUM v. ABDUL RASHID. 

100 I.C. 169= A I.R. 1927 Nag. 13?- 

- Principles to be followed—Legal cruelty 

England and in India—Fear of bodily injury is not 
necessary—Cessation of marital relations is good- 
cause—Personal violence to wife is not justified. ^ 
Courts in India have jurisdiction to entertain 
suits for restitution of conjugW rights and to gi*anb 
relief when the parties are Hindus or Mahomedans 
28 C. 37, Ref. and they are enjoined to decide- 
according to justice, equity and good conscience. 

Cruelty in the legal sense need not necess^ily 
be physical cruelty. A course of conduct which, if 
persisted in would undermine the health of-tn©^ 
wife, is sufficient justification for refusing to the 
husband a decree for restitution of conjugal*rignt&s 
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HINDU .L1.W ~ Harriage — Restitution of oon’ 
jugal rights. 

When a husband, who is guilty of a course of con* 
duot which would be regarded as cruel to the wife, 
comes before a Court seeking its aid to compel hia 
wife, to submit to his embraces; it is the duty of the 
Court to see whether the health of wife is likely to 
sufiei by forcing her against her will to live with 
him. 

In a case of restitution of conjugal rights by the 
husband the facts found were :— 

1, The husband charged the wife with the 
attempted murder other husband by poison. 

2. He insulted her on more than one occasion 
and called her by the most vile epithet. 

3. He treated her with loathing and disgust and 
abused her when she took some butter-milk to him, 
and he expressed his disgust by getting up from his 
unfinished meal«. 

4, He sent word through a servant that if she 
went back to him she would be dragged out by a 
Pariah and slippered. 

6 . He threatened her with violence by saying 
that he would lash her to pieces with a knife and 
allowed the second wife to abuse her and to say that 
she (meaning the Ist defendant) deserved to be 
made to stand in the road and be spat on by the 
passers-by, that it was enough that she had not 
wronged its (child’s) neck and thrown it into the 
well and that if she touched the child again she 
would be beaten with broom-stick. 

6 . He used personal violence by pushing her by 
neck. The mother-in-law and the paternal aunt 
who treated her with kindness turned against her 
after the charge of an attempted murder was 
ventilated by the husband. 

It was further found that the husband had no 
marital relations with his wife ( 1 st defendant) for 
a period of more than 7 or 8 years, 

Held, that these circumstances are sufficient to 
make out cruelty under English Law. 

Held, further that it would be cruel now to force 
the wife to go back to her husband against her will. 

No doubt, some times the Hindu Society over¬ 
looks personal violence to the wife by the husband, 
but when a Court’s intervention is asked for, the 
Court should not be guided by the public opinion 
in a country village, but by what is just and equit¬ 
able in the circumstances. {Phillips and Devadoss, 
JJ ) KOND-\D RATAL REDDIAR V. RANGANAYAKI 
AMMAL. 74 I.C. 166:^46 Mad. 791 = 

18 M.L.W. 465=1923 M.W.N. 499 = 
A.I.R. 1924 Had. 49 = 45 M.L.J. 186. 

_Marriage during minority of both the boy 

and girl—Repudiation after puWrty or before con¬ 
summation is not allowed in Hindu Law and is no 
defence to a suit for restitution of conjugal rights. 

Among the Hindus, marriage generally takes 
place at a very early age, when in fact both the boy 
and girl are minors. It is also well known that 
among the Hindus a marriage once performed can¬ 
not be dissolved, for anv reason whatever, and it 
would be repugnant to all notions and sentiments 
of Hindu society if the wife was given a freedom 
to repudiate her marriage as soon as she came of 
ago or before consummatiou b.ad taken place, 
merely on the ground that the marriage had boon 
performed during her minority. {Abdul Raoof and 
Moti Sagar, JJ.). MUNSHI v. MT. BHAGWANI. 

64 I.C. 356=13 P.L.R. 1922 = 
A,I. R. 1922 Lab. 79. 

—rMarriage—Validity. 

r-" " European lady convert into Hinduism after 
reDOUUoing her own religionrr^he marrying a Hindu 


HINDU LAV—Marpiage—Validity. 

in accordance with Hindu religious rites—bfarrlagAr. 
is valid: A.I.B..1922 Bom. 32 and 14 Bom. L B. 547,. 
Bel. on. CF^nTcafasubba Bao, J.). BATANSI v» 
Administbatob-Genbbal op Madras. 

Ill I.O. 364=62 Had. 160 = 1928 H.W.N. 848= 
A.I.R. 1928 Had. 1279=65 M.L.J. 476. 

- Maepherson, J. —The marriage of a persom 

converted to Hinduism by the Arya Samaj rites 
with a Hindu is valid. {Kulwant Sdhay and Mac- 
pherson, JJ.), SiTA DEVI v. GOPAL SARAN'- 
Narayan Singh. ill I. C. 762=9 P.L.T. 397= 

A.I.R. 1928 Pat. 379. 

-In the charge of bigamy, where in the first. 

marriage the giving away of the bride was with tho- 
coDsent of the legal guardian who was in jail. 

Held, that the first marriage was valid and hence 
the subsequent marriage with the same womam- 
constituted bigamy. (Cuming and Gregory, JJ.),.. 

Bbnodin Howladar V. Emperor. 

100 I. C. 711 = 28 Cp.L.J. 327 = 7 A.I Cr.R. 515= 

A.I.R. 1927 Cal. 480. 

-An illegitimate son of a Sonar father and< 

Mallahin woman being a Sudra cannot validly: 
marry a Baniya girl: 28 All. 458 and 10 A.L.J. 181,. 
Foil. (Walsh and Pullan, JJ.). MUNNI LAD 
V. Mt. Bhyamasonarain. 97 I.C. 347 = 

48 All. 670=24 A.L.J. 757 = 
A.I.R. 1926 All. 656. 

-Pat marriage—Incidents of. 

Though A pat marriage may be mpst secular still' 
it also has religious significance; for a son of a pat 
marriage is a legitimate son of his father, and en¬ 
titled to succeed to hia father’s property. The 
wife by tbis ceremony is looked upon as a wife 
with a wife's duties, responsibilities and privileges. 

A pat marriage is not merely a civil contract, andi 
as such liable to be declared invalid because oi 
fraud practised by one of the contracting parties on 
the other. The religious bond between the parties 
created by the marriage prevents it from being 
declared invalid on the ground that the woman 
while being married knowingly concealed from her- 
would-be husband her pregnancy by some other 
person. (Prideaux, A J.C.). Mani v. Zeboo. 

95 I.C. 705 = 22 N.L.R. 134= 

9 N.L.J. 160=A.I.R. 1926 Nag. 488. 

-The marriages between members of difieront. 

Sudra castes are valid under the Hindu Law. 
Marriage between a Kayastba and a Dom is valid. 
The Bengali Kayasthas are treated as Sudras in 
Calcutta High Court. 

Per Greaves, J. —Upon the authorities it does 
not appear that if a marriage is otherwise valid it- 
becomes Invalid because it is opposed to the usages- 
of the community and is not recognised by tbem-- 
as valid. (Greaves atid Panton, JJ.). BHOLANATH 

Mitter V. Emperor. 81 I.C.70D = 

51 Cal. 488 = 28 C. W. N. 323 = 
25 Cr.L.J. 997= A.I.R. 1924 Cal. 616. 

-A marriage is not invalidated for want of the 

guardian’s consent. (Martineau, J.). BALDU MAD. 
V. Habda-wari Mad. 79 I.C. 451 = 

6 L.L.J.219= A.I.R. 1924 Lah, 570. 

- Marriage duly solenmised—Invalidity of, 

A Hindu marriage is a sacrament and a mar¬ 
riage which is duly solemnised and is otherwise 
valid is not rendered invalid merely because it is. 
brought about without the consent of the guardian 
in marriage or even in contravention of an express 
order of the Court. A marriage tainted by fraud is 
a voidable transaction, but it is binding until it ia. 
set aside by a competent Court. Unless it is deoid- 
I ed to be invalid, it oan sustain an indictment locr 
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•HINDU DAW Marriage *— Who ban give in 
marriage. 


bigamy. (Shadi Lai, C.J,). GAJJA Nand v. Empe 
ROR. 64 I. C. 500 = 71 I.C. 218=24 Gr.L.J. 87= 
23 Gr.L.J. 20=8 P.D.R. 1922= 2 Lah. 288 = 
108 P.L.R. 1921= A.I.R. 1922 Lah. 139. 

—Marriage—Who can give in marriage. 

—I- Right of father to arrange for marriage of his 

‘Children is personal—It cannot be delegated except by 
^testamentary provision. 

Under Hindu Law, as in most other systems 
of law, the right of a father to arrange for the 
marriage of his children is personal to him. He 
cannot delegate it to another person exoept by 
making a testamentary provision under certain 
•conditions. He cannot, in hia lifetime, assign it 
so as to substitute another person in his place. 
Indeed the power which the father possesses in 
this matter is in reality not a right strictly so 
-called. It is a duty which he owns to the child 
and which, by the very nature of his relationship 
he is peculiarly fitted to perform to the benefit of 
the latter. In discharging this duty he is not to 
■derive any ulterior gain for himself but must act 
in a manner which is most conducive to the 
interests of the child. {Tek Chand and Agha 
Haidar, JJ.). ATMA Ram V. BANKU MAL. 

A.I.R. 1930 Lah. 961. 
- Marriage arranged by mother — Father's con¬ 
sent not obtained—Marriage is not invalid. 

In the absence of the father and paternal male 
relations, the right of selecting a husband for a 
female infant devolves upon the mother and the 
mother is, according to the rules of Hindu Lawi 
■iully competent to give her daughter in marriage. 
In the absence of force or fraud .a Hindu marriage 
otherwise legally contracted and performed with 
the necessary ceremonies is not invalidated by the 
absence of consent of the father : (64 P.R. 1884, 
Dist.\ ‘20 P.R. 1916, Foil. {Moti Sagat, J.). JAOAN 
1^ATH V. Basant Ram. 75 I.C. 24= 

A.I.R. 1923 Lab. 595. 

-Under Hindu Law the mother is, after the 

father, the guardian of the minor daughter, and 
her right to select a bridegroom for the girl is 
■prior to that of the paternal kindred. The consent 
•of the girl’s uncle, therefore, is unnecessary. 
{Abdul Raoof and Martineau, !!.)• MT. JiWANi 
'V. Mula ram. 67 I.C. 233 = 3 Lab. 29 = 

67 P.L R. 1922= A.I.R. 1922 Lah. 112. 


—Marriage—Miscellaneous. 

-No obligation on mother to marry^ her sons 

by borrowing on security of property inherited 
from her father—(Obiter). 50 M.L.J. 221, Not 
■shaken by 54 M.L.J, Gl 8 . {Ananthakriskna Ayyar, 
J.). ANANDRAOv. VENKATASUBBA RAO. 

123 I.O. 812=1930 M.W.N. 40 = 
31 M.L.W. 692 = A.I.R. 1930 Mad. 287 = 

58 12T* 

-A marriage gift to a son-in-law at the time of 

■marriage made by the bride’s parents or grand¬ 
parents may be of a portion of the donor s property, 
but it cannot be of the property of the bride herself 
unless the girl could not be married unless accom¬ 
panied by such a gift. {Bam^suwt, «J.). P. GUN* 
DAPPA V. NARASAPPA. 99 L0^69t = 

A. 1. R. 1927 Mad. 455. 


—Minority and guardianship. a- i. 

-Although the appointment of a guardian by 

the Court supersedes the powers of natural and 
toatamontary guardians, the powers of a natural 
.guardian in the absence of such appointment are 
■Unaffected by the rostriotions which the Guardians 
• and Wards Act places'^pon the powers of guardians 


HINDU LAW — Minopity and guapdianihlp 
Father’s power to appoint. login fr {if 

appointed by the Oourt. The Validity of his acts 
must be* determined by the gederal prinolples which 
govern the relations of a minor to the manager of 
hia estate or, in the words of the Guardians and 
Wards Act, he may do all acts whioh are reasonable 
and proper for the realizUion, protection or benefit 
of the property. {Bapehand Bilaram, A. J. 0.)» 
LAKHUMICHAND ISARDAS V. EIBM OF KHU9AD- 
DAS HANGATRAM. 88 I.O. 116=18 8.L R. 230= - 

A.I.R. 1925 Sind 330. 
—Minority and guardianship—Benefit to estatti 

--A patty filling a fiduciary oharaoter like that 

of a guardian is authorized to perform any act 
whioh is manifestly for the infant’s benefit: 
6 M. I. A. 393 (P.O.), FoU. {Uupehand Bilaram, 
A. J. C.). LAKHUMICHAND ISARDAS V. FIRM OF 
Khushaldas MANGATRAM. 88 I.C. 116= 

18 S.L R. 230= A.I.R. 1925 Sind 330. 

-Guardian taking crops of third person for 

benefit of estate—Estate is liable for value of the 
crops : 28 Bom. 830 and 40 Mad. 632, FoU. 
(Kotval, A. J.C.). Chataria v, D\walat. 

66 I.C. 468 = 5 N.L.J. 206=A.I.R. 1922 Nag. 48. 

—Minority and guardianship—Brother. 

•Brother — When de facto guardian of his minor 

sister. 

The elder brother of his minor sister assumed 
control and management of the family property and 
the minor sister was allowed to live in her family 
and received support from eut of the family pro¬ 
perty during her minority, 

Held, that there was enough to hold that the 
elder brother occupied fiduciary relationship of a 
de facto guardian. {Sundaram Chetty, J.) . SOBI* 
MUTHU THONDAMAN V. PERUMAL AMMAD, 

A.I.R. 1930 Mad. 708. 
—Minority and guardianship—Compromise by 
guardian. 

—Improper compromise by de facto guardtan 
does not bind minor. 

Where the de facto guardian of a minor rever¬ 
sioner entered into a compromise by whioh sub¬ 
stantial rights of the minor were given up to the 
plaintiffs, who, the guardian should have known, 
had no manner of right thereto, 

Held, that inference that the compromise was 
obtained improperly, is almost irresistible. The 
guardian could not bargain away the ward’s right 
whioh was only a spes successionis. It was not a 
settlement of a bona fide family dispute- such as has 
been recognised by the Privy Council. The minor 
himself could not be considered a party to the suit, 
as no guardian had been appointed. He, therefore, 
could not be personally bound as a party to the 
compromise and decree: A.I.R. 1917 P. 0. 95, Foil. 
{Ri/ves and Gokul Prasad, JJ.). NabaiN SINGH 
V. RAJ Kumar Singh. 66 I.C. 62= 

44 All. 428 = 20 A.L.J. 251 = A.I.R. 1922 All. 217. 
—Minority and guardianship—Father’s power 


to appoint. 

■Whether a Hindu father has power to ap* 
)oint a testamentary guardian of joint family 
•erty by will was gravely doubted. {Marten, C. J* 
\nd Crump, /.). VBNK4TARAMAN t>. JANARDHAN. 

108 I.C. 79 = 52 Bom. 16=29 Bom. L.R. 1822= 

A I.R. 1928 Bom. 8 , 

•Where the property is a Hindu joint 


roperty the father is not competent to appoinc oy 
dll a guardian of the property of bis minor son 
i take effect after the death of the 
KWshnan. J.). K, SUBBABAYADU V. 

83 I.O. 4S7=A.I.R. 1928 Mad. 371=47 M.L.J. 768. 
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HINDU I 4 &W — Hlnopity and gaavdianshlp —• 
Father’s power to appoint. 

■A Hindu father oan by word or writing nomi¬ 
nate a guardian for his children, the nomination 
taking effect after hie death, and he is unrestricted 
In the choice of a guardian and may exclude even 
the mother from the guardianship. (Meats, O J. and 
Suiaiman, J.). DebA NanD v, ANANDMANI. 
69 I C 909=43 All. 213=A.I.R. 1921 All. 346. 
Testamentary guardian—Sole owner of 

ancestral property oan appoint guardian for son to 
be adopted after his death : 41 Mad. 561 (P.B.) and 
43 Bom. 778 (P.O.). Dist. (Aylinff and Odgers, JJ.), 
VENKATARAMA NAGANATHA RAO V. K. RAMAT- 
AMMA. 62 I.C. 437 = 44 Mad. 189= 

13 M L.W.91=A. I. R. 1921 Mad. 132= 

40 M.L.J. 46. 

^'other's power to exclude mother by testa¬ 
mentary appointment. 

The father acts as guardian hy delegation until 
8 upersed')d, as he is the person next after the sove¬ 
reign who would best look to the interests of the 
minor. There is no presumption, however, that he 
will make the best choice of a guardian when 
necessary. The reasons for the implied delegation 
of the sovereign’s guardianship to the father do not 
apply so far as the delegation of the power of 
appointment is concerned. The mother is the 
sovereign’s delegate next after the father and she 
cannot be excluded by the father’s selection and 
testamentary appointment of a guardian : 13 M.I.A. 
209, Disf.; (1917) M.W.N. 744 and 40 Mad. 672, Foil. 
(Kotval, A. J. C.). JIWANDAS V. Rajrani. 

64 I.C. 431= A.I.R. 1921 Nag. 97. 
—Minority and Guardianship—Urand-mother. 

-In the absence of the father and the mother 

the paternal grandmother is a natural guardian of 
her grandchildren ; 88 Tilad. 1125 and 26 Cal. 820, 
Ref (Devadoss and Jackson. JJ ). SUBAYYA v. 
SUBAMMA. 106 I.C. 863=1927 M W.N. 911 = 

A. I. R. 1928 Mad. 42 = 93 M.L-J. 677. 
—Minority and guardianship—Husband. 

_ Husband is entitled to the custody of his minor 

wife unless good cause is shown to the contrary. 

Under Hindu Law the husband is the natural 
guardian of his minor wife, unless good cause be 
shown to the contrary. The fact that a girl is not 
mature would be a ground for the Court refusing 
to give the custody of his wife to a husband unless 
her parents wore dead and the Court could be con¬ 
vinced that no attempt to enter into conjugal rela¬ 
tions would be made before maturity; 23 W.R. 178 
and 28 Cal. 37, Appr. (Macleod.CtJ. and Coyajee, J ). 
NAVANITLAL V. PtTBSHOTTAM. 94 I.C. 11 = 

50 Bom. 268 = 28 Bom. L. R. 143 = 
A. I. R. 1926 Bom. 228. 
—Minority and guardianship—Joint family. 

-^No guardian in respect of the minor’s interest 

in the property of an undivided Hindu Mitakshara 
family should bo appointed ; 25 .All. 407. Rel. oh. 

(Lindsay and Sulaiman, JJ.). R\TTAN Chand v. 
BAM Kishan. 114 I. C. 743 = 26 A.L.J 777 = 

A.I.R. 1928 All. 447. 

--Court cannot appoint one member guardian 

of another in respect of joint family property. 
Under the Hindu Law itself the active eldest mem¬ 
ber is manager of joint family property without 
any order of Court. (Dalai, J.C.). BAT.bir v. 
ChrDI LAti. 83 I.C. 276= A.I.R. 1925 Oudh 642. 

—Minority and guardianship—Liability. 

__Neither the minors nor their estates are 

liable for the debts borrowed by a guardian which 
do not purport to bind their estate. (Subhedar, A.J. 

c.). Hazarimal w.Govinda. 119 I.C. 683 (Nag.). 


HINDU LAW—Minority and gnardlanshlp—^ 

Mother. 

—Minority and gnardianship—Marriage. 

- Minor is obliged to provide for marriage- 

expenses of sister suitably to position of family. 

By general principles of Hindu Law a minor isr 
under an obligation to provide out of the family- 
property the funds necessary for performing the 
marriage ceremonies of his sister in a manner suit¬ 
able to the social position of the family and its 
pecuniary resources: 32 All. 325. Foil. Such- 
provision is '’necessary'* and one which the minor' 
is *' legally bound ” to make within 8. 68. 

Per Daniels, A.J.G. —Providing for the marriage 
of a sister is certainly not what is ordinarily^ 
understood by the phrase “ supplying an infant 
with necessaries suited to his condition in life”, 
(Daniels and Wazir Hasan, A.J.Cs.). JAI iNDRAi 

Bahadur Singh v. Mt Dilraj Kuar. 

61 l.G. 278=8 O. L. J. 94s= 
A. I. R. 1921 Oadh 14;. 
—Minority and guardianship—Mother. 

- Widow is competent to collect debts, even mort¬ 
gage debts as a natural guardian of her minor son. 

A widowed mother of a Hindu minor as his 
de facto and natural guardian has full power to- 
collect debts. The mere fact that there is a lien on> 
property for the debt cannot make any difference. 
The mortgagors of the property mortgaged to her 
late husband oan pay the mortgage amount to her' 
in good faith In the ordinary course of business. 
(Addison, J.). Labhu Ram v. Sazawar. 

100 l.G. 129= A.I.R. 1927 Lah. 237. 

■■ ’Mother as guardian of the minor son is not< 
competent in law to revive time-barred debt due- 
from the deceased father : 7 0.0. 46, Foil. (Stuart^ 
C.J.andWasir Hasan, J.). BramhadIN v. RAs>fr’ 
Lakhan. 99 1.0. 215=3 O.W.N. 980= 

A.I.R. 1927 Oudh 52. 

-Under Hindu Law in the absence of an 5 ^ 

custom to the contrary, the mother is a de jure' 
guardian of the minor after the death of the 
father. (Campbell and Dalip Singh JJ.). ICHHAr v, 
NATHA. 98 I C. ‘514=8 L.L J. 479 = 

27 P. L. R. 623= A. I. R. 1926 Lah. 693. 

-On the death of a Hindu leaving sons, all of 

whom are minors, and separate property, the 
minors’ mother is their natural guardian in res¬ 
pect of the property. (Mears, C.J. and Mukerji, J.)., 
SWARATH Ram V. Ram Ballabh. 89 I C. 27 = 

47 All. 784 = 23 A. L J. 629 = 

6 L R.A. Civ. 435= A.I.R. 1925 All. 395. 

'Mother is the lawful guardian of her infant 
sons where the sons are the solo owners of their* 
property : A.I.R. 192-2 Nag. 201, Ex^d. and 
A.I.R. 1924 Nag. 354. Foil. (Kinkhede, A.J.C.). 
SHAMPURI V. Ramohandra. 

88 I.C. 268= A.I.R. 1925 Nag. 388. 

- Mother is guardian of minor son’s person and 

property after father. 

There is no support in Hindu Law for the pro¬ 
position that a Hindu rnother is not the legal guar¬ 
dian of the property of her minor son, after the 
father. On the contrary there is overwhelming 
authority in support of the proposition tUat under 
Hindu Law after the father the mother is the 
natural and legal guardian of her minor son’s per¬ 
son and property, in a family where a minor son is 
the sole owner of the property and there are no 
other undivided oo parceners entitled to a sharo 
therein ; A.I.R. 1922 Nag. 201, Not foil, and Dist • 
10 N.L.R. 133. (Kinkhede, A. J. C.). Ganpat 
SAMLAJI V. Mahadeo. 78 I.C. 946 = 24 N L R 8 = 

A.I.R. 1924 Nag. '354.. 
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'[HINDU L&W — Minority and gnardianshlp 
Mother. 

■The mother continues to be the natural 


{guardian of her infant son, even after her re*marri> 
age if the infant son lived with her. {Shah and 
Crump, JJ.). Rbwji Thakaram Patil V. Hem- 
raj SadURAM. 73 1.0. 561=:A.I.R. 1923 Bom. 213. 
•Bight to guardianship—Not lost by re-mar- 

■ riage of mother. 

A Hindu widow, who is allowed to ra-marry by 
the custom of her caste, does not, on re-marriage, 
lose her right of guardianship of her minor son. 
{Prideaux, A.J.C,). SHASa v. MoetDiN. 

63 I.G. 397 = 4 N.L.J. 80. 

—Minority and guardianship—Powers of. 

--The powers of a de facto guardian are the 

same as those of a lawful guardian under the 
Hindu Law: A.I.R. 1928 Mad. 226; 38 Mad. 1125 
•and 12 O.L.J. 586, JPoll. {Devadoss and Mackay, 
JJ.). ADAQUMPERUMAL KARALAYBR V. VlNA- 
TAGATHAMMAL. 117 I.C. 731 = 29 M.L.W. 6 = 

A.I.R. 1929 Mad. 110=53 M.L.J. 861. 

Quardian cannot bind minor's estate with per¬ 
sonal covenant to sell even for necessary purposes. 

The Pull Bench case in 42 Mad. 185 means that 
so far. and only in so far, as the oontraot by the 
iguardian embodies the 'personal Hindu Law lia¬ 
bility of the minor, it is enforceable against the 
minor and in so far as it goes beyond it, comas 
under the general rule that a guardian cannot 
bind’his ward by a personal covenant. 

Hindu Law does not compel a minor to discharge 

■ debts for necessary purposes by oontcaoting to sell 

■ his property; it merely compels him to discharge 
‘"the debts; it does not lay down the method in 

which he shall discharge or restrict him to any 
one method; it is not concerned with what method 

■ he adopts provided the debts are discharged and 

■therefore a guardian of a Hindu minor cannot bind 
•his award by a personal covenant foe sale of the 
minor’s estate though contracted for necessary pur¬ 
poses so that specific petformaooo of the contract 
maybe decreed against the minor: A.I.R. 1924 
Mad. 863, Reversed ; 42 Mad. 185 (F.B.), Expl.\ 
:15 Cal. 8 (P.O.). Disf.; 18 Mad. 415, Diss. from \ 
39 Cal.232(P.O.). R32. on. {Wallace and Thxru- 
venkatachariar, JJ.). Ramakrishna v. Ohidam- 
BARA. 108 I.C. 282 = 27 M.L W. 322 = 

1928 M.W.N. 183= A.I.R. 1928 Ma<l. 407- 

34 M.L.J. 412. 

- Liability of minor for. contracts by guardian 

explained. . __ 

Thiruvenkatachariar, J. —-4.8 regards 
of a natural guardian of a minor to deal witn tne 
minor’s estate and bind the minor by his contracts 
the following propositions are well established 

( 1 ) the guardian may in case of necessity sell or 

mortgage his ward’s property W the extent 
necessity ; ( 2 ) the guardian may also v 7 ithout 
charging the estate contract loans for necessary 
purposes which he oould not otherwise meet ; the 
term “necessary purposes” being 

comprising all that is necessary to meet the ^[^^3 
of the minor and of other members of the 

who have claims either against him personally or 

against his estate. The creditor in such oases can¬ 
not onforco the claim against the minor per^^onally, 
but may enforce it against his properties , and 
( 8 ) the guardian cannot enter into any covenants in 
the name of the ward so as to impose a personal 
iiabUitv upon him. {Wallace and Thxruvenkata- 
chariar, JJ.). RaMAKRISHNA V. o’ _ 

108 I.C. 282=27 M.L.W. 322=1928 

A.I.R. 1928 Mad. 407 = 54 M.L.J. 412. 


HINDU LAW PartiMoiiAoeonntit—AbibAb^ 

of fraud. fq»i oi imw 'icof/' 

•Thera is no distillation between the ezpies- 


siona ‘manager* and 'de facto guardiaxl*, because 
both as a matter of fact do guard, manage ot Took 
after the interest of the minor as regards his 'per¬ 
son or property, or both. {Kmkhede, Offg,' A, J. Ot)i 
PCNJABRAO V. RAMAKBISHNA. 93 I. 0- 

9 K. L. J. 70 = A.I.R. 1926 Ka^. 332. 

— A. guardian of Hindu infants is not authoris¬ 
ed to carry on trade embarking the minor’s pro¬ 
perty in the business in order to liquidate faulily 
debts. Minors do not become partners by virtue of 
any oontraot of partnership made by their gnardiah. 
{Abdur Rahim and Sadasiva Aiyar, JJ.). VbnkatA- 
SURYANABAYANA v. A. RAMAYYA. 62 I. 0. 802= 

1921 M.W.N. 100=13 M.L.W. 331= 
A. I. R. 1921 Mad. 98=40 M. L. J. 133. 

—Minority and guardianship—Who oan be. 
——^finor widow—Nearest sapinda of husband is 
preferred to her father. 

If a Hindu female becomes a widow when she is 
a minor, the eldest among the nearest sapindas of 
her husband becomes her guardian in preference 
even to her father or other paternal relations : 

16 Cal. 584 ; 2 Hay. 198 ; 8 B. H. 0. A. 0. 31 and 

17 Cal. 298, Bel. on. {Devadoss and Mackay, JJ.). 

ACAGUMPBRUMAL KARAYADAB V, VINAYAGA- 
THAMMAti. 117 I. G. 731 = 29 M.L.W. 6— 

A.I.R. 1929 Had. 110=35 M.L.J. 861. 

The ordinary rule of Hindu law as stated in 
the text books is that no relation except the 
parents is entitled as of right to the guardianship of 
a minor and that failing the father and inoth®^ 
another relative must derive his authority from the 
Courts. {Campbell, /.)• OHANDDIiAI. V. MUKANDJ. 

87 I.C. 49 = 26 P.L.R. 120 = A.I.R. 1925 Lah. 603. 
—Partition. ‘ i 

Accounts* 

Agreement. 

Alienation. ^ . 

Award. 

Barden of proof. 

Custom. 

Daughters. 

Declaration of intention. 

Division in status. 

Effect of. 

Equities. 

Evidence of. 

Father. 

Female sharer. 

Institution of suit. 

Minor. 

Partial partition. 

Provision. 

Re opening of. 

Re-union. 

Right to. 

Shares. 

Subject matter. 

Suit for. 

Miscellaneous. 

—Partition—Accounts—Absence of fraud. 

- No accoufiting for past transactions. 

In an ordinary suit for partition in the absence 
of fraud or other improper conduct, the 0*^^/ 
account the manager is liable to reader is as to the 
existing state of the property divisible. The 
ties have no right to look back and claim relief 
against past inequality of enjoyment of the mem¬ 
bers or other matters; 43 Cal. 459, Poll. {Courtney’ 
Terrell, C.J. and Kulwant Sahay. J.). JYOTlB^n 
o. LAOHHMBsawAB. A.LR. 1939 Pat. 26lH 
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fllNDU L&W ~ Partition-^ Aooonats—Absence 
of fraud. 

-Afanoysr is not liable to pay interest on 
■iavings from income till date of decree. 

la ordinary suit for partition where no fraud or 
improper conduct is alleged against the manager, 
he is not liable to pay interest on the savings from 
income, bonds realised, savings withdrawn from 
Bankers, from the date when savings were made or 
bonds realised and savings withdrawn nor from the 
date of institution of the suit for partition but only 
"from the date of decree. {Gourtney-Terrellt O. J. 
and Kulwant Sahay, J.). jyoTlBA.TI v. LACHH- 
MESHWAB A.I.R. 1930 Pat. 260. 

- Manager is not liable for barred debts. 

No relief can be granted against the manager in 
respect of barred debts in the absence of fraud or 
•dishonesty on his part. {Courtney-Terrell, C.J. and 
Kulwant Sahay, J.). Jyotibati d. Lachhmesh- 
"tTAB. A. I. R. 1930 Pat. 260. 

■ -Manager need only account for existing state of 

property—Subsequent to suit for partition, he must 
btrictly account. 

In an ordinary suit for partition, in the absence 
of fraud or other improper conduct, the only 
•account the karba or manager is liable for, is as to 
the existing state of the property divisible, and the 
parties have no right to look back and claim relief 
against past inequality or enjoyment of the mem* 
bers or other matters. In the absence of any proof 
of fraud what the Court has to proceed upon is the 
assets of the family as they existed at the date of 
the suit ; but subsequent to the date of the suit, 
the parties become only tenants-in common or co- 
sharers and therefore the karta is strictly bound 
<to account for all receipts and expenses and can 
take credit only for such expenses as have been in¬ 
curred for the benefit or necessity of the estate, 
and the net income after deduction of such expen-* 
ses will have to be divided equally between him 
«ad the plaintiff: 43 Cal. 459. Rel. on. {Coutts* 
Trotter, G.J. and Sundaram Chetty, J. and after^ 
wards Srinivasa Aiyangar, J.). Sbi Ranga 
.Thathaohariar V. Srinivasa Thathachariar. 

104 l.G. 472^30 Had. 866-26 M.L. V. 125^ 
39 H.L.T. 234 = A.I.R. 1927 Had. 801s 

33 H.L.J. 189. 

’Accounts to be submitted by the Manager is of 
the existing assets on the date of partition—PropHety 
■of past transactions cannot be questioned. 

All that a co-parcener seeking partition is en- 
4 ;itled to is an account of the property which exists 
at the date of the partition or at the date when 
owing to demvnd for partition there had been a 
severance of status. The manager being the account¬ 
ing party has to file an account as to the proper¬ 
ties available for partition. But the other members 
of the family are not bound to accept the statement 
of the manager and it is the duty of the Court to 
try to discover what properties do really belong to 
the family. Any member also is at liberty to show 
that the expenditure which the manager says has 
been incurred has not been incurred or that savings 
have not been entered into account. Bat the 
account is merely an enquiry into the existing 
assets and that the head of the family cannot be 
called upon to defend the propriety of his past 
transactions except in case of fraud, misappropria¬ 
tion or gross reckless waste. {Spencer and Kumara- 
swdmy Sastri, JJ.). TADlBULtil Tammireddi t>. 
TADIBULtil GANQIREDDI. 70 I.C. 337^ 

43 Had. 231 = 16 M L. W. 59 = 
30 H.L.T. 323=A.I.R. 1922 Had. 236= 

42 H.L.J. 370. 


HINDU LAW—Pariitloa—'Aoooants^Hana^er; 

— jlfanag^’s duty to account is only on the basis 
of what is available for partition. 

In an ordinary suit for partition, in the abienoa 
of fraud or other improper conduct, the only 
account the Karta is liable, for, is as to the exist¬ 
ing state of the property divisible; the parties have 
no right to look back and claim relief against past 
inequality of enjoyment of the members or other 
matters. But the Karta is the accountable party 
and the enquiry directed by the Court must be 
conducted in the manner usually adopted to dis¬ 
cover what in fact the property now consists of, 
not what the Karba says it is. {Mookerjee and 
Panton, JJ.). NIBARAN CHANDRA v. NiRUPAMA 
DEBI. 69 I.G. 476=34 G. L. j. 563= 

26 G.W.N. 517= A.I.R. 1921 Gal. 131. 

•Manager is liable to account for assets os they 
existed at time of partition. 

A Hindu manager is not responsible for the 
manner in which he has disposed of the family in¬ 
come in the past, except in the case of a fraud or 
misappropriation, but when a partition is demand¬ 
ed he cannot evade his liability to give an account 
of the assets of the family as it existed at the time 
of partition. The parties are not bound to accept 
the statement of the Karba as to what the properties 
consist of, and the manager is the accountabld 
party and the Court can order an account to be 
taken; 43 Cal. 459, Ref. {Phillips and Krishnan, 
JJ.\. K. KRISTNAYYA V. K. Guravayya. 

70 l.G. 143= 14 U.L.W. 668= 
1921 H.W.N. 742= A.I.R. 1921 Had. 443= 

41 H.L.J. SJS. 

—Partition —Accounts—Agreement. 

- Agreernent to maintain separate accounts does 

not necessarily show agreement to debit amounts in 
partition. 

The mere fact that a certain agreement was come 
to, that accounts should be opened in the name 
of each of the co-parceners in which the separate 
expendibure of each co-p^<rceaer, should be enter¬ 
ed, does not show that it was also agreed that the 
amounts should be debited in partition, because it 
might well be that it was, thought advisable to 
keep the accounts in this way, just to show whe¬ 
ther the enjoyment during the state of non-divi¬ 
sion was fair, as between the parties. {IVallis, C.J. 
and Hughes, J.). L. Varada RAGHAVIAH v. 
L. Venkata Ramayya. 61 I.C. 772= 

13 U.L.W. 262 = A.I.R. 1921 Had. 542. 
—Partition—Accounts—Excluded oo-sharer. 

. •“Excluded member is entitled to mesne profits. 

There i.-> uo absolute rule that in a partition 
suit e.i.ch and every claim for mesne profits is neces¬ 
sarily unsustainable. Where plaintiff was excluded 
from the property the claim clearly lies • 
32 Had. 271 ; 44 Bom. 179, Dist. ; 7 Mad. 564; 
9 N.L.R. 145. Poll. ; 19 Bom. 532, Appr. {Findlay, 
Offg. J. C.). Nidkanth V. G.AJANAN. 92 I.C. 364= 

A.I.R. 1926 Nag. 248. 
—Partition —Accounts—Manager. 

•—‘Manager is not accountable for rents and pro~ 
fits but is bo7cnd to keep proper a':counts. 

The manager of a joint Mitaksbara Hindu fami¬ 
ly is not accountable for the rents, issues and 
profits, which came into his hands during his 
management of the properties as manager. Bub 
he is still bound to keep true and correct accounts 
and to share the savings afidctod from the income 
of the properties ; A.I.R. 1921 Pat. 487, Rel. on. 
{Gourtneij-Terrell, C. J. and Kulwant Sahay, J.), 
JYOTIBATIU. LACHHVBSaWAR. 

A.I.R. 1930 Pat. 260 « 



1407 


DEOBNNIAIi DIGEST. 1921—19300 


1409 


HIND0 LAW—Partition—Acoonntfl—Manager. 

- Plaintiff can demand accounts to ascertain the 
amount of savings available for partition. 

A member of a joint family, in asking for an 
aooount in a partition suit, cannot object to the vari* 
ons items of past expenditure by the karta, but he 
can call for an account for the purposes of ascer* 
taining how much was saved each year out of the 
income so that it may be at the disposal of the 
joint family for partition. {Mullick, J.). SiTA BAM 
V. HANUMAN PEASAD. 100 l.c. 632 = 

8 P.L.T. 14S = A.I.R. 1927 Pat. 413. 

- Manager's liability to account—Capital monies 

traced into hts hands must be accounted for. 

A managing member is not bound to give a gene¬ 
ral account of his dealings and in the absence of 
fraud or misappropriation the managing member 
cannot be called upon to justify his past trans¬ 
actions : the manager is not bound to keep general 
accounts and co-parceners cannot complain if the 
managee in his discretion favours Sn his expendi¬ 
ture one of the co-parceners at the expense of the 
others. In this matter there is no difierence be¬ 
tween the position of an infant co* parcener and 
another. In respect of assets proved to have come 
into the hands of the manager, he has to account. 
It is not enough for him to say that he has no 
longer got those asBots. Once it had been proved 
that the assets came into his hands, the oo*paroe- 
ner is not required to prove that they remained in 
his hands at the date of the partition. Capital 
monies proved to have come into the hands of a 
manager must be considered as available for parti¬ 
tion in the absence of some evidence showing what 
has happened to them: 32 Mad. 271j 41 M.L.J. 603, 
Foil. {Schwabe. C. J. and Waller, J.). O^ICJAL 
Assignee op Madras v. N. rajabadar Pillai. 

78 l.c. 536=1924 M.W.N. 192= 
19 M.L.W 597 = 34 M L.T 341 = 
A.I.R. 1924 Mad. 498 = 46 M L.J. US. 
- Manager liable to account for profits subse¬ 
quent to suit. , _ 

In a partition suit the plaintifi is not ordinarily 

entitled to claim an account of past profits but he 
is entitled to have an account taken of the profits 
of the properties subsequent to the date of suit. A 
member of a Hindu family suing for partition ana 
for the profits of his share is really suing for an 
account of the profits received by the 
possession so that the proceeds received by the 

latter which are also divisible “tf,™ 

divided and his share therein also 
Such profits awarded to him is as 

mesne profits received by a person m 
posBeesion but as appurtenant te A ^ 

iightin his share of the 

Venhatasubha Bao.JJ.). T. BAU 804 = 

o. T. BUBRAMANIA = 47 = 

A.I.R. 1923 Mad. 147 = 43 M.L.J. 406. 

_Pfi.rlltion—Accounts—Mesneproflts. 

■ Manager cannot be called upon to render 

account for the suit period. nr, ria.ri'Anprs 

Mesne profits cannot luirand 

for the neriod between filing a partition suit ana 

ho pas^rnT of deoroo therein ; 

joint family is not obliged to keep accounts of the 

family property immediately the of^interest 

is filed.^^ Although there is a 

from the date of the suit it does • xjij ji. 
the family property does not remain J ^ 1 = M r R 
actually divided: 44 Bom. 179^ ReU ^ » WAftn* 
SI. Bel (Baker. J.C.). 

.DEO. 79I,C.19=A.I R.192iNag. 315. 


HINDU LAV—Partition—Aocoantfl—Paet trans*’ 
actions. 

‘Suit impeaching alienation by monomer— 

_ * A A y ^ _ ^ ^ A 


Mesne profits before suit cannot be granted against 
alienee. 

It is not usual to allow mesne profits before suit, 
in suits for partition against managers of joint 
families and unless it is shown that there was no 
necessity for the sale as a whole, the purohasei from 
the manager should not be made to aooount for the 
profits which the family might have received if. 
they had retained possession of the property. 
{Schwabe^ C. J.). Mbenatohi Atyan v. BANqa 
OHARLU. 1922 M.W.N. 719= 

A.I.R. 1923 Mad. 120 = 16 M.L.W. d99« 

- Mesne profits cannot be decreed in the absence 

of exclusion. 

In a suit for partition between one brother and 
the auotion’purohaser in execution of a decree 
against another brother, the auction purchaser will 
not get mesne profits unless it is shown that he 
was obstructed in taking possession of any part of 
the joint property. {Kotval, A.J.C.). RAM NATH 
V. SiTARAM. 74 l.c. 81 = 19 N.L.R. 147= 

A.I.R. 1923 Nag. 288. 

—Partition—Aoooants—Mode of taking. 

- Propriety of expenditure by manager cannot 

be questioned. 

It is not open to any member of the family to 
assert that any particular item of expenditure 
incurred by the manager was improper. What can 
only be shown is that no such expenditure was in 
fact incurred. The propriety of the expenditure 
cannot be questioned by any member of the familyi 
{Courtney-Terrellf C. J. and Kulwant Sahay, J.h 
JYOTIBATI V. LACHHMBSHWAR. 

A.I R. 1930 Pat. 260. 

Account to be ordered is of assets and liabilitiee 

as on date of plaint. ^ 

An account in a partition suit is an aooount or 
the assets and liabilities of the joint family, as 
they existed on the date of the plaint. What has 
to be ascertained is what are really the assets of 
the joint family and if any of the co parceners haa 
attempted to misappropriate any of the joint family 
property by putting it in the name of third parties, 
or otherwise, it may still be followed and made 
available for division. But it is not the case that 
disproportionate expenditure by any co-parcener in 
the past is a matter, which can be taken into 
aooount, when a partition in being efieoted. {Wall*s, 
C.J. and Hughes. J.). L. Varada RaghavUH 
V. L. VENKATA RAMAYYA. 61 I. C. 772= 

13 M.L.W. 262= A.I.R. 1921 Mad 942. 

—Partition—Accounts—Nature of. 

- Object is only discovery of properly liable for 

partition. , , 

The nature of account which a manager is liaoio 
to tender is unlike that required of a trustee ana 
the object of taking accounts is to discover wnat 
are the joint family properties liable to ^ 
tioned : A.I.R. 1930 Pat. 1; A I.R. 1921 Pat. 487, 
Foil. {Courtney-Terrell, C.J. and Kulwant Sanay* 
J.). JYOTIBATI V. LACHHMBSHWAR. 

A. I. R. 1930 Pat. 280. 

—Partition—Accounts —Past transactions. 

- Not ordinarily ordered. . 

In a partition suit the Court will not, 
special circumstances, order an aooount to 
of past transactions. Where it is impossi ^ 
predicate how much will 

out of the outstanding debts, it is sufficient 6 
the plaintifi a declaration that he is entitled to fiiB. 
proportionate share of whatever may be reoovetea. 
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HINDU LAW—Partition — Accounts—PreBninp- 
tion. 

Any property acquired by a member with hia own 
money after the passing of the preliminary decree 
for partition would not be liable to partition, but 
when, it is shown that he possessed ancestral 
funds from which such property could be acquired, 
it lies on him to show that these funds were not 
employed for the purpose. If he fails to discharge 
this burden, it must be presumed, that the pro¬ 
perty was acquired with money belonging to the 
joint family, and it is, therefore, liable to parti¬ 
tion. {Broadway and Brasher, JJ.), LachHMAN 
DAS V. NANAK OHAND. 70 I. C. 810= 

3 P.W.R. 1923= A.I.R. 1923 Lah. 20. 

—Partition—Accounts—Presumption. 

pyagTtmpt.inn is that Government demands 
regarding properties must have been paid and 
expenses on this account must therefore be deduct¬ 
ed. {CourtneyTerrell, C. J. and Kulwant Sahay, J.). 
JYOTIBATI V. LACHHMESHWAR. 

A.I.R. 1930 Pat. 260. 

—Partition—Agreement. 

_By an unregistered deed of 1908 a father of 

joint Hindu family purported to make a division 
between himself and his minor sons. The minor 
eons brought a suit in 1912 for a declaration that 
they continued as members of an undivided family 
and that the partition deed was fraudulent and not 
binding on them. The suit, however, ended in a 
compromise decree in 1914 under the terms of which 
the properties were divided, 

Held, that the suit, when instituted was a suit 
for declaration and therefore not a suit for parti¬ 
tion at all, 

Held, further : that the partition was eneoted by 
the compromise decree in 1914. {Coutts-Trotter, 
C J and Walsh, J.). DOBAISWAMI Nadan v. 
NaOASAMI NAICKEN. 1211.0.863 = 

A.I.R. 1929 Mad. 898. 

_^Deed—Construction—Partition-deed between 

father and son providing that if either should fail 
to pay debts allotted to him under the deed, and 
thereby caused loss to other, it should be collected 
from property allotted in partition—Father paying 
debts allotted to son can get personal decree against 
son- 33 M.L.J. 58; A.I.R. 1924 All. 105, DisL; 
23 Mad 441; 36 Mad. 348 and 34 Mad. 479, Bel. on. 
(Odaers, J.), RAMASAMI AYYAR v. DORAISAMI 
AYYAr! 114 l.C. 226 = A.I.R. 1929 Had. 137. 

_ Partition suit -Compromise—If alt parties to 

Die action should join. 

A compromise of a partition suit is not neces¬ 
sarily ineffectual because every party to the action 
does not join in it. It is undoubtedly true that in 
some cases there may not be a valid and lawful 
compromise unless all the parties join in effecting 
it; but each case must depend upon its own facts. 

’whore one member, on receiving a certain sum 
of money goes out of the family altogether and the 
property then belongs to the remaiuing members, 
such a compromise is a valid and lawful compro¬ 
mise. {Venkatasubba Bao, J.). Thirovengada v. 
THANGAVELU. 108 l.C. 221 = 

A.I.R. 1928 Had. 694. 
_ Step-mother given a share for maintenance — 

Nature of estate in the share. 

prima facie, when an arrangement is come to by 
which the step-mother is to receive a sum for main- 
tenauoe the presumption would be that in no case 
could an absolute interest be intonded to bo 
conferred. But a presumption of this kind must 
yield to other circumstance that the lady was being 
made responsible for a definite share of the debts 

D. D. VOL. Ill—89 k 90 


HINDU LAV—Partition—Alienation. 

whioh had been incurred by her late husband; 
when such a transaction has stood for a very long 
period of time, it would not be disturbed. {Bord 
Shaw.) Sahib BAi V Bhafiqahmad. . 

101 I.G. 426=4 O.V N. 934=1927 H.W.N 480= 

26 H.L.W. 82 = 31 O.W.N. 972 = 
A.I.R. 1927 P.O. 101 = 53 H.L.J. 507 (P.C.). 

■ - - Partition suit by blind co-parcener compromis¬ 
ed by recognising his title—-Agreement is conclusive. 

Where in a partition suit the defendant pleads 
that plaintiff is not entitled to any share as he is 
congenitally blind, but the defendant does nob 
proceed with the trial of the issue and enters inta 
an agreement with the plaintiff by whioh the 
dispute is settled and one of the conditions of which 
is the recognition of the plaintiff's title by the 
defendant, the agreement is binding on the defen¬ 
dant and his descendants and is conclusive of the 
plaintiff’s right to share in the joint property. 
{Lindsay and Kanhaiya Lai, JJ ). BUDH SAGAR v, 
BISHUN 8AHAI. 86 l.C. 554=47 All. 327 = 

23A.L.J. 141 = A.I.R. 1925 All. 366. 

—Partition—Alienation. 

-Go-parcener * s right to mortgage challenged — 
His long silence raises presumption of absence of his 
claim. 

Although time cannot run against a claim to 
partition joint family estate unless there has been 
definite exclusion, yet the fact that when a co-par¬ 
cener's right to mortgage was challenged 14 years 
prior to suit and he took no steps, strongly suggests 
that at that time when evidence might have been 
more readily available be had no great faith in the 
value of his claim. {Lord Buckmaster.) ANNa- 
MALAI CHBTTT V. SUBBAMANIAN CHBTTY. 

118 l.C. 897=49 C.L.J. 93=1929 H.W N. 39= 
29 M L.W. 91 = 6 O.W.N. 104=1929 A L.J. 9= 

31 Bom. L.R. 280=33 C.V.N. 435 = 
10 P.L.T. 283= A.I.R. 1929 P. C. t = 

56 M.L.J. 439 (P.G.). 

—Order vesting insolvent’s property in Official 
Assignee is not analogous to attachment. {Phillips, 
Offg. C. J., Bamesam and Madhavan Nair, JJ.), 

Official assignee, madras v. Ramachandba. 

112 I.G. 54t = 51 Mad. 417=1928 M W.N. 294 = 
28 H.L.W. 109 = A.I.R. 1923 Mad. 735 = 

53 M L.J. 175 (P.B.). 

■ -Prior alienation by co-parcener — Co-parcener 
cannot insist that the part sold must go to his vendee. 

If there are numerous items of property and if 
the joint family consists of a large number of 
members, it would not be proper for any member 
to alienate any specific item in favour of a stran¬ 
ger and insist upon that item being convey- 
ed to his vendee. Whether it is an actual 
sale, or contract of sale, the question, whe¬ 
ther the vendee or one who has contracted to buy a. 
Bpecifio item of the joint family property should 
be given that item would depend upon the oircum- 
stanoes of oaoh case. {Devadoss, J.). YENKATA- 
EAMAYYA V. Ragbavalu. 85 l.C. 1054 = 

21 H.L.W. 62= A.I.R. 1925 Mad. 492. 

-A sale by the father, after the separation in 

status between him and his adopted son cannot 
bind the son to the extent of the son’s share (Aar^e- 
sam and Jackson, JJ.). Venkat. 4. fiESBAMMA 
V. APPA RAO. 80 l.C. 79 = 20 M L W. 181 = 

A.I.R. 1925 Mad. 125. 
- Alienee from co-parcener must sue for parti¬ 
tion—Purchased property might be allotted to pur¬ 
chaser. 
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■ The purchaser of an unascertained share of 
joint family property must bring a suit for parti¬ 
tion in which the whole of the joint family pro¬ 
perty should be included aud all necessary parties 
joined. In a suit of that nature the Court in mak¬ 
ing the partition would -endeavour to give effect 
to the alienation and so to marshal the family 
property among the oo-parceners as to allot that 
portion of the family estate or so much of it as 
may be just, to the purchaser ; A. I. B. 1922 
Bom. 137 ; A.I R. 1922 Bom. 413, Foil. 

J.C.). Nabatan 0. Dhuda Bai. 92 I.C. 663 = 

21 N. L. R. 38=&.I.R. 1925 Nag. 299. 

-A member of a joint family by purporting to 

alienate his own share does not edeot separation. 
{Dalai and Simpson, A. J.Cs.'). DWARK PRASAD «. 
Ram Debi. 77 I. C. 329=10 O.L.J. 360= 

27 0 C. 140=&.I.R. 1924 Oudh 120. 

- Alienee should be given the portion sold to hint 

by allotting it to his vendor. 

A purchaser from one member of a joint family, 
of a property, can enforce the sale only by a parti¬ 
tion of the entire family property and if in 
such partition the property sold, can, with 
due regard to the interests of the other sharer, etc., 
be wholly allotted to the vendor’s share, the pur¬ 
chaser will be entitled to the whole property which 
the vendor professed to convey to him. In other 
words, the alienee will be decreed the possession of 
the specific property purchased by him, if that can 
bo done, without substantial injustice to the other 
members and no co-parcener has a right to insist, 
in the absence of proof of such injustice, on his be¬ 
ing given on division a share in the alienated item: 
25 Mad. 690; 38 M. 684, Appl. (Schwabe, C.J. and 
Wallace, J.). BEEVi Ammad v. Radhakrishna 
iter. 72 I.c. 81 = 17 M.L.W. 332 = 

32 M.L.T. 263=1923 M. W. N. 202 = 
A.I.R. 1923 Had. 467 = 44 M.L.J. 309. 


- Alienee of part suing the alienee of the whole 

of the property for partition — Suit, if lies. 

The purchaser of an unascertained share (in a 
joint family property) cannot insist upon the 
possession of any definite piece of property. The 
remedy of the purchaser lies in a suit to have that 
share and interest ascertained by instituting a 
suit for general partition in which the whole of 
the joint family property should be included and 
all necessary parties joined: Pandu Fithoji v. 
Ooma Ramji. 43 B. 472. In a suit of that nature 
the Court in making the partition would endeavour 
to give effect to the alienation and so to marshal 
the family property amongst the co-parceners 
as to allot that portion of the family estate, 
or so much of it as may be just to the purchaser : 
11 B H C R 76. When however, it has been 
-proved that the whole of the family interest in the 
property has been disposed of by joint action be¬ 
tween the members of the family or by separate 
action against which no dispute has been raised, 
then an action for partition between strangers in 
respect of a particular item may be allowed m the 
plainest of eases. {Marleod, C.J. and Coyaj^, J,). 
imiRAPPA Ganappa TTegde V. Krishna Putta 

Shankar Hegde. 37 I.C. 833=48 Bom. 925 = 
SHANKAB^^ Bom. L.R- 428= A.I.R. 1922 Bom. 413. 

_ Decree against family property and separate 

property of a co-parcener—Co-parcener's property 
earned after separation cannot be proceeded against. 

Whore the decree was against the joint family 
property including the separate property of a cer- 

triin member of a joint family and the member 
quitted the family : 


HINDU LAV— Partition—Barden of proof, < /nt 

Held, all of his property that remains liable for 
the satisfaction of the deoree is ( 1 ) his share in the 
joint family property, ( 2 ) his separate property such 
as it was up to the date on which he quitted the 
family. His separate property acquired after he 
quitted the family is uot and never was joint fami¬ 
ly property. {Le Rossignol and Campbell, JJ.). 
QOKCTL OHAND v. HUKAM OhANO NATHO MAD. 

691.0. 731=3 Lah. 14= A.I.R. 1922 Lah. 84. 

- Suit against father by sons—Alienees from 

father included so as to set aside alienations—When 
alienee is entitled to a return of his purchase money. 

In suits for partition between sons and their 
father in which alienees are joined for the pur¬ 
pose of setting aside the father’s alienations of the 
joint family property, the setting aside of the alie¬ 
nations cannot be made conditional on the refund, 
by the sons of the moneys paid to the father in con¬ 
sideration of the alienations on the ground that 
the father becomes liable to make such a refund 
on the setting aside of the alienations and that his 
sons at the same time incur a pious obligation to 
discharge the liability. The setting aside of such 
alienations can be made conditional on the refund 
to the alienees of such part of the oonsideiation as 
is shown to have been advanced by them for neces¬ 
sary purposes, including in that term the discharge 
of the father’s debts antecedent to the alienations 
in discharge of which the son’s shares have been 
brought to sale by reason of their pious obligation, 
to discharge their father’s debts, and a similar 
equity would be recognized if it were shown that 
the purchase-money has been carried to the joint 
family assets, but the setting aside cannot be made 
conditional on the refund by the sons of the con¬ 
sideration for the alienations paid by the alienees 
to the father. {Wallis, C. J. and Seshagiri Aiyar, 
J.). SBEENIVASA AIYANGAR V. KUPP08WAM3 
AXYANGAB. 64 I.G. 698 = 44 Mad. 601 = 

14 M. L. W. 78 = 1921 H. W. N. 630= 

A. I. R. 1921 Had. 447. 

—Partition—Award. 

- Award granting extra sum to eldest brother is 

not invalid. 

An award is uot illegal within the moaning of 
para. 14 (c) of Soh. II of Civil Procedure Code, 
simply becau.so the arbitrator to whom Hindu bro¬ 
thers have referred a dispute as to partition has 
allowed the oldest brother a certain sum of money 
in excess of his share in consideration of his 
having to care for and to educate his younger 
brother for many years. But the sura awxrclcd to 
the eldest brother iu such a case cannot be called 
Jeshtahhaqam. {Krishnan and Waller, JJ.). VAI- 
THINATHA AIYAR v, SUBRAMANIA AIYAR. 

78 I.C. 236= A.I.R. 1925 Mad. 301. 

—Partition—Burden of proof. 

- Plaintiff to prove that property is joint* 

The burden of proving in an action for partition 
of joint family property that any particular item_ of 
property is joint, primarily rests upon the plaintifl- 
Circumstancos no doubt may readily cause the 
onus to be discharged, but where this has not 
been done and in the face of direct evidence ac¬ 
cepted by the High Court, Privy Council is not at 
liberty to speculate as to alternative possibilities. 
{Lord Buckmastcr.) Annamalai Ohettyv. Subba- 
MANIAN GHETTY. 113 I.c. 897=49 C.L.J. 93= 

1929 M.W.N. 39=29 M L.W.91 = 6 O.W.N. 104= 

1929 A. L.J. 9 = 31 Bom. L.R. 280= 
33 C.W.N. 435 = 10 P.L.T. 283= 
A.I.R. 1929 P.C. 1 = 56 M L.J. 435 (P.O.J- 
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>B1NDU LAW^Partitlon^-Barden of pvoof. 

— D ivided member for declaration of title 

‘io his share^Plaintiff to prove the suit is xvithin 13 
..years of partition. 

In a suit by a Hindu for a declaration of Ms 
Wtle to a one half-share in certain property, it 
•was common ground between the parties that there 
was no joint family on the date of the suit. It was 
also admitted by both parties that for the last eight 
•or nine years they had been living and messing 
separately. According to the plaintiff every joint 
family property had been divided between them 
except the property in dispute. Bar of limitation 
was pleaded in defence. 

Heid, that the onus lay on the plaintiff to prove 
the point of time at which the status to the joint 

family broke and that the alleged partition by 
which his one half-share to the property was de¬ 
termined did take place within twelve years im- 
modiatelv preceding the institution of the suit: 
air. 1925 P* C* A.I.R. 1926 All. 453, 

Exvl. and Bel on. {Waeir Basan and Baza, JJ.). 

SAEJOO PRASAD V. DEO DAT LAD. 105 I.C. 4t0— 
»ARJOo ir ^ Q ^ 958= A. I. R. 1927 Oudh 499. 

_.Where the family is admitted to be separate 

on the date of the suit, it is on the party that 

alleges that the acquisitions were made at a time 

when the family was joint, to prove that they were 
30 made- 3 Cal. 315 (P.O.). Foil. {Kanhaiya Lai and 
Tinus JJ ). PRATAP NARAIN SINOH V. RAM 

8 :Uh. 9, I.C. 

_ Separation^Party alleging must prove. 

It is well-established law that those who allege 
that the members of a joint Hindu family had 
separated must prove, unless it is admitted, that 
there was a separation at some material time. A 
<;ftT>a.ration proved to have taken place at a time 
subsequent to the material timedoesnot shift the 
KiiMnn of proving separation at the material time, 
on the opposite pirty. (Sir John Edge.) Mt. BHAQ- 

•wANi V. Mohan Singh. 88 I.C. 385— 

va n W N 1037=23 A.L.J. 389 = 41 C L.J. 591 = 

22 M.Ii.W. 211 = 1923 M.W.N. 421= 
A.I.R* 19^5 P.C. 132=49 M L.J. S3 (P.C.). 
Congenital blindne.'is—Proof of. 

The onus of proving that a party was congeni¬ 
tally blind so as to be excluded from a share in 
ioint property lies on the party asserting the 
i*me. (Lindsay and Kanhaiya Lai, JJ.). BUDH 
<4 aoar v. BishoN Sahai. 86 I.C. 354 — 

23 A.L.J. 141=41 All. 327 = A.I.R. 1923 All. 368. 
_Pa,rtition—Custom. 

_ j^attukottai Chetties—Custom as to AToopu and 

Patni Bhaga. 

Among the Nattukottai Chetties inhabiting 
seven villages in thj Madura District, Madras 
Presidency, there exist customs by which whero 
a man marries a second wife in the life of the 
first, the first wife is entitled to have some pro¬ 
perty set aside for her maintenance which would 
desosnd to her son if she had one, and is then 
called Moopu and by which the property is notio- 
nally divided alter the death of the father, one 
moiety going to the sons of the first wife and the 
other to the sons of the second. An agreement 
to the same elleot does not show that the custom 
does not exist. (Lord Phillimore.) PALANIAPPA 
flHETTlAR V. ALAGAN GHBTTI. 64 I. G. 439 = 

26 C.W.N. 417=15 M.L.W. 521 = 
30 M.L.T. 208=48 I. A. 539 = 44 Mad. 740 = 
1921 M.W.N. 687= A.I.R. 1022 P.C. 228 (P.C.). 

_ Custom of impartibility cannot be inferred 

from estate reynaminy undividedfor a long period. 


HINDU LAW—PaPtltloa—Declapatloir oflnlpnT 
tlon. >1 

The fact that for a number of generations a parti-, 
oular estate has remained undivided would not by 
itself show that this was on account of a family 
custom or tenure of the estate. The custom ot 
imparbibility must be strictly proved in order to 
control the ordinary Hindu Law of Property. Ex-, 
elusive Managership is unknown to Hindu Law and 
there must be cleat arrangement to prove its exist¬ 
ence. (Dhobley, A.. J. C.). Krishna Bag v. Nid- 
KANTHA. 69 I.C. 800 = 18 N.L.R. 163— 

5 N.L.J. 25= A.I.R. 1922 Nag. 52. 

—Partition—Daughters. 

- Life-estate can be partitioned. 

The right of partition or separate enjoyment is 
a necessary incidence of co-ownership, whether 
permanent or temporary, and therefore daughters 
in joint possession of a life-interest in property ate 
entitled to a partition of the property so as to enjoy 
their respective rights separately and conveniently 
but so as not to impair the reversionary rights: 
13 All. 51 (P.C.) and 33 All. 443, Foil. (Abdul 
Baoof and Jai Lai, JJ.). Mt. Lorandi v. Mt. 
N1H-4.D Devi. 93 I.C. 701 = 8 Lah. 124= 

26 P.L R. 759= A.I.R. 1925 Lah. 403. 

... —Zf destroys right of survivorship. 

By a partition deed two step-sisters who inherit¬ 
ed their father’s properties divided his immovable 
properties. It closed with the following words :— 
Henceforth the only relationship between us will 
be one of friendship and nob of property,” 

Held, that the parties intended nob merely to 
give their present right to the properties but to ex¬ 
clude the right of succession by survivorship in 
case one of them predeceased the other. (Krishnan 
and Waller, JJ.). RUKMANI AMMAD v. NARASIMHA- 
CHARIAR. 78 I.C. 173=19 M.L.W. 463= 

34 M.L.T. 29=A.I.R. 1924 Mad. 695= 

46 M.L.J. 285. 

—Partition—Declaration of Intention. 

- -Sale-deed by one brother to another — Appor¬ 
tionment of debts and properties therein—Intention 
to separate. 

In a previous suit brought for specific performance 
of an agreement for sale of his property, the sale- 
deed executed through Court by a Hindu veador in 
favour of his brother, showed that some debts were 
taken as binding on both brothers and others on 
vendor’s brother alone, and that some items of 
property were to go to the heir:, of veador. 

Held, that thero was aa uamistakable intention 
that the brothers should thereafter be separate ; 

3 Bom, 64, Bel. on ; -25 Mad. 690, Expl. and List. ; 
39 Mad. 265, List. ; A. I. R. 1916 P. G. 101, Bef. 
{Ramcsain and Jackson, JJ.). LAKSHMI AOHI u. 
Narayanasami. 53 Mad. 188=30 M.L.W. 799 = 

A.I.R. 1930 Mad. 57 = 57 M.L.J. 743. 

■ - •‘Botice of intention to separate withdrawn —.Wo 

separation. 

Even where an unequivocal wish to separate is 
once declared by a notice, a separation will not be 
effected in law, if it be found, as a fact, that the 
intention was given up as the result of a subse¬ 
quent agreement of all the parties including the 
member demanding a separation, by which the 
notice was expressly or impliedly withdrawn : 
A.I,R. 1928 All. 422, Expl. ; 32 All. 415 and 
; A.I.R. 1925 P.C. 49, Rel. on-, A.I.R. 1928 All. 419, Ref. 
(Bears, C.J. and Bukerji, J.). BANKET Behabi 
LAD V. BRIJ BEHARI LAD. 116 I.C. 283= 

51 All. 519 = 1929 A.L.J. 113= 
A. 1. R. 1^29 All. 170. 
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Partition—Deelaration of Ikiten- 

tioU. n.^i3 

' Partition— Test of—Intimation of intention to 

separate—Conditct as intention. 

To prove whether a joint Hindu family is sepaiat' 
ed the test is whether there has been an un' 
ambiguous and definite intimation of intention on 
the part of one member of the family to separate him- 
delf or to enjoy his share in severalty. If so, that 
has the efiect of creating a division in interest. 
That expression of intention may be by the institu¬ 
tion of a snit or by some express intimation, or may 
be inferred from a consistent long course of conduct. 

The members of a joint Hindu family lived 
separately and had their properties divided except¬ 
ing a particular property which was left undivided 
and for a large number of years the income of this 
property was divided in equal shares. 

Held, that the joint Hindu family separated as 
regards the interest in the property although no 
actual partition took place : A.I.R. 1924 Bom. 31; 
A.I.R. 1922 P.C. 201 ; A.I.R. 1916 P.C. 104. Foil. ; 
18 Bom. 611, Not foil. (Marten, C.J. and Murphy, 
J.). MUIiJI NAROTAM V. HiRAIiAX Ramohandba. 

I21>I.C. 439=31 Bom. L.R. 1067= 

A.I.R. 1929 Bom. 424. 

- Submission to arbitration—Separation effected. 

Submission by members of joint family, for 
partitioning their shares by metes and bounds to 
an arbitration, operates as a disruption of the joint 
status involving the conversion of a joint tenancy 
into a lenancy-in-common : 35 All. 80 (P.O.); A.I.R. 
1916 P.C. 104; A.I.R. 1917 P.C. 39 and A.T.R. 
1922 P.C. 358, Bel. on ; A.I.R. 1925 P.C. 49, Dist. 
(Das and Allanson, JJ.). Balmakund LAL v. MT. 
SOHANO K.UERI. 119 I.C. 817=8 Pat. 153 = 

10 P.L.T. 239= A.I.R. 1929 Pat. 164. 

- Unambiguous declaration of intention—Filing 

of plaint, application for mutation, notice, reference 
to arbitration—Intention inferred from conduct — 
"Renunciation of intention—No separation. 

Partition is the severance of the status of a joint 
family, which may be efieoted by the exercise of 
individual volition indicating an intention to 
separate from the other members of the family. 

The eaid intention must be manifested clearly 
and unambiguously. 

The intention to separate may be established 
either by explicit declaration or from a uniform 
and consistent course of conduct of the party 
concerned or of other members of the family. 
The intention may be declared orally or in writing, 
and may manifest itself from the filing of a plaint 
for partition, Jrom an application for mutation of 
names totbe Tahsildar in specific shares with a 
view to separate enjoyment, from a written notice 
served upon the members of the family demanding 
a partition of the property, from an agreement 
executed by the various members of the family 
whereby the shares of the individual members are 
defined with the object of securing separate enjoy¬ 
ment of the profits, or from an agreement of reference 
to arbitration for the partition of the property. 
Instances like these may be enumerated but cannot 
be exhausted. 

It is not necessary that there should be a con- 
sonsiis or agreement among the co-parceners for 
the severance of status of a joint family. ^ 

Whore severance is effected by explicit declara¬ 
tion, the result is decisive, and the legal result 
cannot bo affected or controlled by the subsequent 
conduct of the parties. 

In the absence of an explicit declaration, an 
inference in support of the intention may be 
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tion. 

• drawn from evidence of conduct wl^bh will neoes-- 
I sarily be different according to the varying pcsturea.- 
!; of eaeh case. 

Where there is evidence of intention to separate*.. 
; this can only be annulled by olear evidence of the 
’ renunciation of such intention, and in some oases*., 
by consensus or agreement on the part of the mem¬ 
bers of the family to re-unitei 

Partition may also result from a definement or> 
ascertainment of shares with a view to separate 
enjoyment of property. 

The separation of one member of a co-paroenaryN 
is not necessarily a separation of the other mem¬ 
bers infer 5e: A.I.R. 1927 P.O. 224 andll.A. 55»- 
£>isL; 31 All. 412 (P.C*); A.I.R. 1926 P.C. 49;- 
26 A.L.J. 849; A.I.R. 1922 P.C. 201; 4 Cal. 484 an^ 
A.I.R. 1926 Mad. 883, Discussed. (Senand Niama-^ 
tullah, JJ.). MT. Ram kaiii v. Khamman Lad. 

Ill 1.0. 33 = 31 All. 1=26 A.L.J. 837= 

A. I. R. 1928 All. 422. 

- Separation—Unambiguous declaration of i»~ 

tention—How evinced. 

What may amount to a separation or what- oon- 
duet on the part of some of the members may leadi: 
to disruption of the joint undivided family and 
convert a joint tenancy into a tenanoy-in-oommon:> 
must depend on the facts of each case. A definite:- 
and unambiguous indication by one member of in¬ 
tention to separate himself and to enjoy his Bhare< 
in severalty may amount to separation, but to have 
that effect the intention must be unequivocal, and'- 
clearly expressed, and the intention to separate- 
may be evinced in different ways either by ex¬ 
plicit declaration or by conduct, and it isfortha:- 
Couit to determine whether the oonduot of the 
parties showed that there is such an unequivocal-^ 
and explicit intention to separate : A. I. R. 
1927 Oudh 265, Bel. on. (Baza and Nanavutty, JJ-)* 
Brijlebhabi Prasad v. Kashi Prasad. 

110 I. C. 886=3 0. W. N. 389= 

A I.R. 1928 Oudh 365. 

- - An agreement appointing a certain person to- 

partition the joint family property of the parties to- 
a Hindu family and agreeing to accept the partition-' 
made by the arbitrator is sufficient to effect a sever¬ 
ance in interest: A. I. R. 1922 P. 0. 353, FoU*^ 
(Muherji and Ashworth, JJ.). PabsHADI LAD 
HUBDAS Rai. lOi I.O. 584=8 L.R.A. Rev. 130= 

A.I.R. 1927 All. 790. 

- Claim for share by one member — Subsequent' 

appointment of arbitrators to partition properties-^ 
Severance of joint family. 

Where a member of a joint Hindu family govern¬ 
ed by the Mibakshara claims his share of tho- 
family property and the members of the family 
agree to appoint an arbitrator to partition the pro¬ 
perty among them, the claim and the agreement • 
effect a severance of the joint status of the family. 
What may amount to a separation, or what con¬ 
duct on the part of some of the members may lead 
to disruption of the joint undivided family and-■ 
convert a joint tenancy into a tenanoy-in common-, 
must depend on the facts of each case: 

A. I. R. 1922 P. 0. 353 and 35 All. 80 (P. 0.), Foil. 
{Spencert Offg. C. J. and Viswanatha Sa^trif J.K- 
PBRIASWAMI V. KANDASAMI. 99 I.C. 720= 

A I R. 1927 Mad. 1128, 

•• — ‘Will by a co-parcener with consent of other co¬ 
parceners makes him divided in status. 

(Obiter) —If a person who is a member of an uadi~ 
vided family wants to get himself divided, he o*a;i 
do BO by simply making .a statement .in the wilKi 
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tlon. ’ • 

I want to get myself divided and want to execute 
this will.” So if a person who is a member of an 
.'Undivided family leaves a will with the consent of 
the other oo-pareeners has become divided in status. 

^{Kumaraswami Sastri and Raniesavit JJ.). LAKSH* 
MAMMA V. SRBBBAMUIjU. 104 I.C. 650= 

A.I.R. 1927 Had. 1066. 

•Definite and unambiguous intention to sepa¬ 
rate by one member is su/Jioient to effect separation—" 
'inference of intention from conduct. 

What may amount to a separation or what con* 
•duct on the part of some of the members may lead 
to disruption of the joint undivided family and 
convert a joint tenancy into a tenanoyin-oommon 
.must depend on the facts of each oase. A defi* 
uite and unambiguous indication by one member 
•of intention to separate himself and to enjoy his 
chare in severalty may amount to separation. The 
dntention to separate may be evinced in different 
ways, either by explicit declaration or by conduct. 
Tf it is an inference derivable from conduct, it will 
be for the Court to determine whether it was un- 
©quivocal and explicit • A.I.R* 1916 F.O. 104, KoXl. 

Therefore, mere conduct, as can be based upon 
evidence of the nature of separate arrangements for 
food, separate control of servants, the carrying on of 
separate business by a member does not collective¬ 
ly establish separation where there is no evidence 
■upon which Court can rely to establish anything 
in the nature of a declared intention to separate : 
4 M.I.A. 137 (P. C.) and 11 M. I. A. 75 (P. C.). Rel. 
on (Stuart, C.J, and Waeir Hasan, J.), BiSHUNATH 
KAUR V. SHEO BAHADUR SiNOH. 104 I.C. 587 = 

4 O-W.K. 350= A.I.R. 1927 Ondh 263. 

_ Unequivocal intention to separate is enough — 

Partition by metes and bounds is not necessary. 

Partition is a severance of joint status and as 
such it is a matter of individual volition. All that 
'is necessary to constitute a partition is a definite 
and unequivocal indication of his intention by a 
member of a joint family to separate himself from 
the family and enjoy his share in severalty. Once 
a member of a joint family has clearly andun- 
oquivooally intimated to his co-sharers his desire 
to sever himself from the joint family, his right to 
obtain and possess his share is unimpeachable, 
■whether or not the oo-sharors agree to a separation 
and there is an immediate severance of the joint 
status. It is a mistake to suppose that there can 
be no partition until there is a division of the joint 
family property by metes and bounds : 11 M.I.A. 75, 
Poll (tVasir Hasan and Rasa, JJ.), BAMSIDHAr v. 
MATA DIN. 98 I.C. 303=8 O.W.N. 849. 

_ iJotice of intention to separate to other co-par¬ 
ceners is not necessary. 

For the severance of interest notice to other co¬ 
parceners of the intention to separate unequivo¬ 
cally expressed is not a condition precedent. The 
separation is an act of individual volition and does 
not depend for its effect on the oonsent or agree¬ 
ment of the other co-parceners. A separation 
may take place even in the absence of other 
oo-parceners : 4.H I.A. 151 ; A.I.R 1922 P.O. 201 ; 
A.I.R. 1922 P.C. 358, Ref.-, 44 I.A. 858. Rel. on. 
{Waeir Hasan and Heave, JJj). MT. RachchAPAIjI 
V. MT. GHANDRESAR. 78 I.C. 236=10 O.L.J. 593 = 

27 O.C. 114 = A. 1. R. 1924 Oudh 252. 

- Unilateral intention not communicated -is not 

-sufficient to effect division in status. 

An agreement between all the oo-paroeners is 
mot essentiAl to thadisiuption of-the joint status; 
.aiad separation, so far as 'the -separating member 
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is concerned, ie a matter of • individual volition. 
The intention to separate may ;be evinced in 
different ways either by explicit declaration or by 
conduct, and if it is an inference derivable there¬ 
from, it will be for the Court to determine whether 
the conduct or declaration was unequivocal and 
explicit. Coupled with declarations or conduct, 
there must be a communication of intention to the 
other members ; then alone a division in status 
would result. A document therefore, which merely 
contains a declaration or affords evidence of con¬ 
duct, does not of itself create a division in status, 
(Spencer and Yenkatasubba Rao, JJ.). SaraS'WAT- 
AMMA V. PADDAYYA. 71 I.C. 274 = 46 Mad. 349 = 

18 M.L.W. 418*A.I.R. 1923 Mad. 297 = 

44 M L.J. 45. 

- •Olear declaration of intention will effect. 

Unequivocal and manifest declaration of an in¬ 
tention to become divided in estate amounts to a 
valid separation and a disruption of the joint 
family: 8 W. R. 82 ; 35 All. 80 ; 43 Cal. 1031, Foil. 
(Jwala Prasad and Adami, JJ.). RAMJATAN RAI 
V. baliram Prasad. 70 I.C. 846= 

A.I.R. 1923 Pat. 25. 

■ ~Co-parcener claiming his share and reference 
to arbitration for partition—Severance effected. 

It is settled law that in a joint Hindu family 
subject to the law of the Mitakshara, a severance of 
estate is effected by an unequivocal declaration on 
the part of one of the joint holders of his intention 
to hold his share separately, even though no actual 
division takes place ; and the commencement of a 
suit for partition has been held to be sufifioient to 
effect a severance in interest even before decree. 
Whore it was proved that the transferor claimed 
his half share of the ancestral property and that 
after discussion, all the joint holders signed the 
agreement for appointing the arbitrator to partition 
the property and agreeing to accept whatever parti¬ 
tion he might make, 

Held, the claim and agreement were quite 
sufficient to effect a severance in interest and to 
prevent the share of the transferor from passing by 
survivorship. In these oiroumstanoes the sale by 
vendor could not be set aside at the instance of the 
joint owners but only (if at all) at that of the 
vendor, or his representatives ; 11 j\I. I. A. 75 ; 
4 Cal. 434 (P. C.) ; A. I. R. 1016 P. 0. lOt ; 
A.I.R. 1917 P.C. 39, Foil. (Viscount Cave.) 8 YBD 
Kasim v. Jorawar Singh. 

68 I.C. 573=49 1. A. 358= 

16 M.L.W. 223 = 31 M L.T. 46 = 5 N.L.J. 209 = 
18 N. L. R. 127 = 30 Gal. 84=23 Bom. L.R. 1 = 
37 C L.J. 73=21 A.L.J. 57=27 C.W N. 179 = 
A.I.R. 1922 P.C. 333 = 43 H.L.J. 676 (P.G.). 

•—Definite intimation of intention to separate 
creates division. 

Under the Law of Mitakshara an unambiguous 
and definite intimation of intention to separate has 
the effect of creating a division of interest and 
after notice to that effect no obligation rests on the 
joint family in respect of the son’s marriage : Oirfa 
Baiv. Sadashiv Dhundiraj. A.T R, 1916 P. G. 104, 
Foil, (ifr. Ameer AH.) RamALINGA Annavi t>. 
Narayan Annavi. 68 I. C. 491= 

45 Mad. 481 = 1922 M. W. N. 399 = 
30 M. L. T. 235=26 C. W. N. 929= 
20 A.L.J. 839 = 49 I. A. 168 = 24 Bom. L.R. 1209= 

16 M. L. W. 639 = 37 C. L. J. 18= 
A. I. R. 1922 P.C. 201=43 M.L.J. 428 (P.C.) 

- Specification of shares in a Will is sufficient 

to constitute separation. - ■ 
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The fact that the shares were specified In the 
Will ^as held to suffice to constitute a separation 
In law, an unequivocal declaration by a member of 
the co-paroenaiy body of his intention to be divided 
in status being sufficient to effect a severance with¬ 
out an agreement between all the co-parceners being 
required. (Broadway and Martineau, JJ.). -TUMMA 
Ram V. MUNGAL Rai. 67 I. C. 812=* 

A. I. R. 1922 Lah §73. 

' Clear and unequivocal declaration of intention 
constitutes severance in status. 

To constitute a severance in status, a declaration 
of intention by a member of a joint Hindu family 
must be absolutely unequivocal. It must be couch¬ 
ed in such a language or the behaviour must be 
such that the Court can draw no other inference 
from the circumstance than that the party did de¬ 
sire to separate himself from one from whom it is 
now alleged that he did separate: 35 All. 81, Ref. to. 
(Na:pier and Odgers, JJ.). Krishnaswami BAT- 
TAR V. SREBNIVASA BaTTAR. 76 I.C. 881 = 

•30 M.L.T. 168=A.I.R. 1922 Mad. 341 = 

42 M.L.J. 124. 


—Partition—Division in status. 

- Separation—Division of interest necessary. 

In order to constitute separation it is not neces¬ 
sary that there should be any partition of the pro¬ 
perty by metes and bounds. What is necessary to 
establish separation is that there must be a division 
of interests and not of the property itself: 
11 M.I.A. 75, Foil. (Misraand Raza, JJ.). KHUSH- 
WAQT RAI V. JAGANNATH PRASAD TANDAN. 

119 l.G. 872= A.I.R. 1930 Oudh 184. 

- Ascertainment of shares is presumptive proof 

of separation. 

A mere ascertainment of shares of the members 
of a joint family is not conclusive evidence of 
separation, but there is a presumption that there 
was separation and the burden of proving that not¬ 
withstanding the ascertainment of shares of the 
various members of the family, the family conti¬ 
nued to be joint family lies on the person making 
the assertion; A.I.R 1925 P.G. 49, Foil. (Ash¬ 
worth and Iqbal Ahmad, JJ.). MT. BETI v. SlKH- 
DAR Singh. 108 I.C. 721 = 50 All. 180 = 

25 A.L.J. 1014= A I R. 1928 All. 39. 


Physical division of property is not necessary. 

Physical or de/nefo division is not essential to 
a separation. If the parties agree to hold the pro¬ 
perty in defined shares as separate owners, such an 
agreement, evidencing as it does an intention to 
separate (for intention is the decisive test), operates 
as an immediate partition; there is a^ division of 
title and interest, what is postponed being a divi¬ 
sion by metes and bounds: 11 M.I.A. 75 (P.C.), Foil. 
(Venkatasubba Rao, J.)> Babu v. Gokuldoss 
GOVARDHANDOS. 112 I-C. 184 = 28 M.L.W. 824— 

A.I.R. 1928 Mad. 1064=55 M.L.J. 132. 

_In a suit by a grand-daughter for her father’s 

share who died separate against his brothers, if she 
is unable to prove the specific items of property 
held by her father, she is entitled to demand that 
the equivalent of his share shall be divided and 
given to her. (Hallifax and Mitchell, A.J.Cs.). 
JijiBaiv. CHOUDHARY. 99 1.0.448 = 

A.I.R. 1927 Nag. 113. 


— -. Shares of members defined—Severance in status 
is ejected—One member being minor is no bar to 
partition. 

Partition or separation, which means the sever¬ 
ance of the status of jointness, is a matter of 
“individual volition”: A.I.R. 19i6P.C. 104, Foil. 


HINDU LAW PaxfiHioft of Joint 

huainesB. 

But when the members of an undivided famiily 
agree among themselves with regard to partionlan 
property, that it shall thenceforth be the subjeoti 
of ownership, in certain defined shares, then the. 
character of undivided property and joint enjoy¬ 
ment is taken away from the subject-matter so- 
agreed to be dealt with; and in the estate each* 
member has thenceforth a definite and certain share- 
although the property itself has not been actually 
severed and divided. Such members may elect; 
either to have a partition of their shares by' 
metes and bounds, or to continue to live together 
and enjoy their property in common as before. 
Whether they do one or the other will afieot the> 
mode of enjoyment, but not the tenure of the pro*^ 
party or their interest in it. Their interest is^ 
determined by the allotment to them of defined* 
shares which converts them from joint holders*- 
into tenants-in-oommon. The fact that one member* 
is a minor does not prevent a partition from taking: 
place: 30 Cal. 738 (P.O.), Foll.‘, 11 M.I.A. 76 (P:Oi)i 
Foil. (Wazir Hasan and Gokaran Nath Misra, 

MT. MBNDA KaUR V. MIRTINJAI BUX SiNGH. - ' - 
105 I.C. 337 = 1 L.C. 516= A.I.R. 1927 Ondh 489i 

-Either a Hindu is divided or he is not. If! 

he is divided, then there can be no joint familj^ 
property. It is true that part of the originat 
possessions of the co-parcenary may for purposes of 
convenience be left undemaroated, but the interest. 
of the separate members will be not un¬ 
divided but separate : 30 Cal. 788 (P.O.), FoU^ 
(Kincaid, J.C. and Lobo. A.J.C.). JBTHANAN1>* 
UDHAVDAS V. KEWALRAM. 97 I.C. a08» 

20 S.L R. 293=A.I.R. 1926 Sind 216. 

-Where the plea of out and out division was- 

raised and proved false in the lower Court. 

Held, that it could not be pleaded for the first, 
time in appeal that there was at least a severance! 
in status. (Venkatasubba Rao, J.) N. AOHYUTAM 
V. V. SURAYYA. 79 I.C. 902=1924 M.W.N.485* 

A.I.R. 1924 Mad. 849. 
—Partition—Effect of—Interpretation of de.* 
cree. 

■ Partition decree without actual paTtAi‘^on~~T- 
Later decree declaring alienation void is not a decree^ 
for physical possession. 

Where the estate had not been partitioned. 

Held, a decree declaring certain alienation, by* 
father void, cannot reasonably be intended as a 
decree to put the plaintifi into physical possessioiv 
of that which still remains one undivided half oS 
the whole. It only moans that he has been exclud¬ 
ed from his proper share of the property jointly 
held and that ho is entitled to possession for the- 
purpose of securing his position. (Lord Buefe* 
master.) Narain DAS v. ABINASH CHANDAR.- 

69 I. C. 273= 31 M L.T. 21"?* 
16 M.L.W. 780=1922 M W.N. 791*? 

27 C.W.N. 299 = 21 A.L J. 201 =37 C.L.J. 467= 

A I R. 1922 P C. 347=44 M.L.J. 728 (P.C.)* 

—Partition—Effect of—Joint business. 

- Family business becomes an ordinary partner^ 

ship governed by Partnership Act. 

Where a separation is efieoted between brothers 
and the business is carried on by the brothers, tM 
business becomes an ordinary partnership snbjecti 
to the Partnership Act. On the death of one- 
brother the partnership Is dissolved and a right lo¬ 
an accounting arises. If, however, on the brother fl 
death the widow of the deceased brother is admit¬ 
ted as a partner to a new partnership, then the dal^ 
of dissolution would only be the ' rising of the Bui® 
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HINDU LAW—Partition—Hffeot of—Jolntneis 
of father and aon. 

and no limitation can apply. The fact that the 
brother's share still continued to be dealt with in 
the books is no evidence of a partnership with his 
widow. (Lord Dunedin.) MUSAMMAT Jatti v: 
BAKWABI LAti. 74 I.C. 462=21 A.L J. 582= 
18 M. L. W. 273=50 I. A. 192 = 4 Lah. 350 = 
25 Bom. L.R. 1256 = 33 M.L.T. 283= 
1923 M W.N. 687=4 L.R P.C. 133= 
28 C.W.N. 783=A I.R. 1923 P.C. 136= 

43 H.L.J. 355 (P.C ). 
—Partition—Effect of—Jointness of father and 

One brother separating from other two Sepa¬ 
ration of the other two inter se can be presumed but 
not that of the separated brother and his sons, 

inter se. . 

Although, when it is established, that one bro¬ 
ther has separated from two other brothers (the 
three forming members of a joint Hindu family 
governed by the Mitakshsra Law) there is a pre¬ 
sumption that the two remaining brothers have 
separated inter se, there is no presumption that 
such a brother has separated from his own sons. In 
fact the presumption is the other way to the effect 
that such a brother with his descendants will form 
the members of a joint Hindu family governed by 
the Mibakshara Law ; A.I.R. 1924 P.O. 126, FoW. 
(Stuart, C.J. and Rasa, J.). DY. COMMB., PABTAB- 
GABH V. Bhbo Nath. 100 I C. 689— 

2 Luck. 439 = 4 O.W.N. 215= A.I.R. 1927 Oudh 149. 

_ Separation between branches—No presumption 

of separation within the branches. 

The fact of a separation having been effected 
between brothers, who constitute a joint Hindu 
family governed by the Mitakshara, raises no pre¬ 
sumption that there was a separation within each 
branch or a separation of the joint family; consti¬ 
tuted by one of the brothers and his descendants: 
A.I.R. 1924 P.O. 126, Foil. In the absence of any 
evidence to the contrary the presumption that the 
descendants of each branch remained joint 
amongst themselves continues. [Kanhaiya Lai and 
Ashworth, JJ.). JAQMOHAN DAS V. KUNWAB 
SINOH. 95 I. C. 133=A.1.R. 1926 A11.332. 

_ -Partition between father and son—Grandson 

is presumed to continue to be joint with his father. 

In ordinary oases of partition between a Hindu 
father and his sons, the grandsons, though they 
take an interest in the family property as from 
their birth, can only derive that interest through 
their fathers with whom the presumption is, that 
they remain joint after partition, but there is no 
presumption that the grandson remains joint with 
his grandfather. (Macleod, C.J. and Crump, J.). 
JADAVBAI LAKHICH4ND V. MULTANCHAND 
HABABHCHAND. 87 I.C. 936=27 Bom. L.R. 426 = 

A.I.R. 1923 Bom. 350. 

_ .partition between brothers does not necessarily 

create partition between the brothers and their own 

*^^When a Hindu governed by the law of the Mitak- 
shara, who has eons living, separatee from his 
brothers, there is no presumption of law that he 
separates also from his sons and that he and his 
descendants cease to constitute amongst themselves 

ft joint family; 30 Cal. 725 (P C.). BxpJ.; A.I R. 
1924 P.C. 126, Re/. {Sir John Edge.) Lala Jaina- 
baiH V. Pbaq Nabain. 85 1 C. 2= 

1928M.W.N. 13=21 M L W. 162=2 O.W N. 187 = 

6 L.R.P.C. 73 = 27 Bom. L.R. 713= 
29 C.W N. 775=3 Pat. L.R. 255 = 
A.I.R. 1923 P.C. 11 = 48 M.L.J. 236 (P.C.). 


HINDU LAW — Partition — Effect of—Proeump- 
tion of tenanoy-ln-oommon. 

- Separation between brothers—No separation 

between brothers and their descendants. 

The effect of the separation and partition between 
brothers does not cause by implication of law a 
separation between a brother and his descendante 
or make them cease to constitute amongst them¬ 
selves a joint family unless it was proved that they 
had agreed not to continue to be a joint Hindu 
family : 30 I. A. 180; 30 I. A. 139 ; A. I. R. 

1923 P.O. 136, Dist. {Sir John Edge.) HABI BAKHSH 
V. BABU LAL. 83 I.C. 418=22 A.L.J. 234= 

34 M.L.T. 70=6 Lah. 92=6 L R.P 0. 113 = 
51 I.A. 163=28 C.W.N. 953 = 1924 M W.H. 650= 
20 M. L. W. 406=26 Bom. L.R. 1108= 
A. I. R. 1924 P.C. 126 = 47 M.L.J. 988 (P.C.). 

—Partition—Effect of—Mioor. 

- Son separating from his father and minor 

brother — minor's share ascertained but not parti¬ 
tioned—Father managing minor's share. 

X separated from his father and minor brother but 
in the partition that took place although the share 
of the minor was ascertained it was not actually 
separated from the father's share. Further the 
father all along was managing not only his share 
but that of his minor son also. But since the 
mother of the minor was dead and the father had 
married again there was fear that subseq^uent births 
would reduce the minor’s share and so it was in 
the interest of the minor that there should bo 
separation, 

Seld, that the ciroumstanoes showed that the 
father and the minor son did not continue to he 
joint but there was complete separation; 30 Cal. 725 
(P.C.) ; A.I.R 1925 P.O. 93; A.I.R. 1925 P.O. 49, 
JRel. on. {Sulaiman and Sen, JJ.). KUNDAN 
Lal V. Raj Behabi Lad. 121 I.C. 243= 

1929 A.L.J. 897= A.I.R. 1929 All. 513. 

—Partition—Effect of—Presomption of tenancy- 
in-common. 

- Partition decree defining shares—Brothers 

living jointly subsequently — Tenancy-in-common to 
be presumed. 

Two of the three members of a joint Hindu family 
lived joint even after partition decree was passed 
and the other member became separate. These two 
members were not oo*plaintiffs but only one was 
plaintiff and the other defendant. The decree in 
the partition was baaed on a compromise which not 
only defined the shares of the different members 
but further declared that all the disputes between 
the members were settled by the compromise and 
that they would not have any claim against one 
another. The two members though living joint, 
their conduct was consistent with their being 
tenants-in-common, 

Held, that though living jointly they must be 
deemed to be separate and the compromise decree 
was binding on them: 10 M.L.W. 438, Ref." 
30 Cal. 231 (P. 0.); A. I. R. 1925 P. C. 132, Dist, ; 
A. I. R. 1925 P. C. 49, Cons. ; 1 All. 437, Not appr. 
{Ramesam and Jackson, JJ.). SoundababAJA 
AlTANQABr. RUKMANI AMMAD. 119 I.C. 147 = 

A.I.R. 1929 Mad. 500. 

- Document by one member—Shares allotted to 

members—Option given to live joint or separate — 
Presumption is of joint tenancy even if they live' 
joint. 

Where a farighkhati executed by a member of a 
joint Hindu family states in clear terms that the 
defined shares in the whole joint family property 
have been allotted to the oo-parceners and also gives* 




